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(Followed) 

Abdul Hakim Chowähury v. Hem Chandra Das, 
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Abdul Hasim v. Maleka Khatun, 49 Ind. 
132;29 C. L. J. 44. (Followed) 

Abdul Hussain v. Meghraj, 79 Ind. Cas. 780; 7 
N.L. J. 110; A. 1. R. 1928 Nag. 133. 
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. Abdul Karim Abu Ahmed Khan Ghaznavi v. 
Allahabad Bank Ltd., 41-Ind. Cas. 598; 44 ©. 
929; 26°C. L. J. 49; 21 0. W. N. 877, (Relied 


KAN Khadir Saheb, In re, 33 Ind. Cas. 648; 
(1916)1 M. W. N. "364; 17 Cr. L, J. 168. (Not 
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Abdullah v. Kunja Behari Lal, 12 Ind. Cas. 
‘140; 16 C. W. N. 252; 14 C. L. J. 467. 
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Achbaibar Dube v. Tapasi Dube, 29 A. “A, 
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86 Ind. Gas. 1013; A. IR. 1925 Sind. 293; 19 S. 
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Ltd., 29°'Ind. Cas. 60; 39 M. 501; 2 L W. 460; 17 
M. L. T. 387; 28 M,L. J. 598, (Followed) 

Akhoy Kumar Banerjee v. Corporation of 
Calcutta, 27 Ind. Cas. 261; 420. 625 at p. 
635,19 ©- W. N. 37; 21 O. ba: (Relied 
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Parekh, 53 Ind. Cas.. 197; 43 B. 890; 21 Bom. 
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ha Tas Cas. 359; 37 O. 467;14 0. W. 
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Aman Chand’ Chamria v. Banwari lall Rakshit, 
69 Ind. Cas. 808; 49 C. "609; ‘A. I. R. 1922 Cal. 
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Amar Singh v. Kanshi, 76 Ind. Cas. 285; A. 1. R. 
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6753:28 0. W. N. 66; A. IR. 1924 Cal. 394. 
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Atkinson v. Newcastle and Gateshead Water- 
works Co., (1877) 2 Ex. D. 441; 46 L.J. Ex. 
115 25 W. R. 194; 36 L. T. 761. (Listin- 
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Badal Ram v. Taj AW, 4 A. L. J. 717; A.W. Ne. 


(1907) 266. (Distinguished) 

Badri Kasodhan v. Sarju Misir, 22 Ind. Cas. 668; 
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Cas. 303; (1926) Pat 37; A. L R. 1926 Pat. 239; 5 
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518; 24 Bom. L. R. 779; A. L R. 1922 Bom. 405. 
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Baida Nath Majumdar v. Nibaran Chunder 
Ghose, 29 O. 242; 6 O. W. 
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Oas. 355; 36 A. 195,18 C. W. N. 586; 26 M. L. 
J. 474; 12 A. L. J. 473; 19 C.L. J. 417; (1914) 
M. W. N. 411; 15 M. L. T. 389; 16 Bom. L. R. 
344; 1 L. W.813; 41 I.. A. 84 (P. CO). (Relied on) 

Bala Pattabhirama Chetti v. Seetharama Chetti, 
17 M. 498; 6 Ind. Dec. (x. s) 345. (Distinguished) 

Balakrishna Odayar v. Jagannada Chariar, 87 
Ind. Cas. 194; 48 M. L. J. 534; A. I. R. 1925 
Mad. 820. (Relied on) 

a Das v. Ram Narain Sahu, 30 1. A. 139 

at p. 149; 30 C. 738; 7 C. W. N. 578; 5 Bom. L. 
R. 461; 8 Sar. P. O. j 459 (P. O.), (Relied pa 

Bamanji Manikji v. Nooroji Palanji, 1 B.H.C.R 
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Banarsi Das v. Maharani Kuar, 5 A. 27; A. W., 
N. (1882) 140; 3 Ind. Dec. (x. s.) 5, (Relied on) 

Banerjee v. Bipin Bebary Ghose, 95 Ind. Cas 
79:30 0. W. N. 382; 43 O. L. J. 110: ALR 
1926 Cal. 691: 27 Or. L. J. 751. (Relied upon) -. 

Bani Madhub Mitter w. Matungini Dassi, 13 O. 
104: 6 Ind. Dec. (N. 8.) 568. (Explained) : 

Bani Madhub Mitter v. Mathungini Dassi, 13 0, 
104: 6 Ind. Dec. (N. s.) 568. (Followed) 

Bansidhar v. Kharagjit, 26 Ind. Cas. 926; 37 A. 
65; 12 A. L. J. 1273. (Relied upon) 


Bapuj? Anditram v. Umedbhai Hathesing, 8 B. 
H. O. R. 245. (Relied upon) a 

Barendra Kumar Ghose v. Uba 85 Ind, 
Cas. 47; 52 I. A. 40 at p. 33; 27 Bom. L. R. 
148; 2990 W. N. 181; A. I, R 1985 P.O. a 
(1925) M. W. N. 26; L.R.6 A. POr 26 P, 
L. R. 50; 6 PaL. T. 169; 23 A. L. J. 314; 4 r 
L. 3.240; 48M. L.J. 543; 1 0. W.N. 935; 
Pat. L. R. 1 Cr.; 52G, 197; 26 Or. L. J. AN 

0). (Followed) 

Basanti v. Kabul Singh, 80 Ind. Oas. 329; 6 L. ii, 

J.197;A. I.R. 1984 Lah. 465. (Followed) 


Basaratullah 1 Mean v. Reazuddin Mean, 96 Ind. 


Oas. 705; 30 C. W. N. 570; A. LR, 1926 Cal. 
773, 53 O. 679. (Followed) 

Basroorvithil Bhandari v. Ramachandra Camthi, 
17 M. L. J. 391; 2 M. L. T, 197. (Melted upon)... 
Behari Lal v. Maclean, 78 Ind. Oas. 506; 22 A. A 
* J.165;46 A, 297; ALR, 1924 All. 392; L. R. 

pA 107 Civ. (Relied on) H 


N. 280. (Followed) 


INDIAN GASES. 


Page. 


537 
102 


550 


B—contd. 


Pag 
Behn v. roe (1868) 3B. & &. 75], 199 E. R.° 


281; 32 L . B, 204; 8 L. T. 207: 9 Jur. 
(N. s.) 620; u W: R. 496; 124 R. R. 794. 
(Followed) 

Beni Madhab Banerjee v. Jai Krishna Mookerjee, 
12 W. R. 495; 7 B. L. R. 152. (Dissented from) 

Beni Ram v. Kundan Lal, 21 A. 496; 1 Bom L. 
R. 400; 30. W. N. 502; 26 I. A. 58: 7 Sar. P.O. 
J. 9 Ind. Dec. (N. a.) 1022 (P. G.). (Relied 
upon 

Benjamin, In re, (1902) 10h. 723; 71 L? J, Ch. 
319; 86 L. T. 387. (Relied on) 

Beradar Singh v. Bachha Mahto, 54 Ind. Cas. 
39; 5 P. L. J. 32; (1920) Pat. 9; 1 P. L. T.55. 
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Sar. P.Q. J. 206; 5 Ind. Jur. 102: 3 Ind. Dec. 
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Bikramajit Rai v. Darshan Das, 82 Ind. Cag, 26: 
22 A. L. J. 1033; L. R. 5 A. 747 Civ; A.L R. 
1925 All. 141. (Relied on) 

Bilas Kunwar v. Desraj peni Singh, 30 Ind. 
Gas. 299; 37 A. 557; 19 O. W. N. 1207; 29 M. 
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L. J. 991; 17 Bom. L R. 1006; 22 C. L. J. 516; 
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593; 210. L. J. 528: 2 L. W. 521; 39 B. 386% 
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Brij, Kishore Lal v. Pratap Narain, 51 Ind, Cas 
359; 4 P.L. 37. 360? (1919) Pat. 303. (Relied on) 

British Guardian Life Assurance Co, In re, 
(1880) 14 Ob. D. 335; 49 L. J. Oh. 446; 28 W. R. 
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34 Ind. Cas. 185; 20 O. W. N. 752. 
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99: 360. L. J. 459; 49 I, A. 144 (P. 0). (Relied 
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PATNA HIGH COURT. 
SECOND CIVIL APPEALS Nos. 647 To 550 oF 
i 1923. i 
g June 4, 1926. 

Present:—Sir Dawson Miller, KT., 
Chief Justice, and Mr. Justice Foster, 
JAWAHIR LAL—DEFENDANT—ÀAPPELLANT 

IN ALL THE APPEALS 
Versus 
~FATEH MAHTON —PLAINTIFF AND 

Musammat PREMDAI KOER AND orgags 

—DBETENDANTS — RESPONDENTS IN ALL THE 

APPEALS. 

C. P. C. (Act V of 1908), O. XLI, r. 28—Order 
` of remand with reyardio portion of suit, whether ap- 
pealable—Landlord and tenant—Bhaoli rent under 
batai system—Mvidence. 

Order XLI, r. 23, C. P. O., applies only to cases 
where the whole suit has been determined upon a 
preliminary point, and not tocases where a portion 
only of the suit has bean so decided and reversed on 
appeal. Therefore an order of remand with regard to 
a portion only of a suit is not appealable. [p. 2, col. 1.] 
“ In asuit for bhaoli rent, recoverable under the 
batar system, evidence of the actual appraisement of 
crops made for the years for which the rents are 
claimed is the best evidence possible as to the value 
of the crops. [p. 2, col. 2.] 

Second appeals from a decision of the Dis- 

. trict Judge, Gaya, dated the 2nd February, 
1923, emodifying that of the Munsif, Gaya, 
dated the 22nd April, 1922. 

Mr. W. H. Akbari, for the Appellant. 

Messrs. S. C. Mullick, S. Dayal and S. N. 
Bose, for the Respondents. 

JUDGMENT. 
* Miller, C. J.—ln these cases the land- 
lord sued forrent against various tenants. 
Four stitsin all were brought with which 
we are concerned in these appeals. The 
suits were brought for recovery of arrears 
. of rent forthe years 1325 to 1328 F. inclu- 
sive. With regard to the year 1328 F. the 
defence was that for that year, proceedings 
had taken place under ss. 69 and 70 of the 
Bengal Tenancy Act and the landlord’s 
share had been ascertained. With regard 
to the years 1325 to 1327 the dispute was as 
to the amount of the crop grown in those 
years, the rent being bhaoli rent reeoverable 
“under the bata? system; but it appears 
according to the findings of both the Munsif 
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and the District Judge on appeal that there 
had been an appraisement with the consent 
of the partiesfor the years 1325 to 1327 asto 
theamount of the crop grown in those years. 

These appeals arise out of two suits num- 
bered 76 and 77 of 1922. There was an 
appeal in each of these suits to the District 
Judge by the landlordand there was alsc an 
appealin each of the suits by the tenants 
or some of them. The landlord's appeals 
succeeded and the tenants’ appeals failed 
and the result is that we have before us 
to-day four appeals arising out of the tno 
suits in each of which the same tenant is 
appellant. In Appeals Nos. 547 and 549 which 
relate only to the year 1328 the only ques- 
tion is whether the proceedings under ss 69 
and 70 of the Bengal Tenancy Act were 
regular and determined the amount of the 
tenants’ liability for that year. The Munsif 
found that those proceedings were regular 
and decreed the suit upon that basis in 
sofar as that year was concerned. That, 
however, was only one of the years for which 
rent was Claimed in the suit. 

On appeal the District Judge overruled 
that decision of the Munsif as to the year 
1328 finding that the proceedings which 
purported to have been taken under s, 70 
of the Bengal Tenancy Ast were irregular 
and ultra vires and not binding upon the 
landlord, He, accordingly allowed theappeal 
to thatextent and directed that the case 
should be remanded to the Munsif to 
ascertain the amount of the produce in the 
year 1328. : 

A preliminary paint has been taken, in re- 
gard to these*two appeals that this being an 
order of femand only, no appeal lies from 
such an order. The appellant, on the other 
hand, contends that the order of remand 
was really cne made urdér O. XLI, re23 
of the ©. P. C., the point, upon which the 
learned Munsif had decidéd the case being 
really a preliminary point. the decision of 
which made it unnecessary for him to 
enter into any of the other questions raised in 
the suit with regard to that particular year, 
In this respect Į think that he is right, but 
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at the same timé as the remand was not 
made. with regard tothe whole ofthe suit, 
but only with regard toa portion ofit, that 
is tosay, with regard tothe rent of one 
only out of four years’ rent which was 
claimed, it does not appear to me. to come 
within the provisions of O. XLI, r. 23. The 
rule provides that “Where the Court from 
whose decree an appeal is preferred has 
disposed of the suit upon a preliminary 
point and thedecree is reversed in appeal, 
the Appellate Court may, if it thinks ft, 
by order remand the case,and may further 
direct what issue or issues shall be tried 
in the caseso remanded” andso on. Ithas 
been held in the High Courts of Allahabad 
and Madras, and I think rightly, that this 
rule applies only to cases where the whole 
suit has been determined upon a prelimi- 
nary point, and not to cases where a portion 
only of the suit has been so decided and 
reversed on appeal. I think, further, that 
there is wisdom in the rule which prevents 
appeals from orders of remand when they 
do not affect the whole case for an appeal is 
always allowable after the questions for the 
determination of which the case was 
remanded have in fact been determined. 
Then, when the case comes up again on appeal 
after that, the whole question can be gone 
into in that appeal but it is certainly 
undesirable that cases should be heard 
on appeal piecemeal, and that every order 
of remand which is made should be subject 
to appeal toa higher tribunal, when after 
the matters to be decided on remand have 
been decided the wholecase may then come 
on appeal to the higher tribunal. I con- 
sider, therefore,” that in so far as Second 
Appeals Nos. 547 and 549 are concerned they 
must be dismissed on the ground that no 
appeal lies at this stage. 

With regard to the other Appeals Nos, 548 
and 550 they relate to the rent ofthe previous 
years. The Munsif who tried the case and 
the District Judge who affirmed his decision 
on appeal have both accepted tha evidence 
of the plaintiff as to the actual out-turn 
during the years in question and have 
rejected the evidence of the defendant and 
have passed, a decree based upon the 

e plaintiff's evideace. The only questions 
urged before us are that although it was 
alleged inthe plaint that the system was 
the batai system, the evidence in the case 
produced by the landlord is based upon 
an appraisement made between the land- 
lord and the tenants during the years in 
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question and asthe defendants had plead- 
ed in their written statement that no 
custom of appraisement existed, the Court 
ought to have decided whether such a 
custom existed or not, 
to say thatthe plaintiff in his plaint relied 
upon any custom of appraisement but 
what he said was “That the system of batai 
is prevalentin respect of the bhaolz pro- 
duce of the said takhta and appraisement 
ismade with the consent of the landlord 
and the tenants, landlord’s share being 
the half of the produce.” It is quite 
obvious that what is alleged there is not 
a custom of appraisement. What is alleged 
is that the system is batat but where the 
landlord and the tenants consent then 
appraisement is made. Itis quite obvious 
that anything can be done by consent+be- 
tween the parties,and thereis no sugges- 
tion in the plaint that a custom of appraise- 
ment exists. It was unnecessary, there- 
fore, for the Courts to enter into the 
question whether any custom of appraise- 
ment existed in this case, The evidence 
given on behalf of the plaintiff shows that 
in fact an appraisement was made during 
the years in question and it was upon 
that basis that the Court assessed the 


It is not accurate ° 


value ofthe rent payable to the plaintiff, 


The appellant has contended that evidence 
ought tohave been given not merely of 
the appraisement made in the years in 
suit but ofthe value of the crops or the 
actual out-turn of the crops during the 
previous years. It seems to me that the 
best evidence possible as to the value of 
the crop during the years in suit was the 
evidence of actual appraisement made at the 
particular time for which the rents are 
claimed. This partofthe appeal also fails, 

In the result, these appeals are in each case 
dismissed with costs. : 

Foster, J.—I agree, 

A. N.A. Appeals dismissed. 





OUDH JUDICICAL COMMIS- 
SIONER’S COURT. 
SECOND CIVIL AppaaL No. 204 or 1924. 
March 2, 1925. 
Present:—Mr. Dalal, J. C. 
Musammat RAM DULARI AND OTHERS— 
DEFENDANTS--APPELLANTS ° 
versus 
RAMPAL SINGH AND OTRERS— PLAINTIFFS 
— RESPONDENTS. 
Custom—Succession—Proprietary land anid tenancy 
land—Principle applicable. 
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‘proprietary right and no distinction can be made,. 
except by the law preserving this remnant of rights, 
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No particular rule of succession to tenancy land 
being prescribed in the Oudh Rent Act, it may be 
presumed that the rule applicable is the same as the 
rule applicable to succession to proprietary land. 

¢. 


i 
An-ex-proprietary right is after all a remnant of 


between the devolution by inheritance of such rights 
and of proprietary rights. 

Appeal from a decree of the Subordi- 
nate Judge, Sultanpur, dated the7th March, 
1924, reversing that of the Munsif, Amethi, 
dated the 24th September, 1923. 

Messrs. A. P. Sen and H. K. Ghosh, for 
the Appellants. 

Mr. Niamat Ullah, for the Respondents. 


JUDGMENT.—Ths dispute here is 
about the succession to an ex-proprietary 
holding. The first Court held that a 
custom of exclusion of daughters was prov- 


-ed but it governed only the proprietary 


land and nota tenancy. The lower Appel- 
late Court applied the custom to tenancy 
also and decreed the suit of the plaintiffs’ 
reversioners as against the defendant 
daughter Musammat Ram Dulari. 

Musammat Ram Dulari has in consequence 
brought this second appeal. Isee no reason 
to disagree with the lower Appellate Court. 
No rule of succession to tenancy is given 
an the Oudh Rent Act, so it may be pre- 
sumtd that the rule applicable is the same 
as the rule applicable to succession to pro- 
prietary land. The evidence as regards 
exclusion of daughters consisted of an entry 
in the wajib-ul-arz and of oral evidence. 
The Court of drst instance makes the follow- 
ing observations on this evidence:— - 

“There is no doubt that daughters are 
excluded in the family and tribe of Pirthi, 
wajib-ul araiz of four villages have been 
produced. They record such custom. Wit- 
nesses from four villages have come and 
depose that amongst Belkhari Thakurs 
daughters are excluded from inheritance. 
The defendants have net been able to pro- 
duce a single witness to rebut the custom. 
I must, therefore, hold that daughters are 
excluded from inheritance.” 

Then the Munsif suddenly turns round 
and inquires whether a custom recorded in 
the wajib-uwl arz can apply to an ex pro- 
prietary holding. It is a curious method 
of reasoning, because the preceding obser- 
vations of tle Munsif iudicate toat accord- 
ing to him a custom of exclusion of daugh- 
ters was proved generally with respect to 
all kinds of properties belonging to mem- 
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bers of this particular family. The judg- 
ment of the learned Munsif is somewhat 
confused but the deduction I draw from it 
is that according to him the terms of wajib- 
ul-arz must be confined to proprietary rights 


. in the village for which it was recorded. 


Even so, as noticed by the Munsif himself 
the evidence of custom is not exclusively of 
entries in the wajib-ul-arg. There is oral 
evidence also and when in a particular 
Thakur family a daughter is excluded from 
inheritance no distinction can be drawn 
between the different kinds of properties 
like préprietary right, houses, cattle, cash 
and tenancy land left by a Thakur of this 
particular clan. It was argued here that 
the custom could not apply to ex-proprietary 
holding because no ex-proprietary rights 
existed in 1872 when the wajib-ul-arz was 
prepared. As pointed out by Counsel on 
the other side, ex-proprietary rights after 
all are remnants of proprietary rights and 
as to devolution must be governed by 
rules of inheritance governing the proprie- 
tary rights. Instead of a proprietor being 
shorn of every right on sale of his right the 
law now allows that a portion of such rights 
shall remain with the proprietor. I donot 
see how any distinction can be made, except 
by the law preserving these remnants of 
right, between the devolution by inherit- 
ance of proprietary right and that of this 
remnant of proprietary rights. The prin- 
ciples involved in cases quoted in kudra 
Pratab Narain Singh v. Nirman Prasad 
Singh (1), Rama Kanta Das Mahapatra v. 
Shamanand Das Mahaputra (2) and Janes- 
wart Babuasin v. Ekradeswar Singh (3) 
were different. The case reported in 8l 


“Indian Cases at paga 740 (sic) is of the 


Punjab where Customary Law stands on a 
different footing from here. 

In my opinion the custom prevailing in 
the families of Belkhari Thakurs would 
cover an ex-proprietary holding. 

I dismiss this appeal with costs. 


Z. K. i Appeal dismissed. 

(1) 74 Ind. Das. 225; 9 O. L. J. 552; A. I. R. 1923 
Oudh 61. 

(2) 1 Ind. Cas. 754; 36 C. 590; 6 A L. J. 364; I3 
C. W. N. asi; 9 O. L. J. 497; 11 Bom. L. R. 530; 19 
M. L, J. 239; 36 I. A, 49; 6 Meb, T. 84 (P.O). | 

(3) 3 Ind. Gas, 207. à 
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MADRAS HIGH COURT, 
Civin Revision Petition No. 579 or 1924. 

< ' March 29, 1926. 
Present:—Justice Sir Charles Gordon 
Spencer, Kr. 


' SETHU RAMASWAMI PILLAI— 
Derenpant No. J—PeTITIONER 


VETSUS 
VENKATARAMASUBBIER-—PLAINTIFE — 
RESPONDENT. i 


Surisdiction—Civil Court—Suit for rent—Occupancy 
rights in tenants, whether bar to trial of swit in 


, Civil Court. 


The mere existence of occupancy rightg in the 
tenants will not také away the jurisdiction of the 
Oivil Court to try a suit for recovery of rent where 
the land is not an estate under the Madras Estates 
Land Act. 


Petition, under s. 25 of ActIX of 1887, pray- 
ing the High Court to revise the decree of 
the Court of the Subordinate Judge, 
oo at Madura, in S. C. 5. No. 474 of 

923. 

Mr. R. Ganapathi Iyer, for the Petitioner. 

Mr. K. B. Venkatachala Iyer, for the Re- 
spondent. — 

JU DGMEN T.—The Subordinate Judge 
of the Small Cause Court found that he 
had, jurisdiction to try his suit for rent. 
So far as the. pleadings are set out in the 
judgment, (the written statement not hav- 
ing been séparately printed), it appears 
that the defendant did not. take the objec- 
tion that the land was situated in an “estate” 
as definedin Madras Acet Iof 1408. Nor 
did he adduce any evidence to prove that 
the plaintiff was a person owning a village 
which had been granted in tnam to a person 


not owning the kudivaram and that the 


grant had been recognised by the British 
Government. » ; 

The mere’ existence of occupancy rights 
in the tenants, even if true, will not take 
away the jurisdiction of the Civil Courts to 
try suits for recovery of rent, This petition 
to révise the Small Cause Court's decree as 


not being. according to ldw is dismissed 


with costs. : i 
Y, N, V. Petition dismissed. 
à +. è | 9 
e 4 ” 
. * 
e e 
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ALLAHABAD HIGH COURT. 
Firsr CIVIL APPBAL No. 475 or 1922. 
April 28, 1926. < 
Present:—Mr. Justiee Mukerjee and 
Mr. Justice Boys. 

LACHMI NARAIN DAS AND ANOTHER— 
DEPFENDANTS—APPBLLANTS 
versus 

HIRDEY NARAIN AND orHErss— 


PLAINTIFFS— RESPONDENTS. 

Mortgage —- Prior and subsequent morigagees — 
Decrees obtained by both without ympleading cach 
other—Puisne mortgagee obtaining possession—Suit by 
prior mortgagee after limitation, effect of. : 

Where a second mortgagee isin possession, and he 
was not made a party tothe first mortgagee’s suit 
for sale, the second mortgagee cannot be ousted by 
the auction-purchaser under a decree passed on the 
first mortgage, nor can he be forced to redeem 
against his will. A right of redemption isa right 
and not a lability and, therefore, nobody can force a 
subsequent mortgagee to exercise that right agamst 
his will. |p: Il, col. 2 

(4) followed. 

There were two simple mortgages created over a 
property. The prior mortgagec suing the mortgagor 
alone obtained a decree. The puisne mortgagee also 
obtained & decree without impleading the prior 
mortgagee. ‘Ibe decree of tke prior mortgagee was 
earlier, but the puisne mortgagee had the property 
sold under his decree and purchased it himself and 
took possession. Subsequently the prior mortgagee 
also brought the property to sale in execution of his 
decree and purchased it, but could obtain only formal 
delivery of possession asthe puisne mortgagee had 
obtained actual possession. He brought a suite 
for possession against the puisne mortgage, offering 
him the option to redeem himself. -At the date of 
suit, the claim of the plaintiff to enforce his mortgage 
had become time-barred : 

Held, that the plaintiff not having impleaded the 
defendant, his decree was not binding on the latter, 
and his present suit must fail, as he could neither 
enforce his mortgage, nor could the defendant be 
compelled to redeem against his will. [p. 11, cols. 1 & 2.] 

[Case-law reviowed.] 

first appeal from a decision of the Sub- 
ordinate Judge, Budaun. 

Dr. Kailas Nath Katju and Mr. Girdhari- 
lal Agarwala, for the Appellant. l : 

Mr. Narain -Prasad Asthana, for the Re- 
spondents. | = 

JUDGMENT. 7 

Mukerji, 3.—The appellants before 
this Court were the first two defendants in 
the Court below and were described as-the 
principal . defendants. The respondents 
other than the respondent No.9 were the 
plaintiffs. The respondent No. 9 was des- 
cribed as the pro forma defendant.’ The 


plaintiffs brought tlie suit for recovery ofa 
certain amount of money said to be pay- 
able by the principal defendants and, in 
the case of their failure to pay, the plaint- 


iffs claimed possession overéhe: property 
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in suit. The property in suit may be briefly 
described as the village of Chandoi though 
only a certain shareinthe village isin dis- 
pute, ; ` 

The allegations in the plaint were 
fraversed by the principal defendants who 
called upon the plaintiffs to prove their 
case. They also raised a point of law, viz., 
the plaintifis were not entitled to main- 
tain the suit on the allegations made in 
the plaint. The learned Judge in the 
Court below did not decide the questions 
of fact involved in the case. He decided 
the question of law in favour of the plaint- 
iiis and decreed the claim. In this Court 
the first four of the grounds of appeal are 
taken against the procedure of the Court 
below and point out that the plaintiffs did 
not adduce any evidence to establish their 
claim. We called upon the respondents’ 
Counsel to explain under what cireumstances 
the Court below felt itself justified in 
decreeing the suit without going into the 
facts involved. The learned Counsel failed 
to satisfy us on the point. It appears to 
us that, with the consent of the parties, 
the point of law was allowed to be dis- 
cussed as a preliminary point and the Court 
fowgot that it had not tried the case on 
the fatts. Itis obvious, therefore, that in 
the case of the question of law being 
decided in the respondents’ favour the 
case will have to go back for trial on the 
merits. 

Tt has been urged on behalf of the appel- 
Jants tfat they have a good case on the 
question of law and that, in any case, the 
question of law should not be left over to 
be decided again aftera decision on the 
questions of fact. Weheard Counsel for 
the parties on the question of law, For the 
decision of the question of law, we shall 
take the factsstatedin the plaint to be as 
they are described and shall see whether on 
those facts the present suit could be main- 
tained. 

The facts alleged in the plaint, omitting 
unimportant details, are briefly as fol- 
lows :— 

On the 25th of August, 1873, one Hamir 
Singh and his mother, Musammat Ganga 
Kunwar’ made a mortgage of three prc- 
perties in favour of one Lachmi Narain, 
one of the properties involved being vil- 
lage Chandoi. The interest of Lachmi 
Narain passed through several hands and 
ultimately eame into the hands of the 
plaintiffs’ predecessor and the plaintiffs. 
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The mortgagors’ interest in the property 
was gold in execution of asimple money- 
decree and was purchased by one Raghubar 
Dial whose legal representative is the 
respondent No. 9, the pro forma defendant 
in the suit. Raghubar Dial, after acquisi- 
tion of the property, made asimple mort- 
gage of the village in question, on the 17th 
of January, 1402, in favour of one Ram 
Gopal, the father of the present appellants, 
the principal defendants in the suit, The 
plaintiffs* or their ancestors obtained a 
decree for sale on foot of the mortgage of 
1873 onthe 9thof September, 1911. The 
subsequent transferee,Ram Gopal, was not 
a party to the suit, though the mortgagors’ 
representative, Raghubar Dial, was. Ram 
Gopal brought a suit to enforce his mort- 
gage of 1902 against Raghubar Dial alone 
and obtained adecree on the 26th of Febru- 
ary, 1914. Tothis suit, the plaintiffs or 
their predecessors-in-title were no parties. 
In execution of his own decree Ram Gopal 
brought the property to sale, and pur- 
chased thesameon the 20th of January, 
1917. He or his sons obtained delivery of 
possession through the Court on the 27th 
of March, 1917, and amutation order was 
mace in their favour by the Revenue Court 
on the 23rd of May, 1917. The plaintiffs 
put their decree in execution and got the 
mortgaged properties sold on the 26th of 
June, 1917, including, of course, the property 
in the village in question and themselves 
purchased them. ‘They obtained a formal 
delivery of possession on the 16th of Janu- 
ary, 1918, but failed to obtain actual posses- 
sion as the defendants Nos. 1 and? were 
in possession. The plaintiffs now claim 
that they are entitled toapportion the mort- 
gage-debt due to them among the thiee 
properties mortgaged to them and pur- 
chased by them. They say that after re- 
mission of a good deal of the mortgage- 
debt, a sum of.Rs. 17/000is payable by the 
property of Chandoi in suit and they call 
upon the defendants Nos. 1 and? to pay 
the same. In other words, the plaintiffs 
claim possession incase the principal defend, 
ants failed to redeem the propeyty'in suit 
on payment of Rs. 17,000. e. 

The defendants maintain that such a suit 
is not maintainable principally because any 
suit by the plaintiffs fer recovery of the 
mortgage money as against the principal 
defendants would be time-barred. The 
question is how far this contention is right, 

The learned Subordinate Judge has not 
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at all discussed the point raised. He has 
stated in thejudgment that the point raised 
has been differently decided by this Court 
in different cases and it isnot for him to 
express any opinion of his under the circum- 
stances. 

On behalf of the appellant the learned 


. Counsel has urged that the question is real- 


ly concluded by two Full Bench decisions 
of this Court and that any of the cases in 
which a contrary opinion may have been 
expressed went against the [Full Bench 
decisions and should not, therefore, be fol- 
lowed, He also urged that the most recent 
ease on the point, in this Court, is in his 
own favour. 

It being a fact that the point involved in 
the case has been subject of the conflicting 
opinions, itis desirable that the point in- 
volved should be examined, at first, quite 
apart from authority. 

To put the facts briefly, they are lke 
this, M,a mortgagor, makes a simple mort- 
gage of his property P, in favour of A and 
then in favour of B. A sues M alone, omit- 
ting to join B, in his suit, and obtains a 
decree. B proceeds to sue on his mortgage 
without making A a party to the suit and, 
suing the mortgagor M alone, obtains a 
decree and purchases the property himself. 
Bs decree comes, in point of time, after 
A’s decree, but B has purchased before A 
has done so, in execution of his own decree 
on foot of the earlier mortgage. In A's 
suit forsale, Bwas not a party and, it 
is conceded, that if A wishes now to bring 
the property to sale againas against B, his 
suit would be time-barred. The question 
then is, whether A can ask for what is vir- 
tually a foreclostire decree against B. 

It isa fundamental principle, which does 
noé require citation of authorities to estab- 
lish it, that you cannat bring a property 
to sale without making the owner of ita 
yarty to the suit. In fact any claim to pro- 
perty whatsoever, in order to be suecess- 
fully maintained, must be made against 
the person who holds the property. A 
mortgage is atransfer of an interest in 
immovable. property and is, therefore, an 
estate carved out of the mortgagors'’ original 
interest. 1 would avoid the use of the 
expression ‘equity of redemption’, which 
has not been used in the Transfer of Pro- 
perty Act at all, although it has got a 
definite meaning in England, The use of 
the expression in this country is only likely 
to, create confusion. We can split the pro- 
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perty, P, into three portions, say P1, P? and 
P3, the three letters qnd figures represent- 
ing respectively the intexsests of the first 
mortgagee, the second mortgagee and that 
of the mortgegoras it is left after the two 
mortgages. Thus tle sum-totai of the threé 
interests, Pl, P2 and £3 is equal to, P, which 
means the property. The mortgage in fa- 
vourof A, consisting of the interest Pl, en- 
titles A to recover his money by sale of the 
properties Pl, P2 and P3. The mortgage 
in favour of B, as represented by P2, gives 
him aright to bring the properties P2 and 
P3 to sale. IfA bringsa suit against B 
and M, he is entitled to sell all the three 
rights Pl, P2 and P3 and, therefore, the 
entire property P and the purchaser of the 
property obtains the same, free from all 
incumbrancees, and is entitled to be put into 
the same position as M himself had before 
he created any of the mortgages. But if 
A omits tomake Bor M a party to his 
suit, it must follow, necessarily, that the 
interest of the party omitted cannot be 
touched, e. g., if A sues B alone and omits 
to sue M, all that A can sell, in execution 
of his decree, would be the sum-total of 
the interests Pi and P2. The interest P3, 
held hy M, cannot be sold in the absenee 
of M from the suit. Similarly it must fol- 
low that by omission of DB from his suit, 
A = bring to sale the interests Pl and P3 
only. 

Now let ussee what remedies B has. BO 
is entitled under the law to sell the interests 
P2 and P3 by making M alone party to 
his suit. The law does not require (seer. 1, 
O, XXXIV, C. P. C.) that B should make 
A a party to his suit for sale of the interests 
P2 and P3. The suit of B, as described 
above, would be a perfectly justifiable suit, 
and itfollowsthat the decree would be a 
good one and thesale would be a good one. 
But beeause B had no right to sell the 
interest Pl, the purchaser in execution of 
B's decree would get only the interests P2 
and P3. The purchase, no doubt, will be 
subject to the interests of A, which, we 
need hardly repeat,is one which permits 
him to bring to sale all the three interests 
Pi, P2and P3. Thus, the purchaser at the 
sale in execution of Bs decree would pur- 
chase it subject to A’s mortgage. But from 
what we have already stated, it is clear that 
A cannot bring the interests P2 and P3 to 
sale without bringing before the Court the 
owners of thesame. Suppose A brings a 
suit for sale against M alone, eithtr ignor- 
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ing or without knowing the fact that the 
interest P2 has already been carved out of 
M’s interest in favour of B,* Let us further 


_ suppose A brings his suit six months before 


the expiry of the period of limitation (which 
would be 12 years now and was 60 years 
before) and then after the expiry of limi- 
tation discovers that he ought to have made 
Ba party to his suit. If he makes an appli- 
cation to the Court to implead B and even 
if he succeeds in hisapplication, the suit, 
as against B, would nevertheless be dis- 
missed on the ground of limitation. The 
result would be that, with the best of 
intentions, A would not be entitled to sell 
anything beyond the interests Pl and P3. 
Let us apply these fundamental princi- 


-ples, with which nobody can quarrel, to 


the facts of this case. Although the plaint- 
iffs got their decree earlier than the princi- 
pal defendants, the latter proceeded to sell 
the properties (P2 and, P3) forthwith and 
purchased the same themselves, Theresult 
was that at the date of the sale, held at the 
instance of the plaintiffs (1), the properties 
P2 and P3 had already passed to the princi- 
pal defendants (B). B was no party to A’s 
decree. At thedate when A sought to bring 
to sale the properties Pl and P3 (he could 
never bring to sale the property P2) the 
inferest P3 had already passed to B. The 
result was that at the auction-sale held in 
execution of the plaintiffs’ decree (A’s 
decree), the plaintiffs purchased only the 
interest Pl and nothing else. ‘We have 
already seen that B waslegally entitled to 
bring to sale the interests P2 and P3 and, 
therefore, the sale, at hisinstance, of those 
interests cannot be said to be illegal or in- 
valid. B was, therefore, rightly the pro- 
prietor of the interests P2 and P3 when 


. the plaintiffs sought the sale of the in- 


terest P3. It follows, as already stated, that 
by his purchass A (the plaintiffs) acquired 
the interest Pl alone and neither P2 nor 
P3. 

By the present suit A(the plaintiffs) seeks 
to recover the interests P2 and P3. He has 
purchased only Pl and not P2 and P3. Can 
he obtain possession of those two interests 
which he has not purchased? The answer 
can only be in the negative. 

A& already stated before, the interest Pl 
carried with it a right to bring to sale 
the three interests Pl, P2 and P3. The 
principal defendants (B) not having been 
made a party in the decree of the plaintiff 
(A), it wouldbe open to the latter (4) to 
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bring to sale the interests P2 and P3 if the 
suit could be within time. The fact that 
a previous suit was instituted by (A) the | 
plaintiffs will not prevent them from main- 
taining a separate suit against persons who 
were no parties to the previous suit. But 
any such suit by the plaintiffs, at the date 
of the present suit, would be barred by 
time. Twelve years’ rule of limitation would 
apply and the mortgage being of 1873, the 
suit would be hopelessly time-barred. 

As already indicated above, the plaintiffs 
(A) could not have succeeded in their suit 
to enforce their claims against the princi- 
pal defendants (B) if they had tried to 
bring B on the record after the expiry of 
limitation, although the suit had been still 
pending. Can the plaintiffs, then, improve 
their position by not impleading the princi- 
pal defendants (B) at all in the suit and 
by waiting for many years? The act of 
purchase on the part of the plaintiffs would 
not give them any fresh cause of action 
as against (B), the principal defendants, 
against whom the cause of action arose 
at the date of the mortgage of 1873 or on 
the due date fixed in the mortgage and 
never later. The mortgage in favour of the 
plaintifis (A) does not give thema right 


‘to obtain possession. That right of posses- 


sion can accrue to them only by working 
out the mortgage, with proper parties before 
the Court, They have failed to work out the 
mortgage, so far as the principal defendants 
(B) are concerned, and any fresh attempt to 
work out the mortgage to-day, is barred by 
limitation, 

On principle, therefore, it is clear to our 
mind that the plaintiffs have no right to 
claim the sum of Rs, 17,000 from the prin- 
cipal defendants, that claim being time- 
barred, much less have they any right to 
claim possession ever the property. e 

Now let us consider the authorities, The 
earliest authority on the point in the Court 
isthe case of Hargu Lal Singh v. Govind 
Rai (1. This is a decision by five learned 
Judges of this Court (the .entire Court) 
and the facts were these, The plaintiff 
obtained a simple mortgage, The mort- 
gagor, after the mortgage, .sold a portion 
of the mortgaged property to one Govind 
Rai and another, the defendants in the suit. 
In the suit for sale brought by the mort- 
gagee the transferees, Gobind Rai and Tulsi 
Rai, were no parties. In execution of the 


(1) 19 A. 641; A. W. N. (1897) 154; 9 Ind. Dec. ( 
350 (F. B.). WE SENA) 
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decree that followed the mortgagee’s . suit, 
the entire property mortgaged was brought 
to sale and was purchased by the mortgagee. 
He found that over a portion of the mort- 
gaged property the purchasers were in 
possession and, thereupon, he brought the 
suit for recovery of possession. The Court 
of first instance gave the plaintiff a decree 
for possession but attached with it a con- 
dition that the defendants could redeem 
the plaintiff. On appeal by the defendants 
the lower Appellate Court dismissed the 
suit in toto. The plaintiff appealed. The 
‘Full Bench of this Court remarked as 
follows :— 

“The plaintiff can only succeed in this suit 
for possession on proof of title to a present 
possession at the date of his suit. His 
simple mortgage did not entitle him to 
possession as against anyone. His decree 
for sale, being in a suit to which these de- 
fendants were no parties, had no effect as 
against them, and his purchase at the sale 
held under the decree conferred on him no 
title as against these defendants,” 

In the result the appeal by the plaintiff 
was dismissed. It is clear from this case 
that the Full Bench of this Court were not 
even prepared to modify the decree of the 
lower Appellate Court and to restore the 
decree of the first Court which gave to the 
plaintiff exactly the same relief which is 
now being sought for on behalf of the 
plaintiffs in the present case. 

Two years later, this case was followed 
by the case of Madan Lal v. Bhagwan Das 
(2). There the facts were more similar to 
the facts of the present case than in the case 
of Hargu Tal. In this case, B mortgaged a 
house first toCD and subeequently to M and 
CD brought a suit on the mortgage without 
making the subsequent mortgagee a party 
and but up the property to sale. The 
auction-purchaser was one BD. Previous to 
the sale held at the instance of the first 
mortgagee, the second mortgagee had in- 
stituted a suit forsale without making the 
first mortgagte a party and having obtained 
the decree had brqught the property to sale 
and” the property was purchased by one 
Madan Lal. Madan Lal's purchase was 

*previous to the purchase by Bhagwan Das, 
the purchaser, under the decree passed on 
the earlier mortgage. On foot ofthe fact 
that Bhagwan Das had purchased in execu- 
tion of the decree passed in the, earlier 


— (2) 21 A, 235; A. W. N, (1890) 41; 9 Ind. Dee. (ss) 


859 (P. O.) 
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mortgage, he brought the suit, out of 
which the appeal before the Court arose, 
to eject Madan Lal, the purchaser, in éxecu- 
tion of the decree under the subsequent 
mortgage. In this case, the first Court dis- 


‘missed the suit [like the second Court in 


Hargu Lal's case(1)| but the lower Appellate 
Court decreed the plaintiff's suit but subject 
to this condition that if themortgage-money 
under the earlier mortgage was paid by 
the defendant the suit would stand dis- 
missed. On appeal by the defendant to 
this Court, all the Judges (6) of the Court 
were of opinion that the suit was not main- 
tainable and the suit must be dismissed. 
The learned Judges said that the law had 
been definitely laid down only two years 


earlierin-Hargu Lal's case (1) and thatit was ` 


to the effect that the earlier simple mort- 
gage did not entitle the mortgagee to pos- 
sessicn against anyone and purchase under 
a decree for sale in a suit to which the 
subsequent mortgagee was not a party was 
of no avail. The earlier case of Hargu Lal 
was sought to be distinguished on the 
ground that the earlier Full Bench case 
did not imply that a conditional right 
would be wrong. The learned Judges repel- 


led this contention -and pointed out as | 


follows :— E 

“ Erom the pa-er book in the Full Bench 
case [Hargu Lals case (1)] it appears that 
there the plaintiff in his memorandum of 
appeal inthis Court against the lower Ap- 
pellate Court's decree absolutely dismissing 
the suit, pleaded that he was entitled, if not 
to an absolute at least to a qualified, decree 
for possession, such as the first Court had 
given him. The Full Bench nevertheless 
dismissed the appeal and did not give the 
plaintif the qualified decree for possession 
which he asked for.” Then they said :— 

“However this may be it appears to us 
that the Full Bench did distinctly indicate 
their opinion that, in a suit for ejectment, 
such as the present, a decree for possession, 
with a conditional right to the defendant, 
could not be passed.” 


After this pronouncement of opinion not 
once but twice by this Court, one should 
have thought the law had been laid down 
definitely for the province. 
that a similar question was definitely de- 
cided in a different way in the case of Babu 
Lal v. Jalakia (3). The facts of the case 
were as follows. There were two successive 


(3) 37 Ind. Oas, 343; 14 A. L. J. 1146. ° 


+ 
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But it appears 


! 
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mortgages over the same property, one in 
favour of A and the other jn favour of B. 
Each ðf the mortg¢gees obtained a decree 
. forsale withott impleading the other. A 
himself purchased the property in execu- 
, tion of his own decree while one C purchas- 
èd the property in execution of B's decree. 
C had purchased earlier and was in posses- 
sion. Then A brought his suit against B 
and Cand prayed that his mortgage-money 
might he pald to him by the defendants 
and in default, he might be put in posses- 
sion of the property. The learned Judges 
of this Court (Piggott and Lindsay, JJ), 
were of opinion that the suit was maintain- 
able. This case is clearly in favour of the 
respondents and the question is how far 
thig decision was justified in face of the 
Full Bench cases already referred to. It 
appears that it was found as a fact that 
while the earlier mortgagee was proceed- 
ing with his remedy and suit ina leisurely 
fashion, the subsequent mortgagee proceed- 
ed quickly, (the mortgagors were allowed 
only fifteen days’ time to pay up) and ul- 
timately brought the property to sale ear- 
lier than the first mortgagee. On these 
facts the lower Appellate Court was of opin- 
ion and ‘that opinion was accepted by 
“Piggott, J., that the subsequent mortgagee, 
Kedarnath, was in collusion with the mort- 
gagor and that the auction-purchaser, Babu 
Lal, was probably a benamidar for thesub- 
sequent mortgagee himself. The learned 
Judge then put the following question 
‘ before him and proceeded to answer the 
same: “Whether on the facts found, the 
plaintiff is entitled to any, and, if so, to 
what relief ?” It was contended before the 
learned Judge that the only remedy open 
to the plaintiff was by way of a second suit 
for sale on her mortgage, but it was point- 
ed out, such a suit would be, at the date 
of the suitin question, tim-ebarred. The 
learned Judge remarked as follows :— 


“The legal questions involved are of 
some complexity and have given rise to 
differences of opinion in various High 
Courts. Probably the best discussion of 
the entire question is to be found in the 
case of Mulla Veetil Seethi Rutti v. Koram- 
bath Paruthoolt Achuthan Nair (4). But 
it is more immediately in point to consider 
the published decisions of this Court. The 
, case most nearly in point is that of Ram 


(4) 9 Ind. Cas. $13; 21 M. L. J. 213; (1911) 1 M. W. 
N, 165; 96M. L. T. 431. 
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_ Prasad v. Bhikari Das (5) which applies 


and expounds the principles laid down in 
two older rulings Hargu Lal Singh v. 


‘Gobind Rai (1) and Wadan Lal v. Bhagwan 


Das (2) (quoted above).” 


Then the learned Judge proceeded to 
point out that in the case of Ram Prasad v. 
Bhikari Das (5) the defendant had pur- 
chased at auction-sale held in execution of 
a simple money-decree and had done sa 
before any suit was instituted on the original 
mortgége. In thus stating the facts of the 
case of Ram Prasad v. Bhikari Dag (5) 
the learned Judge made a material error. 
In that case the defendants had actually 
purchased after the institution of the snit 
by the mortgagee and indeed after a decree 
had been. passed inifavour of the mortgages, 
It is not clear who, but possibly, the de- 
fendants, Bhikari Das and another, had 
obtained an attachment of the mortgaged 
property in execution of a simple money- 
decree prior to the institution of the mort- 
gagees suit, It was under those circum- 
stances that this Court decided that the 
plaintiff who had purchased in execution 
of the mortgage-decree would have aright 
to the property if the defendant, the auc- 
tion-purchaser, in execution of the simple 
money-decree, failed to redeem him. The 
mortgage was bound to prevail as against 
the attachment. Itis probable that, iftke 
correct facts had bean properly brought to 
the notice of Piggott, J., he would have 
found the case to be entirely distinguish- 
able. Anattachment of property confers 
no title and does not amount to a transfer 
ofan interest in property as isthe ense 
witha mortgage. Itis true that Bhikari 
Das, the auction-purchaser, could not have 
been made a party to the suit which had 
already been decided at the date of his 
purchase. The attaching creditor, however 
had not been made, a party to the decree. 
The case of Ram Prasad v, Bhikari Das 
(5) was, therefore, not a sure guide. Then 
the learned Judge (Piggott, &,) was of 
opinion, that the suit before him had been 
brought on a different *Gause of actien 
namely, the plaintiff's failure to obtain 
actual possession of the préperty purchased 
at the sale. I have already indicated. in 
discussing the principles, that the plaintiff's 
failure to obtain possession cbuld not give 
him any fresh cause of action against the 
subsequent transferee and the cause of 


(5) 26 A. 464 at p. 466; A. W. N. (1904) 108. 
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action against the subsequent transferee 
arose only out of the mortgage in favour of 
the mortgagee and at the date when the 
mortgage became re-payable. The learned 
Judge was of opinion that it was the duty 
of the Court to work out the equities be- 
tween the parties. This expression “of work- 
ing out the equities” is really a catch phrase 
which is more likely to mislead than to lead, 
We have to see what are the initial rights 
of the parties and if they have been mate- 
rially altered in the circumstances that had 
happenéd. In our opinion the subsequent 
sale and purchase by the auction-purchaser 


, under the prior mortgage gave him nothing 
” as against the earlier purchaser under the 


subsequent mortgagee, the latter being no 
party to the suit under the prior mortgage. 
So far as the second mortgagee was con- 
cerned, the prior decree did not at all exist. 
You cannot say, in the same breath, that 
the subsequent mortgagee is not bound by 
the decree passed in favour of the prior 
mortgagee and yet, for the purposes of 
“working out the equities”, the decree is 
good enough for the subsequent mortgagee 


or the purchaser under his decree, being. 


called upon to pay the amount of the 
decree, 

The learned Judge also expressed the 
opinion, though rather doubtfully, that the 


auction-purchaser under the subsequent 


mortgage was a purchaser pendente lite, be- 


cause atthe date of his purchase, the decree 
on the earlier mortgage had already been 
passed. With all respect, I-differ from 
this opinion. ‘here was no transfer in 
favour of Babu “al v. Jalakia, (3) after the 
institution of the prior mortgagee’s suit. 
The transfer took place in favour of the 
second mortgagee and ata date long prior 
to the institution of the suit by the first 
mortgagee. The sale under the subrequent 
mortgage was only an after-effect and an 
inevitable effect of the second mortgage, 
and it would be wrong to aséribe the auc- 
tion-sale as anything independent of the 
second mortgage. I notice that Mr, Justice 
Brett in the case of Har Prasad Lal v. Dal- 
mardan Singh (6) was inclined to hold that 
the principle of lis pendens might apply to a 
case like this. But the third Judge, Mitra, J., 
to whom the case was referred on a difference 
of opinion between Brett and Rampini, 
JJ., was not prepared to uphold the opinion 


of Brett, J., on that point.(See at page 9u7*). 
(6) 32 O. 891: 9 O. W. N. 728; 1 C. L. J. 371. 


*Page of 32 O,—- [Bd] 
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The learned Judge (Mitra) said :— 

“I am not, however, disposed to separate 
in this country the mertgagee’s right to 
the property and the equity “of redemption | 
of the mortgagor, as if they are distinct 
entities in law, with refererfce to the same 
property.” 

“I do not think it necessary to pursue the 
argument about lis pendeng further, as I 
think the decree of the lower Appellate 
Court is sustainable irrespective of it.” 


Lindsay, J. in Babu Lals case (3), 
delivered a separate judgment. He pur- 
ported to follow the Oalcutta case already 
quoted. Expressing his own opinion the 
learned Judge remarked :— 

“ It is, I think, impossible to ignore the 
fact that these sales have taken place and 
to deal with the matter in issue as if they 
had not in fact occurred. The title of 
either party is immediately traceable to 
his purchase in execution and reference to 
the rights under the mortgages is only neces- 
sary for the purpose of ascertaining the 
equities existing betweenthem. Each has 
an impérfect title acquired by purchase 
and we have to determine which has the 
stronger equity in his favour.” 

With due respect we are of opinion that 
this attempt at working out equitiés is 
really shutting out of consideration the 
necessary result of omission on the part of 
the prior mortgagee to do what was incum- 
benton him. We need not repeat what we 
have already stated, namely, the auction- 
purchase by one mortgagee gave no addi- 
tional right to him as against the other 
mortgagee. As between the two mortgagees, 
both stood for their rights and liabilities, 
only on their respective mortgages and on 
nothing else. We have tried to show that 
if the prior mortgagee had attempted to 
make the subsequent mortgagee a party, 
while the former suit was still pending 
but after the period of limitation had ex- 
pired, the prior mortgagee’s suit would have 
failed undoubtedly and irretrievably. How 
can he, then, acquire betterrights by wait- 
ing further, although any suit on his mort- 
gage against the second mortgagee would 
be time-barred at the date of the subsequent 
suit? A party cannot improve his Position 
by delay and yet this is whatthe decision 
comes to if closely analysed. 

It has been urged that the second mort-. 
gagee's right is only one of redemption and 
nothing else and ifhe gets that right, -he 


(071. O. 1926] 


ought to be contented. We think that this 
is a, fallacidus argument. A subsequent 
mortgagee has not’ only a right to redeem 
but he has a right, as against his mortgagor 
and subsequent encumbrancers, to enforce 
his mortgage. This latter right might be 
exercised and has been exercised in this case. 


The right to redeem possessed by a subse- 


quent transferee is a right which can be exe- 
reised only at his option and at his will. 
He cannot be forced to redeem against his 
will. Yet a relief like the one sought at 
present amounts tonothing more than that. 
With respect, we are unable to follow the 
case of Babu Lal v. Jalakia (8). 

Ib was urged on behalf of the respondents 
that the Fall Bench case of Hukum Singh 
ve Lallunjee (T), quoted with approval the 
decisionin Ram Prasad v. Bhikhari Das 
(5), and that, therefore, Ram Prasad's case 
(5) received furthersupport. But the case 
of Hukum Singh v. Lallunjee (7), if closely 
analysed, will go to establish that the pre- 
sent plaintiffs have no right either to recover 
money or to recover possession and that 
the only right which they may have is one 
of redeeming the second mortgage in the 
hands of the principal defendants of the 
present case. In Hukum Singhs case (7) 
the prior mortgagee obtained a decree for 
sale without impleading the subsequent 
mortgagee. The subsequent mortgagee then 
brought asuit for sale on hisown mortgage 
and impleaded the prior mortgagee and, 
as against that mortgagee, claimed a declara- 
tion that the prior mortgage-decree was as 
of noeffect as against him, on the ground 
that he, the subsequent mortgagee, was no 
party to the prior mortgagee’s decree. It 


was discovered that, at the date of this‘ 


suit, any fresh suit by the prior mortgagee 
“against the subsequent mortgagee would 
be time-barred. The learned Judges, there- 
upon, granted the prior mortgagee an oppor- 
tunity to redeem the second mortgage and 
thereby free the property of it. The ratio 
decidendi in this case is that the decree of 
the prior mortgagee wasa piece of waste 
paper, so far as the second mortgagee was 
concerned, The prior mortgage, by being 
time-barred as against the second mort- 
gagee, became postponed in favour of the 
second mortgagee and the status of the 
prior mortgagee became that of a subse- 
quent mortgagee. The prior mortgagee, 
therefore, became entitled to redeem the 


(7) 6l Ind. Gas. 942; 43.4. 204; 18A. L. J. 1105; 2 
U.P. É. R. (A) 365. 
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second mortgagee and this isall that the 
case decided. It is true that the learned - 
Judge who delivered the judgment of the 
Court, used the expression of “ equities 
between the parties being worked out.” But 
it was not at all necessary to think of 
equities, where the law was clear. It is true 
that the learned Judge in delivering the 
judgment quoted with approval-a portion 
of the judgment in Ram Prasad’s case (5) 
bat Ram Prasad’s case (5), with respect, had 
no darect bearing on the case before the 
Full Bench. 

There is thus only one case in this Court 
that may be said to be directly in point 
that has been brought to our notice in 
favour of the respondents. On the other 
hand, the much more recent case of Ram 
Narayan v. Somi (8), which is also directly 
to the point, followed the Full Bench case 
of Madan Lal v. Bhagwan Das (2), and 
although the case of Babu Lal v. Jalakia (3) 
was quoted before the learned Judges, they 
did not think if necessary to discuss it. 

The authorities in this Court, so far as 
they have been brought to our notice, have 
not in any way abrogated the decisions in 
Hargu Lal Singh v. Gobind Rai (1) and 
Madan Lal v. Bhagwan Das (2) and we are 
bound tofollow them in preference to the 
case in i2zhimunnissa v. Badri Das (9). The 
ease of Ram Prasad v. Bhikari Das (5) is 
clearlv distinguishable. 

A Full Bench of the Madras High Court, 
Mulla Veetil Seethe Kutte v. Korambath 
Paruthooli Achuthan Nair (4), have clearly 
held that where a second mortgagee was 
in possession and he wag not made a party 
to the first mortgagee's suit for sale, the 
second mortgagee coukd not be ousted by 
the auction-purchaser under a decree passed 
on the first mortgage, nor could he be 
forced to redeem the earlier mortgage, 
against his will, The learned Judges dis- 
tinctly held that a right of redemption is a 
right and not a liability and that, therefore, 
nobody can force a subsequent mortgagee 
or his representative to exertise that right 
against his will. sia 

It is important to mention that we Asked 
Mr. Narayan Prasad Asthana, the learned 
Counsel appearing on behalf of the respond- 
ents, if his clients would care to redeem 
the second mortgage. He told us that he 
had no instructions on the point and could 


(8) 74 Ind. Cas, 277; 45 A. 189; A. I. R. 1923 All, 
9, 
(9) 9 Ind. Cas. 205; 33 A. 368; 8 A. L. J. 12. 
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Bay nothing on the matter. Thus we are 


“not called upon to consider whether, in the 


circumstances of the present case, the 
plaintiffs could redeem. The result is that 
the suit must fail, the plaintifis not being 
entitled to the reliefs they have asked for, 

In this stateof our opinion it is nolonger 
necessary to send back the case for trial of 
the question of fact involved. The suit 
fails on the allegations of facts mentioned 
in the plaint by the plaintiffs themselves, I 
would, therefore, dismiss the suit, allowing 
the appeal. 

Boys, J.—I agree. 
follows :— 

Musammat Ganga Kunwar and her son, 
Hamir Singh, executed a simple mortgage 
on August the 25th, 1875, in favour of 
Lachmi Narain of village Chandoi- (with 
which village alone weare here concerned). 


The facts are as 


The auction-purchasers at the sale under - 


this mortgage were all representatives in 
one way or another of the mortgagee, and 
the present plaintiffs arethe original auc- 
tion- purchasers or their représentatives-in- 
interest. - 

In execution of a simple money-decree 
against the mortgagors the property was 


sold and purchased by Raghubar Dayal 


who is represented by the pro forma defend- 
ant No. 3 Radhe Lal. | 

On January the 17th, 1902, Raghubar 
Dayal executed a simple mortgage in favour 


-of Lala Ram Gopal, father of the present 
contesting defendants Nos. 1 and 2. 


On April the 26th, 191], the representa- 
tives of the prior, mortgagee instituted a 
suit for sale against Raghubar Dayal and 


_abtained a decree on September the 9th, 


1911. To that suit they did not make the 
puisne mortgagee a party. 

On January the 9th, 1914, the puisne 
mortgagee instituted a suit for sale against 
Raghubar Dayal and obtained a decree on 
February the 26th, 1914. He ip turn did 
not makethe prior mortgagee a party to 
his suit. . . 

On January the 20th, 1917, the property 
was sold in executios of the decree obtained 
by the puisne mortgagee and was purchased 
by the decree-holders who, on May the 23rd, 
1917, obtained physical possession. — 

On June the 20th, 1917, the property was 
again sold in execution ef the decree obtain- 
ed by the prior mortgagee and was purchas- 
ed by the decree-holders who obtained form- 
al possession on January the 16th, 1918; 
ahd on October the 3rd, 1918, they applied 


ee \ 


ra e 
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for mutation which was, refused on the , 


ground that the’puisne mortgagee who had 
purchased at the sale in exectition of his 
own decree and who had obtained physical 
possession had not been made a party to the 
proceedings on the prior mortgage. 

The plaintifs thereupon brought the pre- 
sent suit against the contesting defendants 
Nos. land 2 and against the pro forma de- . 
fendant No. 3 praying that the principal de- 
fendants be ordered to pay the amount due 
under the prior mortgage and that on failure 
to doso, their right of redemption “may be 
extinguished” and the plaintiffs be putin 
possession, or any other relief to which the 
plaintiffs might be found entitled. The 
suit was resistedon the ground that the 
plaintiffs must be taken to have had know- 
ledge of the defendants’ mortgage which was 
a registered one; thatthe defendants not 
having been made’a party to the suit of the 
prior mortgagee are not bound by any 
decree obtained therein; and that “ the 
claim of the plaintiffs for enforeement of 
hypothecation on the basis of their mortgage- 
deed is barred by time”. 

The learned Subordinate Judge gave the 
plaintifs a decree “for recovery of the 
property unless the defendants pay up 
within “two months from to-day the amouft 
claimed”. The defendants have appealed. 

For the defendants-appellants it has been 
contended here that the plaintiffscan only 
succeed by showing that they have some 
title to present possession ; that the plaint- 
iffs’ simple mortgage gave them no title to 
possession; and that the decree obtained 
by them for sale had no effect against the 
defendants-appellants as they had not been 
made a party to the suitin which that decree 
had been obtained, The argument is, in . 
fact, a re-statement of the grounds upon 
which relief was refused to the plaintiff in 
the case of Hargu Lal Singh v. Gobind Rai 
(1) and also in the case of Madan Lal v. 
Bhagwan Das (2), by which decisions it is 
contended that the present case is governed. 
Reliance was further placed on Ram Narain 
v. Somi (8) in which Madan Lal v. Bhagwan 

Das (2) wasfollowed, and on Mulla Veetil 
Seethi Rutti v. Korambath Parmthooli 
Adchuthan Nair (4). Finally it was contènd- 
ed that the present suit was also barred ‘by 
limitation. 

For the plaintifis-respondents reliance 
has been placed on the decisign in Babu 

Lal v. Jalakia (3), in which, under, very 
similar circumstances, a Division Bench of 


197 L C. 1926] 
this Court held the plaintiff entitled toa 
decreefor the amount of his mortgage or, 
in the alternative, possession. Reference 
was farther made te Ram Prasad v. Bhikari 


. Das (5). In afiswer tothe plea of limita- 


A 


tion, reliance was further placed on the 
doctrine of lts pendens. 

I will first consider the question for 
decision apart from judicial authority. 

Prior to either of the suits being brought 
it is clear that the prior mortgagee and 
the puisne mortgagee each had a right to 
bring the property to sale. In the event 


of the prior mortgagee bringing the pro-. 


perty to sale, the puisne mortgagee weuld 
have the right to redeem him or in the 
event of his choosing not to exercise his 
right to redeem he would have to be 
satisfied (to the extent of the amount due to 
him) with any surplus of the sale price 
after satisfaction of the amount due to the 
prior mortgagee. 

In the event of the puisne mortgagee 
bringing the property to sale, that sale 
would be subject to the prior mortgage. 

In the event of a suit for sale by the prior 
mortgagee, it was imperative on him to 
make the puisne mortgagee a party. But 
there was no such liability on the puisne 
mortgagee in the event of his bringing a 
buit for sale (O. XXXIV, r. 1). 

In the present case, the first step was 
taken by the representatives of the prior 
mortgagee who on the 26th of April, 1911 
brought a suit for sale against the repre- 
sentatives of the original mortgagor and 
obtained a decree on September the 9th, 
1911, without having made the puisne 
mortgagee a party. Subsequently they 
brought the property to sale on June the 
20th, 1917, and purchased it themselves. 

So far as these proceedings are concerned, 
it-is clear that by virtue of O. XXXIV,r. 1, 
C. P. ©., the puisne mortgagee’s rights 
remained unaffected, andit will have to be 
considered what this proposition imports. 

To turn to the other suit, on January the 
9th, 1914, the puisne mortgagee brought 
a suit forsale against the representative 
of the mortgagor and, on February the 
26th, 1914, obtained a decree for sale without 
having made the prior mortgagee a party. 
In view of the explanation to O. XXXIV, r.1, 
G.P.O., there was no obligation on him to 
make the prior mortgagee a party. On Janu- 
ary the 20th, 1917, the property was sold 
and purchased by the representatives of the 
puisne mortgagee themselves. They ac- 


. clear from the cases Brojonath 
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quired the rights of the mortgagor fc 
to the rights of the prior ee ae 
that date any such rights did still exist, 

Ie crucial question is asto the effect of 
Os NANING. L C. P. O. The a 
may be stated as it was stated in Hukum 
Singh v: Lallunjee (7), “what is the effect of 
the failure of a prior mortgagee to implead 
a subsequent incumbrancer in his suit 
for sale?” It is clear that under 0 


KANIV, r. Lit was obligatory on the prior 


mortgagee to make the puisne morteage 
party to his suit; while it was not sii toes 
on the puisne mortgagee to make the prior 
mortgagee a party. The rule is silent as 
to what consequences are to follow 1f the 
puisne mortgagee is not madea party to A 
suit by the prior mortgagee. But it ig 
í 
Chowdry v. Khelut Chander ee 
Umes Chunder Sircar v, Zuhur Fatma (11 ) 
and Gobind Lal Roy v, Itam janam Misser 
(12) that the puisne mortgagee's tights 
are not to be “affected in ary way’. What 
rights had the puisne mortgagee ? He had 
not only aright to redeem the prior mort- 
gage but he had also a right to bring the 
property to sale and he was entitled to 
have that right and the results of ifs 
exercise, if he exercised it, unaffected in ane 
way. He chose to exercise the latter right 
pais range Oe got the property 
j O any existing ri 
sees y & rights of the prior 
Further, it cannot be said that. prov} 
that the right of the puisne a paar 
redeem is preserved to him, his interests 
are not prejudiced by recognising as against 
him the decree under the rior mortga e 
for that is in effect to deprive him of ie 
ae to bring to sale arid force him to 
on ia 2. €, to deprive him of one a bis 
He might further be actually preiud; 
by recognising as against En oo 
under the prior mortgage, even if his ri echts 
could be recognised to be recóuped by th 
amount of his. mortgage to the extent of 
the surplus of the sale price after Satisfyin 
the prior mortgage, since ft ig clear that tn 
a sale pursuant to a decree ebtained hb 


the prior mortgagee the latter 

vi) aa a Ga kenaa, SoU only 

ard uth. P. O. J. 480; 2 Sar. P. C. J 711; 20 E. 
(11) 171. A. 201: 18 C. 168: 5 Sar" 

Ind. Dec. (x. s.) 110 (P.C) Sar, P. C.J. S0% 9 
(12) 201. A. 165; 21 0. 70; 17 Ind. Jur. 536: 6 g 


P, C. J. 356; 10 Ind, Dee, (x. 8.) 679 (P. O), ar, 
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be interested in securing a price to meet 
his own claim, whereas, if the sale were 
under a decree obtained by the puisne 
mortgagee himself, he would be able to 
take all possible steps to obtain a price 
adequate to meet hisown claim also after 
satisfying the prior mortgage. 
Jt is clear, therefore, that if be has not 
been made aparty the puisne mortgagee 
is entitled to have ignored as against him 
the very existence of the suit of the prior 
mortgagee and the decree and sale therein 
in their entirety, e 

The auction-purchaser,therefore,in the 
sale on the puisne mortgage is entitled to 
the property subject to any existing rights 
of the prior mortgagee excluding any 
rights that he might otherwise have by 
virtue of hissuit, decree and sale. 

It is this subjection to existing rights, 
if any, of the prior mortgagee to which 
Lindsay, J., presumably referred in Babu 


Lal v. Jalakia (3), when he spoke of the 


“imperfect title” of the auction-purchaser 
at the sale under the puisne mortgagee’s 
decree. What then were the existing 
rights of the prior mortgagee? It is urged 
for plaintiff-appellant that the prior mort- 
gagee had a decree for sale which must, at 
its worst, be held to be a decree for sale 
subject to the puisne mortgage. But it 
has already appeared that that decree can 
have no elfect whatever as against the 
puisne mortgagee and that it must be, as 
against him, treated as non-existent and, 
if that is so, it follows thatno relief based 
on the decree and sale in the prior mort- 
gagee’s first suit can be given to the prior 
mortgagee or the auction-purchaser in the 
present suit. 

Itis then urged that, ifthe suit of the 
prior mortgagee, and the decree and sale 
thereon, are to be wholly ignored as against 
puisne mortgagee, then the prior mortgagee 
must, at least, be held to have his rights 
under his prior mortgage. But those 
rights had at. the date of the present suit 
become barred by limitation, and this fact 
further renders it unnecessary to consider 
whether, if his mortgagee rights were not 
barred by limitation, he could enforce them 
in a suit framed as in the present case, or 
whether if he could not get relief in the 
present suit, he could bring another suit 
properly framed to, enforce his mortgage. 

Finally, it is urged that limitation is 


saved by the doctrine of lis pendens, I 
find myself unable to accede to this cons. 
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tention. The sale to the auction- purchaser 
in the decree upon the puisne mortgage 
cannot be regarded as a new transfer; the 
title of the auction-purcbaser must be taken, 
at any rate where, asin this c&se, the decree- 
holder was himself the purchaser, as dating 
back to the mortgage, and I find myself 
in agreement in thisrespect with Mitra, J., in 
Har Prashad Lal v. Dalmardan Singh (6), 
where he says: “as the defendant's title 
related .back to a date anterior to the first 
mortgagee’s suit there was mo alienation 
pendente lite and the doctrine does not 
apply.” 

The prior mortgagee having then no 
rights as against the puisne mortgagee on 
his decree and sale and his rights under. 
his mortgage being barred by limitation, 
he had no rights remaining. 

I will now refer to the authorities “on 
which reliance has been placed. As to 
Hargu Lal Singh v. Gobind Rar (3) and 
Madan Lal v. Bhagwan Das (2), which the 
defendant-appellants urged governed the 
present case, if was held in the former that 
where the plaintiff asked only for posses- 
sion he could not be given possession, and 
in the latter, following the former, that the 
former case was also authority for the 
proposition that where the only relief asked 
for was possession, not only could unquali- 
fied possession not be given but evén a — 
decree for possession conditional on failure 
of the defendant to redeem could not be 
given. 

“In Madan Lal v. Bhagwan Das (2) inter- 
preting the earlier Full Bench, the learned 
Judges say (at page 234)*: “the Full Bench 
did distinctly indicate their opinion that, 
in a suit for ejectment, such as the present, 
a decree for possession, with a conditional 
right to the defendant, should not be passed.” 

Neither of the cases appear tome to he 
authority for the proposition that in a pro- 
perly framed suit asking for a conditional 
decree the relief could not be given. 

I find support for this view of the limited 
scope of these decisions in the very brief 
references tothem, and thenature of those 
references, in Ram Prasad v. Bhikart Das 
(5), Mulla Veetsl Seethi Rutti v. Koram- 
bath Paruthooli Achuthan Nair (4), Babu 
Lal v. Jalakia (3), by the absence of all 
reference to them in Hukum Singh v. 
Lallunjee (7); and by the distinguisning 
of cases in which only possession was 


claimed in Har Prashad v. Dalmardan,. 
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Singh (6), in all of which cases the relief 
or, at any rate, the principal relief asked 
for was for ‘possession conditional on 
failure to discharge the plaintiff's mort- 
Only in one such case were these 
Full Benches relied on to support the 
finding thateven where a conditional decree 
was asked for, such decree could not be 
given. That case is Ram Narain v. Somi 
(8), in which the learned Judges held that 
the case before them where one of the relief 
asked for was a conditional decree was “on 
all fours” with the casein Madan Lal v. 
Bhagwan Das(2). In that view of the two 
cases I do not find myself able to agree. iThe 
reliefs asked for were wholly different. 

The irrelevancy of these two Allababad 
Full Bench decisions to the case before us, 
where a conditional decree is asked for, 
appears to me then clear. I have referred 
to them so fully only because we were much 
pressed with them on behalf of the defend- 
ant-appellants. ; 

Ram Prasad v. Bhikari Das (5), to which 
‘we were referred for the plaintiff-respond- 
ent, is clearly distinguishable. There a 
mortgagee had only impleaded in his suit 
the holder of a simple money-decree who 
had attached the property. He could not 
have impleaded the auction-purchaser under 
that. decree for the sale did not take place 
till after the decree for sale under the 
mortgage-decree. . 

In Har Pershad Lal v. Dalmardan Singh 
(6), among other reliefs, plaintiff asked for 
a conditional decree for possession and was 
given that relief by the lower Appellate 
Court, Brett, J., and Mitra, J., agreed in 
dismissing the appeal. Rampini, J., would 
have allowed it. J am unable to appreciate 
fully the reasoning of Mitra, J., on the 
main question; but Rampini, J., would 
apparently have agreed with Brett, J., in 


- dismissing the appeal, but for the fact that 


he held the suit to be barred by limitation. 
- In Mulla Veetil Seethi Rutti v. Koram- 
bath Paruthooli Achuthan Nair (4), the 
prior mortgagee having got a decree for 
sale without making the puisne mortgagee 
a party purchased it himself and sued the 
puisne mortgagee for possession or the 
amount of his mortgage-debt. The second 
mortgage was usufructuary. It was held 
that the prior mortgagee suing for posses- 
sion or his money was not entitled to a 
decree for possession subject to the right 
‘of the puisne mortgagee to redeem him, 
apparently beéause redemption was a right 
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of the puisne mortgagee and not a liability 
which he could be compelled to discharge. 

In Babu Lal v. Jalakia (3) it was held 
by Piggott, J., and Lindsay, J, that the 
plaintiff was entitled to a conditional decree 
in default of redemption by the puisne 
mortgage. Thisis the case with which we 
have been most strongly pressed for the 
plaintifis-respondents. In this also the 
plea of limitation was raised by the defend- 
ant. Piggoti, J., held that the suit was not 
one for foreclosure or sale; that the prior 
mortgage had been extinguished; that the 
suit was brought on a different cause of 
action, z.¢., the failure to get possession 
after purchase; that as the suit was not on 
the mortgage, there was no bar of limita- 
tion. Lindsay, d., held that it was impos- 
sible to ignore the sales; that both plaintiff 
and defendant had ‘imperfect titles,” that 
the only effect of not impleading the puisne 
mortgagee was to preserve his right of re- 
demption, I have already, in stating my 
own view at the commencement of this 
judgment, expressed my opinion on most 
of these points. If the suit was brought 
on the plaintiff's purchase, it ought to have 
been dismissed forthwith in view of the 
fact that the puisne mortgagee was entitled 
to plead that he could not be in any way 
affected by the suit, decree or sale brought 
and obtained without impleading him. It 
was impossible, of course, to ignore the sale 
under the decree of the puisne mortgage 
which had been arrived at by due process 
of law, but it was. not only possible but 
incumbent on the Court to ignore as against 
the puisne morfgagee the sale under the 
plaintiff's decree which Had only been 
reached, in the words of Piggott, J., by “an 
initial departure” (by thé plaintiff) “from 
the plain course prescribed by the law.” 
In view of this finding of Piggott, J., that 
the legal compligations “ had been brought 
about by this initial departure” by the 
plaintiff, I am unable with the greatest 
respect for so able a Judge, to appreciate 
how “it was the duty of the Court simply 
to work out the equities’ merely because 
it now had both parties.before it. It is 
clear that the learned Judge was of opinion 
on the findings that the puisne mortgagee 
had been guilty of sharp practice in rush- 
ing his suit, decree and sale through in 
collusion with the mortgagor and the 
auction-purchaser, and there is at least a 
hint of something of the same sort in the 
present case in the long period (nearly six 


HIRDEY NARAIN. 


16 LACHMI NARAIN DAS V. HIRDEY NARAIN. 


years) between the decree and the sale in 
the plaintiff's first suit and the plea in 
para. 8 of the plaint that the pro forma de- 
fendants were taking false objections to 
the execution of his decree; but in both 
cases the defendant proceeded by due pro- 
cess of law while in both cases the plaintiff 
was guilty of an initial and continued 
“departure from the plain course prescrib- 
ed by the law.” Under such circumstances 
it appears to me there are “no equities to 
work out,’ and we have only to apply the 
plain law. The decision appears to me to 
deny almost entirely its proper effect to 
O. XXXIV, r. 1. Hukum Singh v. Lallun- 


gee (7), I think, it is unnecessary to discuss. 


The facts were quite different. There is, 
however, a passage in the judgment which 
has a material bearing on the present case. 
Approval was expressed of the statement in 
Deokalt Kunwar v. Alim-un-nissa Bibi (13), 
that the puisne mortgagee is “to be protect- 
ed by putting him as nearly as possible on 
the same footing as'if he had been made a 
party under s. 35 of the Transfer of Pro- 
perty Act.” As I have said elsewhere in this 
judgment that appears to me to giving the 
puisne mortgagee something which might 
prove considerably less than hisrights. He 
is entitled to have as against himself the 
whole suit and proceedings therein treated 
as non-existent. 


In kam Narain v. Somi (8) the decision 

purported to follow Madan Lal v. Bhagwan 
Das (2), which case it declared to be “on 
all fours.” I have already referred to this 
case when discussing Madan Lal v. Bhag- 
wan Das (2). īt would appear that in the 
nature of the reliefs claimed, the suits were 
very different. But in the view that was 
taken it, was ndt considered whether the 
suit could be treated as one for foreclosure, 
The case does not really help the puisne 
mortgagee, the defendant-appellant before 
us. - 
If it is suggested that our finding pos- 
sibly results ina puisne mortgagee reaping 
the benefit of collusive action between him- 
self and the mortgagor (I do not suggest 
that there is in the present case anything 
approaching evidence of such collusive 
action), the answer is that there is no 
opening for that particular type of collusive 
action if the,prior mortgagee complies with 
the plain direction of the lawand impleads 
the pulsne mortgagee. 


(13) A, W, N, (1901) 22, 
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My conclusions then are as follows :— 
1. That the first suit of the plaintiffs and 
the decree ang sale are gs against the,puisne 
mortgagee of no éffect whatever; that. the 


right of the puisne mortgagee isnot confined ° 


to being put now in the same position that 
he would have had if he had been made a 
party (for on that assumption he would 
never have been able to bring his own suit 
for sale, there would have been already in 
existence against him the,decree of the 
prior mortgagee for sale in a suit to which 
he, the puisne mortgagee, wasa party); that 
the puisne mortgagee was entitled to have 
the very existence of the prior mortgagee's 
suit, decree and sale ignored; that the 
plaintiff-appellants, prior mortgagee, had 
against the puisne mortgagee no rights of 
any sort whatever based on their suit, decree 
and sale. 

2. That the defendant-appellants, puisne 
mortgagee, are entitled to have their suit, 
decree and sale upheld in their entirety 
and as auction- purchasers acquired the pro- 
perty subject only to the existing rights, if 
any, of the prior mortgagee. 

3. That any rights based on the prior 
mortgage that the plaintiffs-respondents, 
prior mortgagee, might have had against 
the defendants-appellants were at the date 
of the present suit barred by limitation. 

4, That it is, therefore, unnecessary for 
us to consider whether the plaintiffs-re- 
spondents, could have enforced those rights 
in a suit framed like the present; or whe- 
ther, if they could not have so enforced 
them, they could have brought another suit 
framed otherwise. 

I find myself, therefore, unable to hold 
that the plaintiffs-respondents in this ap- 
peal had any rights remaining to them as 
against the puisne mortgagee and the 
auction-purchaser (in this case the same 
person) and his suit should have been dis- 
missed. ; 

I would, therefore, allow the appeal and 
set aside the decree of the Court below. 

I agree to the order proposed. 

By the Court.—We allow the appeal, 
set aside the decree of the Court below and 
dismiss the plaintifis-respondents’ suit with 
costs throughout. 


N.E. Appeal altowed. 
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PATNA HIGH COURT. 
‘Jury Rergeence No. 5 or 1925. 
: December 11, 1925. 
Present :—Sir, Dawson Miller, Kr., Chief 


- Justice, and Justice Sir B. K. Mullick, Kr. 


EMPEROR—PETITONER 
- VETSUS 
Maulavi Saiyid ZAHIR HAIDER— 
` BILGRAMI AND ANOTHER— 
Opposite PARTY. 

Cr. P.C. let V of 1898), ss. 307,444, Ch XXXIII 
-—Trial by J ufy— Disagreement between Judge and 
Jury—Reference to Hijh Court—Procedure~ Burden 
of proof—Compluint by European British subject as 
public servant, effect of. 

Where on a disagreement between a Judge and 


. Jury a reference is maie to the High Court under 


s. 3X7 of the Or. P. C. it is not sufficient to show 
that another Jury might have formed a different 
opinion; it must be shown that no reasonable body 
of men-would have returned the verdict complained 
of. Where ons of two inferences is possible upon the 
evidence the High Court will net interfere with the 
finding of the Jury even though it is of opinion that 
it would have drawn the other inference if it had 
been a Court of Appeal. Where, however, the in- 
ference drawn by the Jury is manifestly inconsistent 
with the evidence and the conduct of the parties, the 
law mvkes it obligatory upon the Court to interfere 
and set aside the verdict of the Jury. [p. 35, col. 1] 

Where a public servant makes a complaint under 
the orders of Government as such public servant, 
Ch. XXXHI of the Cr. P. G. has no application to the 
case, |p. 35, col. 2.] 

Criminal reference made by the Sessions 
Judge, Patna, dated the 22nd August/dth 


‘September, 1925. 


The Assistant Government Advozate, in 
support of the Reference. 

Messrs. Abdul Aziz, Naimatullah, SA. 
Manzar, Yusuf Hussain, Noor-ud-din, 
Gholam Mohammad, and Syed Ali Khan, 
against the Reference. 

JUDGMENT. 

Miller, C, J.—I have had an oppor- 
tunity of perusing the judgment about to 
be delivered by my learned brother and I 
agree with the conclusions at which he has 
arrived. 

Mullick, d.—This case arises out of 
the trialof Maulavi Saiyid Zahir Haider 
Bilgrami and Saiyid Alimuddin alias Ansar 
Husain alias Allan and has been referred 
unders. 807 of the Cr. P. CO, to the High 
Court by, the Sessions Judge of Patna. 

Maulavi Saiyid Zahir Haider Bilgrami is 
ət years of ageand has been 12 years in 
the ‘service of Government asa memberof 
the Provincial Civil Service. In or about 
1922 he was transferred in the course of his 
official duties to the District of Darbhanga 
of which Mr, King was then the District 
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Magistrate and Collector. Mr. King deposes 
that he found Bilgrami to bea good and 
loyal officer and that he was mentioned for 
his revenue work in the Administration 
Report for the year 1923. In 1923 an ex- 
hibition was held at Liheriaserai which 
is the head-quarters of the District of 
Darbhanga and out of the funds collected 
for the samethere remained in July 1923 an 
unexpended balance -of Rs. 3,073 2-9 at the 
credit of the Exhibition Committee, On 
the 1th July, 1923,a meeting of the Exhi- 
bition Committee was held at L«iheriaserai 
undereths presidency of Mr. King and a 
proposal was made by the Maharaja Kumar 
of Darbnanga that this balance should be 
devoted to the construction of a rest-house 
near the Courts for the use of litigantsand 
others. Khan Sahib Saiyid Mahbub Hasan 
otherwise known as Pearey Sahib who was 
the local Sub-Registrar and a man of some 
position moved an amendment that a public 
park should ba laid out and a reading room 
constructed therein, and after some dis- 
cussion the amendment wascarried. There- 
after a Park Committee was formed and a 
President, two Vice-Presidents, a Treasurer 
and an Executive Committee of 21 were 
elected on the 3lst August. Bilgrami was 
elected Honorary Secretary and three other 
gentlemen,: namely, Babu Madhusudan 
Prasad Singh, Khan Sahib Saiyid Mahbub 
Hasan, Babu Kumar Kalyan Lal were ap- 
pointed Joint Secretaries. Itwas further 
decided that the Park should be called the 
“King Park” in honour of Mr. King who 
had successfully administered the Dar- 
bhanga District during his term of otce 
and was about to leave the District. Oa the 
27th S2:ptember, 1923,an account was opened 
with the Muzaffarpur branch of the Im- 
perial Bank of India by Bilgrami as Secre- 
tary.of the Park Committee and the whole 
balance at the credit of the Exhibition 
Committee, namely, Rs. 3,073-2-9 was trans- 
ferred to his ‘account. The cash book of 
the Park Committee which was written up 
at first by Bilgrami himself and subse- 
quently under his orders by his clerk Badri 
does notseem to have been opened till 
the Lith December, 1923, and shows on that 
date a credit of Rs, 3,202-15-k1. The col- 
lection of subscriptions was then rapidly 
pushed on and we find that by the 5t# 
April, 1924, the receipts had amounted to 
a sum of Rs. 12,680 5-11. Out of this sum 
a totalsum of Rs.” 260-2-5 had been ex- 
pended on establishment and on contina 
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gencies leaving'a balance of Rs. 12,430-3-6 
which was made up as follows: 
(1) Rs. 8,473-2-9 in the Bank, (2) Rs. 3,500 


“shown as deposited in the Bank but not in 


fact deposited, (3) Rs. 200 in the hands of 
the treasurer, (4) Rs. 232-0-5 in the hands 
of the Secretary, and (5) an uncashed che- 
gue for Rs. 25 on the Alliance Bank. 

It is admitted that on the 8th April, 1924, 
Bilgrami as Honorary Secretary drew a 
cheque in favour of Saiyid Alimuddin for 
a sum of Rs. 1,800 which was cashed by the 
accused Alimuddin on the 9th April at the 
Bank’s branch at Muzaffarpur. Thbis*sum 
was not entered in the cash book till July 
and it is alleged that it was never spent 


“for the purposes of .the Park Committee 


and that Bilgrami criminally misappro- 
priated it. 
The cash-book again shows that on the 


14th June Bilgrami drewa cheque in favour 


' of Alimuddin for a sum of Rs. 406. The 


Bank Pass Book shows -that this cheque 
was caghed on the same date by the payee 
‘Alimuddin whose allegation is that he paid 
this money as well as the Rs. 1,800 not to 
Bilgrami but to Pearey Sahib. 

In respect of these two sums Bilgrami 
bas been charged with offences under s. 406, 
Indian Penal Code, (criminal breach of 
trust), s. 465, {ndian Penal Code, (forgery of 
the cash book) and s. 477A; Indian Penal 
Code, (falsification of accounts.) 

Alimuddin alias Ansat Husain alias 
Allan has been charged with abetting Bil- 
grami in respect of the offence under s. 406, 
Indian Penal Code. ; 

There is also another sum of Rs. 10in res- 
pect of which charges under ss. 406, 463 and 
477A, Indian Penal Code, have been prefer- 
red against Bilgrami. That sum is alleged 
to have been drawn by Bilgrami out of 
the Park funds on the 30th July, 1924. The 


- allegation is that on. that date a man named 


Jalil was collecting subscriptions for an 


Imambara at Darbhanga and that Bilgrami 


ordered’his clerk Badri to pay to JalilRs 10 
That 
money was never refunded by Bilgrami and 
he is charged with having committed 


e crimjnal breach of-trust under s. 406 in 


respect of it, A receipt was given by Jalil 
to Badri for this- sum and it i alleged 
that subsequently under Bilgrami’s orders 
Badri on the 4th August, 1924, inserted 


~~ words in the receipt wdicating that the 


payment had been made on behalfof Khan 
Sahib Mahbub Hasan, It is alleged that 
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an entry in the cash book was made on 
the 4th August under Bilgrami’s orders by 
Badri showing that a payment of Rs. 50 
plus Rs. 10 haœ been made on the 30th 
July to Khan Sahib Mahbub Hasan ‘to 
meet the expenses for registering convey- 
ances relating to the purchase of lands for 
the Park and that so far as the entry relates 
to the sum of Rs, 10 it is falseand that.the 
money was never received by the Khan 
Sahib. Bilgrami, therefore, has been charged 
with an offence under ss. 465 and 4774 in 
respect of this entry in the cash book of the 
4th August, 1924. i 

It will be convenient here to give a 
short account of the ‘events which accord- 
ing to the prosecution led to the discovery 
of the frauds and to the arrest of Bilgrami 
and Aliniuddin and also of the proceedings 
which took place thereafter both at Laheria- 
serai andat Patna and which finally ended 
in the reference which is now before us. 

On the 16th February, 1924, Bilgrami 
wrote in his personal capacity to a gentle- 
man named Rai Bahadur Srinath Misra, 
the manager and cousin of the Dowager 
Maharani of Darbhanga suggesting to him 
that a tank should be dug in the Park and 
that he should bear the costsofit. On the 
7th March Misra replied inquiring how 
much the tank would cost. On the 8th 
March the Park Committee finally selected 
the site of the Park and appointed Pearey 
Sahib to find out how much an area of 16 
bighas would cost. On the 12th March Bil- 
grami sent Misraa plan for a ‘rectangular 
tank costing Rs. 3,600 and measuring 200 
feet in length and 100 feet in breadth and 
suggested that he should approach the 
Maharani Saheba to subscribe the whole 
cost. On the 2nd April Misra informed 
Bilgrami that the Maharani was willing to 
provide a tank butthatshe would prefer . 
oneof larger sizeand would-bear the cost 
of the same. On the 10th April Bilgrami 
wrote to Misra inquiring what kind of a 
tank the Maharani would prefer and cn the 
same day he sent Misra a plan and estimate 
fora larger tank oval in shape with a 
maximum length and breadth of 270 feet 
and z07 feet and costing Rs. 5,640. On the 
13th April the Committee authorized Pearey 
Sahib to acquire lands by private sale in 
the name of the President and authorized 
the Secretary to draw chequesin payment 
of the price after the vendors had delivered 
the sale-deeds to him. On the 14th April 
Misra wrote to Bilgrami informing him 
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that the area of the water:bed of the tank 
shouid beone bigha. On the 15th April 
the. first sale-deed rélating to the tank site 
was executed. On the 16th April Misra 
wrote to Bilgrami objecting to an_oval 
ank, pointing out various defects, pro- 
posing that the tank should be 225 feet x 
170 feet and requesting to be furnished 
with another plan and estimate, On the 
znd May Bilgrami wrote to Misra inquiring 
when he was cdming to Laheriaserai. On 
the 8th May, 1924, Srinath Misra had an 
interview with Bilgrami in his Court at 
Laheriaserai and discussed the plans and 
estimates and it was agreed that tenders 
should be called for by advertisement. On 
the 6th June Babu Ram Mitra under the 
name of Mitra & Co., submitted a tender 
for Rs. 6,456 fora tank 300 feet in length 
and 150 feet in width provided he got an 
advance of Rs. 2,856 within a week. Onthe 
9th June Babu Ram Mitra (described in the 
trial as Ram Babu) executed an agreement 
in accordance with this tender agreeing to 
begin the work on the Yth June and to 
finish if on the 20th July but the cost of 
the undertaking and the amount of. the 
advance were raised by Rs. 100, 12. e., to 
Rs. 6,956 and 2,956 respectively, and in 
part payment of the advance Bilgrami on 
the 10th June gave Ram Babu a cheque for 
Rs. 1,250. 


On thesame day Bilgrami gave Ram Babu 
‘areceipt for Rs. 250 on account of the 
trees on the tank site which Ram Babu 
had agreed to buy at that price, On the 
back ot the receipt is an endorsement in 
Bilgrami's own hand as follows: agreement 
account Rs. 6,956. Buton the back of the 
counterfoil of this receipt there is an en- 
dorsement also in Bilgrami's hand as follows: 
“Not paid in cash to be adjusted in his ac- 
counts of advance.” | 


With regard to the sum of Rs. 6,956, it 
is to be explained that the tender was for 
Rs. 6,856, and the price of the trees as 
originally agreed upon was Rs. 150. At 
the time of the signing of the contract 
Bilgrami induced Ram Babu to raise the 
price of the trees to Rs. 250 so that it 
might help him in his negotiations for 
the trees on the Park sitelying outside the 
tank area and in return for this concession 
Bilgrami on his part agreed to raise the 
@ontract price fram Ks. 6,836 to 6,956. Nex 
on the 14th. Jure Bilgrami drew a cheque 
in favoureof Alimuddin for Rs, 406 and Ram 
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Babu commenced the work of the excavation 
of the tank oh the same day. 

On the6th July Misra wrote to Bilgrami 
inquiring what was the exact length and 
breadth of the tankand sending acheque 


' for Rs. 3,000 and on the 12th July he 


followed this up with a request that the 
dimensions of the tank should be again 
changed. The alteration was slight, namely, 
a reduction of the length to 222 feet and 
an increase of the breadth to 172 feet and 
on the ist July Bilgrami replied intimat- 
ing that the contractor had been ordered to 
change the dimensions accordingly. 

About this date owing to the onset 
of the rains the work of excavation was 
completely stopped and it was not resumed 
till the middle of October. 

Meanwhile in September Bilgrami had 
given Ram Babu an oral contract for 
Rs. 3,000 for a compound wall for the 
Park and about the 20th October there was 
a discussion between Pearey Sahib and 
Ram Babu about the terms on which Ram 
Babu was willing to accept a further con- 
tract for fencing and levelling the Park 
sité and in the course of that discussion 
Ram Babu informed Pearey Sahib that he 
had not been paid the balance of Rs. 1,706 
due to him out of the stipulated advance. 
Shortly afterwards Pearey Sahib mentioned 
the matter to Bilgrami but without success. 
He then examined the cash book and his 
suspicions were aroused by certain inter- 
polations and at the end of October he 
informed Mr. King that there were irregu- 


- larities in the accounts. 


On the 2nd November Mr. King wrote 
to Bilgrami and asked him to send him 
the cash book and registers. On the 5th 
November Mr. King had an interview with 
him. He pointed out that there was reason 
to suspect that irregularities had been 
committed and if the charges were proved 
he would have to report him tothe Com- 
missioner of the Division. Bilgrami ex- 
hibited great distress and threatened 
suicide. On the 7th November” Mr. King 
had another interview with Bilgramiat which 
Ram Babu and Pearey Sahib were present, 
At that interview Ram Babi informed 
Mr, King that out of the advance promised 
in the matter of the contract of the 9th 
June he had received only one instalment, 
uamely, by the cheque*for Rs. 1,250 dated 
the 10th June. Bilgrami than replied that 
at Ram Babu's request he had issued one 
cheque in favour of Alimuddin for Rs. 1,300 
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and ancther for Rs. 406. WI] lei \aeked who 
Alintruddin was Bilgrami said ìe did not 
know but that he was represent \ d to him 
by Ram Babu to be Ram Babu’s creditor, 


‘Mr. King thereupon fixed the loth Novem- 


ber for further inquiry: and directed 
Bilgrami to produce Alimuddin. Bilgrami’s 


next step was to ask Pearey Sahib on the 


10th November to get a loan for him of 


“Rs. 1,000. On the 12th November finding 


that Pearey Sahib had been unsuccessful, 


- Bilgrami sought the assistance of Maulavi 


Abdul Jalil, a Pleader at Darbhanga who 
was then Vice-Chairman of the Alunicipali- 
ty. Jalil was more successful than Pearey 
Sahib and obtained the money from a 
money-lender at Darbhanga named Bisu 
Sahu, the son of Musa Sahu. It is alleged 
that one Buleki Lal Mahta, who was a 
member of the Park -Committee assisted 


him in getting the money from Musa Sahu 


and that Jalil delivered the money to 
Bilgrami at his house on the 13th Novernber 
and that on the same day Bilgrami executed 
in favour of Musa Sahu a hand-note for 
this amount. Bilgrami on the same day 
remitted to the Imperial Bank a sum of 
Ra. 250 on account of the price of the 
trees for which he had given Ram Babua 
receipt on the 9th June but which amount 


had not yet been credited to the Committee.. 


On the evening of the same day Bilgrami 
had an interview with Ram Babu in a 
mango tope near his office and asked him 
to execute a hand-note for Rs. 1,800 in 
favour of Alimuddin and to date it the 
8th April, 1924, so that it might. appear 
that Alimuddin was a creditor of Ram 
Babu's and that payment had heen made 
to Alimuddin by Bilgrami on Ram’ Babu’s 
behalf. Ram Babu promised to think the 
matter over. On the lilih Bilgrami sent 
for Ram Babu and had an interview with 
himin his cfice and Ram Babu agreed to 
accept asum of Rs. 1,00Q and to give a hand- 
note as suggested the previous day. It 
was arranged further that the money should 
þe delivered to Pearey Sahib and thai Ram 
Babu should takeit from him. That night 
Ram Babu went*to Pearey. Sahib’s house; 
Alimuddin asrived later with Rs 1,000 and 
after some talk left the money with Pearey 
Sahib. After Alimuddin’s departure Ram 
Babu took the money and carried it away 
to his own homse. èe | 

On the 15th, as directed by Mr. King on 
the 7th November, Pearey Sahib and Ram 


, Babu and Alimuddin appeared at Mr, 
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King’s house at Laheriaserai at 9 a. M. 
Bilgrami did not attend but sent a slip 
saying that Ne woulde come if required. 
When questioned by Mr. King Alimuddin: 
informed him that He had received a total ` 
sum of Rs. 1,706 from Bilgrami by-two 
cheques in payment of adebt which Ram ° 
Babu owed to him. Pearey Sahib there- ' 


upon denounced Alimuddin as an imposter 


and informed Mr. King that his real name 
was Ansar Husain and that he was not a 


tobacco merchant as be claimed to be but: 


that he had been a temporary clerk in Pearey 
Sahib’s Sub-registry office at Laheriaserai. 
Ram Babu also at the same time denied 
Alimuddin’s allegations and Mr. King at 
10 a. m. ordered the arrest of both Bilgrami 


and Alimuddin. Alimuddin was thereupon . 


arrested by Inspector Bindesri Prasad who by 


previous arrangement made with Mr. King. 


on the 14th, was waiting in Mr. King’s 
house. The Inspector and a Subedir then 
proceeded to Bilgrami’s house which is 
about a quarter of a mile from Mr. King’s 
bungalow. On arriving at the house they 
heard that Bilgrami had gone to office and 
they waited outside the compound for a 


_few minutes while a constable went to as- 


certain whether he was in the oifice or not. 
Not finding him in office the constable 
returned and then as the Inspector® was 
proceeding to enter the house there was a 
ery from the inmates of the house that 
Bilgrami had banged himself. 
of his room wasthen formed open and the 
Inspector found Bilgrami hanging from the 
roof by a pankah rope. He-was unconscious 
and was then taken to the Laheriaserai 
Dispensary andit took about 16 hours to 
revive him. ` 

Later in the day three lelters written by 
Bilgrami on the same day before he at- 
tempted suicide were discovered on his 
table. Mr. King ordered these letters to be 
made over tothe Policeand at the same 
time directed Babu Sukhedeo Narain, a 
Deputy Magistrate at Laheriaserai, to hold 
an inquiry, which was not in any sense 
judicial but rather in the nature of an 
execntive inquiry for the purpose of assist- 
ing the Police. 
Ram Babu who had not hitherto mentioned 
anything about the sum of Rs. 1,000 taken 
by hiu from Alimuddin on the night: of 
the 14th took the money to Mr. King and 
under his orders delivered it 
Sukhdeo Narain. Thereafter Babu Sukhdeo 


Narain examined a number of witnessea’ 


The door ` 


On the 17th November’ 


to Babus 
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and it appears that at his inquiry he allow- 
ed Bilgrami to: be represented by Pleaders 
among whom was Méulavi Jalil, the gentle- 


-man vho had assisted him in getting the - 


- loan of the 13th Novem pet from Bisu Sahu. 
e 19th January, 1925, Mr. King in accord- 
ance with an order made by the Government 
of Biharand Orissa under the provisions 
ofs. 197 of the Cr. P. ©. lodged a formal 
complaint charging Bilgrami with criminal 
breach of trusfas a publie servant. 

Bilgrami and Alimuddin were thereupon 
placed upon their trial but before any 
witnesses could be examined at Laheriaserai, 
the case was, upon the application of 
Bilgrami, transferred to the file of Mr. Owen, 
the District Magistrate of Patna, who in due 
course committed the case for .trial to the 
Court of Session at Patna. 

In Mr. Owen's Court Bilgrami did not 
offer any explanation of the evidence against 
him, nor had he appeared in person before 
Babu Sukhdeo Narain. In the Sessions 
Court he submitted along written state- 
ment which was accepted though strictly 
speaking there is no provision in law for 
such a procedure. 


Alimuddin had made a statement on the’ 


37th November before Babu Sukhdeo 
Nardin. There he modified the statement 
which he had made on the ldth November 
before Mr. King and he said that he had 
cashed the cheques for Rs. 1,800 and Rs. 406 
and paid the money to Pearey Sahib. 


It was contended before the Sessions . 


Judge on behalf of Bilgrami that Ram 
Babu and, Pearey Sahib had conspired to 
ruin Bilgrami, that Ram Babu had falsely 
denied payment of the sum of Rs. 1,706 
and that Alimuddin was in fact represented 
to Bilgramiby Ram Babu as being Ram 
Babu's creditor. 

Alimuddin’s defence in the Sessions Court 
was that he had at Pearey Sahib’s request 
made overthe money to Pearey Sahib and 
that he had falsely stated before Mr. King 
on the lath November that he was Ram 
Babu’s creditor. He denied that he had 
taken the money for himself. 

The jurors were divided, four being of 
opinion that the accused were not guilty of 
any of the charges and one heing of opinion 
that both were guilty of all the charges. 

The learned Sessions Judge is of opinion 
that the verdict of the majority is perverse 
and he has referred the case to us under 
s, 307 ef the Cr. P. CG. 
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Now, the most important question in 
the case is when was the excavation of the 
tank begun. 

Bilgrami in his written statement asserts 
that the work was begun in April, 1924, and 
that he gave Ram Babu a contract and 
advanced him Rs. 1,300 for the work on the 
Sth April. He allegesthat Ram Babu gave 
him an unstamped agreement which has 
been lost. No receipt was taken for the 
money, but he asserts that the work of ex- 
cavation began, in anticipation of the exe- 
cution of the sale-deeds for the site of 
the tank. Ram Babu, on the other hand, 
absolutely, denies that any work was com- 
menced before the 14th or 1éth June, and 
it has to be determined which of the two 
parties is speaking the truth. 

On behalf of Bilgrami it is urged hefore 
us that Ram Babu isa thoroughly untrust- 
worthy person. He had been Head Clerk 
and Accountantin the Municipal Office at 
Darbhanga for many years. He admits 
that in Marchor April 1924 there was an 
audit of the Municipal accounts and cer- 
tain irregularities were discovered in June 
that he was calledupon for an explanation 
in September aud that he subsequently 
resigned his appointment. Although he 
had no income other than his pay of Rs. 75 
per mensem he had been doing contract 
work both for Government and the District 
Board for some time and emily in the year 
Mr. King had found fault with certain 
furniture which he had supplied on con- 
tract fora District Board Dispensary and 
on the 16th April Mr. King had recorded 
an order that he was to be given no more 
contracts under the District Board. Ap- 
parently he had no ready money when he 
took up the contract for the excavation of 
the tank and he was obliged io borrow in 
July, 1924, a sum of Rs. 1,400 from one Ram 
Pratap by executing a mort ga ge- deed in 
respect of some properties, whieh on the 
23rd October} 1924, he mortgaged again for 
Rs. 5,000° to one Mahta Sahay. Before this 
in September and October 1921 he had 
taken materials worth Rs. 3,6C0 ir om Butler 
and Company and worth “hs. > 2,300 from a 
man named Galur. Also in 1923 he had 
borrowed Rs. 400 from one Raghunath 
Gami. He admits that in the mortgage- 


. deed executed in favour of Mahta Sahay he 


made a declaration that the nfortgaged pro 
perty was not encumbered though in et 
it was covered by the earlier morteace of 


Ram Pratap. But to this his explanation, 


92 


is that he was challenging the validity of 
Ram Pratap’s mortgage and had refused to 
admit execution of it and that, therefore, 
he was justified in telling Mahta Sahay 
that there was: no previous encumbrance. 
He also admits that in respect of the ma- 
terials supplied by Butler and Company 
and Gafur, Pearey Sahib stood surety for 
him and gave an undertaking that the cre- 
ditors in question would be paid out of the 
bills submitted by Ram Babu for contract 
work done in respect of the Park site. 
Now although Ram Babu'’s wérk as a 
contractor had been found . unsatisfactory 
by Mr. King and although irregularities 
were discovered by the auditor in the Mu- 
nicipal accounts, no specific acts of dis- 
honesty have been brought home to Ram 
Babu, and the question is whether there 
was sufficient reason for believing as was 
suggested at the trial, that he had con- 
sented te be Pearey Sahib’s tool in getting 
up a false case against Bilgrami. Prima 
facie it does not appear likely that Ram 
Babu would have consented to engage ina 
conspiracy of this kind. Hs was fifty-five 
years old and had been many years in 
service and he wasa shrewd man of busi- 
ness. It was to his interest to keep on good 


. terms with the authorities and there was 


every reason for his not: joining in a plot 
to ruin Bilgrami. It is said that Pearey 
Sahib was jealous of Mr. Bilgrami’s in- 
fluence over Mr. King and was determin- 
ed to destroy his power and that he used 
Ram Babu as a tool. Now Bilgrami was 


posted to Darbhanga in 1922 and in 
“the ordinary course of events he was not 


likely to remaifi much longer at Darbhanga. 
It has not been shown that he had any 
special influence*over Mr. King and it seems 
strange that in the circumstances Pearey 
Sahib should have gone to the length of 
trumping up an absolutely false and wicked 
charge against bilgrami merely for the 
purpose of secruing his removal from Dar- 
bhanga. He wasa Muhammadan and Ram 
Babu wasa Hindu anda Bengali. There 
could have been nothing in common be- 


' tween him and Ram Babu and, as I have 


already said, Ram Babu was not by any 
means aman of such a weak character as 
to be easily led by Pearey Sahib. It is sug- 
gested that Pearey Sahib and Ram Babu 
were jointly, interegted in the contracts for 
the Park, but this has not been established. 
It is true that Pearey Sahib gave an under- 
taking to Butler and Company and Gafur 
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that he would be responsible for the pay- 
ment of the price of the materials supplied, 
out of the money paid to Ram Babu on 
account of Ram Babu’s bids for Park work, 
but his conduct in tlis matter has been. 
satisfactorily explained. He was one of the 
leading promoters of the scheme and it was 
he who had induced the Committee to veto 
the Maharaj] Kumar’s proposal for a rest 
house and to accept the scheme fora Park 
and a Club-house. He was-ealso one of the 
Joint Secretaries and when Ram Babu had 
no money to carry onthe work it was na- 
tural that he should have assisted him in 
getting credit. It is in evidence that he 
gave a similar undertaking to Mahta Sahay 
but from Ex. ©, a letter dated the lst No- 
vember, 1924, it is clear that Pearey Sahib’s 
object was not to put money either into 


his own pocket or Ram Babu’s but to get 


the contract work finished. On this last 
mentioned occasion Ram Babu had asked 
Pearey Sahib for an advance of Res. 1,000 
out of asum of Rs. 3,000 due-up to that 
time for work done. Though Bilgram) was 
willing Pearey Sahib objected to payments 
being made direct to Ram Babu so. long 
as the creditors to whom Pearey Sahib had 
pledged himself on Ram Babu's behalf 
remained unsatisfied and asa result Ram .. 
Babu obtained only a sum of Rs. 200. If 
Ram Babu and Pearey Sahib were joint 
contractors, Pearey Sahib’s canduct becomes 
unintelligible. Further the allegation of 
partnership is also inconsistent with the 
employment of Alimuddin to draw the two 
sums of Rs..1,300 and Rs. 406 on the 8th 
April and 14th June respectively. If Ram 
Babu and Pearey Sahib were partners, there 
was no necessity for employing 4 third 
person to receive payment; the cheque 
could have been drawn in Ram Babu’s name 
like the cheque of Rs. 1,250 and they could 
have been cashed by him direct. In this 
connection there are two payments made 
by Pearey Sahib to Ram Babu after Bil- 
grami’s arrest which call for notice. On 
the 20th November, 1924, Pearev Sahib paid 
Ram Babu asumof Rs. 501, Ram Babu’s 
explanation is that this was Pearey Sahib’s 
donation to the Park scheme and that in- 
stead of paying it to the Committee he 
paid it direct to Ram Babu in order that 
he might carry on the work. The other 
payment wasa sum of Rs. 2,000. Pearey 
Sahib’s explanation is that after Bilgrami’s 
attempt at suicide much feeling was arous- 
ed against him (Pearey Sahib) andi that 
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he was suspended by the Park Committee 
from, the offise of Joint Secretary; but he 
declined to accept the dismissal, carried 
on the work and was eventually reinstated. 
Ram Babn states that in order that the 
work of making the Park might not col- 
lapse Pearey Sahib got him a loan of Rs.2,000 
from his brother and father which has since 
been paid back. 


In support of the suggestion that Pearey 
Sahib was Ram Babu’s partner, itis fur- 
ther alleged that on the 22nd October 
Pearey Sahib without consulting Bilgrami 
at all gave Ram Babu a contract worth 
Rs. 1,250 for levelling and fencing. This 
contract was not signed either by Bilgrami 
or Pearev Sahib but there is an agreement 
bearing Ram Babu’s signature of proof of 
it. Ram Babu admits that the agreement 
was typedin Pearey Sahib’s office and it is 
suggested that this supports the theory of 
the partnership between him and Ram 
Babu. Also on the 5th December Pearey 
Sahib gave a contract to Ram Babu for 
Rs. 11,500 for building the Club-house. In 
my opinion, there are two explanations for 
Ram Babu’s contract of 22nd October being 
typed in Pearey Sahib’s house, In the 
first place, Pearey Sahibhad known Ram 
Bibu for ten years and it was natural that 
he should wish to assist him; and in the 
second place, it would seem that by October 
Pearey Sahib had begun to suspect Bil- 
| grami and had determined to push on the 
work without reference tohim. The last 
contract given by Bilgrami to Ram Babu 
was the September contract of Rs. 3,000 
for the compound wall but after that date 
Ram Babu preferred to do business with 
Pearey Sahib. He says that Pearey Sahib 
‘told him that he would get Bilgrami’s sanc- 
tion to the contract of the 22nd October 
and apparently he was content toleave the 
matter- there. Pearey Sahib says he sent 
the contract to Bilgrami but Bilgrami de- 
nies this. 


Finally, it is submitted that there is an 
aimission in Ram Babu’s evidence that 
Pearey Sahib had financed him even before 
Mahta Sahay’s mortgage. This admission 
` refers to the undertaking given by Pearey 
Sahib to Gafur and Butler and Company. 
There is no .evidence of any earlier finan- 
cial assistance. 

I think, therefore, that the suggestion 
that Ram Babu was Pearey Sahib’s partner 
is wHolly groundless, 
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It is necessary next to consider the di- 


rect evidence bearing on the excavation of. 


the tank. 

Althongh it anpears that Bilgrami called 
for tenders for the excavation of the tank 
by advertisements published in the news- 
paper Ivrpress on the 2ist and 22nd May, 
Ram Babu’s evidence is that he did not 
see the advertisement but that on the 5th 
June Bilgrami sentfor him and that he 
then inspected the plan of the tank in Bil- 
grami’s office. After an interview with 
him, heon the 6th June submitted a tender 
for Rs. 6,856. On the 9th June a contract 


was signed for Rs 6,956 and that he cam- 


menced the excavation of the tank on the 
14th or 15th June. He first visited the 
tank site on the 5th or Gth June. The cut- 
ting of the trees began on the llth June 
on the tank site. for the water-be l of which 
an area of I bigha had by then been 
allotted. By theend ofthe June the tank had 
assumed a rectangular shape. In July the 
dimensions were changed from 225 hy 170 
feet into 222 by 172 and work was sfopped 
in the third week of that month and was 
not re-begun till October. Rs. 700 had been 
spent up to the third week of July; Rs. 500 
were spent in October, Rs. 200 to Rs. 400 
in November and the same in December 
altogether a total sum of Rs, 2,000. The 
tank was completed in January. Ram 
Babu asserts that out of the contract sum of 
Rs. 6,956 he has received from the Park 
Committee a sum of Rs. 1,250 only. 

An important witness who corroborates 
Ram Babu with regard to the excavation 
of the tank is Raghunantlan. This gentle- 
man has sold an area of about 5 bighas to 
the Park Committee within which is the 
site of the tank. He asserts that he did 
not deliver up possession till the purchase- 
money had been paid on the 24th April 
1924 and no excavation was done before 
that date, , i < 

Pearey Sahib and Abdul Jalil, the Vice- 
Chairman of the Municipality, also support 
the case that no excavation “was done till 
June. ee 

On the other hand, the defence rely ‘upon 
a statement made by Mr. King to the effeet 
that he first visited the site of the Park 
in the middle of 1923 and that when he 
next visited it shgrtly before the rains 
broke in 1924, the tank had becn partially 
excavated andthe levelling work had be- 
gun, He thinks this visit wes probably in 
the middle of June, and that most of the 


“ed by Abdul Jalil but, 
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trees had by. then been cut down and the 


‘land Jevelled. It is urged that if by the 


middle of June the tank had assumed a 
rectangular shape, the excavation may have 
begun in April asis asserted by Bilgrami. 


Now, Mr. King’s evidence with regard to. 
the selection of the site merely means that ` 


the approximate location of the Park had 
been fixed by the middle of 1923. It does 
not mean thatthe area had been demar- 
cated by then and possession taken. His 
statement that he saw a rectangular ‘tank 
in the middle of June is not conclusive 
and does not serveto discredit Ram Babu. 

Then there is also the evidence of Bulaki 
Lal Mahta, a member of the Park Com- 
mittee, who thinks that in the hot weather 
of 1924 when the Courts were held in the 
morning he saw the tank and that it was 


then rectangular and that abouta depth | 


of one kodalt blade had been cut in places. 
Now this gentleman was not examined be- 
fore Babu Sukhdeo Narain. He was sum- 
moned asa witness for the prosecution for 
the first time in Mr. Owen’s Court to prove 
the loan of the 13th November but he 
denied all knowledge of the transaction. 
In the Sessions Court he was tendered for 
cross-examination and then for the first 
time he said thatthe tank was begun in 


- the beginning of the hot weather of 1924. 


In my opinion his evidence is yague and 
untrustworthy. He has certainly perjured 
himself with regard to the transaction of 
the 13th November in which he took a pro- 
minent part, for it was he who helped 
Abdul Jalil to get the loan from Bisu Sahu. 
He now denies that he was at all approach- 
in my opinion, the 
evidence of Abdul Jalilon this point is 
fully corroborated and must be accepted. 
Therefore, Bulaki Lal Mahta is a witness on 
whose testimony on other matters no reli- 
ance can be placed. 

There remains the evidence of Bilgrami's 
clerk Badri This man states that an amin 
was eniployed by the Committee to survey 
the land in January, 1924, and that the Com- 
mittee had ‘possession then. He merely 
infers that ppssession must have been 
jaken because the amin surveyed the site 
and it does not appear that hespeaks from 
personal observation. On the other hand, 
Raghunandan states that he did not part 
with his land till he was paid, and 
none of the executants of the | other 14 
kobalas which date from the 15th April 
down, to the end August have been called 
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to prove that possession was delivered in 
advance. The conveyances were all execut- 
ed in, April and May with the exception 
of three which were executed on the 2nd 
Augustin regard to which there is eyidence 
that the proprietor, Musammat Sadiqun- 
Nissa, agreed to the lands being occupied 
before the documents were executed. 

This is all the oral evidence with regard 
to the excavation of the tank and it proves 
to my satisfaction that the work did not 
begin in April. 

But the defence are entitled to say that 
the Jury were competent to take their own 
view of the matter and that a reference - 
a s. 307 of the Cr. P.O. does not 
lie. 

The reply is that here there is also docu- 
mentary evidence which isso strong and 
coercive that it would. not bs right for © 
any reasonable man after considering that 
evidence to hold that Ram Babu 8 testimony 
is false, 

The affirmative case ae Bilgrami 
makes is that he advanced Rs. 1,300 to Ram 
Babu on the 8th April on an unstamped 


agreement signed by Ram Babu which 


has been lost, thaton the 8th May when 
the work had already been partially done 
he had a visit from Srinath Misra veho 
wanted alarger tank of rectangular shape 
and who insisted on tenders being called 
for, that thereupon He published an ad- 
vertisement in the Express about 2156 
and 22nd May, that on the 6th June he 
took a signed contract from Ram Babu 
only as a matter of form in 
order to satisfy Srinath Misra and that in 
fact an arrangement had: been made with 
Ram Babu as far back as May, 1924, for 
the work to be done for Rs. 6,956 out of, 
which a sum of Rs. 2,956 was to be paid in 
advance. l 

The entries in Bilgramis cash. book 
utterly’ falsify this defence. 

On the 30th January, 1924, there are en- 
tries showing payment of Rs. 13 on account 
of coolies for an amin, On the 12th Feb- 
ruary there is an entry showing the pay- 
ment ofa District Board draftsman; on the | 
9th April there is another payment to a 
District Board draftsman; on the 15th May ` 
there isa payment of Rs. 4400n account 
of labourers for levelling the ground. These 
payments indicate that up to the loth May 
only surveying and. preparation of plans 
and estimates had been done. “If a contract 
was given- to Ram Babu on the 8th “April 


t 
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the expenditure incurred on the 15th May 
could not have ‘been, incurred ‘on the tank 
by the Committee, i 


Moreover, the first payment forthe pur- 
echase of land for the tank is dated the 
22nd April and it is difficult to believe 
that any possession could have been taken 
by the Park Committee before the survey 
was complete. The Proceeding Book of 
the Park Comfnittee shows that the Park 
site was not finally selected till the Sth 
March, 1924, and it was not till the 13th 
April that the Committee authorized Pearey 
Sahib to acquire Jandsand the Secretary 
Bilgrami to make payments “hy cheque 
after delivery of sale-deeds.” Meanwhile 
on the 16th February Bilgrami had put 
himself in communication with Srinath 
Misra and on the 12th March he sent him 
a plan of .a tank costing Rs. 3,600. On 
the 26th March Bilgrami wrote to Misra 
saying that the land was being acquired 
which probably meant that it was about 
to be acquired and on the 2nd April Misra 
sent Bilgramia cheque for Rs. 3,600 and 
asked for a plan of'a larger tank. Is it 
conceivable in these circumstances that, 
while the negotiations were still in pro- 
gresg regarding the size of the tank and 
before he had heen even authorized to draw 
any cheques, [ilgrami could have on the 
8th April made a contract with Ram Babu 


and actually advanced him so large a sum 
as Rs. 1,500? 


_ Bilgrami'’s case is that Ram Babu at first 

made the tank oval and thatin consequence 
of Srinath’'s subsequent objection regarding 
the size and the shape a new contract for 
“Rs. 6,456 became necessary. If socit is 
strange that there is no mention whatever 


of the factof Ram Babus having begun - 


the work in April in any of the letters 
written by Bilgrami to Srinath Misra or to 
Pearey Sahib; and that the payment of 
Rs. 1,300 is completely suppressed in the 
eash book till Julv. We know that as early 
as the 16th April Srinath Misra had ob- 
jected toan oval tank. If Ram Babu was 
then already doing the work, it is not 
clear why so little progress had been made 
by the 12th July when Misra wrote to 
Bilgrami and suggested that as not more 
than one fcot could have heen dug, the 
, dimensions might be changed to 222 feet hy 
172 feet. Bilgrami did not contradict the 
statementand fssued ordersto the cortracter 
to comply with the donor's requést, 
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Next the entries in the cash book of the 
-1Oth and the 14th June and the absence 


of any earlier entry seem to show beyond 
all doubt that Ram Babu’s version is cor- 
rect. 

On the 10th June the cash book shows 
that up to that date a sum of Rs. 15,110 5-11 
had been received by the Committee. 
Against this sum the cost of acyniring 
land up to that date is shown as Rs. 7.7965 
and an entry of Rs. 1,230 is put down aa 
the first.payment for the excavation of 
the tank. The cheque counterfoil and the 
cash book describe the payeeas Mitia & 
Co, 

The next entry is dated the 14th June 
and shows that on that date a further sum 


of Rs. 406 was paid out to Mitra & Co., 


by cheque 7A 92073. The cheque is in 
favour of “S. Alimuddin or bearer’; the 
cash book shows the payee as Mitra & Co, 
and the counterfoil shows the word “5, 
Alimuddin ” below Mitra & Co. Dilgrami’s 
case is that he had completely forgotten 
about the cheque for Rs. 1,360 drawn in 
favonr of Alimuddin on the &th Apriland 


‘for this reason he showed in his accounts 


of the 10th June and 14th June the figures 
Rs.1,250 and 1,656 as the totalcost incurred 
up to date for the excavation of the tank. 
He explains that about the 6th July, 1921, he 
received a letter from the Imperial Benk 
informing him thas the amount at the 
credit of the Committee was Rs. 1,297-9 9; 
that this did not agree with his balance 
and he then remembered the Its. 1,300 and 
showed it for the first time under the head 
‘Excavation of tank” against the 10: 

June and made the necessary corrections in 
all entries down to the entry of the Sth July. 
Jt appears, however, that his first intention 
was toshow tbe item against the 2ad July 
and that he then changed his mind and 
chose the 10th Junge. Why this particular 
date was selected is not explained; nor is 
there any clear evidence how many cays 
after the 6th July the accounts were cor- 
rected. All that can be said is that as the 
Bank's letter is dated the 6th July the 
alterations could not have been made be- 
fore that date. But whatever the exact 
date may have been it is clear thatas far 
back as the l4th June Dilgrami's intention 
was to show the Its. d 900 aspaid to im 
Babu as part of the advance of Rs. 2,156 for 
which he helda receipt from Ram Babu. 
This explains why a cheque for‘ the par- 


ticular sum of Rs, 406 was drawn on the lith* 
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June in favour of Alimuddin and payment 
was shown of that amount under the head 
“Excavation:’ Taking. the Rs. 1,300 into 
account Rs. 406 was the exact balance left 
due to Ram Babu on account of the ad- 
vance. 

Tt is contended that Bilgrami may have 
been careless in his accounts but he was 
throughout honest. The figure 406, how- 
ever, betrays him. The counterfoil of the 
receipt for Rs. 250 on account of the trees 
has Bilgrami’s endorsement that the money 
is to be adjusted against the advance. The 
endorsement on the back of the receipt it- 
self (which Ram Babu handed over to Mr. 
King on the 9th November) shows that the 
document relates to the contract account 
for Rs. 6,956. The counterfoil and the re- 
ceipt are both dated the Yth June. Why 
then did Bilgrami notdeduct the amount 
outof the Rs. 406 on the 14th June? Why 
did he pay Ram Babu the sum of Rs. 406 
when Ram Babu owed the Park Committee 
the sum‘of Rs. 250 on account of the trees? 
There was no explanation. and finding 
himself in this difficulty Bilgramiremittéed 
the sum to the Bank on the 13th Novem- 
ber. Then again Bilgrami’s explanations 
with regard to the counterfoil of the cheque 
for Rs. 1,300 and the cash book entry in 
regard to this cheque are altogether unsatis- 
factory. He now states that on the 8th 
April he issued the cheque in favour of 
Alimuddin for Rs. 1,300 without filling up 
the counterfoil. Then on the 10th June 
when he paid Mitra & Co. the sum of 
Rs, 1,250 by cheque 7A 92072 he remem- 
bered about the Rs. 1,300 and made an 
entry on the counterfoil of cheque 61,520; 
put for some urfaccountable reason he put 
the date asthe 10th Junes on the counter- 
foil and the payee’s name as Mitra & Co.; 
having done so heagain hada lapse of 
memory and forgot to enter the cheque in 
his ‘cash book till the’ Bank asked him to 
verify the balance at his credit., It is im- 
possible to accept an explanation, of this 
kind from an officer whose ability had drawn 
the special commendation of his superior 
officers. His, letters show considerable power 
and knowledge of official practice and no 
reasonable man ought, in my opinion, to 
accept the explanation that it was through 
sheer inadvertence that he began on the 
8th April with an unauthorized act amount- 
ing to a breach of duty and that he con- 
tinued to aggravate his offence till July by 
< making incorrect entries in the daily cash 
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book. Moreover, the cheque of the 8th April 
was the very. first cheque issued by him ås 
Secretary and there can he no excuse for 
his forgetting to fill up the connterfoil 
or to debit it against the Excavation Ac- 
count. : 

Again, if the contract was given on the: 
Sth April, the trees must have been cleared 
before that date. What was the reason for 
the delay in giving Ram Babu a receipt till 
the 96h June, and how was it that the 
digging began before the price of the trees 
was definitely settled. 

Finally there, is a letter, Ex. 23, which, 
in my opinion, conclusively indicates that 
the work of excavation was not begun 
tili after the 9th June. This letter bears 
the date 8th May atthe top and Bilgmmi's 
statement is that he wrote and sent it on 
that date to Pearey Sahib. Pearey Sahib's | 
evidence is that it was receivéd and initi- 
alled by him onthe 8th June. Itruns as 
follows:— l 

“ Yours sincerely—greetings to you: 

“ How are you? I tried to come to you 
but from the morning of to-day till 1l 
o'clozk visitors came in number, In the 
afternoon [intended to go to Bara Sarkar. 

Yesterday the contractors had come and 
they pointed out the estimaté to be sincor- 
rect. They think that they cannot take the 
contract for less than Rs. 9,000 What of 
my presumption rather I was convinced 
that so much money would not be sanc- 
tioned by the Maharani I got the estimate 
re-tested. The first mistake is that formerly 
the shape of the tank was to be oval and 
now it has been decided to be rectangular, 
On account of its being a rectangular tank 
the land covered would be more than what 
would have been occupied by an oyal 
shaped tank. Secondly, the estimate pre- 
pared by Qizi Jawanpur is entirely wrong. 
The estimate which your contractors have 
given is less and not more than that of the 
District Board. I was non-plussed as to 
what was to be done. .I sent for Ram Babu 
and told him that he should take the con- 
tract joining himself with 5 or C other 
contractors andI alsosaid to him that as 
he used to be profited by thousands from 
the contract works of the Collectorate 
every month, soit would not matter much 
if he does not take any profits in the work 
of the Park which is being constructed 
after the name ofthe Collector. However, 
after a good deal of discussion he agreed 
for Rs. 6,856 but en the condition that 
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he should get -Rs. 2,856 in advance as the 
time was short. I have accepted the terms 
and to-morrow hee will exécute the agree- 
ment. He has agreed to-pay Rs. 150 as 
the ‘cost of the trees standing overthe plot 
a land on which the tank is to be exeavat- 
ed. 

There are tivo palm trees on the plot 
and 4 jack fruit trees and 13 small trees 
of lichis and 38 “kadam trees and 300 
bamboos stending and the rest are small 
mango grafts. In my opinion Rs. 150 is a 
very good price for one bigha as there are 
no big trees. 

I believe you will like this arrangement. 
Now what l apprehend is that old contrac- 
tors may not explain the pros and cons of 
the transaction and upset the entire arrange- 
mént. You should note that no one should 
get a clue of it. : God willing, I shall see 
you to-morrow positively. | 

(Sd.) Syed Zahir Haider Bilgramı. 

I have ordered the contractor to start the 
work from to-morrow.” 

It is difficult to see how this letter could 
have been written on the 8th May. It is 
far more consistent with Ram Babu’s 
tender of the 6th June. In particular the 
statement thatthe work is to be begun on 

“the next day is unintelligible if in fact 
thé work had begun onor about the 8th 
April. Againif the work had been begun 
on this last mentioned date why did it 
become necessary to settle the price of the 
trees tivo months later? Ram Babu was a 
petty contractor and it was important for 
him to know before he began the work 
what profit he was going to make on the 
transaction. Bilgrami’s statement of the 
matter is as follows. He was anxious to 
proceed with the excavation and as soon as 
Ae obtained a promise of Rs, 3,600 for a 
rectangular tank from Srinath Misra he 
engaged Ram Babu to do the work for that 
sum and gave him an advance of Rs. 1,310. 
He says that Mr. King subsequently decid- 
ed that the tank should be oval but no 
question was put to Mr. King on this point. 
The correspondence shows that the area 
according to the first estimate was 200 by 
100 feet. Bilgrami states that on the 15th 
April Srinath Misra wrote saying that the 
tank must be rectangular and longer and 
Bilgrami had afresh plan and estimate 
made. Contractors were then approached 


e andon the 7th May some of them stated` 


that the wark could not be done under 
Rs, 9,Q09, that he thereupon on the mo:ning 


EMPEROR V. ZAHIR HAIDER. 


27 
of the 8th May sent for Ram Babu and 


arranged that he should do the work for. 


Rs. 6,956, that he then wrote the letter 
Lis. 23, to Pearey Sahib, that after he had 
sent the letter Srinath Misra came to him 
and asa result of that interview he called 
for tenders fixing the 30th May as the last 
date. Bilgrami does not explain why he 
did not tell Srinath Misra thatthe work 
had been in progress for a month. T: 15 
urged on his behalf that Bilgrami was 
afraid to tell Srinath Misra that an oval 
tank had already been dug but Srinath 
Misra has not been asked whether he 
would have withdrawn his subscription on 
the ground that it would offend Hindu 
prejudices to convert an oval tank into a 
rectangular tank. Nor is there any eyi- 
dence that the tank had by then assumed 
an oval shape. It is also not explained 
how Bilgrami intended to dispose of Ram 
Babu's contract. According to his own 
case Ram Babu had entered into a binding 
agreement with him and had drawn an 
advancs of Rs. 13800. How could fresh 
tenders be called for without cancelling 
that contract? The correspondence shows 
that as soon as the contract with Ram 
Bahu was concluded on the 9th June he 
lost no time in. informing Srinath Misra 
of the fact that the contract was for a 
sum of Rs. 7,000 and that an advance of 
Rs. 3,000 had been made (See letters dated 
10th and 23rd June). I think Bilgrami's 
conduct indicates that no previous contract 
Ha = for Pa. i 
On behalf of Bilgrami itis urge: tj 

Ram Babu’s tender was in Bisan rere 
on the 6th June there was no reason why 
he should write the letter, Ey. 23, on the 
Sth J une, telling Pearey Sahib that on the 
previous day he had found himself in g 
difficulty. The reply to this is that thé letter 
refersnot to his position on the Tth June 
but to his difficplties before Ram Babu 
mace his tender of the 6th June. Ram 
Babu himself says thathe saw Bilgrami on 
the doth or 6th June and his *tender shows 
that before the 6th June it was known that 
the District Board contractors were askine 
for Its. 9,000. Bilgrami's st@tement in the 
letter, Ex., 23, that some contracto:s had 
come onthe previous dayis true but the 
letter is not inconsistent with the view 
that Ram Bibu wagnot seit for asa con- 
sequence of the discussions with the con- 
tractors on that day but that he was sent 
for on the dthor 6th June, I also seemg 


the contractor. 
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strange thatif thearrangement with Ram 
Babu was completed on the 7th May 
Bilgrami should have suppressed that fact 
at his interview with Srinath Misra on the 
Sth May. 

Finally the evidence shows that the 8th 
June was a Sunday —this accords with the 
statement in the letter that Bilgrami was 
engaged in receiving visitors all the morn- 
ing. The8th May, on the other hand, was 
a working day and Bilgrami could not have 
had time to grant interviews. < 

I think, therefore, that itis conclusively 
established that the letter was written on the 
Sth June and that it would be unreason- 
able forany Jury to hold that an agree- 
ment wasmade with Ram Babu on or about 
the 8th April. l 

It follows that it cannot be believed that 
Bilgrami paid Alimuddin-on behalf of Ram 
Babu Rs. 1,300 on the 8th April and Rs, 406 
on the 14th June. 

Next Bilgrami’s conduct subsequent to 
the 10th June shows that it was his inten- 
tion on both dates to misappropriate these 
items.- l 

Having onthe l0th June succeeded in 
getting the receipt for Rs. 2,956 he was in 
a position to cover his retreat and on the 


14th June he embezzled a further sum of 


Rs. 406 and made a false entry in his cash 
book that this sum had been paid to Ram 
Babu. Indeedif it had not been for the 
Bank’s letter of the 6th July no one who 
examined only thecash book would have 
been able to tell that any sum of Rs. 1,300 
had been paid out at all. ; 
It does not ‘appear from Bilgrami’s 
conduct that after correcting the entry of 
the 10th June hé had any intention of 


paying Ram Babu the balance of the. 


advarce. On the. 23rd June he wrote to 
Srinath Misra falsely informing him that 
a sum of Rs. 3,000 had been advanced to 
On tHe 10th July he 
acknowledged Srinath Misra’s cheque in part 
payment of the cost of the tank ‘and his 
cash book falsely continued to show that 


down to the 30th October which is the | 


last date on which he signed the cash book 


„that the sum of Rs. 2,956 had been expend- 


ed on the .excavation of the tank. Whether 
it was his intention to misappropriate the 
money temporarily apd to pay Ram Babu 
at some future time, we cannot tell. He 
appears to have thought that he had not 
much to fear from Ram Babu for on the 
Jst July he writes to Ram Babu changing 
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the dimensions for the third time. , Ram 
Babu states that work was stopped .owtng 
to the onset of rains about this time, and 
he admits that work of the value of Rs.700 
or Rs. 800 only had been done by them. It 
is quite intelligible, therefore, that Bilgrami 
should have anticipated no difficulty in 
silencing Ram Babu till more work was 
done. - . 
It might be argued that Ram Babu had 
consented to Bilgrami’s retaining the balance 
due to him, but thereis noevidenceof this, 
Ram Babu was certainly anxious to get 
further contract work and he did in fact 
get a contract from Bilgrami in September 
for the compound wall. It was not to his 
interest to quarrel with Bilgrami and, 
therefore, it is easy to understand that.he 
was not very importunate in August and 
Saptember. In October, however, his needs 
became very pressing and we know that 
he had in that month to borrow money 
from Ram Pratap and from Mahta Sahay 
on mortgage and that he had to ask Pearey 
Sahib to stand surety for the payment of 
his debts to these mortgagees and also to 
Gafur and Butler & Co. Bilgrami states 
that till the 7th November he had no idea 
that Ram Babu was making any claim 


: against him for the balance of the Rs. 2,950. 


Ram Babu denies this and I think in the 
circumstances if is impossible to accept 
Bilgrami’s assertion and to hold that Ram 
Babu without any reason whatever sudden- 
ly turned ‘on his benefactor and put for- 
ward a wickedly malicious charge. On the 
other hand, the evidence shows that Ram 
Babu was short of money and that he was 
pressing Bilgrami in Ostober. The fact 
that on the 22nd October Ram Babu gota 
contract for fencing and levelling from 
Pearey Sahib on Pearey Sahib’s assurance 
that he had got Bilgrami’s sanction shows 
that trouble was brewing hetween him and 
Bilgrami but he admits that he did rot 
then dare to ask for the payment of the 
balance of the advance money because he. 
had done only Rs.700 or Rs. 800, worth of 
work and,as he puts it, compensation was 
due to the Park Committee. He admits 
that he spent about Rs. 500 on the tank 
in October, Rs. 300 or Rs. 400 in Novem- - 
Ler and the same amount in December. He 
spent nothing in January so that the total 
sum spent on the tank was Rs. 2,00L. Le 
also states that by the end of October he 
had spent about Rs. 1,200 on the compound 
wall and that between that time and tte 
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15th Movember he spent another Rs. 500 
or Rs, 690 and that on the ¿0th October 
Bilgrami paid’ him, only the small sum of 
Rs. 200 on accaunt of the com pound wall, 

I think that Ram Babu has throughout 
tried to work honestly in spite of many 
obstacles and that his evidence as to the 
events which took place in October and 


thereafter should ba accepted, 


Ram Babu states that he mentioned to 


: Pearey Sahib one or two days before the 


contract of the 22nd October that he had 
not been paid the Rs. 1,706 owing to him 
on account of the advance for the tank; 


_ but Pearey Sahib although he said be would 


take that fact into consideration in fixing 
the, rates did not show any special interest 
in the matter. But 5 or 6 days later Ram 
Babu saw Bilgrami and told him that he 
was greatly in need of money and he de- 
manded the payment ol the balance. Ram 
Babu also admits that great pressure was 


-being put upon him about this time by 


Bilgrami who was threatening to have an- 
other contractor appointed because the work 
was' not being pushed on. It is suggested 
that this was the motive for the present 
charges against Bilgrami. Jn support of 
this suggestion reliance is placed on a 
letter written by Ram Babu to Bilgrami 
in which he states that he had done 
Rs. 3,000 worth of work for the Park and 
asks for an advance of Rs. 1,000. In reply 
Bilgrami‘on the 156 November made an 
order for the payment of Rs. 200 to Ram 
\Babu after consultation with Pearey Sahib 
who had previously objected to the pay- 
ment ofany money direct to Ram Babu. It is 
pointed out thatin this letter Ram Babu 
makes no mention of tho fact that any 
balance cut of Rs. 2,05) was still owing to 
him; but I do not think it was necessary 
for him to state this faet, e had done 
by the Ist November work of the value of 
Rs. 1,200 on the compound wall and about 
Rs. 1,200 on the tank. How he makes out 
that the value of the work done was 
Rs. 3,000 is not quite clear, but what he 
wanted and what he thought he was en- 
titled to was something,on account of the 
compound wall and for this work he de- 


- manded an advance of Rs. 1,000. In the cir- 


cumstances his omission to state that the 


‘sum of Rs. 1,706, was due to him on ac- 


count of the tank does not seem to point to 
, the falsity of his present claim. 

I think, therefore, that Ram Babu did 
“beg in, to demand the Rs, 1,706 from about the 
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end of October and that Bilgrami had hy 
then made up his mind to resist that de- 
mand by alleging payment on the 8th April 
and the l4th June. 

. Next his conduct between the 2nd ivo- 
vember and the 15th November is very 
damaging to -Bilgrami and in my opin- 
ion it strongly corrob orates Ram Babu’s 
story. 

Mr. King states thaton the 2nd Noveni- 


ber probably the only charge made by him 


against Bilgrami was as regards the Rs. 250, 


on account of the price of trees, although 


Pearey Sahib had made other charges tco. 
He' thinks that tke charges regarding the 
two cheques in favour of Alimuddin were 
first brought on the 7th November and 
that he then called for the original cheques 
from the Bank. We had the connterfoil of 
thé cheque in his possession and that 
showed that the cheque for Rs. 1,300 had 
been drawn onthe 10thJune. It isnot clear 


whether he had the Pass Book with him 


on that date or whether it had heen re- 
turned to the Bank. But it appears that 
Bilgrami did assert, then that the alvance 
of Rs. 1,300 had been made in April and 
upon Ram Babu's immediately objecting 
that the work did not begin till June Mr. 
King called for the original. cheques. If 
Bilgrami was innocent as regards the 
two ‘cheques and the receipt for Rs. 230 
given to Ram Babu was a mere paper 
transaction, ii is not understood why on the 
13th November he remitted the sum to the 
Bank out of his own pocket. Mr. King thinks 
that Bilgrami must have been taken un- 
awares on tihe- 7th November when ques- 


_tioned about the two cherfues, but as Ram 


Babu had already spoken to Bilgrami about 
his dues at the end of Ottocver and as upon 
the information given by Pearey Sahib, 
Mr. King had on the 2nd November taken 
possession of the cash book, and cther 
registers, Bilgraml must have known that 
he would be,called’upon to account for bis 
dealings, with Ram Babu. If he was 
innocent he ought to have been able to give 
a full and satisfactory explanation. 

But when questioned by Mr. King with 
regard to his alleged payments to Alimud- 
din on Ram Babu’s behalf Bilgraini teld 
a deliberate falsehood. He said that he aid 
not know who Alimuddin was but that he 
was represented to hin as atobacco mer- 
chant who had lent money to Rem Babu, 
Mr, King thereupon called upon Bilgrami 
to produce Alimuddin. Bilgrami now states 


s 
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that he was so confused that he did not 
. know what he said to Mr. King, but this 
cannot be the truth for the evidence shows 
most conclusively that he knew Alimuddin 
well. This man was employed from time 
to time as an extra clerk in Pearey Sabib’s 
Registry Office at Laheriaserai and on the 
sth April and 10th June he was working 
there in that capacity and he continued 
to doso till about the end of July. In fact 
it was Bilgrami who recommended him for 
the post in February, 1924, stating that he 
had known him since his boyhood and had 
known his family for a long time (see Ex. 24.) 

A statement’ was made by Pearey Sahib 
‘in the course of the present case that Alim- 
uddin was related to Bilgrami and had 
lived in Bilgrami’s house; but this has not 
been established and Bilgrami now states 
that Alimuddin is a Sheikh and he a Saiyid 
of pure blood and that, therefore, there can 
be no relationship between them. On the 
other hand, it appears from the testimonial 
signed by Bilgrami on Alimuddin’s applica- 
tion for service that Bilgrami did not take 
any objection to Alimuddin'’s describing 
himself therein as a Saiyid. But though 


Alimuddin has not been proved to be. 


connected by blood with Bilgrami there 
can beno doubt that Bilgramt knew him 
well. On the 15th November when Alim- 
“ uddin was arrested there were found in his 
pocket two certificates vouching for his 
- respectability which purported to have been 
given respectively by Babu Ramkishun Jha 
a Pleader and by Saiyid Matiur Rahman a 
Barrister-at-law. Alimuddin’s object in fur- 
nishing himself with these certificates was 
obviously to support Bilgrami’s allegation 
of the 7th November that he was a tobacco 
merchant. There was also found in his 
pocket aslip of paper written by Bilgrami 
whiclf runs as follows:— 

“Do not show the letters of the two gentle- 
men which you got this morning just at 
present. Rather say this ‘I ant known to 
-one or two big men here. If you wish 
I may get letters from them.’ If he asks 
names say they are lawyers and you do not 
remember the names. If any further talk 
takes place then write to me.” 
e If Bilgrami had acted honestly in giving 
the cheques to Alimuddin, it 18 inconceiv- 
able that he should have given instruc- 
tions of this Mature to him and it is ob- 
vious that he had tutored Alimuddin to 
tell a false story. Bilgrami’s present ex- 
planation that he thought it would be “in. 
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delicate” on Alimuddin’s part to show the ` 


letters to Mr. King is unintelligible. But 
Bilgrami’s note to Alimuddin becomes in- 
telligible, if, as appears to bg the fact, he 
was a man who had been hastily procured 
to support a false story. 

Here we have to go back to the conduct 


of Bilgrami and Alimuddin from the 11th 


to the 15th. 

It appears that after the 7th November 
Bilgrami'’s courage failed him “and accord- 
ing to the evidence of Pearey Sahib Bilgrami 
came tohimin great distress on the 10th 
November and asked him to get him a loan 
of Rs. 1,000. He said that his father-in-law 
was ill and that he wished to send his wife 
to her father’s home. Pearey Sahib states 
that he and Bilgrami went on the same 
day to the office of the Darbhanga Bank 
but found the manager absent. On the 
llth he went alone and interviewed Babu 
Shambhu Nath a Director of the Co-opera- 
tive Stores at Darbhanga who was a friend 
of the manager, and learnt from Babu 
Shambhu Nath that no loan could be ne- 
gotiated during the manager’s absence. 
On the 12th November Bilgramr came to 
Pearey Sahib’s house in the morning and 
Pearey Sahib informed him of. his failure. 
That day Bilgrami sought the assistance of 
Maulvi Abdul Jalil, the Vice-Chairman of 
the Laheriaserai Municipality. This gentle- 
man who is a practising Pleader deposes 
that on the 12th Bilgrami came to him and 
asked him to negotiate a loan of Rs. 1,000 
and he went with Bulaki Lal Mahta, who 
was a member of the Park Committee, toa 
money-lendet named Bisu Sahu, the son of 
Musa Sahu, and got him to agree to ad- 
vance the money. He then went to Bilgrami 
and informed him of his success. On 


the following day Abdul Jalil and Bulaki. 


Lal went to Bisu Sahu and brought him 
with the money in Bilgrami’s motor car to 
Bilgrami’s house and Bilgrami took the 
money and executed a hand note for the 
same upon a sheet of, green paper taken 
from his writing pad. It is alleged by 
Pearey Sahib that on the morning of the 
13th Bilgrami came to him and told him 
that he had arranged for the money and 
that he need not trouble about it any longer. 
At the same time he handed him his 
letter of resignation fiom the Secretaryship 
of the Park Committee. He also said that 
Alimuddin had been found and that Ram 
Babu was going to support his (Bilgrami’s) 
statement, That afternoon Pearey Sahib 
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went to Bilgrami’s house and told him that 
he had seen Ram Babu who had denied 
having given any assurance to Bilgrami in 
regard to Alimuddin." On the láith Novem- 
ber Pearey Sahib met Bilgrami in his 
office about 1 P. m, and Bilgrami informed 
him that Alimuddin and Ram Babu would 
come to him that day to tell him what they 
were going to state before AIr. King. Pearey 
Sahib says that he asked who Alimuddin 
was but Bilgrami said that he would know 
when the man came. That afternoon 
about 5 r. m. Pearey Sahib met Ram Babu 
on the road near his office and told Ram 
Babu to come to his house in the evening. 
Ram Babu came later and informed him 
that Bilgrami had sent for him the previ- 
ous night and asked him to write a hand 
note infavour of Alimuddin dating it the 
8th April 1924, and that Bilgrami had ar- 
ranged to send Alimuddin to Pearey Sahib’s 
house with a sum of Rs. 1,000. A little 
later Alimnddin arrived with the money 
and at Ram Babu's request Pearey Sahib 
accepted it and Alimuddin went away 
after recelving an assurance from Ram 
Babu that ib was not necessary to sign a 
hand note and that he would say what he 
could in Bilgrami’s favour before Mr. King 
on the following day. Ram Babu gives as 
his reason for taking the money that he 
was afraid Bilgrami would grow desperate- 
and do mischief if he suspected that he 
would not be supported at the interview 
before Mr. King. On the 15th November 
Pearey Sahib went to Mr. King’s bungalow 
at 7-30 a. ut. although the interview was 
fixed for 9a.m. He says that .Bilgrami 
followed him upto Mr, King’s compound 
and that being afraid of personal violence 
he sent word to Mr. King who allowed 
him to stay in the visitor's room till the 
tinte for the interview, At that interview 
Bilgrami did not appear but he sent anote 
to Mr. King stating that Ram Babu and 
Alimuddin were going and that he himself 
would come ifrequired by Mr. King to do 


. 50, and that he was also sending the pass 


book, Whether the original cheques had 
been received by Mr, King before that 
date is not certain. In reply to Mr. King’s 
questions, Alimuddin attempted to make 
out that he was a tobacco merchant who 
had lent money to Ram Babu and that he 
had received payment by two cheques for 
Rs. 1,800 and Rs. 406 respectively from 
Bilgrami on Ram Babu’s account. Ram 
Babu denied this and Mr. King was 
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ee that Alimuddin’s statement was 
false. 

Having shirked the inquiry Bilgrami's 
next act was to make a very determined 
attempt to put an end to his life wnich 
only failed because of the timely arrival of 
the Police. That he was prepared for the 
worst is apparent from the three letters 
which he wrote before the act. To Mr. Kine 
he wrote as follows :— ü 

' “Laheriaserai, 
l 19-11-1924, 
Sir, 

1 have committed suicide, I borrowed 
Rs. 1,000 from Musa Sahu through Mr. 
Jalil, Vakil. This money is with Pearey 
Sahib. Kindly return the amount to the 
banker and destroy the handnote, 

Yours faithfully, 
Bilgrami.” 

The letter was put into an ollicial en- 
velope which was addressed to “F.C. 
King, Esq., I. C. 5., Collector.” 

in a private envelope addressed to Babu 
Madhusudan Prasad Singh was found the 
following letter in English :— 


‘Laheriaserai, 


15-11-1924, 

“My dear Madhusudan. i 
For some reasons I had to commit suicide. 
God will bless you for the consideration 
you have shown tome. I present you my 
car which I hope will remind you of 
me. 

Yours very sincerely, 

Bilgrami. 
Babu Madhusudan Prasad Singh, a 

Hony. Magistrate, Darbhanga.” 
In the third envelope addressed to Maulvi 
Gulam Zainul Abdin, Deputy Collector, 
there was a letter partiy in English and 
partly in Urdu to the effect that for several 
reasons which it was unnecessary to enumer- 
ate the writer had committed suicide. He 
asked Zainul Abdin to have him buried 
in Chandanpatt and to see that Pearey 
Sahib was not allowed to approach his 
body. The letter ends with at Arabie 


quotation to the effect that the great Aven- 


ger would avenge his memory. 

it is suggested before us that Bilgrami 
was so horrified at the appearance of the 
Inspector of Police and the Subedar and 
the constables at the entrance of his com- 
pound that he lost his head completely, but 
the letters are not the letters of a man act- 
ing under sudden confusion and panic. 
It is suggested that the letters were written 
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while the constable went to see whether 
Bilgrami was in his office. At most the 
journey to the office and back would not 
have taken more than ten minutes and I 
think Bilgrami’s preparations must have 


taken much longer than ‘that period of 
tims. The fact is that he must have made ~ 


arrangements to be informed of the result 


-of Mr. King’s inquiry, and the arrest of 


Alimuddin was reported to him as soon 
as it took place, the distance between his 
house and Mr, King’s bungalow being about 
only a quarter of a mile. | 

Let us now turn to the account given by 
Ram Babu as to his connection with Alim- 
uddin. Ram Babu states that he had never 
seen Alimuddin before the 13th November. 
On that day he met Bilgramiin the Court 


. compound and Bilgrami asked him to help 


him. In the evening Bilgrami sent his 
servant to his house and Ram Babu went 
to Bilgrami. Alimuddin was there and 
Bilgrami told him that he would appear 


- ‘before the Collector as Ram Babu’s credi- 


tor and would say that he had received a 
cheque from Bilgrami for Rs. 1,300 in pay- 
ment of a debt due by Ram Babu. He 
(Ram Babu) said that he would think over 
the matter. Next day on the 14th Bilgrami 
sent for him about 2.p. M. from his office 
and on arrival Bilgrami took him to a 
mango grove west of the Collectorate com- 
pound'and told him that he proposed to 
deposit a sum of Rs. 1,000 with Maulavi 
Abdul Jalil for Ram Babu. As Ram Babu 
objected to this arrangement and asked for 


direct payment Bilgrami said he would 


send the money to Pearey Sahib and Ram 
Babu agreed, and he then asked Ram Babu 
to go to Pearey Sahib’s house that evening. 
About 4 P.M. Ram Babu met Pearey Sahib 
and at his request he went later to Pearey 
Sahib’s house. There he told Pearey 
Sahib about Bilgrami’s proposal that Ram 
Babu should execute a hand-note dated 8th 
April and that Alimuddin should endorse 
it. During this talk Alimuddin arrived 
with Rs. 1,000 which Ram Babu accepted 
and carried away to his own house. On the 
following morning at 8-30 a.m. Alimuddin 


“called for him at his house and took him 


to the Colfector’s house. Ram Babu is con- 
fident that he had seen Alimuddin only 
three times in bis life, t.e., on the 13th, 
14th and 15th. It is suggested that Alim- 
uddin being at tltattime a clerk in Pearey 
Sahib's office Pearey Sahib on the 8th April 
and lith June asked for the cheques in 
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Alimuddin’s name. But why should Alim- 
uddin have been employed at all to lend 
his name when cheques could easily have : 
been drawn “in favour of Mitra -& Co., 
as was the case with the cheque for 
Rs. 1,250 of the 10th June. ; | 

‘As regards Pearey Sahib, the defence 
have attempted to make a point out o 
some answers given by Pearey Sahib in his 
evidence when questioned as to his know- 
ledge of Alimuddin's identity. He said 
that Alimuddin’s real name was Ansar 
Hussain alias Allan and that he had never 
heard him called Alimuddin. Itis probable 
that it was his intention to suggest in the 
Committing Magistrate's Court that Bil- 
grami had issued the cheques for Rs. 1,300 
and Rs. 406 in the name of a fictitious per- 
son and that Alimuddin’s name was really 
Ansar Ilussain. I do not think Ptarey 
Sahib has been shown to have been guilty 
of any bad faith in this matter; officially 
Alimuddin had always described himself 
as Ansar Hussain and Pearey Sahib is not 
shown to have known anything to the 
contrary. : 

On the other hand, the Vice-Chairman, 
Abdul Jalil, states that he knew that the 
accused in question was known by the 
name of Alimuddin and we may take it as 
established that this is one of his aliases 
and, therefore, the use of this name ddes not 
raise any inference against Bilgrami. 

The real point, however, is whether Alim- 
uddin was employed by Pearey Sahib and 
Ram Babu or by Bilgramiin the matter of 
the two cheques. So far as Alimuddin is 
concerned the discrepancy between his 
statement on the 15th November to Mr. 
King and that on the 17th November to 
Babu Sukhdeo Narain shows that no vreli- 
ance can be placed on either statement. In 
the first he stated that he was Kum Babu’'s 
creditor and that he received the money 
himself and in the second he stated that 
he was nota creditor at all but had cashed 
the cheques at Pearey Sahib’s request and 
had given the money to him, and the con- 
duct of both Bilgramiand Alimuddin with 
regard to the Rs. 1,000 borrowed from Musa 
Sahu appears to show conclusively that 
Alimuddin was in conspiracy with Bilgrami 
from the very start. , 

Bilgrami now denies borrowing money 
from the firm of Musa Sahu on the 13th 
November and says that a sum of 
Rs. 1,00) was borrowed on ithe I1th 
July, 1924, and that he drew his pay 
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on the lst Novəmber and with that money 


and some other money which he had 
brought from ¿hbis home he made up the 


sum of Rs. 1,0J0 and on the 2ad November 


deposited it with Pearey Sahib who and 
Jalil had negotiated the loan in his behalf; 
and Bisu Sahu, who has been called. as a 
witness has produced a hand-note purport- 
ing to have been signed by Bilgrami on 


‘the above date. It is not necessary to find 


-Sahu’s firm on the 13th November. 


whether Bilgrami did in fact take any loan 
on. the llth July. Itis sufficient that there 


is conclusive evidence to show that on 


the 13th November he took a loan of 
R3. 1,002. The testimony of Maulavi Abdul 
Jalil (the Vice-Chairman), Noorul Hasan 
a Sanitary Inspector in the Darbhanga 
Municipality and of Babu Shambhu Nath 
must, in my opinion, be accepted. 

On the point whether Bilgrami had been 
making attempts to borrow money on the 
Previous day, the evidence of BabuShambhu 
Nath, the Director of the Co oparative 
Stores, corroborates Pearay Sahib. This 
witness states that two or-thres days before 
Bilgrami’s attempt at suicide Pearey Sahib 
came to him with Bilgrami and asked 
for Radhika Babu, the manager of the Bank, 


„and that on the next day Pearey Sahib came 


alone and told him that Bilgrami wanted 
money. The witness replied that the loan 
could not be given in the absence of the 
manager. I regard this gentleman as a 
thoroughly impartial witness and I can sea 
no reason for disbelieving him. 

. With regard to Jalil, it has been suggest- 
ed by the defence that heis in conspiracy 
with Pearey Sahib and our attention has 
been drawn tothe manner in which he 
was produced in the Oommitting Magis- 
trates Court. It appears that in the in- 
quiry before Babu Sukhdeo Narain he 
was acting on behalf of Bilgrami and that 


the prosecution were not aware of what he: 


koew about the case. They had, however, 
some information with regard to the wit- 
nesses Bulaki and Ram Nihora and it was 
expected that they would support the case 
that Bilgrami borrowed money from Musa 
Ihe 
money-lender Bisu Sahu was called on the 
20th March and then asserted that he had 
lent the Rs. 1,090 not on the 13th Novem- 
ber buton the llth July. Thereupon the 
Public Prosecutor, itis not known on whose 
instructions, asked Bisu Sahu whether it 
was not a fact that the hand-note was 
executed by Bilgrami in the presence of 
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Bulaki, Noorul Hasan and Ram Nihora 
in the house of Bulaki. Bisu Sahu hav- 
ing denied the suggestion the prosec- 
tion took out summonses against R.m 
Nihora, and Balaki who appeared on tne 
7th April. They had not been examined 
before Babu Sukhdeo Narain but the pro- 
secution apparently had some idea that 
they would support the allegation that 
the loan was taken on the lth Novom- 
ber. In the Committing Magistrate's 
Court Bulaki stated that he knew nothing 


‘about the borrowing of any money. In the 


Sessions Court the prosecution merely 
tendered him for cross-examination and 
be then made various statements regarding 
the excavation of the tank which are net 
material tothe present discussion. Rain 
Nihora was examined on the same day 
before the Committing Magistrate. He 
said he had heard about a loan. He also 
was tendered: for cross-examination in the 
Sessions Court but he added nothing 
material to his previous evidence. That 
evening a summons was served on Abdul 
Jalil who had come from Darbhanga and 
who was living at Phulwari. He says he 
was ona visit to his spiritual guide anid 
that both Bilgrami and Pearey Sahib had 
an interview with his spiritual guide on 
afternoon’ of the 7th April. Noorul Hasan 
had already been examined and had told 


‘the Court that he had seen Bisu Sahu on 


the 13th November at Jalil’s house and it 
was probably in consequence thereof that 
Jail was served with a summonsto appcar 
on the following day. Aste Jalil’s state- 
ment that he was here ona visit, I have 
found nothing to support the suggestion 
that this statement is falseand that he came 
here to support a wickedly false stgiy 
simply to please Pearey. Sahib. In tue 
absence of any reason to the contrary, | 
think the Jury should have held that ie 
spoke the truth andthat he disclosed the 
real facts because he was on oath, Whet 
occurred at the interview between the 
spiritual guide and Bilgramj and Pearey ' 
Sahib we have not been permitted to know. 
In Court Jalil was not asked aout Noort 
Hasan’s visit to his house on or about the 
13th November and we can only speculais 
as to how that visit fits in with Jali!» 
evidence. Noorul Hasafi states that about 
four days before the attempted suicide he 
went to Jalil’s house and saw Bisu Sahu 
there and that Bisu informed him that heo 


had come about a lean for-Bilgrami, #2- 
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this évidence is true, and there is no reason 
for doubting it, then the incident must 
have occurred between 8 and 9 a. M. On 


the 13th, Jalil admits that from Bisu’s 


house he, Bisu and Bulaki came to his 
(Jalil's) house where Jalil halted for five 
minutes. It is true that Noorul Hasan says 
nothing about meeting Bulaki at Jalil’s 
house, nor does he say that Jalil, Bisu and 
Bulaki came together ina car but the ex- 
planation may be that he arrived after Jalil 
went upstairs but before Bisu did so. The 
record on this point seems-to be incomplete 
but it is not inconsistent with Jalil’s story 
that Bisu and Bulaki went on to Bilgrami’s 
house and that the hand-note was execut- 
ed there that morning and that Ram 
Niho a was also in the house at that time. 
Jalil was cross-examined as to his reason 


- for seeking the help of Bulaki who wasa 
`- man of no 


Importance and heavily in 
debt, but his answer seems to be thoroughly 
frank and intelligible. He says that he 
knew that Bulaki had a case pending in 
Bilgrami’s Court at that time and he 
thought he would for that reason exert 
himself to secure the loan and that he 


told Bilgrami, on the night of the 12th of. 


the service that Bulaki had rendered. 
It remains to consider the oral evidence 
of Bisu Sahu on the point. He denies 


that any loan was given on the 13th Novem- 


ber but he does not produce his account 
book for that day. He does produce his 


account for the 11th July which shows the 


payment of Rs. 1,000 and also a hand-note 


signed by Bilgrami. By therhselves these 


documents are not inconsistent with the 
theory that ong loan was taken on the 


‘Lith July and another on the 13th Novem-. 


ber and as for Bisu’s testimony the rest 
of ‘the other evidence in the case shows it 
to be quite incapable of acceptance. A 
point was made before us that the case 
now made by Jalil was not the Crown's 
case in Mr. Owen's Court on the 20th 
March when Bisu was examined asa pro- 
-secution witness, his appears to be a 
fact. Bisu having denied that’ he gave any 
loan to Bilgramion the 13th November the 
Public Prosecutor obtained permission to 
cross-examine him as a hostile witness and 
he suggested to Bisu that the loan was 
given in Bulaki’s .fouse in the presence of 
. Noorul Hasan, Ram Nihora ‘and Bulaki. 
At the preliminary investigation conducted 
by Babu Sukhdeo Narain, neither Bisu nor 
Bulaki norj Ram Nihora, nor Jalil, nor 
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Noorul Hasan was examined and there had 
been no proper preliminary inquiry or in- 
yestigation in this case.. Iè was not sur- 


prising, therefore, that the Public Prosecutor: 


was groping in the dark. 

I do not think, therefore, that the sugges- 
tion made to Bisu Sahu by the Public 
Prosecutor on the 20th March affects the 
value ‘to be placed on Jalil’s testimony. 

Therefore, the position is that the affirma- 


tive case for the defence regarding the loan. 


transaction rests on the oral evidence of 
Bisu Sahu only, while that made by the 


prosecution issupported by the evidence. 


of Jalil and Noorul Hasan though not by 
that of Bulaki and Ram Nihora. | , 
But there is one piece of documentary 


evidence which I think turns the'scale so - 


definitely in favour of the prosecution that 
no reasonable Jury should: have found 
against the prosecution on this part of the 
case. That piece of evidence is Bilgrami's 


statement in his letter to Mr. King on the 


15th November. He there admits that he 
had borrowed Rs. 1,000 from Musa Sahu 
through Jalil and that the money was with 
Pearey Sahib. If the debt did not concern 


-any official matter it was surely not neces- 


sary for Bilgrami to mention it to. hig 
official superior: Again it is difficudt to 
see why the money was at all with. Pearey 
Sahib if, as the letter says, Jalil was the 
person who negotiated the loan. Bilgrami's 
present statement that he paid the money 
to Pearey Sahib on the 2nd November can- 
not also be believed. It is inconceivable 
that he would have allowed it to remain 
with Pearey Sahib till the 15th November 
when he must have known that Pearey 
Sahib had reported him to Mr. King at 
the end of October. It is also established 
that he was being pressed for money by 
Ram Babu from about the end of October 
and matters had come to a crisis in Novem- 
ber. Ifthen he hada sum of Rs. 1,000 at 


his command on the 2nd November he 
. would, instead of paying Bisu Sahu, have 


undoubtedly tried to silence Ram Babu by 
a substantial payment towards his’ dues. 
To leave the money’ in these circum- 


stances in the hands of Pearey Sahib for. 


12 days would have been an act of 
inexplicable folly and I cannot believe 
for amoment that he was guilty of it. 

It is pointed out by the defence that at, 
the interview with Mr. King on the 15th 
November neither Ram Babu nor Pearey 
Sahib made any mention of the “Rs. 1,009 
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though Mr. King admits that Pearey Sahib 
mentioned that an attempt had been made 
to “square Ram Babu”. It is suggested 
that when Ram Babu and Pearey Sahib 
found on the 15th November that Bil- 
grami had in his letter to Mr. King ad- 
mitted that Pearey Sahib had the Rs. 1,000 
they for the first time conceived the idea 
' of concocting the story that Bilgrami had 
borrowed the sum on the 13th November, 
The acceptance of this suggestion neces- 
sitates the utterly unjustifiable assumption 
that Abdul Jalil, Shambhu Nath and Noorul 
Hasan joined in the conspiracy. It isa 
fact that Ram Babu did not inform Mr. 
King about the payment of money till the 
17th November, but 1 think there isa suffici- 
ert explanation for his conduct. He was 
in a difficult position an the morning of 
the Lith November. Both he and Pearey 
Sahib were afraid of laying themselves 
open tothe charge that they had laid a 
trap for Bilgrami, and they, therefore, 
awaited developments. It is possible, of 
course, that Ram Babu took the money with 
the intention of afterwards denying the 
receipt of it but I do not think this view is 
consistent with his previous and subsequ- 
eent conduct. Both he and Pearey Sahib 
ought, of course, to have informed Mr. 
King at the earliest moment but I cannot 
say that the omission to do so is a sufficient 
ground for rejecting their evidence with 
regard to this part of the case. 
1 think, therefore, that the inferences 
_ which ought tobe drawn from Bilgrami’s 
letter are so irresistible that the Jury 
Should have considered themselves bound 
to find in favour of the version put forward 
by the prosecution. < 
, [tis true that where one of two inferences 
is possible upon the evidence the Court 
of Reference will not interfere with the 
finding of the Jury even though the Court 
is of opinion that it would have drawn the 
other inference if it had been a Court of 
' Appeal. But where asin this case the in- 
ference drawn by the Jury is manifestly 
inconsistent with the documentary evi- 
dence and with the conduct of the parties, 
I think the law makes it obligatory on 
the Court to interfere. In a reference under 
s. 307 of the Cr, P. O. it is not sufficient to 
show that another Jury might have formed 
. a different opinion, what the prosecution 
has to show is that no reasonable body of 
men would have returned the verdict com- 
plained of, This was the view taken in 


EMPEROR V. ZAMIR HAIDER. 


35 


this Court in Emperor v. Ali Hyder (1) ° 
and wethink itis in accordance with law, 

The learned Assistant Government Ad- 
vocate who has submitted the evidence to 
a careful and scrupulously fair analvsis, 
also contends that as Mr. King, the com- 
plainant, was a European British subject 
the trial was held under the provisions of 
Ch. XXXIII of the Cr. P. C., and that if 
the Judge had, accepting the majority ver- 
dict of the Jury, acquitted the accused he 
would under s. 449, Cr. P. ©., have been 
entitled to appeal to the High Court on 
the facts. He argues that in a reference 
under s. 307 in such a case the Iligh Court 
has a similar power to revise the findings 
of fact. The answer to this is, firstly, that 
s. 444 enacts that where a public servant 
makes a complaint under the orders of 
Government, as such public servant, Ch. 
XXXIII does not apply, and, secondly, that 
the Code does not enact that the powers 
of the High Court inthe matter of a refer- 
ence are co-extensive with those in an 
appeal unders. 449. There is a difference 
and though it may not be justifiable on 
principle yet the Code remains and must 
be strictly followed. I think, therefore, that 
the ordinary rule with regard to refer- 
ences must be followed and that we ought 
not to interfere unless we are satisfied that 
the verdict was not reasonable. 

The result is that after giving due weight 
to the verdict of the Jury and the opinion 
of the learned Sessions Judge and after 
considering the entire evidence, we must 
disagree with the verdict of the majority 
of the Jury and hold that the accused Bil- 
grami committed criminal breach of trust 
onthe 8th April in respect of a sum of 
Rs. 1,800 and on the 14th June in respect 
of the sum of Rs. 406, that he committed 
the offence of falsification of accounts on 
or about the 10th*and 14th June by mak- 
ing false entries in the cash book, and 
that he also committed the offence of for- 
gery in respect of these entries, 

Bilgrami is, therefore, guilty of an offence 
under ss. 406, 477A and 465 ofthe Indian 
Penal Code respectively. 


As for Alimuddin he clearly assisted 
Bilgrami in committing the offence of crimi- 
nal breach of trust and he is guilty of 
abetment of an offence under s. 406 read 
with s. 109, Indian Penal Oode. His defence 


(1) 86 Ind. Cas. 712; 4 P, L, T, 425; A, R, 1999" 


Pat. 476; 26 Or, L, J, 856, 
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- that the sums were made. over to Pearey 
Sahib is proved to be false, and having 
regard to the circumstances the inference 
is irresistible that he made over the money 
to Bilgrami and that he knew that Bil- 
grami intended to misappropriate it. 

It remains now to consider the charge in 
respect of the sum of Rs. 10 said by the 
prosecution to have been paid out of the 
Park Committee's funds to Prosecution 
Witness No, 6 Jalil on or about the 30th 
July in Bilgrami’s behalf. 

The oral evidence on this charge adduced 
by the prosecution consists of the testi- 
mony of Witness No. 6 Abdul Jalil and 
of Pearey Sahib. Abdul Jalil says that on 
the 30th July, 1924, he presented the pre- 
vious year’s subscription list to Bilgrami 
and that Bilgrami put down his subscrip- 
tion forthe year 1924 as Rs. 10 and told 
him to take it from Badri. Badri says that 
Bilgrami'’s peon came to bhim on the 20th 

- July with Abdul Jalil and told him that 
Bilgrami had ordered him to pay Rs. 10 
to Jali], thathe, therefore, paid the money 
and tock receipt from Jalil for Rs. 10; 
that subsequently Bilgrami told him toshow 
the amount as paid to Pearey Sahib for 
registration expenses on account of sale- 
‘deeds in respect of the Park site and that 
he in obedience to Bilgrami’s order correct- 
ed the receipt by inserting into it a state- 
ment that the money had been paid on 
behalf of Pearey Sahib. 


Pearey Sahib denies the paymentand it 
is in evidence that on the 3rd November 
after the cash book had been handed over 
by Bilgrami to Mr. King Pearey Sahib 
wrote to Badri inquiring why the sum of 
Rs. 10 had been shown in the cash book 
as ah advance to him. Pearéy Sahib ad- 
mits that on the 30th July he received 
Rs. 50 from Bilgrami for paying registra- 
tion charges on certain conveyances but 
he denies that he agreed to pay-or did in 
' fact pay anything to Abdul Jalil on account 
of his subscription for 1924, 


Bilgrami, on the other hand, asserts in 
his written Statement that he paid his sub- 
scription of Rs. 10 to Abdul Jalil at his 
own house and having been asked by 
Pearey Sahib in office to pay the Rs. 10 
on account of Peary Sahib he told his 
peon to take the money from Badri and 
that he subsequently entered the amount 
e in his cash book as an advance to Pearey 
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The majority of the Jury having chosen 
to disbelieve Ptarey Sahib on this point 
and there being no documentary evidence 
which is conclusive I donot think it would 
be right to disturb the finding of the majo- 
rity of the Jury. 

I, therefore, think that whatever our own 
opinion may be the verdict of the majority of 
the Jury should not be disturbed in regard 
to the charge under s. 406 of the Indian 
Penal Code under this head. 

The alteration ofthe receipt was certain- 
ly wrong and Bilgrami should not have 
ordered Badri to make in the body ofitan - 
interpolation purporting to have been made 
in the hand-writing of Abdul Jalil. But. 
if the money was in fact paid for Pearey 
Sahib it cannot be said that the interpdla- 
tion was made with a fraudulent or dis- 
honest purpose. 

The same considerations apply to the 
charge unders. 477A of the Indian Penal 
Code. 

Bilgrami must, therefore, be acquitted of 
the charge under ss. 465 and 477-A of the 
Indian Penal Code in respect of the sum 
of Rs, 10, 

It remains to consider what orders 
should be passed by us in this case. i 

The learned Sessions Judge’s charg& to 
the Jury isso careful and complete that 
no room is left for any complaint of mis- 
direction or non-direction. A re-trial cannot, 
therefore, be ordered, and it is our duty to 
convict the accused Maulavi Saiyid Zahir 
Haider Bilgrami of the offence of crimi- 
nal breach of trust under s. 406 of the 
Indian Penal Codein respect of the sums 
of Rs. 1,300 and 406, also of the offence of 
committing forgery under s. 465 in respect 
of the false entries in his cash book in 
respect of the sumof Rs. 1,800, also of the 
offence of falsification of accounts under 
s. 177A ofthe Indian Penal Code in res- 
pect of the sums of Rs. 1,300 and Rs. 406. 

He is acquitted of all the remaining 
charges, The accused Alimuddin alias 
Ansar Hussain alias Allan must be con- 
victed of the offence of abetment of crimi- 
nal breach of trust under s. 109 of the 
Indian Penal Code read with s. 406 of the 
Indian Penal Code in respect of the sum 
of Rs. 1,300 and Rs. 406. 

With regard to the sentence to be passed 
on Maulavi Saiyid Zahir Haider Bilgrami. 
we take into account his goed service dur- 
ing the period of employment in fhe Dis- 
trict of Darbhanga as well as the social 
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and official ruin which will follow upon 
a sentence of,imprisonment, and the fact 
` that hehas alreadyeuffered so much anguish 
of mind that he made an attempt upon 
his owa life. The learned Counsel who 
has represented him before us has said 
everything that could possibly have been 
said on his behalf but it must be remem- 
bered that he was entrusted with public 
funds and that he has endeavoured to place 
the blame on ¢wo perfectly innocent men. 

- The order of the Court is that he be sen- 
tenced under s. 406 of the Indian Penal 
Code to rigorous imprisonment for a psriod 
of two years. 
pect of the othar charges of which he has 
been found guilty. 

As for the accused Alimuddin alias 
Ansar Hussain alias Allan, he appears to 
have been a mere tool in Zahir Haider Bil- 
grami’s hands and the order of the Court is 
that he be sentenced under s. 109 of the 
Indian Penal Code read with s. 406 of the 
Indian Penal Code to rigorous imprisonment 
for six months. 


Z. K, Reference accepted, 


BOMBAY HIGH COURT. 
Oase No. 2 or 1926. 
SERCOND Orrminat SESSIONS 1926. 
Mareh 26, 1926. 

Present: —Mr. Justice Madgavkar. 
EMPEROR-—PROSECUTOR 
Tersus 
RAGHOO GANPAT—Accussp— 
OPPOSITE PARTY. 

Coroners’ Act LV of 1871), ss. 8, 19, 20—Coroner’s 
enquiry, statements made in, admissibility of, in sub- 
sequent trial—Hovidence Act (I of 1872), ss. 144, 153 — 
Previous statements, when admissible. 

A statement mide by a witness in an inquiry 
before a Coroneris admissible in evidence at a sub- 
sequent trial of the accused, and under ss. 144 and 155 
of the Evidence Act it is not necessary in order to 
make the previous statement of the witness in the 
inquiry admissible for the purpose of impugning his 
credit, that the accused should have had an opportun- 
ity to examine him. |p. 37, col. 2.] 

Mr. P. N. Daruvalla, for the Accused. 

Mr. R. S. Pandit, for the Crown. 

JUDGMENT.—The learned Counsel 
for the Crown asks leave of the Court to 
treat the third prosecution witness, Anu- 
suyabai, as a hostile witness, and to be allow- 
ed to cross-examine her by putting in a 
certain sfatement of the witness before the 


We pass no sentence in res- 
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Coroner on January 28, 1926, at his inquest 


on the death of the accused's child. For ° 


permission to treat her as a hostile witness 
he relies, firstly, on the fact that she is 
related hy marriage to the accused and lives 
with him as one of the family; and, secondly, 
that, as to who killed the child, she has in 
this Court made a statement far more 
favourable to the accused than her state- 
ment before the Coroner. 

The learned Counsel for the defence ob- 
jects on the ground that, on the whole, her 
evidence isnot shown to beso favourable 
to the accused asto entitle the Crown to 
treat her asa hostile witness. The second 
ground is thatthe proceedings before the 
Coroner are not judicial proceedings in the 
same sense asthe proceedings before the 
Committing Magistrate with the safeguard 
that the accused is present and has oppor- 
tunity to cross-examine. 

Unders. 8 of the Coroners’ Act IV of 1871 
the Corner’s enquiry is a judicial proceed- 
ing within the meaning of s. 193 of the 
Indian Penal Code. Under ss. 19 and 20 
witnesses must be sworn and their statements 
must be reduced to writing. Under ss. 145 
and 155 of the Indian Evidence Act, it is 
not necessary, in order to make the previous 
statements admissible for the purpose of 
impugning the eredit of a witness, that 
the accused should have anopportunity to 
cross-examine. 

In the present case there is no question 
that the two statements differ on a very 
essential point—an all important point-— 
as to whether the witness did or did uot 
see the accused himselfas “the person who 
kicked the deceased child. But in this 
ease as there is a relationship between the 
witness and the accused, the Crown is, in 
my opinion, entitled to obtain the leave 
sought to cross-examine. On the question 
of the admissibility, as I have already said 
before, the statement is admissible under 
the Indian Evidence Act, and it will be 
for the Jury, after they have both state- 
ments before them, to appraisé and weigh 
each. Lallow the contention of the Crown 
and give leave to the witness Anusuyabai 
being cross-examined on her statement and 
hold that her statement before the Coroner 
is admissible. 

The point on which two learned Judges 
of this Court have differed in Emperor v. 
Kazi Dawood (1) and Emperorv. Rumnath 


(1) 93 Ind. Cas. 925. 28 Bom. L. R. 79: ALT. R. 1996 
Bom. 144; 27 Or. L. J. 433; 50 B. 56. 
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-Mahabir (2) is quit another point,-namely, 


whether the statements on oath made by an 
aceused before the Coroner is or is not 
admissible against him atthe trial at Ses- 
sions, Anusuyabai was not an accused then, 
and is not an accused now. It is not, there- 
fore, necessary for me to express my own 
opinion on the point on which my learned 
brothers are at variance. But in the latter 
case the facts were peculiar. The Coroner 
did not wish to examine the suspect. The 
latter insisted on being sworn and tender- 
ing his statement. The principle of this 
decision is, therefore, not necessarily, in- 
consistent with the principle of the former 


decision. 


A. N. A. Order accordingly. 
(2) 93 Ind. Cas. 690; 28 Bom. L. R. 111; A. I. R. 1926 


Bom. 151; 50 B, 111; 27 Or, L. J. 466. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. . 
MISCELLANEOUS PETITION No. 34 oF 1926, 
~ June 28, 1926. 

Present: —Mr. Hallifax, A. J.C, 
MAHARAJ SINGH GOND—AccusEp— 
APPLICANT 

versus 


EMPEROR- NON-APPLICANT. 

Cr. P. C. (Act V of 1898), s. 526—Joint trial-— 
Conviction—J oint appeal, whether legal—Separate gap- 
plications for transfer of joint appeal, whether ne- 
eee ey of criminal case, what should be 

ove 

Ii more than one GEN aré convicted ina joint 
trial by one judgment, it is illegal to file one joint 
appeal on behalf of thém although there is nothing 
illegal if the appeals made separately by them are 
heard together. 

It ignot absolutely necessary to make separate ap- 
plications for the transfer of an appeal jointly , filed 


by more than one accused. 


What has to be established*to succeed in a transfer 
application isa belief in the mind of fhe accused per- 
son that his case will not be fairly tried. e 


Applicatian for transfer of criminal 
appeal pending before the District Magis- 
trate, Bilaspur,’ ‘arising out of Criminal 
Revision No. 43 of 1926, decided on the 28rd 
April, 1926, by the Magistrate, Second Class, 
Katghora. 

Mr. G. S. EN akshas, for the Appli- 
cant. 

ORDER. _The NG Maharajsingh 
Gond, and five other persons-were convict- 
ed of rioting by a Magistrate of the Second 


‘Class and each of them was sentenced to 
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rigorous imprisonment for six months. On 
Maharajsingh a fine of Rs, 50 was imposed in 
addition.. 
Magistrate in one petition, which is obvi- 
ously wrong; appeals by different, persons 


‘may be heard together but they must ob- 


viously be made separately. When the 
joint appeal came up for hearing on the 
18th May it was: adjourned to the 21st of 
the same month at the request of the 
Pleader for the appellants. ‘The grounds 
of the request are not stated. 

On the 2Ist the Pleader informed the 
Court that he proposed toapply to this Court 
for a transfer of the case to some other 


‘Court and asked for an adjournment for 


fourteen days, a period which he himself 
specified. An adjournment was accordifig- 
ly granted up to the 4th of June. On that 
day afurther adjournment was requested 
on the allegation that an application for 
transfer had been filed but no orders had 
yet been received on it. That is hardly 
surprising as the application was not made 
till the 3rd of June. (It may be mention- 
ed that a-separate application for transfer 


was made by each accused person, which | 


is not absolutely necessary, though a joint 

appeal had been filed). A further adjourn-¢ 
ment was properly. refused. 
was heard on the 4th of June and dimissed 
on the'7th. Under these circumstances the 


‘applications for transfer have of course, been 


withdrawn. 

The facts and dates stated above show 
very clearly that they were not made 
in good faith but merely for the purpose 
of delaying matters, though what advantage 
there was to be got out of that is as obscure 


the same tactics are employed. The reason 
stated in the applications for a transfer 
also leads to the same conclusion from its 
inadequacy. What has to be established 
is a belief in the mind of the accused 
person that his case will not be fairly tried; 
that it will be so tried can fortunately te 
assumed except in avery few.cases, and it 
certainly can here. Now it is practically 
certain that not one of the accused knew 
anything about the remark entered in the 
Visitors’ Book of the Veterinary Dispensary 
by the District Magistrate as Deputy Com- 
missioner, on which his apprehension of 
injustice is said to be based. But anyhow 
all that appears in it is that Veterinary 
Assistant had “recently been the victim of 
a most unfortunate affair” in the appellants’ 
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They all appealed*to the District ` 


The apfeal ` 


‘in this case as in most others in which. 


4 
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» „village which is admitted by everybody to 
be true, and that the Patwart.who is not 
one of the accused, was probably at the 
bottom of it. The application for a trans- 
< fer is rejected. 


G. R. D. Application rejected. 


LAHORE HIGH COURT. 

CRIMINAL REVISION PETITION No. 395 
oF 1926.. 
May 14, 1926. 

Present:—Mr. Justice Harrison. 

KHAZAN CHAND AND ANoTSER—_ 
. ' AccusED-—PETITIONERS 

versus l 
; EMPEROR—RBSPONDENT. 

Cr. P.C. (Act V of 1898), s. 107——Security pro- 
ceedings—-Exercise of lawful right-——Likelihood of 
breach of peace—Security, whether can be taken. 

Where the act which a person intends to commit 
is lawful in itself, there is no reason for demanding 
security from him under s. 107, Cr. P. O., even though 
his act is likely to induce his opponents to commit a 
preach of the peace. 

(1) relied on. 

Petition,.for revision of an order of the 
District Magistrate, Ludhiana, dated the 
30th*January, 1926, affirming that of the 
Magistrate, First Class, Ludhiana, dated the 
30th November, 1925. 

Bakhshi Tek Chand, for the Petitioners. 

JUDGMENT.—Two men, Khazan 
Chand and Garja Singh, were puton se- 


curity under s. 107, Or. P C., by Sardar 


Sahib Sardar Amar Singh and their appeals 
have been dismissed by the District Magis- 
trate. ` They have applied for revision and 
the facts are simple enough. These two men 
are Rahtia Aryas being the sons of Rahtia 
Sikhs: that is to say, they are Chamars. 
Khazan Chand is practising as a Hakim and 
the Hindu witnesses for the defence have 
stated that all classes including Brahmins 
take medicine from him. Garja Singh isa 
fitter ina mill. They claimed a right to 
draw water from a certain public well 
situated in Khanna town in the Ludhiana 
District and a section of the population 
objected. A year ago the Deputy Commis- 
sioner by an executive order directed them 
to obtain the water they required by means 
of a jhiwar, who was to be maintained at 
theirexpense. Aftertwomonths this jhiwar 
refused to continue working and the trouble 
began afresh and it is stated by several 
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witnesses that there is likely to be a breach 
of peace, the Rahtias being the victims, of 
those who disapprove of their taking water 
from this public well. The District Magis- 


' trate says in his order that, had they been 


prepared to give an undertaking not to 
draw water from this well, he would have 
accepted their appeal. Where, asin this 
case, the anticipated breach isto be ccm- 

mitted by the other side the only point to 
be seen is whether the act which brings 
about that breach is wrongful in itself as 
laid down in Wohummad Y kub v. Emperor 
(1)and many subsequent rulings, and this 
view isin accordance with the “clear word- 
ing of the section. It is not even alleged 
thatitis a wrongful act for these Chamars 
to draw water froma public well as opposed 
to one which has been built foror dedi- 
cated to the use of any particular religion 
or class of the population. Indeed one of 
the witnesses—a Muhammadan named 
Imdad Hussain—says that if a sweeper turns 
Muhammadan there is no objection to his 
drawing water from such a public well. 
Fifteen defence witnesses all Hindusof the 
upper classes appeared and stated thatthe 
majority of the population did not object. 
It is clear, therefore, that the objectors 


“form a section, large or small, of the popula- 


tion ofthis town but do not constitute the 
whole and even if they did it would not 
affect the question materially. So long as 
these Chamars are doing a lawful act. there 
can be no reason for “putting them on 
security andit would appearto be more 
reasonable to take proceedings against 
those who are expected to commit the breach 
of the peace and offer violence tolaw-abid- 
ing citizens. 

I accept the application for revision and 
set aside the order demanding security. 


A. N. A. Revision acce pted, 
(1) 6 Ind. Cas. 454; 32 A. 571; H Cr. L. J. 355; 7A. 
L. J. 649. 


e 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Miscecutangocs Peririon No. 43 or 1996. 
July 7, 1926. 

Present:—Mr. Kinkhede, Officiating A. J. C, 

. TULARAM AND OTHERS—ACOUSED— 
APPLICANTS 
VETSUS 
EMPEROR—Non-APPLICANT, 
Gr, P, C. (Act V of 1898), s. 497 as amended 


A 40) 
by s. 186 of Act XVIII of 1928—Rail, grant 
of—Diseretion, whether widened under Amending 
> Act of 19283—“Death or transportation for life”, 
scope of—Surrender by accused before date of hearing 

— Protracted nature of trial, effect of, on bail appli- 
cation-- Detention of accused, object of Legislature— 
Bail application—Rule issued—Ezplanation of District 
fagistrate, how to be submitted—Law Department 
Manuul, r. SO (8). 

Section 497, Or. P. O., leaves ample room for exer- 
cise of discretion in granting bails andthe object 
of the amendment made by s. 186 of Act XVIII 
ot 1923 in that section was to vest in the Courts a 
discretion less fettered than before in the matter of 
granting of bails. [p. 41, col. 2.} 

. The phrase “death or transportation for life” in 
s, 497 does not extend to offences punishable with 
transportation for life only but refers only to those 
offences for which death and transportation for life 
are alternative sentences. [ibid.] 

(1) & (2) followed. 


The object of the detention of the accused being 
to secure the appearance of the accused to abide the 
sentence of law, the principal enquiry is whether a 
recognizance would effect that end. In seeking an 
answer to this enquiry the Courts should consider the 
seriousness of the charge, the nature of the evidence, 
the severity of the punishment prescribed for the 
offence and in some instances, the character, means 
anid standing of the accused. [p. 42, col. L] 


The fact that the accused surrendered himself 
before the date of hearing is a circumstance which 
favours the view that the accused is not likely to 
abscond. [tbid.] 


The intention of the Legislature is that an accused 
should be brought before a Magistrate competent to 
try him with as little delay as possible and that 
oecasions for remand to Jail custody shall be as few 
ns possible as is shown by s. 344 of the Cr. P. C. 
ribid. | 

A District Magistrate to whom a Rule is issued by 
the Court of the Judicial Commissioner is required 
under r.80 (3) of the Law Department Manual to 
submil his explanation through the Legal Remem- 
braneer. fp. 11, cols. 1 & 2.) 

Petition from” the order of the First 
Class Magistrate, Bhandara,dated 17th June, 
1926, in Criminal Wase No. 56 of 1926, 

Sir B. K. Bose, Messrs. V. Bose and M, R. 
Bobde, for the Applicants. 


ORDER.—The applicants, (1) Tularam, 
(2) Ganpati, (3) Dasroo, Krishnoo and (4) 
Dasroo Sambhoo, have moved this Court for 
“being released on bail, their application to 
that effect to the trying Magistrate or the 
District Magistrate not having been wholly 
successful. ‘I‘he’applicant, Tularam, is one 
of the five trustees appointed under a Will 
of one Vithoba which is alleged to be forg- 
ed. The applicant, Ganpati, is the scribe 
and the two Dasroosthe attesting witnesses. 
The complaint was filed on 22nd March, 1926, 
by one Bhagwandass S. 1. for prosecuting 
all these applicants for forgery under s. 467, 
, Indian Penal Code, before Mr. B. A. Smellie, 
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who after examination of the complainant 
ordered warrants of arrest ta issue against 
the four accused for 9th April, 1926, the 
date fixed for hearing. Ot 3lst March, 
1926, the applicant, Tularam, appeared with- 
hip Pleader, Mr. Lobo, and surrendered him- 
self and applied for bail. Two of the other 
accused were produced in custody and they 
were also released on bail. The next day 
the applicant, Ganpati, surrendered himself : 
and he was also released cn bail. All these 
were released on interim bail as the date 
of hearing was still in the future. On 9th 
April, 1926, the question of granting bail was 
argued and the next day orders were 
passed under s. 497, Or. P. ©., granting bail 
for one month to Tularam and rejecting 
the applications of the other three accused. . 
The grounds for rejecting bail were that 
the trying Magistrate had no discretion 
in cases in which sentence of transportation 
for life can be passed and that reasonable 
grounds for launching the case existed. 
So far asthe applicant, Tularam, was con- 
cerned the Court thought that he was. 
entitled to the advantage of the proviso 
to s. 497 (i) on the ground of sickness. 
That very day the District Magistrate was 
moved on behalf of Ganpati and the 
two Dasroos for bail, but the District Magis-° 
trate rejected the applications in the follow- 
ing words:— 


“I have had an occasion to go through 
thiscase with the District Superintendent 
of Police and it appears to me that there 
are reasonable grounds for believing that 
the charge should be true. Iam, therefore, 
ynable to grant the hail asked for in this 
non-bailable case. The applications are 
rejected.” 


No progress was made in the case at the 
hearing fixed for 9th April, 1926, nor at 
the adjourned hearing dated 26th April, 
1926, for the examination of Bhagwandass, 
As the Magistrate was going out on an 
extended tourin the tntertor and appar- 
ently thought that the examination mav 
be long, he ordered that his evidence will 
be taken from day to day as far as practice-. 
ble and on completion of the evidence the 
remaining prosecution, witnesses will be 
summoned. In the meantime, on the re- 
quisition of the District Superintendent of 
Police the Magistrate ordered on 16th April,’ 
1926, that the Will and other documents: 
be sent to the Governmené Expert. On- 
26th April, 1926, nothing could ke done 
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for want of the Will and also as the 
presiding Magistrate had gone to Balaghat 
for evidence in ae crimina 
cass had to*be adjourned to 10th May, 
1926. But as the Will had not been re- 
ceived back from the Government Expert 
even on 10th May, 1926, and it was not 
known when it was likely to be received 
_ back, the case was adjourned to 7th June, 
1926, The accused who were in custody 
were ordered to be produced on 24th May, 
1926, for being remanded for the 7th June, 
1926, and the bail of Tularam was extend- 
ed tillthe date of hearing on production 
of fresh medical certificate. The request 
for bail of the other three accused was 
rejected for want of power to grant bail. 
On 24th May, 1926, Ganpati and the two 
Dag’roos were remanded to Jail custody 
till 7th June, 1926. On 7th June, 1926, 
Bhagwandass was partly examined and 
the case was adjourned to the next day. 
Application of Tularam for bail on the 
strength of fresh medical certificate was 
_ pressed but it was orderedto pend till the 
next day. The examination of Bhagwandass 
was concluded onthe 8th June, 1926, and 
the case was adjourned to 17th June, 1926, 
for the defence to be ready for cross- 
examination after inspection of the mass 
of documents put in evidence. Tularam’s 
bail was extended by a fortnight as on 
account of heat he could not undergo the 
operation which was contemplated. -On 
17th June, 1926, further examination, 
cross-examination. and re-examination of 
Bhagwandass took place; as the Public 


Prosecutor was not available till the 7th 


July, 1926,.the case had to be adjourned 
to 7th July, 1926, for the examination of 
two witnesses. The accused who were in 
Jail custody were ordered to be produced 
on 23rd June, 1926, for further remand and 
Tularam was also ordered to surrender 
himself on that date unless he obtained 
an order for his bail from this Court in 
the meantime. 

All the applicants on 16th June, 1926, 
moved this Court for bail and a conditional 
order for bail was passed by this Court on 
18th June, 1926. A Rule was issued to the 
District Magistrate to show cause why the 
conditional order for bail should not be 
made final. The District Magistrate in 
his letter No. Q, dated the 30th June, 1926, 
which was not submitted through the 
Legal Remembrancer, as required by r. 
80 (3) of the Law Department Manual, 


case and the 


. 27 Cr. L. J. 401. 
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urged that, the order should not be made. 


final for reasons already given by the 
Magistrate in his order dated 10th April, 
1926, and also forthe additional reason (set 
forth in his own order dated the 16th Apri, 
1926) that there appeared reasonable grounds 
for believing that the offence was commit- 
ted by the accused. The District Magis- 
trate did not think fit to instruct the 
Government Advocate even to appear at 
the hearing. 

It is argued before me by the learned 
Advocate who appears for the applicants 
that the Magistrates view that no dis- 
cretion is vested in him to grant bail in 


-cases in which sentences of transportation 


for life can be passed, is opposed to the 
principle recognised in Nagendra Nath 
Chakrabarti v. Emperor (1) and in Mohkem- 
med kusoof v. Emperor (2). 1 agree with 
the Judges of the Calcutta as well ag 
Rangoon High Court thats. 497, Cr. P, C., 
leaves ample room for exercise of discretion 
in the matter of granting bails and the 
intention of the amendment made by s. 
136 of Act XVII of 1923 in that section 
was to vest thenceforth in the Courts a 
discretion less fettered than before. I am 
also of opinion that the interpretation put 
by Doyle, J., in Mohammed Husoof v. Em- 
peror (2), on the phrase “death or trans- 
portation for life’ in s. 497, Cr. P.C. ig 
consistent with the widening of this dis- 
cretion, and is amply supported by the 
reasons given by that learned Judge. |, 
accordingly, hold that the’ phrase “death 
or transportation for life’ in s. 497 does 
not extend to offences punishable with 
transportation for life only; and means only 
those offences for which death and trang- 
portation for life are alternative sentenecs: 
and that the Magistrate improperly * re- 
fused tu exercise the discretion vested in 
him by law of granting bail in the present 
case. Looking to the extremely tardy 
manner iņ which this case is proceeding, 
I think, the Magistrate could have been 
justified in enlarging the aceused on bail 
instead of insisting upon ‘their rotting in 
Jail during the time the Crown is engag- 
ed in collecting relevant evidence in sup- 
port of the prosecution. As observed in 
the Calcutta case above referred to at 


= 


e 
(1) 81 Ind. Cas. 220: 51 C. 402 at pp. 115, 417. 38 
C.L. J. 388; A. IL R. 1924 Cal. 476; 25 Cr. LJ. 
132. 
(2) 93 Ind. Cas. 653; 3 R. 538; A. IR. 1926 Rane, 5l 
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. page 416:* “The object of the detention of 


the accused being to secure his appearance 
to abide thesentence of law, the principal 
enquiry is, whether a recognizance would 
effect that end. In seeking an answer to 
this enquiry, Courts have considered the 
seriousness of the charge, the nature of the 
evidence, the severity of the punishment 
prescribed for the offence, and in some 
instances, the character, means and standing 
of the accused”. The fact that two out of 


“the four accused surrendered themselves 


before the date of hearing was a circum- 
stanee which favoured the view that the 
accused were not likely to abscond, but 
it was not a guarantee 
appear to abide the sentence of law. The 
intention of the Legislature is that an ac- 
cused person should be brought before a 
Magistrate competent to try him with as 
little delay as possible, and that occasions 
for remand to Jail custody of under-trial 
prisoners should be as few as possible, as 
s. 344, Gr. P. ©., clearly shows. The grant- 
ing of the District Superintendent's belat- 
ed request for sending the Will along with 
other documents to the Government Expert 
on’ 16th April, 1926, has contributed very 
largely to the delay that has taken place 
in the trial of this case. It is really a 
matter which calls for adverse comment, 
The case had to be adjourned twice for 
that purpose. This must necessarily have 
caused good deal of inconvenience to the 
Grown as well as tothe accused and their 
Counsel and entailed unnecessary costs to 
both. 

For all these reasons, I direct thatthe 
Rule shall be made final and all the accused 
shall continue on bail as already directed 
until the disposal of the case by the Magis- 
tratb or until further orders by this Court. 

G. R. D. Rule made absolute. 


ALN. A. , 
Page of 51 C.—|Ed.] ve 
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CALCUTTA HIGH COURT. 
ORIMINAL Revision No. 988 or 1925. 
January 4, 1926, 
Present:—Justice Sir.Charu Chundur 

Ghose, Kr., and Mr. Justice Duval. 
Srimati HEMANGINI DASI—~Accussp— 
! PETITIONER 
versus < 


EMPEROR—OppositTe PARTY. 
Oglcutta Suppression of Immoral Traffic Act (XIII. 


that they would - 
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of 1928), s. 4 (2)—‘‘Lives in,” meaning of-—Residenc 
for four days, whether sufficient. 

A residence ina brothel for about‘four days before 
rescue comes within the meaniftg of the words “lives 
in” ins. 4 (2) of the Calcutta SuppreSsion of Immoral 
Traffic Act. The whole purpose of the Act would be 
frustrated if a girl has to be an ordinary resident 
before the section can come into operation. 


Rule against an order of the Honorary 
Magistrate, Calcutta, dated the 12th Sep- 
tember, 1925. 

Babu Satindra Nath Mukerji, for the 
Petitioner. l 

Mr. Ashraf Ali, for the Crown. 


` JUDGMENT. 

Duval, J.—The facis of this case are 
as follows :— ; 

One Hemangini Dasi had a son, Hari 
Charan Das, by her husband. After ‘her 
husband died she left the family and lived 
with one Satya Dawan by whom she had 
two daughters. Satya appeared to have 
deserted her and subsequently died, 
Hemangini is now living as a prostitute in 
a brothel. The two girls after Hemangini 
became a public prostitute were being ` 
brought up respectably at Hari Das’s house, 
They are now of the ages of 12 and 10 years 
respectively. 

The Police received an anonymous peti-’ 
tion dated the 19th May and in consequénce 
under the provisions of the Calcutta Sup- 
pression. of Immoral Traffic Act, 1923, a 
search was made and thé two girls were 
discovered living with Hemangini in a 
publie brothel at 14, Rambagan Lane. 
Taney were produced before the Honorary 
Magistrate of the Juvenile Court who has 
ordered their detention until they attained 
the age of 18 in a rescue home. 

Against this order a Rule has been ob- 
tained onthe sole ground that they were 
not ordinarily residing ina brothel at the 
time of their rescue and so they were not 
living in a brothel within the meaning of 
s. 4 (2) of the Act. 

The evidence in the records shows clearly 
that for at least four days before their 
rescue they ‘were residing in the brothel, 
even though it was not their ordinary place 
of residence; and it is said that they were 
there to look after their mother who was 
i]. She could not have been very seriously 
ill, as soon as they were rescued she was 
well enough to go to the thana. 

The only question before usin revision, 
is whether a residence in a brothel for 
about four days before rescue comes within 


X 
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the meaning of the words “lives in.” In 
my opinion it does. The whole’ purpose of 


the section isso rescue -girls from brothels. - 


These innocent girls lived ordinarily not 
far off and admittedly were living with 
their mother in those’ undesirable sur- 
roundings for several nights before their 
rescue.’ The whole purpose of the Act 
would be frustrated if a girl has to be an 
ordinary regident before the section can 
come into operation. 

I would, therefore, discharge the Rule. 

On examination of the evidenceit appears 
that arrangements were being made for the 
girls being married. If there is a bona fide 


arrangement for the marriage of either of” 


them, there will be nothing to prevent 
their natural brother Hari Das or others 
(excluding Hemangini) interested in them 
from applying tothe Honorary Magistrate 
to vary his order, 
Ghose, J.—I agree. 


N. H. Rule discharged. 


~ 


z LAHORE HIGH COURT. 
ÜRIMINAL Revision Perrtion No. 646 
oF 1926. 
July 27, 1926. 
Present: —Mr. Justice Fforde, 

SOHNA—Accussp— PETITIONER 

versus s 

EMPEROR— RESPONDENT. 

Cr. P. C. (Act V of 1898), s. 110—Bad character, 
evidence of. . 

An accused cannot be bound down under s. 110, 
Or. P. C., on general allegations of bad character 
based upon suspicion. 

Jn other words, mere suspicion, and mere allega- 
tions that a person is a man of ill-repute, is not 
sufficient to base on an order under s. 110. 

Petition for revision of an order of the 
District Magistrate, Shahpur at Sargodha, 
dated the 12th January, 1926, affirming that 
of the Magistrate, First Class, Shahpur at 
Sargodha, dated the 21st December, 1925. 

Malik Ram Lal, for the Petitioner. 

Mr. Des Raj Sawhney, Public . Prosecutor, 
for the Respondent. 


JUDGMENT.—The petitioner in this . 


case seeks to set aside the order.of the Dis- 
trict Magistrate of Sargodha dismissing the 
appeal from the order of a Magistrate ofthe 
First Class at Sargodha directing the peti- 
tioner to executé a bond for good behaviour 
for Rs. 280 for a period of one year. 
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The learned District Nagistrate- has ob: - 
viously dealt with the matter under cl. (a) 
tos. 110 of the Cr. P, C. in other words, he 
has held that the petitioner is by habit a 
robber, -house-breaker or thief. Mr. Ram Lal 
contends that the finding to this effect is 
not based on any legal evidence. This con- 
tention is, in my opinion, warranted by the ` 
judgment of the District Magistrate. He 
starts his judgment by stating that “the 
case against the appellant was that he was 
a man of bad character and had been three 
times suspected of burglary. On one occa- 
sion he had also been prosecuted by the 
Police but was discharged by the Court”. 
He goes on to say that evidence of general 
repute has been given against the petitioner 
by persons who suspected him to bea per- 
son of ill-repute. It is true that certain 
witnesses are stated to have alleged in 
Court that they suspected him of burglar- 
ies, but with one exception, the facts upon 
which those suspicions have been based are 
not stated. Nor are the facts staied upon 
which the charge of ill-repute has been 
made against him. The result is that the 


‘petitioner has been bound down under 


s. 110 on general allegations of bad character 
based upon suspicion. The learned District 
Magistrate in dealing with the evidence of 


- the seventeen defence witnesses who were 


produced in Court states that he can attach 
but little weight to this evidence, and the 
reasons he gives are that some of the 
defence witnesses are persons who have had 
commercial dealings with the appellant, and 


. Others are persons of the esame class and 


position as the appellant. These reascns 
for excluding evidence gre obviously not 
sound. 

A number of cases have heen cited to me 
in which the Courts have held that mere 
Suspicion, and mere allegations that a 
person is aman of ill-repute, is not suff- 
cient to base on an order under s. 110. 
Following this line of authority | have no 
option but to accept the revision and set 
aside the order in question. 

R. L. Revision allowed, 

8. D. Š 
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ALLAHABAD HIGH COURT. 
ORIMINAL Appeat No. 342 or 1926. 
June 30, 1926, 
Present :—Mr. Justice Walsh and 
i Mr. Justice Pullan. 
EMPEROR— APPELLANT 
`-  - versus 
-Musammat HAR PIARI AND O0THERS— 
; ACCUSED —RagsronpDENTs. 
Penal Code (Act XLV of 1860), ss. 201, 302—Murder— 


` Person committing murder if can be guilty under s. 201 


—Removal of corpse from one place to another, if 
falls within s$. 201—Confession to Police Opficer—Con~ 
fession volunteered to mukhia in expectation of help, 
admissibility of. 

A person. who has actually committed a crime, 
whether murder or any other crime, is not any the 
less guilty of removing traces thereof ifitis proved 
against him that he has done so, because he was 
the person who actually committed the offence. [p. 46, 
col. 2.) 

(2) dissented from, 

The mere removal of a body from one place to 
another so as to remove traces of the place or in- 
dications which might implicate a particular in- 
dividual, even though such removal does not remove 
undoubted evidence that a murder has taken place, 
is within s. 201, Indian Penal Coda, [zbid. } 

(3) approved. 

A confession made to another person inthe pre- 
seuce of a Police Officer, who has asked or instructed 
that other person to take the confession in such a way 
as to be his agent, where the confession takes place 
under such circumstances that the Police Officer is 
in such proximity as to make his presence likely to 
affect the mind of the confessing pergon, is in sub- 
stance a confession to a Police Officer and is, there- 
fore, inadmissible. But, although amukhia is un- 
doubtedly a man in authority, and would appeal to 
a villager as a person who is able or likely to be 
ale, to promise him a pardon or some other induce- 
ment, where the accused volunteers to make a state- 
ment to a mukhia if he could get some assurance 
from him that. he “would do his best to help the 
accused, the statement cannot be regarded as having 
been made under any inducement proceeding from 
a person in authority so as to make it either inadmis- 
sible or irrelevant. [p. 47, col. 1.] 

Criminal appeal by the Local Govern- 


ment, from an order of acquittal passed 

by the Sessions Judge, Mainpuri, -dated 

the 26th March, 1926. ° f 
The Government Advocate, 


Crown. : 
Mr. H. K. Mukerji, for the Accused, 


_for~ the 


JUDGMENT.—Thisis an appeal by 
Government against an acquittal of a fami- 
ly of three persons, namely, Balwant Singh, 
his wife Musammat Durga, and their 
married daughter, Wusammat Har Piari, 
who were acquitted by the Sessions Judge 
of Mainpuri on a charge of having poisoned 


‘Har Piari’s husband. If it were not that 
‘the learned Judge has expended upon this 


F97 1. 0, 19264 


quits short case more than seven solid printed 
pages of matter, we should have said that 
the case was free from any difficulty, and 
we have no hesitation in agreeing with all. 
the assessors in nding thatthe wife ad- 
ministered the dhatura poison of which her 
husband undoubtedly died. 

Before turning to the express findings 
of the learned Judge, whieh we shall 
have to mention in a moment, we may > 
say broadly what is really elementary in 
connection with cases of circumstantial 
evidence, that a violent presumption arises, 
perhaps one of the strongest presumptions 
known to: thelaw, when aman dies in his 


own house surrounded by his own family, 


and poisoned shortly after eating food 
which must have been prepared for him 
by his wife, and no explanation is forth- 
coming {from the occupants of the house- 
hold as to what had happened to him to 
cause his death. It is not too much to say 
that there is hardly one of us, ifour own 
wife or close relation living under our roof 
suddenly died, and the corpse were found > 
buried in our house, who would not expect 
to be immediately called upon by the. 
authorities for a clear explanation of the 
occurrence, and who would not be surprised, 
in the event of our being unable to give. 
it, if we were charged with having cased 
the death. Where, in addition to such 
violent presumption, the persons accused 
are proved to have been guilty of persistent 
lying-in an attempt to account for the 
absence of the deceased, and are also shown 
to have hidden the corpse to save them- 
selves, ihe presumption becomesa certainty, 
The learned Judge has set out more or 
less correctly, though framed in verbiage, 
which sometimes detracts from the value 
of the fundamental facts, six items of cir- 
cumstantial evidence which were disclosed 
by the evidence at the trial against the 
accused. He has discarded at least two on 
grounds which to our minds are quite in- 
adequate. We refer to the motive, which 
we think is clearly established, that this 
young woman was of a loose disposition 
and quite prepared to get rid of her hus- 
band, and the other the evidence of Hoti 
Lal, who said quite casually that he had 
seen the wife picking dhatura seed from 
some shrub outside the village and had 
naturally remarked upon it at the time, 
and against whom there is really nothing. 
except what one may describe as fanciful 
suggestion, or even as: my brother said 
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during the argument, fhe mere fact that 
he is appearing asa witness for the pro-. 
Secution. W& see no reason whatever for 
recklessly charging this man, who-is an 
independent person and a Brahman, with 
deliberate invention of what is after alla 
small piece of evidence. The learned Judge 
has omitted from his list one significant 
. fact, which is no reproach to him, because 
it is one of those facts which require train- 
ing and experience in criminal investiga- 
tion to appreciate at its true value, but it is a 
significant fact that the stomach at the post 
mortem examination was found to contain 
about 1 lb. of partly digested rice. 
Government Advocate has drawn our atten- 
tion to a. statement in Lyons Medical 
Jurisprudence that rice has been shown 
by experiment to be digested in about an 
hour. We have no medical testimony to 
assist us, and, therefore, we can only specu- 
late. Itis possible that ifa Doctor were 
asked, he would agree that in a person 
suffering from dhatura poisoning, which 
undoubtedly affects the nervous system, 
the blood is thrown into such a condition 
that the process of digestion is much re- 
- tarded, and, therefore, it is necessary that 
eone should make a substantial addition 
to the period of an hour in dealing with a 
person suffering from dhatura poison- 
ing. But the presumption is irresistible 
that he died within a very short time and 
by that we mean at the most two hours 
of his last evening meal. Under the cir- 
cumstances we have no hesitation in hold- 
ing that.the appeal succeeds, and that all 
the three persons are guilty of having caused 
‘the death of Beni Singh. 

We now come to consider the legal ques- 
tion involved in that finding, and with due 
respect to this very able Judge with great 
experience, particularly in Sessions work, 
we cannot but express our surprise at 
the maze .of logical fallacies in which, by a 
super-abundance of technical considerations 
he has drifted, throwing common sense to 
the winds. He says that if there had been 
only one person in the house instead 
of three, it would not have been at all 
difficult to fix the guilt. It is consol- 
ing to be assured by him that in such a 
case he would have experienced no -diffi- 
. culty. But inasmuch as fixing the guilt 
is merely another way of applying what 
: the law calls a violent presumption, which 
_justifies, conviction in the absence of any 
explanation, he overlooks the fact that the 


The. 


EMPHROR V, HAR PIARI, +5 
same logical process applied to one applies - 


to all, except those who are prepared with 
an instant explanation of their conduct con- 
sistent with innocence. It might at least 
have occurred to the learned Judge, as he 
felt himselfin a difficulty, that there was 
anotherviolent presumption drawn from ones 
knowledge of human nature and of Indian 
village life which it is the duty ofa Tri- 
bunal in such a case to apply, namely, that 
the food partaken at the evening meal by 
a husband in an ordinary constituted house 
is prepared for him and served to him by 
his wife. The learned Judge on this case 
had the advantage of the fact that the wife 
has never denied, ifindeed she has not 
admitted, that she did in fact serve, if not 
prepare, the evening meal. The most that 
she suggests and this seems to be the only 
point urged on her behalf by Mr. H. K. 
Mukerji, her: Vakil, which 1] was able to 
follow is that the curd came from the 
nephew FPokhi. But unless the whole dish 
of which the mixture was composed were 
prepared by Pokhi that fact raises no pre- 
sumption against him, and indeed, if any- 
thing raises a presumption in his favour, 
because the natural property of dhatura 
being bitterness and curd being itself 
sour, gur, or something equivalent, is re- 
quired as a vehicle for the poison if its 
presence is to be sufficiently concealed from 
the victim toinduce him to consume it. 
The learned Judge seams tc have tried him- 
self up into a logical in posse, so far as we 
can follow him, in the following way, that 
inasmuch as there are three persons, one 
ef whom undoubtedly administered the 
poison, and as nobody lse was present, 
it is impossible for any human being to 
say which of them did it, and assuming 
that there was one principal and two abet- 
tors, itis impossible to convict either of 
the three of abetting, because it is impos- 
sible to say” which of them abetted the 
third, and inasmuch as one is unable to 
say which was the principal “and which 
was the abettor, alfhough.you are quite 
certain that the three contained both the 
principal and the abettor, the law compels 
you to say that the three contain neither. 
Such a method of reasoning would, es- 
pecially in cases of murder at night by 
armed gangs of dacoits, render conviction 
in a great number of cases a practical im- 
possibility, and would leave large portions 
of the population atthe mercy of armed 
dacoits. It ignores the well-establisifed 
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principle that if two men go oub at the 
night to way lay a third and to rob him, 
and undoubtedly rob him because both are 
found with portions of his property after- 
wards in their possession, and the third 
man’s corpse is also found in the neigh- 


. bourhood, although both of them undoubt- 


edly were engaged in the murder, neither 
of them can be convicted of murder, .be- 
cause no human being can say which of 
them did it. That fallacy has been des- 
troyed both by the principles of English 


. Criminal Law as laid down for generations 


and also by the appropriate section in the 
Penal Code, ifit were worthwhile to refer 
to it. 
Unfortunately we are compelled to deal 
with one or two other legal fallacies con- 
tained inthe learned Judge's judgment. 
Having arrived ina series of these falla- 
cies at the paradox that, although he was 
satished that the three accused before him 
were the only ones who could be possibly 
guilty of the offence with which they were 
charged, it was impossible to convict either 
of. them, he seems to have been somewhat 


. startled by the consequence of his own rea- 


soning, and he sought to apply, asa kind 
of subsidiary refuge from an illogical posi- 
tion, s. 201, which makes the concealment 
of the corpse or the removal of traces of 
the crime punishable per se. But here 
again, owing to two decisions which he cites 
with accuracy In his Judgment, he was 
confronted with the paradox, which pursued 
him as a kind of spectre of his own pre- 
vieus decision that all three contained the 
murderer though, he could not convict any- 
one of murder, because he found himself 
unable to convict either of them for con- 
cedling the corpse, although they undoubt- 
edly did so, because by his own finding 
either of them might be the murderer, and 
the Allahabad High Court had told him 
that the section could .not apply to a mur- 
derer. .He also found that if he used s. 
201 at all, he might by accident be apply- 
ing it toa mmprderer when the Allahabad 
High Court has told him not toapply. We 
do not agreé with this reasoning, We think 
that it lacks both logic and common sense, 
but asa matter of fact we think it right 
inasmuch as the decisions referred to, 


namely, the case of Empress of India v. 


Kishna (1) and the case of Queen-E'mpress 
v, Dungar (2) have been seriously ques- 


(1) 2 A. 713; 1 Ind. Dec. (N. s.) 1001. 
@) 8 A,.252; A. W, N, (1886) 71; 5 Ind, Deo,(w. s.) 43, 


EMPEROR V, HAR PIARI, 


(97 I. O. 1926] 


tioned and dissented from, if not absolute- 
ly overruled By two Benches, of which one 
member ofthis Bench happened to have 
been a member on both occasions. The | 


matter seems to come up with such fre- © 


quency that we think it desirable to ex-* 
press our opinion definitely upon it. It is 
necessary for the purpose of our decision 
because the Government have appealed on - 
s. 201, and the appeal, therefore, involves 
the question whether if the Judge were 
right in acquitting under s. 302, he was 
justified in acquitting under s.201. We 
hold definitely that both these cases, or ‘at 
any rate the dicta about to be referred to 
which are found therein, cannot be accepted 
as good law: | 

The first point, namely, whether s.* 201 
applies to the actual culprit in a case of 
murder, is obviously academic. None-the- 
less we are unable to agree with the view 


that a person who has actually committed 


a crime himself whether murdér or any 
other crime is anytheless guilty of ramov- 
ing traces thereof if itis proved against 
him that he has done so, because he was 
the person who actually committed the 
offence. If the Legislature intended to 
provide such an exception, they would un- 
doubtedly have said so in express léngu- 
age. This was the point decided in the 
case of Queen Empress v. Dungar (2) and 


‘we hold definitely thatit was wrongly de- 


cided. Further we agree with the decision 
in the case of Emperor v. Autar (3) in. 
holding that the mere removal of a body : 
from one place to another so as to remove 
traces of the place where the murder took 
place, ar indications which might implicate 
a particular individual, even though such 
removal does not remove undoubted eyi- 
dence thata murder has taken place, is 
within the section. 

We arefurther bound to disagree with 
the learned Judgein his holding that the 
confession in this case was inadmissible 
and irrelevant. We say nothing to throw 
doubt on the proposition that a confession 
made to another person in the presence of 
a Police Officer, who has asked or instruct- 
ed that other person to take the confession 
in sucha way asto be his agent, where 
the confession takes. place under such cir- 
cumstances that the Police Officer is in 
such proximity as to make his presence 


(3) 86 Ind. Oas. 52; 23 A, L. J. 25; L. R. 6 A, 68 
ve 26 Or. L. J. 676, A. I R. 1925 All, 315; 47 A, 
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- likely to affect the mind of the confessing 
person, is in sukstance a" confession to a 
Police Officer. That is not this case. The 
confession was made to the mukhia. Why 
the learned Judge holds it to be inadmis- 
sible wedo not know. It certainly was 
` not induced by any promise, because al- 
though the mukhia is undoubtedly a man 
in authority, and would appeal toa villa- 
ger as a person who was able, or likely 
to beable, to promise him a pardon or 
. some other inducement, in this case Balwant 
Singh, who made the statement, volunteer- 
ed to make the statement if he could get 
some assurance from the mukhia that he, the 
mukhia, would do his best to help him. , In. 
our view that isnot an inducement pro- 
ceeding from the person in authority with- 
in the meaningof the section so as to make 
the confession either inadmissible or irrele- 
vant, 
We have, therefore, to allow the appeal, 
and the further question arises what we 
ought to do. We come definitely to the 
conclusion on this evidence that the wife 
was guilty of poisoning -her husband and 
must be convicted under: s. 302, Indian 
Penal Code. Whether her parents were 
«parties to her act as principals is not so 
clear, although there is evidence upon 
which any Jury might find that they were. 
‘Upon that we give them the benefitof the 
doubt, but we hold upon their subsequent 
conduct, the lies which Balwant Singh 
told, the undoubted fact that they concealed 
the death, buried the corpse and showed 
great signs of fear and uneasiness when 
the constable spent the night in their house, 
_ they must be held to have abetted the 
“Crime under s. 802and to be guilty as 
abettors. We, therefore, convict them under 
s. 114 read with s. 302. 


With regard to the sentence, we feel 
that-we have no alternative but to do our 
. duty in this matter. We have reason to 
think that murders by poisoning of hus- 


bands by their wives in Indian villages are © 


much too common, and more frequent than 
the criminal statistics in the Provinces 
indicate. We see no reason toapply the 
lesser alternative in the case of any woman 
who cruelly and cold-bloodedly administers 
poison tothe man whom itis her duty to 
assist, protect and serve. 


We, therefore, order dfusammat Har Piari 
to bs hanged by ths neck until she bə 
dead. The other two, Balwant Singh and 
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Musammat Durga, we sentence to transpor-. 
tation for life. 

On the question of s. 201 we are bound 
to record a conviction, although, having 
regard to the sentence already passed, this 
matter does not appear to be of any imme- 
diate importance. If occasion should arise 
the case must be put up before us again 
for sentence. 


A. N. A. Order set aside. 


LAHORE HIGH COURT. 

CeiminaL Revision No. 656 or 1926. 
June 18, 1926. 

Present:—Mr. Justice Harrison. 

Musammat BELOLAN—Accusgro— 
PETITIONER 
VETSUS 
MATU—RuseonDEnt. 

Criminal trial—Statement that party closes 
case, record of—-Presumption of correctness. 
Where a statement by a party that he closes his 
ease does not bear his signature or thumb mark or 
any certificate that it was read over to him, the 
statement cannot be said to have been recorded in 
accordance with law and there is no presumption of 


its correctness. 
Case reported by the Sessions Judge, 


Karnal, with his No. 196-J, of 19th April, 
1926. 

FACTS.—This was an application by 
Musammat Bholan under s. 488, Cr. P. O., 
against her husband Matu. The Magistrate 
has dismissed the application and Musam- 
mat Bholan. has applied fon revision. 

GROUNDS.—Appellant says all her 
witnesses were not examined by the Magis- 
trate, though. they were present in the 
Court. This appears to be correct. The 
woman had called four witnesses and all 
four were duly served with summonses. 
There is a statement of complainant on the 
record that her evidence was closed but it 
does not bear her signature or thumb mark 
or any certificate (as all statements should 
do) that it was read over to the complain- 
ant. The statement being not recorded in 
accordance with law there is fo presump- 
tion of its correctness. The applicant is a 
poor ignorant woman and most probably 
even if she made the statement that she 
closed her evidence she did so'under some 
misconception. 

It is racommended, therefore, that the 
order of the Magistrate may ba sət aside 
and the case remanded for full iaquiry. e 


his 


=e 
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Mr. Shamair Chand, for the Petitioner. 
ORDER.—For the reasons given by the 
learned Sessions Judge I set aside the 


“ order of the Magistrate dismissing the ap- 


plication and discharging the accused 1 

order afull inquiry and all the evidence 

of the applicant to be heard and recorded, 
Baka. Revision accepted. 


th yieee 


PATNA HIGH COURT. 
CRIMINAL Revision No, 287 or 1926. 
June 7, 1926. 

Present:—d ustice Sir John Bucknill, Kr, 
AKLU AND aNOTHER—ACCUSED -— 
PETITIONERS 
Versus 
EMPEROR—Oppositsé PARTY, 

Motor Vehicles Act (VIII of 1914), ss. 6, 8—Local 
rules, rr. 12, 18—Driving license, demand of—Car 
standing in private premises License not on person 


` of chau ffeur—Prosecution, whether proper—Failure to 


fix number plates—User of car, liability of —Defective 
lights, prosecution for—Evidence required, nature of, 
A Police Officer can ask the driver of a motor 
vehicle for his licensein the private grounds ofa 
person, and it is not necessary that the car should be 
actually being driven on a public road. [p. 49, col. 1.) 
- Tt ig a harsh way of administering the law to 
institute a prosecution against a properly licensed 
chauffeur simply because he may have not got the 
license on his person. The offence, if at all, is a 
technical one and does not merit a prosecution. 
ibid. 
i AN r. 12 of the rules made under the Motor 
Vehicles Act, it isthe owner of the car who is res- 
ponsible for fixing the number plates on the car, and 
a person who has merely the use of the car cannot 
be prosecuted for the absence of such plates. [p. 49, 


- col. 2 | 


In a prosecution for driving a motor vehicle on a 
publig road with defective lights, time is practically 
the mostimportant point. In such a case there should 
be independent and direct evidence (preferably of 
two persons with separate and accurate time-pieces) 
indicating exactly the time af which the car has been 
observed being driven on the public road with 
defective lights. It is of little practical use for a 
Police Officers to come into Court and say “some- 
time after dusk” or “about 7 p.m.” or words to that 
effect, if it is hoped-that such a prosecution is to be 
successfully conducted. [p. 50, col. 2.] 

- Application. against an order of the Ses- 
sions Judge, Purnea, dated the 8th March, 
1926, confirming that of the Deputy Magis- 
trate, First Class, Purnea, dated the 13th 

s 


January, 1926. 
Messrs. Hasan Imam and D. L. Nandkeol- 


ar, for the Petitioners. 
JUDGMENT.—This was an applica- 
tiof made to this Court in criminal revisional 
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jurisdiction by two persons named Aklu 
and Shyamnarain Rai. The first of. the 
applicants is a chauffeur in the employment 
of a wealthy gentleman named Mr. P.C. 
Lal, the proprietor of a large property 
known as the Dharamganj Estate. This 
chauffeur was convicted by a Deputy Magis- 
trate of Purnea on the 12th of January 
last ofan offence -against the provisions of 
s. 8of the Motor Vehicles Act(VIII of 1914) 
which is punishable under the provisions of 
s. 16 ofthe same Act. The offence contem- 
plated by s. 8 is the non-production by the 
driver of a motor vehicle of hislicense upon 
demand by any Police Officer. This appli- 
cant was fined Rs. 5. - 

The second applicant is an Assistant 
Manager of the Dharamganj Estate; he is 
also in the employment of Mr. Lal and isin 
a responsible position. He was convicted 
by the Deputy Magistrate of Purnea on the 
12th of January last of two offences against 
rules made under the provisions of the 
Motor Vehicles Act of 1914. The first of 
these convictions was in respect of an 
offence committed against the provisions of 
r.12. This rule relates to the necessity for 
having marked and numbered plates ona 
motor vehicle. The second conviction was, 
relative to r. 13 of the rules made underthe 
Motor Vehicles Act of 1914. This r. 13 
relates to the necessity for the appearance 
of certain lamps on* motor vehicles driven 
on public roads at certain timesof the night. 
Apparently, as asortof compound penalty 
for the breaches of the rr.12 and 13, the 


Deputy Magistrate sentenced Mr. Shyam- 
the “ 


narain Rai to pay a fine of Rs, 25; 
penalties for contravention of rules made 
under the Act are regulated mainly by s. 16- 
of the Act itself, 

From these convictions and sentences the 
two applicants applied to the Sessions Judge 
of Purnea asking that he should refer the. 
matter to this Court; the Sessions Judge, 
however, on the 8th of March last, refused 
to doso, and hence the matter has come up 
here in revision. 

The whole matter is really a very petty 
one; but it seems to have aroused a consider- 
able amount of feeling’ in the neighbour- 
hood. I do not propose, however, to refer | 
to any question of that kind; but merely to 
examine the matter from a legal point of 
view. 


In the first place, with regard to the first” 
applicant, the chauffeur, there is no doubt: 
that he had been driving a car; he had: 
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driven the car to the house ofa Deputy 


Magistrate, Babu Rameshwar Singh, at 
Kishanganj and when at that gentleman's 
_house was asked by a Deputy Superintend- 
ent of Police (Mr. Sanyal) to produce his 
license, he had not got it with him, but 
“had it at his house. Section 6 of the Act 
prescribes so far as is here material as 
follows:— _ 

“No person shall drive a motor vehicle 
ina public place unless heis licensed in 
the prescribed manner, and no owner or 
person in charge of a motor vehicle shall 
allow any person who is not licensed, to 
drive it.” 

Section 8 reads: 

“The driver of a motor vehicle shall pro- 
duce his license upon demand by any Police 
Officer,” : 

The learned ‘Counsel, who has appeared 

` forthe applicants here, suggests that Police 
Officer cannot ask a driver of a motor vehi- 
ele for his license in the private grounds of 
a private person; butcan only do so when a 
‘car is actually being driven by the person, 
whose license is demanded, whilst on the 
public road Ido not think that there can 
properly be read into the Act any buch exact 
restrictions of the time or place at which a 
Police Officer can demand a driver's license. 
The administration of this law should, how- 
ever, be carried on with sympathy and firm- 
ness. In this case, itseems that the Deputy 
Superintendent of Police, one evening, saw 
the car in question being driven into the 
premises of the Deputy Magistrate; it seems 
to have had no nametplate and the lights are 
said to have been defective; the Deputy 
‘Superintendent, therefore, followed the car 
and eventually reached the Deputy Magis- 
‘trate’s compound and there it was that he 
asked the chauffeur for his license. Now, 
asa matter of fact, it is common ground 
that the chauffeur was properly licensed 
driver and had at his house nearby his 
license. Imustadmit that it does seem to 
me (although it may be said that the chau- 
'ffeur was guilty of a technical offence) that 
itisrather a harsh way of administering 
the law to institute a prosecution against a 
chauffeur simply because he may have not 
got his license on his person. In any case, 
although I think that he has committed a 
technical offence I do not think that he 
should, under the circumstances, have been 
prosecuted; and Í, therefore, order that his 
fine shall be reduced from Rs. 5 to one 
anna; as ido not think that prosecution 


4 


AKLU 0, EMPEROR. 


49 


under the circumstances should have taken 
place. 

I next come to the question of the absence 
of the name-plate. There seems no doubt 
whatever that there was no proper name- 
plate on the car that evening. The ex- 
planation is that the car had just come that 
day from a workshop where it had been 
repaired and that the plate was at the 
Dharamganj Katcheri, it would,no doubt, 
have been fixed the next day; there was 
plate which had always been used and pro- 
perly used on the ear. Now r. 12 of the 
rules made under the Motor Vehicles Act 
of 1914 throws upon the ownerof the car 
the burden of seeing that the plates con- 
taining the distinctive letters and number 
of the car are fixed in the proper place upon 
ore “vehicles. The material part reads 
thus:— 

“Every owner shall within three days of 
the registration cause the mark assigned to 
the motor vehicle under r. 9 to be shown in 
white on two black rectangular plates, etc. 
ete.” 

Now the facts with regard to this particu- 
lar car are somewhat confused; one thing, 
however, is quite certain and that is that 
Mr. Shyamnarain Rai was not the owner. 
It would seem from the evidence of Mr 


“J.J. Mackay that he was at one time the 


Sub-manager at Dharaniganj kateheri at 
Kishanganj; that during the period when 
he occupied that position Mr. Lal purchased 
a car for the use of the officer who was Sub- 
manager of the Dharamganj katcheri at 
Kishanganj. lt was a Ford car and, al- 
though it was purchased by “Mr, Lal and 
was an Estate car, it appears that Mr. 
Mackay (probably through ignorance of the 
law) registered the ear in his (Mr. Mackay's) 
own name. Sofar asil am aware, this re- 
gistration has never been altered; but, 
some time after Mr. Mackay vacated his 
position, he seems, urider the provisions of 
r. 10 of the rules made under the Motor 
Vehicles Act of 1914, to have given wriiten 
information to the Police that he no longer 
“was in charge of the oar.” No doubt the 
“charge of the car” (whatever, that may 
exactly mean) conveys in popular language 
the general idea that Mr. Mackay was in 
control of the car itself whilst he was Sub- 
manager of the Estate at, Kishanganj. No 
doubt, too, Mr. Shyamnarairn Rai succeeded 
Mr. Mackay in office and also in being “in 
charge of the car’; but although Mr. Mackay 
seems to have wrongly been registered ag 
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owner of the car, there is nothing to indicate 
that Mr. Shyamnarain Rai was ever register- 
ed even wrongly as the owner; and it is 
quite clear that he is not the owner within 
the meaning of r.12 of the rules. Under 
these circumstances it seems impossible to 
uphold this conviction under this rule. 
The person responsible for having a board 
fixed upon the vehicle appears to be the 
owner and not the person who, from time to 
time, may have the use of the car. 

Lastly, 1 come to the question of the 
conviction under r. 13 of the Motor Vehicles 
Act of 1914. Rule 13 reads: 

“No motor vehicle shall be driven on a 
public road during the period between half- 
an-hour after sunset and half-an-hour before 
sunrise unless every lamp prescribed by 
r. 8 (4) is lit and unless its light is visible 
within a reasonable distance”. 

Now it may well be asked as: to who is 
responsible with regard to the lights being 
in proper order and duly lit. This opens 
up a considerable field for speculation, one 
may think that the real person who is in 
charge of the car and who is looking after 
and should look after the lamps must 
primarily be the driver; but then one may 
well say that there might occur cases in 
which the person not actually in charge of 
the car might be responsible; as, possibly 
for example, in the case of a person who 
“was the owner of the carand who refused to 
provide his driver with the necessary 
batteries for the purposes of illumination or 
with the necessary lamps or bulbs. How- 
ever, this question does not really arise, I 
think, here; because [ am not satisfied that 
it was clearly shown that the car was being 
driven ona public road at a prohibited time. 
On the day in question which was the 14th of 
September last, the sun set at 6-10 P. m, and 
lighting up time was 6-40 P. m. The Deputy 
Superintendent of Police considered that 
the time at which he saw the car (a Ford 
car) being driven on the public road and 
entering -intothe Deputy Magistrate's com- 
pound at Kishanganj was about 8 P. m. 
This, however, seems to be open to some 
criticism. * The Deputy Magistrate himself 
states that it was at about6 or 7 r. m. that 
the car arrived at his compound; whilst the 
Sub-Deputy Magistrate, who lives close by, 
states that°it was aboutdusk that he went to 
visit the Deputy Magistrate and found him 
and the second applicant already talking; 
he thinks that he arrived at the Deputy 
Magistrate's house between 6 and 6-30 p, M, 
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Now these two gentlemen aré persons of 
repute and position and their recollection 
of the matter may be taken as unbiased. 
It seems very doubtful whether it has been- 
satisfactorily shown that defective lights 
were used on the public road at a prow 
hibited time:‘of night. It must be re- 
membered thatthe Deputy Magistrate and 
the Sub-Deputy Magistrate were giving 
evidence forthe prosecution. We do not 
find any distinct statement as to the exact 
time at which the Deputy Superintendent 
of Police saw the car being used wrongfully 
without proper lights ; and, I may say, that 
itis of the utmost importancé that when a. 
prosecution of thischaracter is being under- 
taken, there should be independent and 
direct evidence (preferably of two persons 
with separate and accurate time-pieces) 
indicating exactly the time at which the 
car has been observed being.driven on the 
public road with defective lights. It is of 
little practical use for a Police Officer tod 
come into Court and say that “sometime | 
after dusk” or “about 7 P. m.” or words to 
that effect, if itis hoped that such a pro- 
secution is to be successfully conducted. 
In questions of contravening regulation as 
to the time of lighting lamps on what I 
suppose one must consider a dangeroua 
vehicle, time is practically the most material 
point and the-point of time must be proved 
meticulously and accurately. I do not 
think that this is the case here. The 
Deputy Superintendent of Police in the 
course of a very long cross-examination, 
indeed, says that he cannot swear that the 
car was not at the Deputy Magistrate's 
place from 6 to 6-15 r. m. on that day. One 
may understand that this officer means that 
he cannot say whether between those two 
times the car was not at the Deputy Magis- 
trate’s compound. I donot gather that he 
thinks that his statement with regard to 
the hour or approximate hour at which he 
had seen the car being driven on the road 
was wrong; but I may point out that accord. 
ing tothe evidence of the Deputy Magis- 
trate and the Sub-Deputy Magistrate, there 
was only one occasion upon which the car 
came in the Deputy Magistrate’s compound 
that evening; and that was at the time 
when they were all together and when the 
Deputy Superintendent of Police followed 
the car in some 15 or 20 minutes after it 
arrived. I do not think, therefore, that the 
case of conviction wilh’ regard to the 
improper lighting of the car in *contravems. 


_ (07 1.0. 1936} 


‘tion of r.13 of the Motor Vehicles Act of 
1914 can be upheld and it must be set aside, 

The result is that the conviction of the 
first applicant will be upheld but, under 
the circumstances, his sentence of Rs. 5 fine 
will be reduced toafineofone anna. The 
surplus fine of the chauffeur, if paid, must 
be refunded, With-regard to the convic- 
' .tion of the second applicant Mr. Shyam- 
narain Rai, for contravention of rule 12, it 
must be set aside on tle ground that he 
was not the owner of the car. His convic- 
tion for contravention of r. 13 under the 
Motor Vehicles Act of 1914 must also be set 
aside on the ground that the timeat which 
the alleged offence was committed has not 
been satisfactorily proved, the. joint sen- 
tence, of fine passed against him for the 
double offence which he is alleged to have 
committed in contravention of the two rules 
Nos. 12 and 13 under the Act must be set 
aside and the fine, if paid, refunded. 

N. HE, Order accordingly, 





RANGOON HIGH COURT. 
ÖRIMINAL REFERENCE No. 39 or 1926. 
March 26, 1926. 
* Present:—Mr. Justice Carr and Mr. 
: Justice Duckworth. 
U NYAN NEIN DA AND OTHERS — 
AccusED—APPELLANTS 
versus 


EMPEHROR—Opposire PARTY. 

Cr. P.C. (Act V of 1898), s. 196-—Penal Code (Act 
-XLV of 1860), ss. 121A, 124A—Proseculion order by 
Government for waging war—Sedition, conviction for 
—Court, power of. 

Where on a prosecution instituted against’ certain 
persons on a complaint filed by the Local Govern- 
ment that “they committed offences punishable under 
s. 121A of the Penal Code, in that they at divers 
places” within a certain district, “and at various 
times and on various occasions” during certain months 
“conspired to wage war against His Majesty the King- 
Emperor“, the Court finds that the facts proved do 
not constitute the ‘offence to wage war punishable 
under s. 121A, Penal Code, but that they do constitute 
an offence punishable under another section comprised 
in Ch. VI of the said Code, viz., sedition under 
s. 1244, the Court is not competent to take cognizance 
of such other offence and to convict the accused per- 
sons thereof. |p. 54, cols. 1 & 2: 

(Alipore Bomb case)—Barindra Ghose v, Emperor 
(1), Umayyathanlagatu Puthen Veetil Kunhi Kadir v. 
Emperor (2), Queen-Eempre's v, Bal Ganadhar Tilak 
(3\ In re Chidambaram Pillai (4), In the matter of 
Kalagava Bapiah (5) Nga Aung Hman v. Mmperor (6) 
and U Pathada v. Emperor (7) distinguished. 

e The provisions of the Cr. P. ©., dllowing the Court 
to frame a charge of the offence it finds to be proved, 
to alter the charge or to convict of an offence of 

. Which a clarge -has not actually been framed, must 


we 
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be read subject to the provisions of s. 196 of the Code, 
[p. 53, col. 2; p. 54, col. 1.] 

Reference made by Oarr, J.,in Criminal 
Appeal No. 1535 of 1925, on the 12th March, 
1926, the facts of the case and the circum- 
stances leading to the conviction being set 
out in the following 

ORDER OF REFERENCE. 

“On the 3rd April, 1925, the Local Govern- 
ment ordered the District Superintendent of 
Police, Magwe, to lay a complaint charging 
the present appellants and certain other 
persons with offences of conspiring to wage 
war against His Majesty the King-Emperor 
—offences punishable under s. 121A of the 
Penal Code. . This was done and the accus- 
ed persons were committed for trial at the 
Magwe Sessions. Towards the end of the 
trial, before taking the opinions of the 
Assessors the Sessions Judge framed ad- 
ditional charges under s. 124A of the Penal 
Code. Ultimately he convicted the appel- 
lants under s. 124A only. 

“The first question raised in this appeal 
is whether this conviction under s. 124A 
is lawful. Itis urged that under s. 196 
of the Or. P. C., the Court cannot take 
cognizance of any offence other than that 
of which the Local Government has laid 
or authorized a complaint. The authority 
cited for this proposition is (Alipore 
Bomb case)—Barindra Kumar Ghose v. 
Emperor (1). Certain other cases have been 
cited before me by the learned Advocates 
for both sides, but I am unable to find in 
those cases anything which will assist to 
a decision of the present question. 

“In the Alipore Bomb case (1) the Bengal 
Government had authorized a Police Officer 
to lay a complaint of offences under ss. 
121A, 122, 123 and 124 of “the Penal Code, 
or under any other section of the said 
Code which may be found applicable-to 
the case, Oertain of the accused persons 
were charged and convicted under s 121 
of the Code. -[t was held by the Calcttta 
High Court that no complaint under 
s. 121 had been authorized by the Local 
Government and that the Courts had, 
therefore, no power to. take cognizance of 
the offence and that the convictions under 
that section could not be sustained. 

“The learned Chief Justice said (pages 
489* and 490): ‘It further appears to me to 
be the true implication of s. 196 that the 
judgment of the Local Government shonld 
oe 359; 37 O. 467; 14.0. W. N. 1114:11 

Te. Lt, . 


*Pages of 37 O—[Ed,] Ta 
4 


+ 


1 


. 


52 


be specifically directed to the particular 
sections of Ch. VI in respect of which 
proceedings are to be taken, and that the 
order or authority should be preceded by, 
and be the result of, a deliberate deter- 
mination that proceedings should be taken 
in respect of a particular section or par- 
ticular sections of the Chapter and no 
other.’ 

“The Sessions Judge in the present case 
acted, as he thought, under the provisions 
of s. 230 of the Cr, P. C. That section 
was not discussed by the Calcutta High 
Court but itis clear to me that it is not 
applicable to such a case as this. The 
section reads: ‘If the offence stated in 
the new. or altered or added charge is one 
for the prosecution of which previous 
sanction is necessary, the case shall not 
be proceeded with until such sanction is 
obtained, unless sanction has been already 
obtained for a prosecution on the same 
facts as those on which the new or altered 
charge is founded.’ ; 

“Now in the present case no sanction to 
the prosecution was necessary. What is 
required is that the Local Government 
shall itself institute the prosecution through 
one ofits officers duly authorized for the 
purpose, which is-a very different thing. 
As the learned Chief Justice said in the 
case already quoted (page 492*): ‘Under 
3,196 the only order or authority within 
the competence of the Local Government is 
one-that permits-a-complaint.’ 

“The ease is really analogous to one 

“falling under the provisions of s. 199, Cr. 
P.C. If a woman prosecutes a man for 
rape and the Court comes to the con- 
‘clusion that there has been no rape but 
that the offence ofadultery is established 
it..is quite clear that the Court cannot 
convict the accused of adultery, because 
there is no. complaint of that offence laid 
by: the husband or bY some other person 
competent ,under s. 199 to complain of the 
offence of adultery. . 

“But I feel at least some doubt of the 
correctness of the Calcutta decision. Under 
.g 236 of the Cr. P. O., where there is a 
doubt as to what offence is constituted by 
the facts which may be proved the Court 
has the power to charge the accused with 
all or any of the possible offences. And 
under s..237 a person charged with one 
of such offences may be convictedof another 
though not expressly charged with it. 

i d. l 





U NYAN NEIN DA V. EMPEROR. 


(97 I. O. 1926) 


“Again, in ‘cases falling under s. 199, if 
the husband Jays a complaint under s. 497, 
Indian Penal Code, and the Court finds 
that the offence established is one under. 
s. 448, it would seem to be open tothe 
Court to charge the accused with and cons 
vict bim ofan offence under that section. 
In private complaints generally it very 
frequently happens that the accused person 
is convicted under a section different from 
that set out in the complaint. There 
seems to beno adequate reason why the 
Local Government should be subjected to 
narrower restrictions in this respect than 
any private complainant, 

“J, think it is desirable that this question 
should be considered at least by a Bench 
of this Court. a 

“I therefore, frame the following ques- 
tion— ; 

"When a complaint has been filed, with 
due authority from the Local Government, 
charging the accused person or persons 
with an offence punishable under a specifi- 
ed section in Ch. VI of the Penal Code, 
and the Court finds that the facts proved 
do not constitute that offence, but do con- 
stitute an offence punishable under another 
section contained in that Chapter, is it open 
tothe Court to charge the aecused, wifh, 
and convict him of, that other offence?’ 

“I submit the proceedings to the Hon'ble 
the Chief Justice: with a recommenda- 
tion that the above question be referred 
for decision by either a Bench or a Full 
Bench of this Court, as he may think ft.” 

March 16. “After some discussion of 
this matter with my learned brother, 
Duckworth, who with myself is to hear this 
reference, I think it desirable to add a 
second question to that set out in my order 
of the 12th March, 

“In this case the Local Government 
ordered the District Superintendént of 
Police to lay a complaint against the appel- 
lants. ‘For that they committed offences 
punishable under s. 121A of the Indian 
Penal Code, in that they at divers places 
within the District of Magwe and at various 
times and on various occasions during the 
months of January and February 1925, 
conspired to wage war against His Majesty 
the King-Emperor and conspired to de- 
prive him of the sovereignty of British. 
India or of the Province of Burma being a 
part thereof or conspired to over-awe by 
means of criminal forcé or the show of 
criminal force the Local Government of 
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Burma and abetted the waging of such war 
against His Majesty the King-Emperor.’ 

“The question that I know add to the 
reference is:— ° . 

“When on a prosecution instituted on 
an order such as that above set out the 
Court finds that the facts proved do not 
constitute the offence of conspiring to 
waze war punishable under s. 121A of 
the Indian Penal Code but that they do 
constitute an ‘offencs punishable under 
another section comprised in Ch. VI of 
the said Code, is the Court competent to 
take cognizance of such other offence and” 
to convict the accused persons thereof?” 

Mr. Maung Ni, for the Appellants. 

Mr. Gaunt, Assistant Government Advo- 
cate, for the Crown. 

JUDGMENT. 

Carr, J.—Inmy original Order of Refer- 
énce in this case I referred only to the 
Alipore Bomb case (1). Certain other deci- 
sions have’ been cited. In Umayyath- 
anlagatu Puthen Veetil Kunht Kadir v. 
Emperor (2), a Bench of the Madras High 
Court accepted the general proposition 
laid down by Sir Lawrence Jenkins in the 
Alipore Bomb case (1) but held that an 
authority given by the Local Government 
for a prosecution in the alternative under s. 
121 or 121A, Indian Penal Code, was specitic 
and proper. 

In Queen-Empress v. Bal Gangadhar 
Tilak (3), it was held by Strachey, J., (at 
page 123*) that an order of the Local 


Government directing a prosecution under © 


8. 124A in respect “of certain articles” 
appearing in a newspaper was valid. He 
remarked (page 124*): “If any particular 
articles or any. dates had been specified, the 
complainant would, no doubt, have been 
limited to them, but the effect of no 
such specification being madeis to give 
him the-widest latitude in selecting the 
‘matter to be complained of, It is only 
necessary to see whether the complaint 
relates to matters falling within the words 
‘certain articles appearing in the said news- 
paper’ and it isobvious that it does and 
the order is, therefore, complied with.” 
This conclusion was accepted by a Full 
Bench of the same Court, at page 150* of the 
same report. | 


(2) 65 Ind. Cas. 859; (1922) M. W. N. 71; 15 L. W. 
311; 30 M. L. T. 125; 42 M. L. J. 108; 23 Cr. L. J. 209; 
A. I. R. 1922 Mad. 126. r 

(3) 22 B. 112; 11 lfd. Dec. (x. s.) 656. 
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Thig decision was followed in In re 
Chidumbaram Pillai (4) and In the matter 
of Kalagava Bapiah (5) was a somewhat 
similar case. 

In this Court, in Nga Aung Hman v, 
Emperor (6), May Oung, dJ., held that it 
was not necessary to set out the facts with 
meticulous precision in the authority, and 
that a mereclerical error in the authority, 
by which it appeared that the acts com- 
plained of were done with respect to the 
marriage ofthe daughter of the accused, 
whereas at the trial it was proved that they 
were done with respect to the marriage of 
his son, did not invalidate the authority. 

In U Pathadav. Emperor (7), Brown, dJ., 
held that where the authority was to pro- 
secute for certain acts done at a certain 
place of a certain day, and the accused 
were convicted of different acts done at a 
different place at a different time, the con- 
victions were illegal for want of the author- 


ity of the Local Government for the pro- 


secution. ; 

None of these cases seem to me to be of 
much help in answering the question that 
arises in this case, ` 

Oo the question put in my original 
Order of Reference I still have doubts. But 
I donot think that it is necessary to answer 
that question. It goes somewhat beyond 
what is necessary for the decision of the 
appeal in which the reference was made. 
For the purposes of that appeal an answer 
to the second question will suffice. 

It will be noticed that in its order the 
Local Government does not at all specify 
the acts which are alleged’ to constitute 
the offence for which it directs the prosecu- 
tion of the appellants. It merely alleges 
that on divers occasions the appellants 
conspired together to wage war against 
His Majesty the King-Emperor and there- 
by committed offences punishable under s. 
121A of the Penal Code, and directs their 
prosecution for such offences. 

I do not think that this order can be held 
to authorize a prosecutionfor any offence 
other than that specified, . and in my 
opinion the Court was incompetent to take 
cognizance of any other offence. And in 
my opinion the provisions of the Cr. P. 

(4) 1 Ind. Cas. 36; 32 M. 3; 5M. L. T. 16; 9 Cr. L. 
J. 130. s A 4 e . 

(5) 27 M. 54: 2 Weir 227. 

(6) 76 Ind. Cas. 561; 2 Bur. L., J. 195; A. L R. 1994 
Rang. 65; 25 Cr. L J. 193. 

(7) 84 Ind. Cas. 245; 3 Bur. L. J, 178; A. IR, 1994 
Rang. 371; 26 Cr. L. J. 240. 


* 
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6., allowing the Court to. frame a charge 
of the offence it finds to be proved, to alter 
the charge or to convict of an offence of 
which a charge has not actually been 
framed, must be read subject to the pro- 
visions of s. 196 of the Code, That is, 
those powers can be exercised, in respect 
of offences falling within s. 196, when a 
prosecution for the offence of which it is 
proposed to charge or to convict the ac- 
cused has been duly authorized under that 
section and cannot be exercised when the 
prosecution has not been so authorized. 

I would, therefore, refrain from answer- 
ing the first question put in this reference, 
and answer.the second question in the 
negative. | ; 
“Duckworth, J.—I concur with the 
order passed by my learned brother, 
Carr, J., but I should like to add the fol- 
lowing explanation of what is my own view: 

In this instance the Local Government 
having specified only one offence, and 
having given no details except that the 
persons named had conspired to wage war 
against the Orown,-it was not within the 
competence of the Sessions Court to charge 
and convict these persons under s. 124A of 
the Indian Penal Code for offences of 
sedition, as defined by that section. If the 
case had been thatthe Local Government, 
‘In initiating the prosecution, had stated 
that, before conspiring to wage war, or 
‘whilst doing so, these persons had made 
seditious speeches about the country, then 
‘I consider that the Court might have been 
justified in charging them under s. 124A, 
even though the only section actually men- 
tioned by the Local Government had been 
s. 121A, Indian” Penal Code. I am of the 
opinion that, with this reservation, the 
provisions of the Cr. P. O. permitting a 
Court to frame charges for whatever 
offences it finds have been proved, to alter 
the charge, or to convict an accused person 
for an offence, although he was not charg- 
ed therewith, must be read subject to s. 
‘196 ofthe Code, To this extent, I am in 
‘agreement with the dicta of Sir Lawrence 
‘Jenkins, G.J., in the Alipore Bomb case 
(1), referred to by my learned brother. I 
consider, however, that Jenkins, O. J., goes 
_too far, and that his view presupposes 
that the Local Government, or Govern- 
ment, has first to act in a judicial manner, 
before it decides with what offenee to 
accuse the persons concerned. I think that 
his is erroneous, and that within the limits 
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set forth by me, a certain discretion is left 
to the trying Judge or Magistrate, after the 
prosecution has been initiated. 

In this case I do not think that the frst 
reference need be more specifically answer- 
ed, but I would reply to the second in the 
negative. 

N, E. 


Reference answered, 
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PATNA HIGH COURT. 

ORIMINAL APPEAL No. 79 oF 1926. 

July 12, 1926. 

Present:—Sir Dawson Miller, Kr, 
Chief Justice, and Mr. Justice Foster. 
SUBA AHIR AND oTHERS—ACCUSED — 

APPELLANTS 
VETSUS . 
EMPEROR— RESPONDENT, 

Penal Code (Act XLV of 1860), s. 149—Assembly 
for exercising lawful righi—Some members exceeding 
right of private defence—Absence of evidence to iden- 
tify actual culprits—Conviction. 

It is not unlawful for five or more persons to as- 
semble together to exercise a lawful right and, if 
necessary, to resist opposition in the exercise of that 
right, provided they do not exceed the limits of the 
right of private defence of their person or property, 
If, however, some of them exceed that right, buf there 
is no evidence to identify them, no member of the 
assembly, including the actual culprits, can be held 
guilty of the offence committed by the -latter. [p. 
57, col. 2.] 

Appeal against an order passed by the 
Sessions Judge, Muzaffarpur, dated the 
22nd April, 1926. 

Mr. Fazl Ali and B. C. De, for the Appel- ` 
lants, 

The Assistant Government Advocate, for 


the Crown. 
JUDGMENT. 

Miller, C. J.—The seven appellants 
together with eight others were tried before 
the Sessions Judge of Muzaffarpur and 
Assessors on the following charges:— 

(1) Rioting armed with deadly weapons 
under s. 148 of the Indian Penal Code. 

(2) Murder committed by one or some 
of them as members of an unlawful assemb- 
ly in prosecution of the common object 
of that assembly under ss. 302 and 149, 
specific charges being made against some 
of them under s. 302. 

(3) Voluntarily causing grievous hurt by 
dangerous weapons as members of such 
unlawful assembly under ss, 326 and 149, 
specific charges being made against some 
of them under s. 326. ‘ 

Suba Ahir, appellant No. 1, was 
further charged with abetmept, under 


‘of the prosecution witnesses as 


coupled with s. 149, 
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5, 109, of offences under ss. 302 and 326. 
They were convicted of the offancs of 
rioting under s. 147 of the Penal Oode as 
the Sessions Judge mistrusted the evidence 
to the 
weapons carried: and, therefore, did not 
"nd them guilty of the graver offence 
under s. 148. . They were also convicted, 
not under s. 302 coupled with s. 149, but 
of the minor offence of culpable homicide 
‘not amounting to murder under s. 304 
The learned Sessions 
Judge considered s. 304 the appropriate 
section as he did not think that there was 
any intention beforehand to commit murder 
and the killing was not premeditated. 
They were also convicted of an offence under 
8.326 coupled with s, 149. They were all 


- senteuced to 6 years’ rigorous imprisonment 


under s. 304 coupled with s. 149 and to 2 
years’ rigorous imprisonment under s, 147 
the sentences to run concurrently. No 
separate sentences were passed under s. 326 
coupled with s. 149, : 

The circumstances under which the oc- 
currence took place, as revealed in the evi- 
dence, disclose a state of affairs which is, 
unfortunately, only too common amongst 
the cultivating classes of this Province. It 
je the story oftwo opposing factions claim- 
ing @right tothe same plot of land and 
endeavouring to enforce their rights by 
violence instead of by amicable settlement, 


- or by recourse to the Civil Courts, with 


the result that a serious affray takes place 
resulting in death or disablement of some 
of the rioters, each party alleging that the 
other was the aggressor and that they acted 
only in self defence. 

Singheswar and Rijhan Gope ara two 
brothers. belonging to the cultivating 
classes living at Mauza Madaripur ia the 
Muzatlarpur District in this Province. In 
that village they held certain plots of land 
including a field of 10 cottahs in area on 
which sugarcane and certain other crops 
were grown. ‘This plot lies close to their 


„dwelling house in a north-easterly direc- 


tion from it. To the eastward of this about 
60 yards distant and separated from it by 
another field lies a plot of 17 cottahs on 
which sugarcane was also grown. The 17 
cottan plot is in the possession of Suba 
Ahir and his relations, some of the appel- 
lants, who appear to be cultivators on a 
mora extensive scale than Singheswar and 
his brother. The 10 cottah plot is a part 
of survey plot No, 773 and the 17 cotiah plot 
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forms a greater part of survey plot No, 774, 
The intermediate plot between these two, 
also msasuring about 17 cottahs, includes 
survey plot 1052 and a portion of plot 774 
not included in the other 17 cottah plot. 
This intervening plot has been referred to 
as Nos. -773/1052. It appears that some years 
ago the intervening plot No. 774/1052 was 
held by the family of Singheswar and Rijhan 
and about 20 or 25 years ago if was trans- 
ferred by their uncles Fakira and Badri 
two of four brothers to Kodai the father 
of Suba Ahir, the first appellant, in dis- 
charge of a debt. At that time the adjoining 
plot No. 744 was in possession of two men’ 
named Lalji and Parman. Sometime later, 
about ldar 15 years ago, Kodai made over 
his plot No. 774/1052 to Lalji and Parman in 
exchange for their plot No.774 which adjoin- 
editto the eastward. There were no docu- 
ments produced in support of these deal- 
ings with the plots in question, and 
Singheswar and Rijhan were undoubtedly 
endeavouring to establish a title to plot 
No. 774 now in possession of Suba Ahir and 
were Claiming that plot as theirs apparently 
on the ground that it represents by ex- 
change the other 17 cottah. plot which for- 
merly belonged to their family. They pur- 
ported to convey 10 coitahs out of plot No. 
774 to two persons named Nathuni Rautand 
Subnarain. Nathuni is at enmity with Suba 
Ahir and his family and has enlisted on hig 
side, according to the defence story, one 
Jaldhari Raut whois said to keep a band of 
lathials by agreeing to convey to him a por- 
tion of plot No. 7741in return for hisassistance 
in dispossessing the appellants from that plot. 
The appellants, an the other hand, are said 
to have engaged on their side one Deoki 
Ahir, a manof powerful physique, and a 
number of followers. We have thus a state 
of affairs which promised sooner or hater 
to develop into a serious encounter, It 
should be stated here that the learned 
Sessions Judge arrived at a definite’ con- 
clusion that plot No. 774, about which the 
trouble arose, was in possession of Suba 
Ahir who had grown sugareane upon 
it under a contract with Mr. Osborn 
the Assistant Manager of.the Jahaj- 
pur Factory, and that the defence story 
upon this part of the case is accurate. 
Indeed several of the prosecution witnesses 
admitted as much, and I have no doubt, 
upon the evidence, that the Judge's finding 
that the appellants were lawfully in posses- 
sion of this plot is correct, This point has 
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an important. bearing upon the question of 
the appellants’ guilt for it was the case of 
the prosecution that the appellants were 
unlawfully cutting the sugarcane upon 
plot No. 774 when Singheswar and Rijhan 
interfered and hence the quarrel began 
which ended in the death of Singheswar 
and serious hurt to Rijhan. 
the appellants were lawfully there, as found, 
` the foundation of much of the prosecution 
case disappears, and the guilt ofthe appel- 
lants must depend upon whether they have 
been proved to have taken part in the 
events which followed. 


I may now set out in more detail the case’ 


presented by the prosecution. I do not 
propose to deal with the evidence of the title 
and possession over plot No. 774, although 
the evidence.on this part of the case was 
considerable, for the prosecution witnesses 
were discredited on.this point by the 
Sessions Judge, and I think rightly. The 
first information report was lodged at the 
Minapur Police Station, some 10 miles 


distant from Madaripur, the scene of the 


occurrence, at 4 P. mM. on the 21st December, 
the affray having taken place at 10 A. m. on 
that day. Theinformant was Ragunandan 
Raut anephew of Singheswar and Rijhan 
with whom he lived. He saw nothing of 
the occurrence, having gone to inform the 
local President at Rampurhari, a neighbour- 
ing village, that a mob was collecting and 
that there was likely to be a fight. On his 
return home he found his uncle Singheswar 


lying dead close to the 10 cottah field, plot’ 


No. 773, which belonged to his family, and 
Rijhan wounded and unconscious a short 
distance away near the door of his house. 
He records the information that had been 
given to him and adds nothing to the 
evidence given by eye witnesses. 
formation was probably obtained from 
Nathuni who accompanied him to the 
Thana. The story given by the eye witnesses, 
including Rijhan Gope who had recovered 
from his wounds is to the effect that on the 
morning or the 2ist December last a mob 
of 200 or 250 men, including the appellants 
arrived and began tocut the sugarcane in 
the 17 cottah*plot No. 774. Singheswar who 


with his brother.-Rijhan had been out in ‘ 


the fields cutting grass found, on their 
return home that morning, the appellants’ 
party cutting the stfgarcane in that plot. 
They deposited their grass at their house 
and Singheswar then went out and proceed- 
ed to the eastward towards plot No, 774and 
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If, however, . 


His in- - 


the others were cutting his" cane, 
upon Rijhan struck Deoki, one of Suba’s 
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asked Suba Ahir why he was cutting the . 


sugarcane there. Suba said he would cut — 


not only the 17 cottak plot but also the 


sugarcane in the 10 ‘cottah plot belong- - 


ing to Singheswar. The reason for this 


was according to Rijhan, that Singheswar’s e 
party had cut some paddy in the 17 cottah : 


plot some days earlier and the appellants 
apparently intended to take reprisals. 


What Singheswar and Rijhan then did is | 


not very clear from the prosecution evidence 
but Rijhan states that most of the moh then 
went to the 10 cottah plot and began to cut 
and loot the sugarcane. Singheswar and 
Rijhan then went to oppose them and, at 
the instigation of Suba Ahir, they were 
attacked by some of the mob and Singhes- 
war as he turned round was killed by a 
blow from a garassa on the back of his 


_ neck, or upper part of his spine, which 


killed him and he fell just at the southern 
ridge of the 10 cottah field. . Rijhan also 
received several blows from spears and 
garassags on the breast and arms, one blow 
being serious piercing his lung. He re- 
treated a little and fell near his door. 
According to Rijhan it was Darbari Ahir, 
the appellant No. 2, who struck the fatal 
blow upon Singheswar whilst Bhujawan, 
Jamadar, Jagmohan and Basmat, the son 
of Suba, also struck him with spears and 
garasas. Rijhan himself was struck by 
Jitu, Banki, Basmat of Mallahi toli and 
Zahir Mian. Of those named by Rijhan, 
Bhujawan, Banki, Basmat of Mallahi toli 
and Zahir Mian are not appellants as they 
were acquitted. Itis alsothe prosccution 
ease that at the time this affray was going 
on a number of the men had remained in 
the appellants’ 17 cottah field cutting the 
sugarcane there. ; 

Therecan be little or no doubt that it 
was not in the 17 cottah field but in, or close 
to, the 10 cottah field that Singheswar was 
struck downand Rijhan wounded. These 
two fields are said to be about 64 paces 
apart. ` 

The case put forward by the defence 
witnesses is that Singheswar and Rijhan 
together with Nathuni and Jaldhari Raut 
were at the 17 cottah field with a number of 
labourers. They were armed with lathis 
and Rijhan had a garassa and the labourers 
were cutting the sugarcane. In these 
circumstances Suba Ahir arrived upon the 
scene with 100 or 125 men and asked why” 
There- 
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party,on the arm with a garassa and the 


quarrel began.- At that time the 10 coftah 


plot of Singhesyar Was not cut and, accord- 
- Ing to the defence, it was not cut by the 
appellants’ party then or afterwards. The 
e suggestion is that it was cut afterwards by 
the complainants before the Police arrived 
in order to create: evilence against the 
accused. The witness who deposes to this 
story confines his statement to the begin- 
ning of the qufarrel. He says he ran away 
in fear when the marpit began and saw 
nothing more that occurred. The same 
story is set up by the seven appellants in 
their written statements, but they do not 
give any details as to how Singheswar and 
Rijhan received their injuries. They say 
- thatwhen they offered opposition to Nathuni 
and Jaldhari and their men who had invad- 
ed the appellants’ plot No. 774, a marpit 
took place in the course of which Deoki and 
Gullam Kandu, two of their own side, 
received injuries. It may be here noticed 
that many of the prosecution witnesses 
make admissions which in some respects 
corroborate the appellants’ case. These ad- 
missions are principally that there was a 
mob of 50 or 60 persons on theside of the 
complainants and that Jaldhari was amongst 
them, that Rijhan gave Deokia blow with 
a garassa on thearm and that Deoki was 
seen after the fight with his arm bandaged 
and bleeding. At the trial it appeared that 
_ Deoki had in fact marks of a wound upon his 
arm, It is also shewn by the chaukidar 
of the village that Jaldbari Raut wanted 
to cut the sugarcane tin the appellants’ 
plot No. 774, and that Suba Ahir collect- 
ed men to opposeit. In fact, the chaukidar 
. made a report at the Police Station on the 
‘morning of the occurrence and before it 
took place to that effect and asked for 
action to be taken to prevent a riot. 
Unfortunately for the prosecution, and 
still more unfortunately in the interests of 
justice, the prosecution evidence was so 
tainted with falsehood that the learned 
Sessions Judge found himself unable to 
accept it on the most material parts of the 
ease. He refused to accept their evidence 
as to which person, or persons, struck the 
blows on Singheswar and Rijhan or as to 
the weapons they used and he adds “ Not 
only do I mistrust the evidence as to the 
part taken by each ofthe accused but I am 
unable to attach weight to the statements 
of mostof the ‘prosecution witnesses as to 
which of* the accused were present.” Most 
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of the eye witnesses were in same way con- 
nected with Nathuni, whom the J udge 
thoroughly mistrustid and who, giving 
evidence at the trialas an eye witness 
stated that he himself took no part in the 
quarrel. Others of the eye witnesses were 
relations of the deceased and, although this 
is no reason for disbelieving their evidence 
it is a reason for ssrutinising it with care. 
The learned Judge could place no reliance 
either, upon the first information report 
made by Raghunandan. He considered 
that the only impartial witnesses who were 
worthy of credit were three who did not 
see the occurrence but who saw the mob 
collecting, or on its way to the field, They 
mentioned the names of Jitu, Deoki and 
Banki Raut as persons whom they recog- 
niséd and they gave the numbers of the 
mob variously, one of them stating that 
there were 10 to 15 men and another that 
there were 30 to 35 men. Iam not pre- 
pared, after reading the evidence, to dis- 
agree wiih the learned Judge's appreciation 
of itand I am inclined to think that we 
have not got the whole truth, or anything 
like it, from the prosecution witnesses, | 
think the dispute aroseon the 17 cottah 
field belonging to Suba Ahir in consequence 
of opposition offered by the complainants’ 
party. There was nothing unlawful on the 
part of the appellants in congregating there 
to eut their sugarcane and resist opposition 
if necessary, provided they did not exceed 
the limits of the right of private defence 
of their property or persons. I have also 
little doubt that someone or more exceeded 
that right but unless the fndividuals can 
be identified, whichis unfortunately not 
the case, the mere presence of the accused 
at or near the spot is not sufficient to bring 
home to them guilt forthe acts of others 
who exceeded their rights. 

The learned Sessions Judge, who was no 
doubt influenced by the fact that some one 
ought to be brought fo justice for what 
was an unjustifiable act of violence in this 
case, although he could not accept the evi- 
dence asto whichof the appellants was 
present ator near the 10 cotta) field when 
the offence was committed, considered that 
he would be justified in relying upon the 
written statements of the present appellants 
who were only some gf the accused, and 
who admitted their presence upon the oc- 
casion in question. This he considered as 
practically an admission that they took 
part. The written statements, however, 
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make-no admission beyond this, namely, 
that they were present at their own field 
and resisted opposition, and that in so 
doing some of their party were injured. 


=- There is no admission that they went after- 


wards to the 10 cottah field of the com- 
plainants or that they conceived any inten- 
tion of cutting the cane in that field, still less 
that they cutit: In the absence of trust- 
worthy evidence as to the individuals who 
actually committed the assault on Singhes- 
war and Rijhan, or were taking part in 
it, none of the appellants can be held guilty 
of that offence, for unless it was com- 
AA by members of an unlawful assemb- 
y to which they themselves belonged, 
and unless it was committed in prosecu- 
tion of the common object of the assembly, 
there is no scope for the operation of s, 149, 
The common object of the unlawful assemb- 


lyallegedin the charge is that of enforcing: 


aright or supposed right in respect of 
plots No. 774/1052 and No. 773 of 10 cottahs 
and of dispossessing the complainant and 
his relations from them and of assaulting 
those persons. Plot No. 774/1052 should be 
plot No. 774, that isthe 17 cottah plot, but 
this is an immaterial misdescription as 
there was no doubt as to the identity of the 
plot. The learned Sessions Judge has found 
that therewas no intention to dispossess the 
complainants from plot No. 773 and, of 
course, there could no intention to dispossess 
them from the appellants’ own plot No. 774 
which was in the appellants’ possession. 
He also found that there was no common 
intention to assault any one, the appellants 
having gone te their own field to cut their 
own sugarcane. He considered, however, 
that at some period in the affray a common 
intention arose to loot the crop in the com- 
plajnants’ 10 cottah field, and in deliver- 
ing his judgment he altered the nature of 
the charge substituting for the common in- 
tention there mentioned the common inten- 
tion of looting the canes on the complain- 
ants’ 10 cottah field. These defects in 
the charge he considered need not interfere 
with the conviction as looting was dispos- 
sessing the complainants of the crop al- 
though not of the plot itself. Assuming 
that this alteration at the last moment, 
without giving the accused the opportunity 
of Aan further evidence, notwith- 
standing s. 231 of the Cr. P. C., was not a 
material irregularity vitiating the convic- 
tion, nevertheless a serious and, I think, 
unanswerable difficulty arises,a difficulty 
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which is entirely. dus to the unreliability 
of the prosecution witnesses. From the 
prosecution evidence itefollows that at one 
period inthe quarrel somé of the appele - 
lants’ party left their own field and pro- 
ceeded to the complainants’ 10 cottah field 
with the intention of cutting the crop” 
there, whilst the resb remained where 
they were cutting their own sugarcane, 
Those who remained behind could have 
had no intention of looting the com- 
plainants’ field, and inthe absence of any 
credible evidence as to the individuals 
who went off bent on looting it, itis im- 
possible to say that the appellants were 
members of that unlawful assembly or that 
they can be held responsible for the acts 
committed by its members. The learned 
Sessions Judge apparently thought “that 


‘the admitted presence of the appellants at 


their own field was sufficient to involve 
them in liability without proof that they 
were amongst the party which separated 
and wentoff to loot the complainants’ field 
in pursuance of a new intention, not origin- 
ally existing, but suddenly conceived by 
some of those present. I hardly think, 
however, that the intention of those who 
separated can be imputed to those who re- 
mained behind, and who hitherto. hed 
committed no offence, so as to render them 
constructively liable under s. 149 for the 
acts of others who went off bent on an un- 
lawful purpose, It has not been proved that 
any of the appellants took part in the raid-- 
ing of the 10 cottah field, if in fact it took 
place, for the prosecution story broke down 
upon the question of identification, as in- 
deed upon other important matters and, 
although I regret that such acts as are 
shown to have taken place in this case 
should go unpunished, it seems te me tobe 
impossible upon the evidence which was 
found untrustworthy by the Sessions Judge 
to hold that the guilt of the appellants has 
been proved, Moreover, having regard to 
the nature of the evidence and the unre- 
liability of the witnesses I am by no means 
satisfied that the appellants’ party cut the 
sugarcane in the 10 cottah field. The story 
told is not a very probable one and is told 
in a very unconvincing manner. There 
seems to have been no sufficient reason 
why the appellants who had gone to the 
scene to protect their own property should - 
suddenly make araid upon the complain 
ants’ sugarcane, which was not their original 
intention, .The only reliable fact support; 
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ing it is the place where the dead. body 


. of Singheswar was found and this, in itself 


is far from conclusive. The circumstances 


_are not inconsistent with the defence ver- 


sion although it is probable that neither 
side has disclosed the truth. It may be, 
for aught we know, that the complainants’ 
party were pushed back in the general 
melee which began at the 17 cottah field 


until Singheswar and Rijhan fell near ` 


their own field some 60 yards away from 
where the fight began, although some one 
or more of thé party exceeded in all pro- 
bability any right of private defence. It 
is, however, unprofitable to speculate for 
as the prosecution story cannot be believed 
the offence charged cannot be substantiat- 


_ ed. The convictions and sentences must be 
' get aside and the appellants released from 


their bail. 
Foster, J.—I agree. — 
A./S. D. Convictions set aside, 





CALCUTTA HIGH COURT. 
CRIMINAL Reviston No. 422 or 1926. 
May 27, 1926. 

Present:—Mr. Justice Duval and _ 
Mr, Justice Graham. 
. BENOY CHANDRA BOSE AND OTAERS— 
z ACSUSED—PETITIONERS 
versus 
KALA CHAND BHUIMALI AND OTHERS— 
OPPOSITE PARTY, 

Cr. P, C. (Act V of 1898), ss. 110, 145, proceedings 
under—Subordinate Magistrate refusing to take action 
—District Magistrate, jurisdiction of—Application for 
transfer of proceedings under s. 110, effect of. 

Where a Subordinate Magistrate has declined to 
take proceedings under s. 145, Cr. P. O., itis open to 
the District Magistrate to take such proceedings him- 
self on the same materials. It is not necessary for 
him to refer the matter to the High Court. It is also 
immaterial that he takes such proceedings when the 
only application before him is an application for 
transfer of proceedings taken by the Subordinate Ma- 
gistrate under s. 107 of the Code. |p. 60, col. 1.] 


Baida Nath Majumdar v. Nibaran Chunder Ghose 
(1) followed. 


Criminal revision against an order of 
the Sessions Judge, Dacca, dated the 27th 
April, 1926, affirming that of the Additional 
District Magistrate, Dacca, dated the 18th 
May, 1926. 

Mr. N. &. Basu, Babus Bepin Chandra Sen 
and Radhika Ranjan Guha, for the Petitioners. 

Mr, &. K. Sen and Babu Jatindra Nath 
Sanyal, for the Opposite Party. 

JUDGMENT. 

Duval, Js—In this matter, there was a 

disputg in connection with two plots of 
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land which the opposite party was endeavour- 


ing touseasa hat, Certain proceedings under . 


s, 144, Cr. P. O., were drawn up in respect 
of them; but the order passed by the Sub- 
Divisional Officer under that section was 
set aside by the Additional District Magis- 
trate. On the case then coming up before 
the Sub Divisional Officer again, he had 
before hima Police report; but he refused 
to pass any order for a proceeding under 
s. 145, Or. P. C., in respect of these two plots 
and proposed to proceed against the opposite 
party only under s. 107, Or. P. ©. There- 
upon, an application was made to the Addis 
tional District Magistrate under s. 528, Cr. 
P. ©., for the transfer of these proceedings 
under s. 107, Cr. P. O., on the ground that 
the Sub-Divisional Officer had himself been 
to the spot with the Police and made en- 
quiries into the matter. On the casecom- 
ing up. before the Additional District 
Magistrate, he took two courses. He trans- 
ferred the proceedings under s. 107, Cr. P., 
C., to his own Court for disposal and then, 
considering the materials on the record and 


“the Police report, he himself drew up pro- 


ceedings under s. 145, Cr. P. C., in respect 
of these lands for which the Sub- Divisional 
Officer had refused to exercise jurisdiction 
under that section. The Sessions Judge 
was moved to refer the matter to this Court 
but he rejected the application. On this 
Court being moved, the present Rule was 
obtained on four grounds: (1) That the in- 
stitution of proceedings under s. 145, Cr. P, 
C., on the 6th April, 1926, on the Police 
report dated the 2lst February, 19:6, after 
the order passed by the learned Sub- Divi- 
sional Officer is without jurisdiction and 
bad in law (2). For that, on the facts dis- 
closed in the Police report dated the 2lst 
February, 1926, the proceedings unders. 145 
are without jurisdiction and bad in’ law: 
(3) For that the learned Additional Dis- 
trict Magistrate could not initiate proceed- 
ings under s? 145, Or. P. C., when the learned 
Sub-Divisional Officer had refused to take 
action under the said section dn the Pclice 
report long ago and his action has the effect 
of setting aside the said order of the Sub- 
Divisional Officer which he had no jurisdic- 


tion to do, and (4) For that having regard to ° 


the nature of the dispute alleged in the case 
the learned Magistrate had uno jurisdiction 
to proceed under s. 125, Cr. P. C. 

At the hearing of the Rule, the last ground 
was not pressed. It was apparently taken 
on the belief that the second party claimed 
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a l6-anna share in the two plots and the 
first party had onlya claim fo a 3-anna odd 
share. But it now appears that both 
parties claim exclusive possession of these 
two plots. 

The other three grounds may be dealt 
with together. The main question which 
arises is whether when a Subordinate Magis- 
trate has refused to take action under s. 145, 
Cr. P. ©., the District Magistrate can take 
action on the same materials. It is urged 
on behalf of the petitioners that he: cannot 
and that the proper procedure for the Dis- 
trict Magistrate to adopt, since the amend- 
ment of the Codein 1923 empowers a refer- 
ence to be made in cases under s, 145, Cr. P. 
C., to this Court, is to refer the case to this 
Court. Ontbe other hand, in the case of 
Baida Nath Majumdar v. Nibaran Chunder 
Ghose (1) it was held that where a Subordi- 
nate Magistrate had declined to take pro- 
ceedings under s. 145, Cr. P. O., and the Dis- 
trict Magistrate on the same Police report 
expressed a different opinion and instituted 
proceedings under s. 145, Cr. P. C., the Dis- 
trict Magistrate had acted with jurisdiction 
and that the order of the Subordinate Magis- 
trate declining to proceed under s. 145, Cr. 
P. C., could not operate as a bar to such 
action, It is urged that this ruling can 
be distinguished, on the ground that in the 
present case, there was noapplication tothe 
District Magistrate to proceed under s. 145, 
Cr. P. C. The only application made to 
him was an application to transfer the pro- 
ceedings under s. 107, Cr. P. C., from the 
file of the Sub-Divisional Officer to his own 
file. It is also ufged that there are rulings 


` which go to show that where a Sub-Divi- 


sional Officer has‘ refused to exercise his 
jurisdiction under s. 133, Cr, P. G., the Dis- 
trict Magistrate would have no power to 
proceed under that section but that his 
proper course would be to refer the matter 


to the High Court; and, in this connection: 


reliance is placed on the case of Indra 
Nath Banerjee v. Queen-Empress (2). I have 
carefully considered these rulings on the 
points urged. Fhe question of transfer of 
s. 107-proceedings is quite distinct from the 
question as to whether s. 145-proceedings 
should be instituted. Though the Addi- 
tional District Magistrate has passed the 
two orders in.one judgment, the two orders 
are perfectly distinct and I do not find it 


necessary to invoke rulings which have 
(1) 29 ©. 242;6C. W. N. 290. 
a 29 O. 425; 20. W. N. 113; 13-Ind. Dec. (N. s.) 
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been used in connection with another sec- 
tion to disagree with a ruling clearly passed 
in a proceeding undere. 145o0f-the Cr. P. 

C. Following that ruling I hold that the 
Additional District Magistrate had jurisdic- 
tion tomake the order and proceed. under 
s. 145. For these reasons, the Rule in my ° 
opinion, should be discharged. 

Graham, J.—Ilagree. The contention that 
the order of the District Magistrate initiating 
proceedings under s 14), Cr. R. C., was with- 
out jurisdiction is, in my opinion, without- 
substance. That the District Magistrate 
has jurisdiction to make such an order 
cannot be doubted and it is not disputed 
that he would have had such jurisdiction 
if he had actedas an original Court, But 
itis argued that, in the circumstances of 
this particular case, he could not do sò as 
there was merely an application before him 
for transfer under s. 528, Or. P. C.. That, 
however, does not seem to me to be material 
and Ido not see how the Magistrate can 
be deprived of his jurisdiction to make 
such an order if he has such jurisdiction, It 
has been argued on behalf ofthe petitioner 
that the proper course for the District 
Magistrate to adopt was to refer thé matter 
to this Court. I do not think that the adop- 
tion of such a course was necessary. The’ 
view that we have taken is supported by’ the 
decisionin Baida Nath Majumdar v. Nibaran 
Chunder Ghose (1). An attempt has been 
made to distinguish that case from the 


` present ease on the ground that in that 


case there was an application made before 
the District Magistrate to draw up a proceed- 
ing under s. 145, Cr. P. O., whereas in the 
present caseno such application was made 
but there was merely an application madé 
before him for transfer ofa s, 107-proceed+ 
ing under s.528, Cr. P.C. Ido not think 
as I have already stated, that that would 
make any difference. For these reasons,- Į 
agree with my learned brother that the 
Rule should be discharged. 
N. H. Rule discharged. 
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RANGOON HIGH COURT. 
CRIMINAL MISOELLANEOU APPLICaTION 
No. 3 or 1926. 

February 22, 1926. 

Present:—Mr. Justice Carr. 
P. A. PAKIR MUHAMMAD—Accusmp— 
PETITIONER 
versus i 
EMPEROR—RE8SPONDENT. | 
Cr. P, C. (Act V of 1898), ss. 526, 540 Personal 


4 
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inquiry by Aagistrate--Witnesses, summoning of-- 
Transfer of case. 


Section 540, Or. P..C., simply provides that a- 


Magistrate may summon any witness whose evidence 
- appears to be necessary, but the power to summon 
a witness does not by any means imply a power to 
discover such witness by personal inquiry out of 
* Court. [p. 61, col. 2.] < < 

One of the basic principles of the Indian judicial 
system is that a cause shall be determined on evi- 
dence given on oath‘in Court and in the presence of 
the parties. [p. 62, col. L] 

Where a Magistrate makes a personal inquiry Ina 
case out of Court without notice tothe parties and 
-as a result summons certain witnesses, his action is 
improper and not in accordance with law, and dis- 
qualifies him from conducting the trial. [ibid.] 


Application for transfer of Criminal 
Regular Trial No. 53 of 1925 of the Court 
of the Western Sub-Divisional Magistrate, 
Rangoon, tothe Court of some other Magis- 
trate. 

Mr. O. de Glanville, for the Petitioner. 

Messrs. McDonnell and Gaunt, Assistant 

Government Advocate, for the Respondent. 


 JUDGMENT.—In Criminal Regular 
Trial No. 537 of 1925 of the Western Sub- 
Divisional Magistrate, Rangoon, the Trading 
Company (late Hegt & Co.) is prosecuting 
the firm of R. E. Mohamed Cassim, repre- 
sented by its Manager. P. A. Pakir Mahomed, 
tinder s. 486 of the Penal Code in respect of 
a trade mark used on cotton blankets. This 
is an application by the accused for the 
transfer of that case to some other -Magis- 
trate for trial. 

The application is lengthy and sets out 
‘numerous facts but at my request Counsel 
have argued only the principal matter, 
which, in my opinion, affords a sufficient 
ground fora transfer of the case. The facts 
of that matter are as follows. 


By the 8th January, 1926, the prosecution . 


case had been completed, the accused had 
been examined, charged and called upon for 
, his defence, and eight witnesses for the 
defence had been examined. There remain- 
- ed, I am told, twelve more defence witnesses 
to be examined. The case was adjourned 
to the 14th January for further hearing. On 
the 9th January the Magistrate, with his 
Bench Clerk, visited three markets in Ran- 
goon and himself made certain enquiries 
“into the matter in issue in the case. This 
he did without any intimation of his inten- 
tion to.either party. Asa result of his in- 
quiry he summoned nine persons to attend 


his Courton the 14th January to give evi- 


dence in the case. On that date the case 
was adjeurned to the 16th January and it 
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appears thatit was not until the latter date 
that the parties were informed that the 
Magistrate had taken this action and that he 
had witnesses in attendance whom he pro- 
posed to examine. Mr. deGlanville, for the 
accused, then expressed his intention of 
applying to this Court for a transfer of 
the case and the proceedings were sus- 
pended. 

The Magistrate has been called upon for 
areport on his action and has submitted 
one, I haveno doubt that he was actuated 
by the best of motives—a sincere desire to 
arrive at the truth. Nevertheless I think 
that his action was in fact mistaken and 
improper. He himself relies upon s. 540 of 
the Cr. P. C., as authorizing the proceeding 
adopted. I cannot agree that it does au- 
thoriza such action. It merely provides 
that a Magistrate may summon any witness 
whose evidence appears to be necessary. It 
does not specify the manner in which he 
may acquire his knowledge of the need for 
the evidence of such awitness. There are 
in fact many ways in which a Magistrate 
may come by such knowledge, the most 
common being through the evidence of 
other witnesses in thecase. There are cer- 
tainly ways in which the Magistrate may 
acquire such knowledge without himself 
going outinto the highways and by-wayy 
and searching for further evidence, and the 
power to summon a witness does not by any 
means imply a power to discover such 
witness by personal inquiry out of Court. 

It does not, of course, necessarily follow 
that because a certain course of action is 
not expressly authorized by the Cr, P. C. 
that course may not be followed. It is im- 
possible to provide in any Code for every 
possible combination of circumstances and 
a Oriminal Court has the inherent powér to 
take any action necessitated or rendered 


desirable by the cjrcumstances, provided 


that such action will assist the Court in 
doing justice in the case and is consistent 
with the actual provisions and the prin- 
ciples of the Criminal Law. 

One instance of this may be given. Prior 
to the year 1925 there was no provision in 
the Or. P. C., allowing Magistrates to visit 
and inspect the scene of the commission of 
an Offence. Yet Magistrates frequently did 
make such visits of imspectioh and I am 
not aware of any decision ofa High Court 
in which it was held that there was no power, 
or thatit was improper, to doso. There is, 
however, a long series of decisions in which 
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are laid down the procedure which should 
be adopted and the safeguards which should 


be applied when making such visits. In © 


1923 the Legislature adopted the general 
effect of those decisions and incorporated 
itin the statutory law by the enactment 
of s. 539B of the Cr. P. C. It is noticeable 
that the safeguards required by that section 
are that the Magistrate should make his 
visit only after due notice to the -parties in 
the case and should incorporate his observa- 
_ tions in a memorandum to be placed on the 
record. 

One ef the basic principles of our judicial 
system is that a cause shall be determined on 
evidence given on oath in Court and in the 
presence of the parties. In consequence of 
the action taken in this case I think it is 
practically impossible that the Magistrate, 
should he complete the trial of the case, 
could adhere strictly to that principle. He 
would necessarily be influenced by what 
he had himself seen and heard in the markets 
and in assessing the value of the evidence 
of the witnesses summoned by him he 
would be guided by his own recollection of 
what had occurred. Should the witnesses 
give evidence consistent with his recollec- 
tion he would believe them, and would 
possibly attach a disproportionate value to 
their evidence. If, on the other hand, their 
evidence should differ from his recollection 
then he would be impelled to reject it, not 
‘on the intrinsic merits of the evidence, but 
on his own knowledge, 

He has in fact by his action placed him- 
self in sucha position that he might be a 
very important witness in the case, to cor- 
roborate or to contradict the other evidence. 
As a witness he ‘would be fully examined 
and cross-examined and his. recollection of 
what occurred would be thoroughly tested. 
His evidence would go down on the record 
and be brought fully to the knowledge of 
both parties. As the trying, Magistrate he 
could be subjected to no such tests and 
what was.in his mind could not be fully 


known to either party, though it would. 


necessarily largely influence his decision. 
In my opinion, therefore, he has disqualified 
himself from completing the trial of the 
case. 


I direct that the case be transferred for 
trial to the Court of the District Magistrate 
of Rangoon, or of any Magistrate other than 
the Western ‘Sub-Divisional Magistrate 
whom the District Magistrate may appoint, 

oN. Hy Case transferred, 


ee 
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CALCUTTA HIGH COURT. 
OximinaL Revision No. 224 or 1926. 
May 10, 1926 
Present :—Mr. Justice Suhrawardy and 
Mr. Justice Duval. 
BHARASA NOW-—CompLaInant— 

PETITIONER 
VETSUS 
SUKHDEO AND. OTHERS—ÅCCUSED — 
l OPPOSITE PARTY, 


Cr. P. C. (Act V of 1898), ss. 422, 435, 545—Accused, - 


appeal by—Compensation awarded to complainant— 
Notice of appeal to complainant-—Notice to Public 
Prosecutor. i 

One of the fundamental principles of law is that 
no order should be passed to the dstriment or preju- 
dice of a party without giving him an opportunity of 
being heard in defence. |p. 63, col. 2. 

Although there is no provision in the Cr. P. Q. pro- 


‘ viding for notice of an appeal by the accused being 


given to the complainant, yet it is the settled practice 
of the Calcutta High Oourt, ina case where compen- 


sation has been awarded to the complainant, to give: 


notice of the appeal to him, and an acquittal, in’ the 
absence of such notice, is liable to be set aside by 
the High Court in Revision. [ibid.] 

Where no notice of the hearing of an appeal by 
the accused is given tothe Public Prosecutor as pro- 
vided by s. 422, Or. P. O., the High Court will set aside 
an order of acquittal passed by the Appellate Court. 
[p. 63, col. 1.] ; 

Criminal revision against an order of the 
Additional District Magistrate of 24- 
Perganas, dated the 12th December, 1925, re- 
versing that of the Sub-Deputy Magistrate, 
Alipore, dated the 11th November, 1925. 

Babu Anil Chandra Ray Chowdhury, for 
the Petitioner. 

Mr. Santosh Kumar Basu and Babu Arun 
Kumar Ray, for the Opposite Party. 

JUDGMENT. j 

Suhrawardy, J.—There were three 
persons accused in this case who were con- 
victed by the Sub-Deputy Magistrate of 
Alipore under s. 323, Indian Penal Code, 
and the first accused was sentenced to a 
fine of Rs. 30 and the two other accus- 
ed were sentenced toa fine of Rs, 25 
each. It was further ordered that out 
of the fine, if realised, Rs. 50 should be 
paid to the complainant as costs and com- 
pensation under s. 545, Cr. P. O. The aceus- 
ed appealed to the Additional District 
Magistrate who without issuing notice upon 


the complainant or upon the public pro-. 


secutor heard the appeal ex parte and set 
aside the conviction and acquitted the 
accused, .The present Rule was obtained 
from this Court on the ground that the order 
of acquittal passed by the Court below 
should be set aside on the ground that the 
Additional District Magistrate acted illegally 
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and without jurisdiction in not issuing 8 


notice on the complainant. . 
Under s. 422, Cr. P. C., the Appellate Court 


- shall cause notice to be given to the appel- 


lantand to the Crown of the time when the 
appeal will be heard and under s. 423 the 
Appellate Court shall after hearing the 
appellant and the Public Prosecutor, if he 
appears, pass further orders in the appeal. 
There is no provision, therefore, in law that 
‘a notice mustissue upon the complainant 
when an appeal is filed in a criminal case. 


. It cannot, therefore, be said that the Addi- 


tional District Magistrate acted illegally or 
without jurisdiction in not issuing notice 
upon the complainant. But it is argued 
that as a matter of sound judicial discretion 
notice ought to be given to the complainant 
in a case where compensation has been 
awarded to him by the trial Court. There 
‘isa great deal of force in this contention. 
There is no decided case on this point but 
there are cases under the analogous provi- 
sion contained in s. 250, Cr. P. ©. See the 
cases of Emperor v. Palaniappavelan (1), 
Ambakkagari Nagi Reddi v. Basappa (2) and 
Venkatarama Atyar y. Krishna Aryar (3). 
There is no provision in law either for a 
notice on the accused ef an appeal by the 
complainant against an order under s. 250, 
Or. P. C., but the Courts have held in 
‘exercise of their judicial discretion that 
the accused should be heard in such a case. 
The question as to the prepriety of issuing 
a notice on a party who is affected by an 
order of the Court was raised before the 
present Act came into force with reference 
to a case where further enquiry was ordered 
by the Revisional Court, There was nothing 
in the old Code to make it incumbent upon 
the Court to issue a notice on the accused 
before passing an order under s. 437 of the 
old Code for further inquiry. But as a 
matter of practice notice used to be issued 
in cases where the accused was discharged 
after hearing. The matter was considered 
by a Full Bench of this Court in the case of 
Hari Dass Sanyal v. Saritulla (4) where 
Prinsep, J., one of the Judges constituting 
the Full Bench observed as follows: “It is, 
no doubt, an ordinary rule of our Courts 
the: no order shall be passed to a man’s 
prejudice without due notice to him, and 
(1) 29 M. 187; 3 Cr. L. J. 455, 


(2) 1 Ind, Cas. 79; 33 M. 89; 5 M. L 'T. 262; 19 M, 
L. J: 120; 9 Cr. L. J. 150. l 
MORA Ína, Ons 10 38 AL 1091; 2 L. W. 200; 28 
PG, JO M. W. N. 181: 16 Or, L. J. 198: 
17 M LT, 164, A Ka a 
(8,15 ©; 608 19 Tnd. Jur, $5; 7 Ind, Dea, (ssy 98 
ft 
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as a-principle the necessity is obvious. 
Still I find myself unable to ae that, as the | 
law stands, the fact that a man has not 
been served with a notice necessarily affects 
the legality of an order under s. 437. Sec- 
tion 440 makes it optional with any Court 
when exercising its power of revision to 


-hear any party either personally or by 


Pleader, and this again seems to favour the 
view that the Legislature did not intend 
that a notice should be indispensable. At 
the same time I am of opinion that no Court 
would be exercising a proper discretion in 
such a matter if, before proceeding under 
s. 437 to order a further inquiry in a case 
in which the accused person may have been 
discharged, it did not first give him an 
opportunity, by service of notice, to show 
cause against such an order being made.” 
This principle has been recognised by 
the Legislature in amending s. 437, which 
is s. 436 of the new Code, by adding to ita 
proviso to the effect that no Court shall 
make any direction under this section for 
inquiry into the case of any person who has 
been discharged unless such person has had 
an opportunity of showing cause why such 
direction should not be made. Though there 
18 no express provision of law in case of an 
order under s. 250 or 545, Or. P. C., with 
regard to notice upon the opposite party, 
one of the fundamental principles of law is 
that no order should be passed to the 
detriment or prejudice of a party without 
giving him an opportunity of being heard 
inidefence. Acting on this principle, I think 


‘that it would have been in exercise of 


proper discretion by the ‘lower Appellate 
Court to give notice to the complainant of 
the hearing of the appeal: In the present 
case the further fact is that no notice was 
given to the Crown as provided by ss 422 
Cr. P. O. Itis the settled practice of this 
Court in a case where compensation has 
been awarded to thé complainant, in issuing 
a Rule to direct service of notice upon the 
complainant as well. In this view I think 
that the order of acquittal passed by the 
Additional District Magistrate should be 
set aside and the appeal re-heard after Ope 
portunity 1s given to the complainant to be 
present at the hearing, j 

The Rule is made absolute in the above 
terms. The appeal will be keard by the 
District Magistrate himself or by another 
officer to be nominated by him. 

Duval, J.—I agree. Itis clear that no 
notice to the officer appointed by the Local 
Government.was given as required by s, 422 
Or, P.O, This alone is good reason fey 


te 
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ordering the appeal to be re-heard. As to 


whether the complainant should have got 
notice the Code is silent on the point; but 
so far as the custcm of this Court as also of 
the Subordinate Courts is concerned, it is 
established that such notice should be given 
to the complainant in a case in which com 
pensation has been given to the complainant, 
N. H. Rule made absolute. 





RANGOON HIGH COURT, 
CRIMINAL APPEAL No. 205 1926. 
May 18, 1926. 
Present:—Mr. Justice Carr. 
EMPEROR-—APPELLANT 
versus 


.U MAUNG GALE—Accusep-—RESPONDENT. 
. , Penal Code (Aet XLV of 1800), s. £69--Cr. P. C. (Act 


V of 1898), s. 197—Commission received by Municipal 
President—Criminal breach of trust-Sanction for 
prosecution, whether necessary. 

Where a President of a Municipal Committee re- 
ceives, on goods ordered by the Municipality, a bro- 
kerage, commission or discount, and the money is 
paid to him for his personal use and not for the 
benefit of the Municipality, there is no trust and the 
President is not guilty of an offence under s. 409, 
Penal Code, if he keeps the money to himself. 

Further, the act being done by the Président 
asa public servant under the Municipal Act, he can- 
not be prosecuted without the sanction of the Govern- 


ment under s. 197, Cr. P. C 


Inve Abdul Khadir Saheb (1) not followed. 

Criminal appeal from an order of the 
Special Power Magistrate, Prome, in Cri- 
minal Regular Trial No. 55 of 1925, 

JUDGMENT.—Therespondent, Maung 
Gale, who was then Vice-President of the 
Paungde Municipality, apparently called 
upon Messrs, Jessop & Co., Rangoon, and 
made enquiries about steam rollers. On 
the 18th May, 1923, the firm addressed to 
him two letters, Exs. H and K, both of 
which were addressed to him by name. In 
the first they quoted prices for steam rol- 
lers, and in the second they said that on 
those prices they allewed him a special 
discount of 5 per cent. ° , 

The Municipal Committee had before 


this, at a meeting held on the 20th April, 


and presided qver by the respondent, sanc- 
tioned the purchase ofa steam roller. On 
the 26th May, by the letter, Ex. L., signed 
by thé respondent, the Committee ordered 
a six ton steem roller at a cost of Rs. 12,000, 
which was later raised to Rs. 12,300 by the 
addition of an awfing. 

Later the roller was supplied. The re- 
spondent had then become President of the 
Committee. On the 3lst August he called 


‘on*Messrs. Jessop & Co., with a Municipal 


choqué for Rs, 12,300, with which he paid 
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the bill for the roller. He was given the 
receipt Ex. E in which the sum was shown - 
as received from thee Secretary of the 
Paungde Municipality. At the same time . 
Messrs. Jessop & Co. paid to him the sum 
of Rs. 615 for which he gave his personal 

receipt, Ex. G, in which the payment is” 
described as brokerage. This money Maung 
Gale kept to himself. 

Later the transaction came to light and 
this prosecution was instituted on an in- 
formation laid to the Police by U Tha 
Kado, an ex-President of the Municipal 
Committee, asa tax-payer and on behalf of 
the tax-payers of the town. 

Maung Gale.was convicted by the Special 
Power Magistrate of Prome under s. 409, 
Indian Penal Code, but on appeal the 
conviction was set aside by the Sesgions 
Judge. This is an appeal by the Local 
Government against this order of acquittal. 

In my opinion the Sessions Judge was 
right in holding that an offence of criminal 
breach of trust was not established. ‘There 
seems to me to be noroom for doubt that 
Messrs Jessop & Co. offered this broker- 
age, commission or discount to the respond- 
ent personally and that they paid the money 
to him for his own personal use and not 
for the benefit of the Municipal Committee. 
There was, therefore, no trust and the offence 
of criminal breach of trust was not commit- 
ted. With the morality of the transaction 
on both sides Jam not concerned. 

Nor am I concerned to consider whether 
the respondent has committed any other 
criminal offence for itis clear to me that he 
could not be prosecuted for any such 
offence without the previous sanction of the 
Local Government under s. 197, Or. P. C. 
Under the Municipal Act he wasa “public 
servant’ and not removable except by the 
Local Government. And in this transaction 
he was acting in his capacity as such public 
servant. 

I would say, indeed,that this prosecution 
under s. 409, Indian Penal Code, required 
the previous sanction of the Local Govern- 
ment unders. 197, Cr. P. C., and so waa not . 
duly instituted, A different view was 
taken, though with hesitation in Jn re 
Abdul Khadir Saheb (1). But it is to be 
noted that since that time s. 197 of the Cr. 
P. C. has been re-drafted and I have no 
doubt that its provisions as they now stand 
cover the prosecution in the present case. - 

The appeal is dismissed. » 

N. H. Appeal dispiissed, 
a) a Oas. 648; (1916) IM, W. N. 384; 17 Cr, 
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ALLAHABAD HIGH COURT. 

Sgconp Civin APPEAL No. 325 or 1924, 

July 1, 1926. , 

Present :—Sjr Giimwood Mears, KT., 
Chief Justice, and Mr. Justice King. 
Hakim MAHMUD HASAN AND OTHERS 

. -—DEFENDANTS—APPELLANTS 
-  - versus 
Lala LAUTI RAM— PLAINTIFF AND 
HABIB-UR-RAHMAN AND aNnoTHER— 
DEFENDANTS— RESPONDENTS. 

C. P. C. (det Vof 1908), O. XLI, r. 33—Power of 
Court to give appropriate relief to respondent. 

The object of O. XLI, r. 33, C. P. O., is manifestly 
to enable a Court of Appeal to do complete justice 
between the parties to an appeal. Where, therefore, it 

. is essential, in order to grant relief to an appellant, 


that some relief should at the same time be granted ` 


to the respondent, the Court may grant relief fo the 
respondent, although he has not filed an appeal or 
prefesred an objection. [p. 66, col 1.] 
Second appeal from a decree of the Dis- 
' trict Judge, Saharanpur, dated the 16th 
‘of May, 1923. - 
Mr. Igbal Ahmad, for the Appellants. 
Mr. Nehal Chand and Dr. S. N. Sen, for 
the Respondents. ` ; 


JUDGMENT.—On the 28th of May, 
1897, five properties were usufructuarily 
mortgaged in favour of two ladies, Aminat- 
un-nissa and Ghafur-un-nissa. The money 
agreed to be advauced by the first-named 
.lady was Rs. 27,500, and by the second 
Rs. 1,500. The way in which the detail 
of the consideration money was made up 
was that one sum of Rs. 13,000 was left 
for paymentin respect of two mortgages 
dated the Zlist July, 1893; a sum of 
Rs. 4,200 under a mortgage ofthe 19th 
September, 1892; another sum of Rs. 4,000 
under a subsequent mortgage, and a final 
payment of Rs, 6,300 by the promissory- 
‘note of the mortgagees. In fact, none of 
the three first-named sums of Rs. 13,000, 
R3. 4,200 and Rs. 4,000 were ever 
paid by the mortgagees, but there is a 
definite finding that Rs. 6,800 were paid to 
ne mortgagors by the mortgagees in May, 

897. ' 

The plaintif asked for a declaration that 
the property Ibrahimpur was not subject 
to any charge created under the mortgage- 
deeds and there was an alternative prayer 
that if there was any charge it was limited 
to Ks. 987-1-9 and there was a prayer, in 
- jts nature formal, that any other relief 
which under the circumstances of the case 
‘can be granted to the plaintiff may also be 
granted to him. 
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The matter was tried in the Court of 
the Subordinate Judge of Saharanpur and 
he came to the conclusion that no redemp- 
tion decree could be granted, but he 
found in favour of the plaintif thatthe - 
particular property had been freed from any 
charge upor it. 

The plaintif did not appeal, and when 
the matter came before the District Judge 
of Saharanpur he disagreed with the lower 
Court that the sum of Rs. 6,800 had never 
been paid by the mortgagees and that 
finding of fact is not, of course, appeal- 
able to this Court nor has, quite properly, 
any argument been put forward to show 
that that finding of fact was wrong. He 
went on to consider whether the mortgage 
as regards this particular property had 
been redeemed and he came to the conelu- 
sion that the mortgagees had paid back the 
loan of Rs. 6,800 and, having gone into 
detailsin respect of that, was satisfied that 
nothing wasdue tothe mortgagees. Ilav- 


‘ing reached that point hehad to consider 


what should be done andhe desided that 
the suit for declaration was barred by 
limitation. The case, therefore, was in this 
position that the plaintif, having asked 
for a declaration which the lower Appel- 
late Court found was barred by limitation, 
and it having been found io his favour 
that there was no encumbrance on the 
property, the question arose as to what 
in the circumstances was the proper thing 
to do. 

Before the District Judge gave any 
decision the case stood in this way that the 
plaintiff had succeeded partially in the 
lower Court; he had not raised any cross- 
objection nor had he appealed independ- 
ently on the matter decided adversely to 
him, namely, redemption. The learned 
District Judge was of opinion that he could 
proceed under O. XXXIV, r. 9 and that 
he could direct the defendants to re-transfer 
to the plaintiff that part of the mort- 
gaged property which was the subject of 
the action. 

Looked at from any prasticdl point of 
view the decision is as good as can be con- 
ceived becausa the plaintif had right 
upon his side from the outset.” There had 
been a breach of contract in 1897 when 
the mortgagees got possession of the mort- 
gaged property on a promise by them tnat 
they would pay the Rs°z1,200 to which we 
have referred above. It iscommon ground 
that they never made any attempt to pay 


TA 


any part ofthat, nevertheless they remain- 
ed in possession of the whole of the pro- 
perty throughout. The effect of the posses- 
sion ‘was that by the date of the institution 
- of this suit the Rs. 6,300 which had been 
advanced on promissory-note had been com- 
pletely extinguished and the plaintiff was 
asking in those circumstances that the pro- 
perty should be re-transferred to him, It 
is said that that cannot be done because, 
having regard tothe language of Oi XLI, 
T. 33 and the caution as to the application 


of that section which is contained in the, 


case of Rangum Lal v. Jhandu (1) we must 
not in this case allow the relief which the 
District Judge has granted the plaintifi 
' because if we did so we would be acting 
in contravention of the provisions of 
O. XLI, r. 22, There are, however, passages 
in that judgment which show that the cir- 
cumstances of each particular case must 
be-borne in mind, and at page 35* the follow- 
ing observations are to be found :— . 
“The object of r. 33 is manifestly to 
enable the Court to do complete justice 
between the parties to the appeal. Where, 
for example, it is essential in order to 
grant relief to an appellant that some 
relief should at the same time be granted 
to the respondent also, the Court may grant 
‘relief to the respondent, although he has 
not ‘tiled an appeal or preferred an objec- 
tion, Ofsuch cases the iilustration to the 
‘Tule is a type.” 


Reference was made-to the English case 


of Attorney-General v. Simpson (2), In our 
opinion thelanguage of O. XLI, r. 33 is 
wide enough to support the decision of the 
District Judge. * He very wisely chose what, 
‘in our Opinion, was tue proper course. 
He could, had he been extremely technical, 
have said that as the respondent had filed 
no cross-objection and had not independent- 
ly appealed that, therefore, he could not 
grant the relief to which, in his opinion, 
the xespondent was most justly entitled. 
Had be done that it is possible that on 


a strict construction of O. XLI, r. 33 we. 


might have upheld that, but we should 
have held that grudgingly and taken the 
view that it was.an unfortunate decision. 
This decision is in consonance with justice, 
equity and good conscience’and it 1s, in 
our opinion, one which must be upheld. 


(1) 11 Ind. Cas. Gi; 34. 32,8 A. L. J. 1111. 


(2) (1901) 2 Ch. v. 071,70 L. J. Ch. 828; Bo L. T., 


829, 17 P. L. R. 163. - 
*Page of dt aA. (AW 
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We, therefere, dismiss this appeal with 
costs and fees on the higher scale. 
The cross-objection ig also dismissed. 


A. N.A. Appeal & Cross-obzection dismissed. . 


? 





LAHORE HIGH COURT. 
Civit Revision. Petirion No, 424 or 1925. 
June 15,1926. 
| Present:—Mr. Justice Zafar Ali. - 
MOHAMMAD DIN AND OTHERS— DEFENDANTS 
. — PETITIONERS 
versus 


kaa 


2° 


CHANDU RAM AND OTHERS—PLAINTIFFS— ' 


RESPONDENTS. 

C.P. C. (Act V of 1908), s. 152—Omission ®© ex- 
onerate pro forma defendant from costs, Court's power 
to correct-— ppeal., 

A Court has inherent power, under s. 152, O. P. C., 
to correct an omission in the judgment that a party 
whois only a pro forma defendant is not liable to 
pay costs. [p. 67, col. 1.) 


an order under g.152, O.P. O., is not: appeal- 
able. jibid.] 


Petition for revision of an order, of the 


District Judge, Dera Ghazi Khan, dated the 
23rd January, 1925, reversing that of the 
Subordinate Judge, Second Class, Dera 
Ghazi Khan, dated the 24th November, 1924. 


Messrs. Devi Dayal and N. C. Mehra, for. - 


the Petitioners. 
Mr. Amar Nath Chona, for the Respond- 
ents, ` 
JUDGMENT.—The plaintiffs were 
mortgagees of the share of defendants Nos. 
l to4 ina joint holding and sued for pos- 
session thereof.. As stated by plaintiffs’ 
Counsel the defendants Nos. 5 to 5 were im- 
pleaded only because they were co-sharers 
in the holding. After recording this state- 


mentofthe plaintiffs’ Counsel, the trial Court . 


(Subordinate Judge, Dera Ghazi Khan) 


made a note below it that the defendants - 


Nos. 5 to 8 were pro forma defendants, and 


the plaintiffs’ Counsel put his signature . 


below that note, They were,’ as a matter of 
fact, In no way concerned in the dispute 


between the plaintiffs and the defendants . 


Nos. 1 to 4 and so they did not evince any 
interest in the litigation. It was thus patent 
on the record that they were merely pro 
forma defendants and were uot responbivle 
to the plaintilisin any respect. ‘1 he plaint- 
iffs’ suit was eventually decreed with costs. 


But the Subordinate Judge Jailed to note in © 


his judgment that the defendants Nos, 5 to 
8 were not lable to pay plaintiffs’ coats, The 


{97 L O, 1926 


result of this omission was that the plaint- 
iffs proceeded to attach certain property of 
defendants Nose 5 to 8 to recover the costs. 


“This evidently was an abuse of the process 


of Court. 

< Defendants Nos. 5to8 then made an appli- 
cation under ss. 152 and 153 o£ the O. P. C., 
inviting the attention of the Subordinate 
Judge to the mistake in the judgment 
arising from an accidental omission and 
praying for correction thereof. The Sub- 
ordinate Judge evidently failed to apply 
his mind to the application, and not realiz- 
ing its purport refused ib'on the ground that 
the defendants should apply fora review 
of the judgment and decree. The defend- 
ants Nos. 5 to 8 then applied for a review 
of the order refusing the application and 
then succeeded in making it clear to the 
Subordinate Judge that there was a mis- 


“take in the judgment which -required 


correction. But the Subordinate Judge 


was so obsessed with the idea that the ` 


correction involved a review of the judg- 
ment that he levied from the petitioners 
the Court-fee payable on an application 


` for review of judgment and then corrected 


the mistake. The plaintiffs then appealed 
tp the District Judge who set aside the 
Subordinate Judge's order holding (1) that 
the question whether defendauts Nos, 5 
to 8 were pro forma defendants was a 


- debatable one; 


(2) that the application for review of the 
order refusing the application under ss. 152 
and 153 was, as a matter of fact, an applica- 
ae for review of the original judgment ; 
an 

(3) that the order passed on the applica- 
tion’ for review was bad in law as it had 
been made without notice of the application 
to defendants Nos. lto 4. 

(1} and (2) are clearly erroneous. 
technically correct, but the order being 

afterall one under s. 152 was not appealable, 
The Subordinate Judge has inherent power 
to make that correction and should have 
made it on the first application. The fact 
that he made the correction on the second 
application could not have the effect of 
excluding it from the category of a correc- 
tion under s. 152. 

I, therefore, accept this application for 
revision, sat aside the order of the District 
Judge and restore that of the trial Court, 
The plaintiffs to pay the petitioners’ costs 
throughout. 


R L’ Application accented, 


ORFIGIAL ASSIGNEE OF MADRAS V. NARAYANA GOUNDAN, 


(3) is’ 
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“MADRAS HIGH COURT. 
ORIGINAL SIDE APPBAL3 Nos. 46-48 or 1925. 
December 15, 1925. 
Present:—Sir Victor Murray Coutts | 
Trotter, Kt,, Ohief Justice, and Mr. Justice 
Ramesam. 
Tun OFFICIAL ASSIGNEE or MADRAS 
—APPELLANT 
VETSUS 
NARAYANA GOUNDAN AND OTHERS 
— RESPONDENTS. 
Insolvency—Unconditional order of discharge of 
insolvent- -Official assignee, right of, to prosecute fur- 
ther proceedings against debtors of insolvent. 
Where pending certain proceedings by an Official 
Assignee against certain debtors to the insolvents’ 
estate, a. composition is arrived at between the eredi- 
tors, and the insolvent obtains an unconditional order 
of discharge, it is not competent to the Official 
Assignee to contend that the bankrupt’s estate is 
further in any way vested in him so as to enable him 
to prosecute proceedings to recover additional sums 
of money over and above those provided for for distri- 
bution in the compromise for the benefit of the bank- 
rupt’s estate. [p. 68, col. 1.] 
Appeal from an order of Mr. Justice 
Srinivasa Aiyangar, dated the 2nd February, 
1925 and passed in the exercise of the Ordi- 
nary Original Insolvency Jurisdiction of the 
High Court in I. P. No. 198 of 1920, Applica- 
tion No. 348 of 1924, in I. P. No, 198 of 1920 
and Application No. 351 of 1924, in I. P. No, 
198 of 1920, respectively. 
Messrs. Grant and Greatorex, for the 


Appellant. 
JUDGMENT. 

Coutts Trotter, C. J.—This is a per- 
fectly plain case. It is to my mind an 
audacious attempt to evade the plain pro- 
visions of the Insolvency Law in this Court. 
The insolvent was adjudicated and, of 
course, his estate vested in the Ofcial 
Assignee who brought proceedings calling 
upon certain persons whom he alleged to 
be debtors to the bankrupt’s estate to dis- 
charge their obligations. While those 
proceedings were pending, an arrangement 
was come to, to which the Official Assignee 
was a party whereby, on payment of cer- 
tain sums of money into the hands of the 
Official Assignee for distribution among 
the creditors, a composition was arrived 
at and the bankrupt got his discharge. It 
is now sought by the Offcial Assignee to 
go on with those pending applications 
against the debtors to the bankrupt's estate 
for the benefit of the ereditoss who have 
accepted whatthey have already had as a 
full discharge in satisfaction of their 
claims. It ia obvious that such a thing 
cannot be done, A Bankruptcy Court beth 


! 
e 


‘safeguarding his rights l 
these persons against whom the applica- 
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pass conditional orders of discharge which 


“keep alive remedies on one side orthe 
. other, 
which have been. mentioned to us where’ 
‘funds already in.the hands of the debtors 
are earmarked for certain purposes on the’ 


Such have been some of the cases 


one hand -and where orders are passed 


- keeping open the remedy to the bankrupt’s 


estate conditional until certain other debtors 
of the bankrupt whose money has not’ been 
collected are made to pay their debts. Here 
no. provision was made in the order of 


discharge for-keeping alive the seisin of- 


the bankrupt’s estate in the hands of the 
Official Assignee, still less in the form of 
of suit against 


. tions were made, lt seemsto me the only 


conclusion that can be drawn is that, when 


| the Official Assignee carried through that 
. compromise, he deliberately intended: to 


release his hold on those assets, which 


“are after all only potential assets of the 


estate in his hands. What remedies the 
bankrupt himself may have against these 


‘alleged debtors it is not our province to 


inquire, It may be that they are all barred 
by limitation, This much is clear that in 
the light of what has taken place it does 


not lie in the mouth of the Official Assignee - 


to say that the bankrupts estate i in 


“any way vestedin him so as to enable him 


- 


to prosecute proceedings to recover addi- 
tional sums of money over.and above those 


‘provided for for distribution in the com» 
. promise for the’ benefit of the bankrupt’s 


estate. That béing so, the learned Judge's 
decision 1s quite correct and: these’ appeals 
must be dismissed. . 


'.' Ramesam, J.—I think this case illus- 


trates. the inconvenience of -Garnishee 


' proceedings. Ifthe Official Assignee had - 
filed suits, the insolvent -has merely to 


bring himself on the record to continue 
again. and there is no question of any fear 
of those suits being barred. . 7 
YK Va- | Appeals dismissed, 


- «' V ORIRTYA NAND SINHA Y. RAM LAL DUBE. > 
“in England and in India does very often 
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PATNA HIGH COURT. 

APPEAL FROM APPELLATE DECREE 
No. 566 oF 1924. 
July 5, 1926, 3 

Present :— Mr. Justice Das and 
Mr. Justice Ross. — 

Raja KIRTYA NAND SINHA 

BAHADUR AND ANoTHER—PLaINTIFFS— 


APPELLANTS i < 
versus 
RAM LAL DUBE AND OTHERS— DEFENDANTS 
— RESPONDENTS. f : 


Bengal Tenancy Act (VIII of 1885), s. 22 (2)—Co- 
sharer purchasing holding in execution sale —Setile- 
ment with other .tenants—Status of co-sharer, whether 
affected-——Holding falling to another co-sharer on par- 


_ tition, effect of. 


A co-sharer who purchases the holding in a 
sale under a decree for rent and settles the land 
with other tenants, does not thereby become a 
landlord, but the peculiar status ‘conferred on him 
by <¢.22 (2) of the Bengal Tenancy Act continues not- 


withstanding the settlement, nor does the fact that | 


on partition the holding falls to the takhta of another 
landlord aifect his status and right to hold possession 
of the land... [p. 70, col. 1. 

Appeal from a decision of the District 
Judge, Purnea, dated the 13th February, 
1924, confirming that of the Munsif, Purnea, 
dated the 15th January, 1923. 

Messrs. S. N. Palit and G. P. Das, for 


the Appellants. 


Mr. Ram Prasad, for the Respondents, 


3 UDGMENT. 
Foss,.d.—The’ plaintiffs, who. will be 
hereafter referred to as the Banaili Raj, 
represent 13-annas 3-pies interest in Mouza 


Parora; the defendants first party, who will. 


be hereafter referred. to as the Srinagar 
Raj, represent the remaining 2-annas 9- 
pies interest; the defendant second ` party 
is the receiver of the Srinagar estate; the 
defendant third party, Ramlal Dubey, .is the 
son of Subaklal Dubey, whe was the tenant 
of a holding of 153 bighas 5 kauthas and 
17 dhurs in the village. He.sold this hold- 
ing to Dwaikanath Thakur and Bikan 
Thakur and in the Record of Rights, pre- 
pared somewhere about 1890, the name of 
Subaklal as vendor and Dwarkanath and 


another as vendees were both entered in| 


respect of this holding. The plaintiffs 
brought a suit for rent in 1897 against 
these vendees and sold the holding in exe- 


‘cution of the decree in 1898 and purchased 


it themselves. They settled the land with 


different tenants from time to time and; 
` ‘eventually, the defendant fourth party be- 


came the tenant in 1911. Subsequently 
there was a partition of. Mousa Parora. ba 
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tween the Banaili Raj and the Srinagar Raj 
and by partition, 71 bighas 15 kathas and 
7_dhurs of that holding was allotted to the 
Banaili Raj and 81 bighas 10 kathas and 


10 dhurs to the Srinagar Raj; but, in the: 


partition papers the Record of Rights was 


” used with the result that the nams of the 


recorded tenant was given as Subaklal 
Dubey. Even after the partition, the Ba- 
naili Raj continued to pay to the Srinagar 
Raj the rent.of that portion of the holding 
which had fallen to their takhta. and re- 
ceived rent.receipts. Notwithstanding this, 


the Srinagar Raj, in 1917 instituted a suit 


for rent of the 81 bighas against the defend- 
ant third party and obtained a decree and 
took proceedings for sale of the holding. 
This suit was, therefore, brought by the 


‘ Banaili Raj fora declaration that the de-. 


fendant third party had no connection with 
the land; that the Srinagar Raj was only 
entitled to the proportionate rent of the 
81 bighas; that the rent-decree was nulland 
void; and that the property could not be 
sold in execution thereof. — 

The suit was defended only by Ramlal 
Dubey, defendant third party; and his 
contention was that since the partition 
the Banaili Raj had. nó concern with this 


* holding and that they had no right to main- 


tafn the suit. 


The Munsif found that Subaklal Dubey’ 


had parted with his interest in the holding 
aod that Dwarkanath Thakur and Bikan 
Thakur were in possession as purchasers. 
He further held thatthe Banaili Raj had 
obtained possession of the holding and had 
paid rent to the Srinagar Raj both before 
and after the partition; and that the 
“ Banaili Raj had been realizing from the per- 
sons in actual possession and had been pay- 
ing rent to the Srinagar Raj. 

He held, however, that inasmuch as the 
defendant fourth party must be deemed to 
be the raiyat of the land under s. 22 (2) of 
the Bengal Tenancy Act, he became araiyat 
under all the proprietors and, therefore, 
since the partition, the plaintiffs have no 
interest nowinthe landin suit. He, there- 
fore, dismissed the suit.. The learned Dis- 
trict Judge agreed with this view and 
dismissed the appeal of the plaintiffs. 

It isnow contended in second appeal that 
the partition did not affect the rights of 
the Banaili Raj in this land except to this 
extent that the Srinagar Raj became en- 
titled to the,entire rent of 81 bighas instead 


ofa proportionate rent in the entire 153 
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bighas; that the Banaili Raj is still in pos- 
session through the defendant fourth party, 
and that they have been recognised by the 
Srinagar. Raj who have accepted rent from 
them subsequently to the partition. Refer- 
ence was made to the decisions of this 
Court in Jhapst Sao v. Bibi Aliman (1), 
Nandkishore Singh v. Mathura Sahu (2) and 
Basudeo Narain v. Radha Kishun (3). The 
learned Advocate for the respondents sought 
to distinguish these last mentioned cases 
on the ground that they deal with a case 
where an entire holding has fallen to a 
co-sharer other than the purchasing co- 
sharer, whereas in the present case the 
purchasing co-sharer has in fact obtained 
71 bighas and odd kathas out of the hold- 
ing already and is, therefore, not entitled to 
claim any--interest in the remainder which 
has fallen to the other takhta. This dis- 
tinction does not seem to me to proceed on 
any principle. The fact that the proprie- 
tary right of part of a holding after par- 
tition has fallen to the co-sharer who pur- 
chased the entire holding will not affect 
the question of his status with regard to 
that portion of the holding which falls in 
the takhta of another landlord. The first 
mentioned decision is sought to be dis- 
tinguished on the ground that it was a 
case between co-sharers, whereas the pre- 
sent case is a case between a co-sharer and 
a person alleging himself to be a tenant. 
That, however, would be no ground for dis- 
tinguishing the decision so far as it deals 
with the elfect of a partition upon the in- 
terest of a purchasing co-sharer. It was 
further contended that the Banaili Raj 
ought to have set up this right in the parti- 
tion proceedings; but, on the contrary, they 
allowed the name ofthe contesting defend- 
ant to be recorded in respect of this hold- 
ing. In my opinion, nothing turns oa this. 
It is stated in the plaint that the partition 


was made according to the Survey Papers 


and that statement has not controverted. 
If, for the purposes of the partition, the name 
ofatenant who had long ceased to have 
any interestin the holding was recorded, 
that cannot affect the realrights of the 
parties. . 

The main contention, however, on behalf, 


(1) 93 Ind. Cas. 1001; 7 P. L. T. 170; 5 Pat. 281; 
A. I. R. 1923 Pat. 263. 5 

(2) 65 Ind. Cas. 586; 3 P. L. T., 13; A, L R, 1992 
Pat, 193. 

(3) 65 Ind. Cas, 281; 3 P, L, T. 22; (1922) Pat. 55; 
A. IR. 1922 Pat, 62. 
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` of the respondents is that inasmuch-as when 
the purchasing co-sharer settles the land, 
“the tenant becomes a raiyat under s. 22 (2), 
the pdsition of the purchasing ‘co-sharer 
then becomes that of landlord and, conse- 
quently, on partition his interest ceases 
whén the holding falls. to the. takhta of 
another landlord; when the purchaser makes 
a settlement, he is not himself a tenant nor 
a tenure- holder and must, therefore, be -a 
proprietor. The. question is not free from 
difficulty; but it is important to observe 
the-exact language of s. 22 (2). Jt is not 
enacted thai if the transferee sub-lets the 
land toa third person, such person shall 


be a tenure-holder or a raiyat, as the case. 


may be, in respect of the land, but that 


such person shall be deemed to be a tenure- ~ 


holder or a raiyat; that is to say, the sec- 
tion itself recognizes the relationship as 
artificial and, by implication suggests that, 


by making such a settlement, the transferee, 


is not a landlord, but that ‘the peculiar 


status conferred upon him by the section 


< as held in Bambhadur Lal v. Gungora Kaur 
(4) still continues notwithstanding ‘the set- 
_tlement. Nor is it apparent on principle 
why, theinterest ‘of the transferee co-sharer 
should be affected. merely by his making 

a settlement with a tenant. 14 has been 
‘held in many decisions in this Court that 


he is ientitled to hold the land, which he 


has acquired, after partition, and I do not 
see how it can make any difference to this 
right that he has settled it with a person 
.who-is deemed to'be a raiyat. The posi- 
tion is certainly anomalous; but the anomaly 
is the creation ofs. 22 (2). 

In my opinion, ‘therefore, this appeal 
must be decreed with costs and the decrees 
of the Courts:below set'aside and the suit 
of the plaintifis decreed with costs through- 
out ‘against the defendant third party. 

Das, J.—I agree. 

“A. NAA. Appeal allowed. 


' (4) 89. Ind. Cas. 232; 7-P. ‘L, T. 87; 3 Pat, LR. 138; 
© ALR. 1925 Pat. 547. 4 


RAMASWAMI CHSTTIAR V, KATHAMUTHU THEVAR, 


‘Mannargudi, 


x 


MADRAS HIGH COURT.. 


SEconp Civre APPEAL No, 1310 oF 1929. | . 


‘March 12, 4926. 
Present:—Mr. J nstice’ Devadoss. 


RAMASWAML CHETTIAR sy HIS AGENT | 


NATHSA PILLAI—Derenpant No: 1 
‘APPELLANT 
VETSUS . 


“KATHAMUTHU THEVAR AND ANOTHER— 


_ —Puaintire AND DEFENDANT No. 2 


— RESPONDENTS. ° 
Transfer of Property Act (IV of 1882), s. 58—Joint 
Hindu family—-Partition, whether transfer. 


A partition among the members of a joint Hindu ` 


family is a transfer to which the provisions of s. 53 
of the Transfer of Property Act would be. Spenser 
(1) relied on, 


Second appeal against a decree of the ` 


District Court, West Tanjore at Tanjore, 
in A. S. No. 147 of 1922, preferred: agaifist 
that of the Court of the District Munsif, 
in O.S. No. 90 of 1921. 

| . Mr. S. Muthiah Mudatiar, for the Appel- 
ant. 

Mr. B. Sitarama Rao, for the Respondents. 
| JUDGMENT.—The question -before 
the lower Court was whether the alleged 
partition among the memberg of a joint 
Hindu family was in -fraud of creditors. 
The learned Judge observes in para, 2 of 
his judgment that. a partition is not a 
transfer within the meaning of the Act. 
‘This is opposed to the decisions of this Court. 
It is sufficient to refer to one decision 
reported as Rasa Goundanv. Arunachella 
Goundan (1) where it was held that “A 
partition among the members of.a joint 
Hindu family is a transfer to which the 
provisions of s. 53 of the Transfer of Pro- 
perty Act would be applicable.” The-learn- 


ed Judge's observations on the -question ' 
of fact are evidently coloured by his view. 


of the law and I, therefore, set aside his 
judgment and direct the District Judge 
to restore the appeal to file and dispòse 


= of it according to law. Costs.of this appeal 


will abide the result. The appellant will 
be entitled .to a refund of the Court-fee. 
Vv, N.Y. ‘Appeal allowed.. 


(1) 72 Ind. Cas: 978; 44 M. L. J. 513; 17 L. W. 613: 
Tai W. N. 320; 32 M: L. T. 344; A.I. Ry 1923 
å 77. 
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LAHORE HIGH COURT. 
Seconp C:vit APPRAL No. 2775 or 1922. 
June 29, 1926. 
Present:—Mr. Justice Broadway and 
Mr. Justice Addison. 
CHANDU MAL—PLatIntire —APPELLANT 
Versus 
MAHMUD HASSAN—DErFENDANT 
A — RESPONDENT. - 
Evidence Act (I 
ment admitted—Lxeoutant illiterate—-Durden of prov- 
ing terms of document. 
Where the execution of a dogument is admitted, 
in the absence of any special circumstances it is for 
the executant, even if he is illiterate, to prove that 
he did not understand the terms of the document. 


Second appeal from a decree of the Dis- 
trict Judge, Delhi, dated the 10th August 
1922, affirming that of the Subordinate 
Judge, Second Class, Delhi, dated the 23rd 
December, 1921. i 
_ Mr, Shamair Chand, for the Appellant. 


J UDGMENT.—This second appeal has 
arisen outof a suit brought by one Chandu 
Mal, a Hindu money-lender, against Mah- 
mud Hassan, described as an illiterate 
Muhammadan. Mahmud Hassan is said 
to have executed a mortgage onthe 2nd of 
March, 1914, in favour of Chandu Mal, the 
mortgage-money being Rs. 300. It was 
stipulated in the mortgage-bond that the 
money would be re-payable with interest at 
the rate. of 24 per cent. with half yearly 
rests, 4. e., compound interest calculated 


half yearly. The suit was brought on the 


ist of March, 1921, Chandu Mal claiming a 
sum of Rs, 1,308. The defendant admitted 
the execution of the bond but -stated that 
he was not told that the interest was to be 
compound interest. He further pleaded 


that in March 1916 a settlement had been. 


arrived at by a panchayat and that on pay- 
ment of a sum of Rs. 100 the entire amount 
would be liquidated. The Courts below 
have found that the defendant did not 
understand the bargain properly, that the 
rate of the interest was exceptionally high 
and that the circumstances wete such as 
to justify a presumption that the plaintiff 
was ina position to dominate the will of 
the defendant and used that position to 


' obtain an unfair advantage. 


-> 


Ithas been urged before us that when 
Mahmud Hassan admitted the execution of 
the bond the onus rested on him to prove 
his allegation that he was nof tôld that the 
interest was to Be compound. As a matter 
of fact næ evidence has been led by him in 


~ 
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of 1872), s. 102— Exceution of docu- . 
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support of this allegation. The conclusion 
arrived at by the Courts below as to the 
defendant not having understood the bar- 
gain appears tome based on pure conjec- 
ture, there being no evidence to support 


‘it; nor are there any special circumstances 


which would justify the opinion afrived at. 
Again, as to the question of undue inilu- 
ence, it isto be noted that Mahmud lassan 
never pleaded the same. 

In the circumstances I would accept the 
appeal and grant the plaintiffa decree as 
prayed in his plaint, i.e, a decree for 
Rs. 1,808 with future interest from the date 
of decree till realisation at the rate of 6 
per cent. per annum. He will be entitled 
to get his interest from the date of suit 
till date of decrees at the rate of 2f por cent. 
perannum with half yearly rests. The ap- 
pellant will be entitled to his costs through- 
out. 


R. L. Appeal accepted. 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No, 730 of 1924, 
July 15, 1926. 

Present: —Mr. Justice Kanhaiya Lal and 
Mr. Justice Ashworth. 

Seth JASWANT RAI—PLAINTIPE— 
APPELLANT 

VETSUS 
Mazor J. LUCK AND OTHERS —DEFENDANTS— 

RESPONDENTS. 

Cantonments (House Accommodation; Ac V I of I3, 
ss. 18, 19, 21—-Enhancement of rent by Commitee 
Question of rent raised only arier cammencea ot of 
tenancy —~Hnhanced rent from commencement, of van 
be claimed. 

Section 18 of the Cantoninents (Hous: Aecom noda- 
tion) Act applies only to cases Where rent say abby 
the Committee of „Arbitration upon a re juiatien by 
the owner at the very commencement of the te vines, 
[p. 72, col. 1.) . 

Therefore, an owner-.cannot claim enhapes |) Tomt 
from the commencemont of the tenancy where ne 
raises the question of rent after the tenancy bns 
begun. [ibid.] 

A tenancy is deemed to commence from the date 
of occupation by the tenant with the knowl dee of 
the landlord, even though informal corrgspondenee as 
regards the raising of rent goes on bew cn the 
parties thereafter. _ihid.| 

Second appeal froin a decree of the Dis- 
trict Judge, Agra, dated the 7th of February, 
19?4.- 9 J 

Mr. N. P. Asthana, for the Appellant, 

Mr. Sailunath Mukerji, for the Respond- 
ents. 


$ 
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JUDGMENT. —This appeal arises out 
of a suit brought by the plaintiff-appellant 
against some military officers for rent of a 
bungalow in the Agra Cantonment. The 
bungalow was occupied by the defendants 
as a mess house from the 15th August, 1920. 


They did not find it necessary to apply to 


the Cantonment Authority in order to get 
possession, but having occupied the house 
they wrote to the plaintiff informing him 
that they had done so and proposed to 
pay the registered rent of Rs. 60 a month. It 
was open to the plaintiff to reply that he was 
not willing for them to enter upon the 
house at that rent and that any occupa- 
tion by the defendants was without his con- 
sent. Instead of doing this he merely pro- 
tested that the registered rent was too low 
and did nothing further. Subsequently the 
defendants complained to the plaintif of 
the state of repairs of the house and ulti- 
mately they moved the Cantonment Author- 
ity to issue a notice to the plaintiff under s. 
19 (1) of the Cantonments ‘House Accommo- 
dation) Act. Thereupon the plaintiff under 
sub-s. (2) of s. 19 required that the matter of 
repairs be referred to a Committee of Arbi- 
tration. Heat the same time raised, under 
s. 21, the question of the rent being enhanc- 
ed. The rent was ultimately enhanced by 
the Committee of Arbitration. It is the 
appellant’s contention that the rate so fixed 
should operate from the date of the com- 


mencement of the tenancy and he invokes . 


s. 18 (3) for this purpose. Section 18, how- 


.ever, only refers to the case where rent is 


fixed by the Committee of Arbitration upon 
a'requisition by the owner at the very com- 
mencement of the tenancy. In this case the 
owner did not raise the question of rent 
until the tenancy had commenced and he 
had been served with a notice for repairs. 
The tenancy must be deemed to have 


commenced from the date of occupation. 


by the officers, inasnruch as. the plaintiff, 
although informed of such occupation, did 
not object to the occupation but merely by 
informal correspondence asked for the rais- 
ing of rent. „His proper course would 
have been to inform the officers that they 
were not entitled to occupy the house un- 
less the owner was first served with a 
notice by the Cantonment Authority, re- 
quiring him to place the house at their 
disposal. In that” case the owner would 
have been in a position unders, 18 (1) of 
the Act to have a Committee of Arbitration 
convened to fix the rent from the date of 
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the commencement of the tenancy. The 
facts being as stated, we consider that 
the findings of the lower Court were correct 
and that this appeal should be dismissed | 
with costs including fees in this Court on 
the higher scale. aq ° 
ALN, A. Appeal dismissed. 


eh amma anaa. 
* 
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RANGOON HIGH COURT. 
First CIVIL APPHAL No. 116 or 1922. 
January 22, 1924. 
Present:—Mr. Justice Heald and 
Mr. Justice May Oung. 

H. MUHAMMAD AHMIN— PLAINTIPE— 
APPELLANT 

TT yersus 
MA KYAN AND OTHERS—DEFENDANTS— 


_ RESPONDENTS, 

Burmese Buddhist Liaw—Inheritance—Kittima, whe- 
ther can claim orasa’s share—Mya Nge, meaning of. 

The expression Mya Nge is an extremely loose one, 
and is indiscriminately applied by a Burmese woman 
(generally as an abusive epithet) to any other woman 
with whom her husband may have sexual intercourse. 
It nee not necessarily mean a lesser wife. [p. 73, 
col. 1. 

Obiibr —The right of a kiituma to claim the orafa’s 
quarter from the surviving parent, even if hê or she 
is the only child, is open to doubt. [ibid.] 


First appeal against a decree of the 
District Judge, Toungoo, in C. R. No. 1 of 
1922. 

Mr. Keith, forthe Appellant. 

Mr. Ormiston, for the Respondents. 

dU DGMENT.—One Maung Bwin, de- 
ceased, is said to have been adopted as 
kittima son by U Wunna, deceased, and 
Ma Kyan, the first respondent. Maung 
Bwin died after U Wunna, and it is, there- 
fore, claimed that he, as the only son and, 
therefore, the orasa was entitled to a quar- 
ter of the joint parental estate before his 
death. At his death he is said to have 
left only one heir, namely, his wife, Ma 
Shwe Bwin, who assigned her rights to the > 
plaintiff-appellant. : 

The plaintiff sued (1) for half the property 
left by Wunna, on the ground, that Maung 
Bwin was Wunna's partner, and (2) for a 
quarter of the remaining half as Maung 
Bwin’s orasa share. 

The partnership was not proved and itis 
not put forward in this appeal. S 

In order to succeed, the plaintiff had to 
prove (1) that Maung Bwin was a kittima 
son, (2) that Maung Bwin had divérced one 


N 


‘alleged marriage of Ma Shwe Bwin. 
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'Ma Nan, who was admittedly his wife for a 
long time before Ma Shwe Bwin appeared 
‘on the scene, ard (3) that Maung Bwin and 


Ma Shwe Bwin were man and wife accord- 


ing tolaw. The last of these points was 


e decided in the plaintiff's favour but the 


trial Court held that neither the adoptior 
nor the divorce had been established and, 
therefore, dismissed the suit. ; 

There was a further point, one of pure 
law, which was not raised or discussed, 
namely, whether a kittima canever claim 
the orasa’s quarter from the surviving 
parent, even if he or she is the only child. 
That he is entitled appears to have been 
accepted in Maung Sa So v. Mi Han (1) but 
the position was there admitted and the 
point was not discussed. Thecase of Ma 
Thein v. Ma Wa Yon (2)is different in that 
the claim was of an entirely different na- 
ture. 

The matter is, therefore, not concluded 
by definite authority and, in our view, the 
alleged right seems to be open to doubt. 
Jt is, however, unnecessary in the circum- 
stances:of the present case, to decide the 
point. = 

The crucial point, to our minds, is the 
Ifthis 
cannot be established, the plaintiff, who ac- 
quired the rights, if any, has no locus 


_ standi. 


. The deciding factor, as it appeared to the 
Jearned Trial Judge, was, that the prior wife, 
Ma Nan, when she applied to a Magistrate 
for an order of maintenance against Maung 
Bwin, stated on oath that he had taken a 
second wife (lis. 27}. This is how it was 
recorded in English. What Ma Nan most 
probably said in Burmese was that what 
she stated in her written application, that 
is, that Maung Bwin was living with a 
Mya Nge or lesser wife. Now, the expres- 
sion Mya Nge is an extremely loose one, 
and, as is well-known, is indiscriminately 
applied by a Burmese woman (generally 
as abusive epithet) to any other’ woman 
with whom her husband may have sexual 
intercourse. At the time when she made 
her application, Ma Nan was living apart 
from her husband and may have heard 
of a liaison between him and Ma Shwe 
Bwin, and, therefore, described the latter 
asa lesser wife, probably to strengthen her 
-case, We are, therefore, unable to hold that 


ta 2 U, B. R. (1892-96) 171. 
2) 2 L, B. R, 255. 


N 
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Ma Nan 's said statement in Court carries 
the plaintiff's case much further. 

The evidence in support ofa marriage 
was extremely scanty. The direct evidence 
is, as pointed out, in the trial Court's judg- 
ment, interested and unreliable. That there 


-was fairly intimate social intercourse be- 


tween Maung Bwin and Ma Shwe Bwin is 
not at all surprising. They were connected 
by marriage, Maung Bwin’s brother having 
married an aunt of Ma Shwe Bwin. Their 
houses were not far apart; and Maung Bwin 
was old enough to-be Ma Shwe Bwin’s 
father. It is quite possible, after Ma Nan's 
departure. Ma Shwe Bwin, herself ein- 
daungyt, frequently visited Maung Bwin’s 
house, where also dwelt Maung Bwin's aged 
mother, and that at some time there was a 
more or less secret intrigue between the 
two, But that the position ever developed 
into one in which they could be said to 
have become husband and wife according 
to law, is extremely improbable. In any 
case, the period was a very short one and 
few, if any, independent residents of the 
small village came to know of the alleged 
union; itis noteworthy that the headman 
never heard of it. 

In these circumstances, we are unable to 
hold that the alleged marriage was prov- 
ed, and this being so, the plaintiff's case 
must fail. 

We, therefore, though on different grounds, 
confirm the decree of the lower Court dis- 
missing the suit, and dismiss this appeal 
with costs, 

Nos: zlppeal dismissed. 


ee a amangan ara 


CALCUTTA HIGH COURT. 
APPEAL FROM APPRLLATE DECREE No. 2462 
s or 1923. 

February #4, 1926, 
Present:—Mr. Justice Suhrawardy and 
Mr. Justice Graham. 

RAHINI NANDAN CHAUDHURI axp 
OTHERS—-APPELLAN SS 
versus 


»JSADUNANDAN CHAUDHURI AND OTHERS 


— RESPONDENTS. 

Limitation Act (IX of MUS), Scht I, Art. 47— 
Cr. P.C. (V of 1898), s. 145, scope of —Order under 
s. 145 ultra vires -Civil suit, necessity of~-C. P.C, 
(Act V of 1008), s. 11, O. II, 7. 2, scope of—Separate 
causes of action—Isgue not framed—Decision, whether 
res judicata, : 


+ 


, predecessor, 
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Per Suhrawardy, J.—Under s. 145, Cr. P. O., the 
Magistrate is authorised to, Padi without reference 


- to title, which of the parties before him was in pos- 


session of the subject of the dispute at the date of 
the proceedings. He has jurisdiction to find posses- 
sion but not the mode of possession or how the pos- 
session was to be exercised. An order by the Magis- 
trate declaring the right of a party to possession or 
the mode in which the possession was to be enjoyed 
is ultra vires. |p. 76, col. 2 

ke In the case of an order passed by a Ega kan Court 
under s. 145, Cr. P. C., it remains binding between 
ths parties if no suit is brought to contest it within 
the statutory period, but an order that is ulira vires 


“cannot be binding and no suit need be brought to’ 


contest the same. . “Tp. 77, col. Lj 

Order JI, r.2, 0. P. on igs directed to securing the 
exhaustion of the reliefs in respect of a cause of action 
and -not to the inclusion in one and the same action 
of diferent causes of action even Aik they arise 
out of the same transaction. fp. 77, col. 2 

Per Graham, J.—Even if a particular malter be 
not included in a-formal issue, if it is directly and 
substantially in issue between the parties, ansl if there 


bea decision there ‘On, it will operate as res judicata, 


[p. 80, col. 2 

Appeal against a decree of the District 
Judge, Rajshahi, dated the 6th of August, 
1923, modifying that of the Subordinate 


| Judge, Rajshahi, dated the 4th of Septem- 


ber, 1922. ` 

Mr. B. Chukrabarty, Dr. Dwarka Nath 
Mitter and Babu Krishna Kamal Moitra, 
for the Appellants. l 


Mr. Ram Chandra Majumdar, Dr. Bijan 


' Kumar Mukherjee, Babus Sachchidananda 


koy and Joges Chandra Bose, for the Re- 
spondents. 


J UDGMENT. 
Suhrawardy, J.—This appeal is by 
the plaintiffs arising out of a suit for .estab- 
lishment of fishery rights and for perpetual 
injunction. The following diagram will 
show the subject-matter of controversy in 


this suit:— 


Pakuria Raikan Dighi. 
i 3 2 
' Pirgunje. 
Malda Bandaghat. 


Parts land 2 are in the bed of-a navi- 
gable river Mahananda and No. 3 is a rivulet 
emerging from it. This suit relates to parts 
1 and 3. . 

The present suit is a stage, let us hope 
the last, in a long drawn litigation. dating 
from 1860. In that year the Government 


- resumed under Act II of 1819 a portion of 
the jalkar over the river and its branches. 


In 1861 Prasanna Kumar Boral, plaintiffs’ 
brought a suit against the 
Government in which he claimed his jalkar 
right on those waters, Defendants’ pre- 
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decessor Alam Saha intervened and assert- - 
ed his raiyatay or raiyati rights but no 
order was passed on his &ppljcation though - 


‘the jama was reducéd on that considera- 


tion. 
The suit was compromised between Pra- . 
sanna- and the Government and his khas 


. baich right in the jallear was recognised. 


The terms “khas baich? and “ratyatan” 
were not defined in that suit and this has 
been the fruitful source of dispute between 
the parties. But it seems to have been 
conceded from the beginning that “khas 
baich” means fishing with large nets. In 
1862, Alam Saha brought a suit against 
Government and Prasanna for a declara- 
tion that Prasanna had only the khas baich 
right which was the right to fish with large 
nets such as:bera in the jalkar, while he 
had the rest of the rights. The suit was 
decreed and Alam's raiyati right and 
Prasanna’s khas baich right in the rivers 
were declared. In the suit also “khas 
baich” and “raiyatan were not specifically 
defined.but it was stated the former was 
the right to fish by large nets. Nothing 
was said, however, as to the periods during 
which the parties were to exercise their 
respective rights. After this suit the: 
parties well understood the extent of their 
respeclive rights and there was no dispute | 
for about 40 years till 1899 when the de- 
fendants began to assert higher rights by 
creating kabuliyats and other documentary 
evidence, as has been found by the Judge, 
until in 1907-the dispute between the 
parties culminated in proceedings under 
s. 145, Cr. P. C., in which the plaintiffs 
were the first party and the defendants 
were the second party. On 19th July, 1907, 
the trying Magistrate passed the following 
order: —“It has been satisfactorily proved 
that the first party held the right to fish in 
the area from bejoya dasami to 15th Chait 
by large nets only. The second party fish 
by small nets during the above period and 
both by large and small nets for the iest 
of the year. Anta, tagi, bansi and other 
similar contrivances are included in small 
nets.’ In the writ for delivery of posses- 
sion the order was thus stated:——"Therc- 
fore I determine and hold that the said 
parties are in possession and, until they are 
evicted by lawful means, should be entitled - 
to remain in possession and I order per- 
emptorily that meanwhile the parties noted‘ 
below may ‘not be disturbed’in their pos- 


_ session. The first party should be entitled. 


(a) that it be declared that 
have noright to catch fish with small nets’ 
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to catch fish with large nets from bejoya 
dasami up to 15th Chattra while the second 
party should be entitked to catch fish with 
small nets and during the rest of the year 
the second party should he entitled to catch 
fish with large as well as small nets.” < 
Being dissatisfied with the above order, 


on 19th July, 1910, plaintiffs instituted a` 


title suit being Suit No, 324 of 1910 in the 
Court of the Subordinate Judge at Raj- 
shahi in ‘whichethe reliefs claimed ‘were 
defendants 


and with any other means in the jalkar 
from the bejoya dasami day to lath Chaitra, 
(b) that it be declared that the plaintiffs 
have the right to catch fish through the 
year in the said jalkar, (c) that a perpetual 
injunction be issued restraining the de- 
fendants from catching fish in the jalkars 


_ from, the day after the bejoya dasami to 


15th Chaitra and for damages and mesne 
profits.” = 
It should be noted here that parts 1 and 


2 of the jalkars were the subject-matter of’ 


‘proceedings under s. 145, Cr. P. C., but in 


the civil suit the plaintiffs included all the 
three jalkars, The Subordinate Judge by 
his order, dated the 18th February, 1914, 


‘distnissed the plaintiffs’ suit in respect of 


jalkar No. 2 and decreed it in a modified 
form in respect of jalkars Nos. land 3. He 
held that the plaintiffs shad “khas baich” 
rights injalkars Nos. Land 3 from bejoya 
dusami day to ldth Caaitra every year and 
the defendants had no right to fish in 
those two jalkars by: small nets or other 
means during that period of the year, and 
a permanent injunction was granted accord- 
ingly. This decision was upheld by the 


‘ District Judge in the first Appellate Court 


Decree No. 1317 of 1915. 


on 17th March, 1915, and by this Court on 
16th May, 1917, in Appeal from Appellate 
By this decision 
the “khas bareh" and ratyatan rights were 
defined; the former was held to mean the 
right to catch fish with big nets which can 
be plied by 5.or 7 or a larger number of 


paits (workmen) and the latter as the right- 


to catch fish by small nets which can be 


_ plied by one or two paits. 


The defendants obeyed the above decree 
and stopped the use of large nets till 
1917 when they again started to interfere 
with the plaintiffs’ right as settled by the 
deeree. The present suit was, therefore, 
brought in 1919 in respect of jalkars Nos. 1 
and 3 for the following reliefs:—(a) That 


é 
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it be declared that the defendants and 


| their tenants have only the raiyatan rights 


in the disputed jalkars from 16th Chaitru 
to the day previous to the bejoya dasam: 
‘day, viz, the right to catch fish with small 
nets that can be plied by one or two men 
and not with bigger nets. (b) That a 
permanent injunction be issued restiain- 
Ing the defendants from catching fish in 
the disputed jalkars by any big nets, and 
‘for other incidental reliefs. The suit wag 
decreed in fullby the Subordinate J udge 
in the trial Court. The defendants ap- 
pealed to the District Judge who by his 
decree, dated the 6th August, 1923. dis- 
missed the plaintiffs’ suit as regards part 
1 of the fishery from Malda Bandaghat 
to Pirgunje and confirmed the decree ct 
the trial Court as regards part 3, that is to 
say, from Pirgunje to Pakuria with the 
modification that the small nets to be used 
by the defendants were defined to be those 
, which require less than five men to wield. 
_ The plaintiffs have appealed and follow- 
ing points are urged on their behalf:— 


(i) Plaintiffs’ “khas baich” rights and 
defendants’ ratyatan rights were settled by 
the decree in the suit of 1882 and size ct 
the nets to be employed by the parties res- 
pectively was settled in the suit of 1910. 
These matters cannot, therefore, be re- 
opened, 

(ii) The District Judge has taken an 
erroneous view Of the effect of the order 
under s. 145, Cr, P. C., and has erred in hold- 
ing that the plaintiffs’ suit is barred by 
limitation. A 

(111) The learned Judge has erred in Jaw 
in holding that under O. II, r. 2, C. P.C. 
the plaintifis' claim for a declaration that 
the defendants have no right to use large 
nets during the latter’s period as regards 
part 1 of the fishery is barred, ; 

_ (wv) The learned Judge is not justified 
in fixing the size of defendants’ nets ag 
those which require less than five men to 
ply and not less than three as decreed by 
the Subordinate Judge. i 


In order to appreciate the grounds taken 
before us the learned Judge's réasonings 
and findings have to be stated. On the 
questions of fact he has stated his decision 
categorically as follows:— . 

(a) Up to 1306 defendants never used 
large nets. - 

(b) From 1306 the defendants began to 
claim use of large nets, the plaintiffs com. 


N 


` 


t 
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ing to khowol it, dispute followed, culminat- 
ing in the 145 case of 1907. 7 ; 

(e) The s. 145 proceeding being decided 
in favour of the defendants the defendants 
started now openly to use large nefs during 

eir period. 
me The Subordinate 
in 1914 induced the defendants to stop 
the use of large nets. But in 1917 they 
started again and in 1919 the present suif 

ought. ; 
wi ee two other findings of fact 
arrived at by the learned Judge which 
settled all the issues of facts raised in the 
suit. With regard to the meaning of the 
terms “khasbaich” and “ratyatan” plaint- 
iffs argued that it was finally settled by 
the decision in the suit of 1910. The 
learned Judge observed that apart from it 
his own conclusions on the evidence in the 


Judges decision 


resent case are to the same effect, viz, 
the former means the right to fish with: 


large nets and the latter the right to fish 
with small nets. With regard to the ques- 


tion of the nets to be used by the defendants. 


i heir period, i. e., from 16th Chaitra 
bene ae ener day, the defendants argued 
that the decision‘of this question was not 
necessary in the suit of 1910 and, therefore, 
the decision in that suit on this question 
should not becorisidered final or operate as 


res judicata. The learned Judge has rightly, 


n this point thatit is not open to 
ce a now to say that the finding 
in question was merely collaterally or in- 
cidentally in issue and not directly and 
substantially in issue in the previous suit. 
It is clear that on the above findings of fact 
the learned Judge would have decreed the 
suit in respect of part 1, had not his deci- 
gion on the questions of law been adverse 
to the plaintiffs as 1s evident from the fact 
that he has decreed the suit in full as re- 
gards part 3 of the jalkar. It is necessary, 
therefore, to examine the correctness of 
the view ‘taken by the learned Judge on 
the questions of limitation and the appli- 


“nation of Q. II, r. 2, C. P. C. 


to limitation :—It is argued that by 
his pe in the 145 case the Magistrate 
decided that the plaintiffs had the right 
to use large nets only from bejoya dasami 
day to 15th Chaitrain their “khas baich 
rights and the defendants’ raiyatan rights 
gave them the right to use small nets only 
during the plaintiffs’ period and both large 
and small nets during the rest of the year. 
„The suit of 1910 was directed against the 
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first portion only of the Magistrate’s order, 
viz., the defendants’ right to catch fish 
with small nets during the plaintifis’ period, 
but there was no relief sought in that 
suit against that portion of the order which 
related to the defendants’ right to use large 
nets during their périod. Accordingly the 
learned Judge holds that the plaintiffs’ suit 


for a declaration that defendants are not. 


entitled: to use large nets during their 


period is barred ‘either under Art. 47 or ` 


Art. 120 of the Limitation Act, the suit 
having been brought more than twelve 
years after the decision of the 145 case. 


it is, therefore, necessary to test the legal - 


effect of that decision. Under s. 145, Cr. 
P. C., the Magistrate is authorized to decide, 
Without reference to title, which of the 
parties before him was in possession of the 
subject of the dispute at the date of the 
proceedings. The Magistrate, therefore, 


was entitled only to find whether the : 
plaintiffs or the defendants were in posses- 


sion of the fishery on the date when he 
drew up the proceedings under s. 145, He 
had jurisdiction to find possession but not 


the mode of possession or how the posses. 


sion was to be exercised. Besides, it appears 
from the order of the Deputy Magistrate 
that he held that the defendants weré in 


possession of the fishery throughout the. 


year, while the plaintiffs were entitled to. 


possession jointly with the defendants for 
a portion of the, year. In my judgment 
this order was beyond the scope of sg, -145 
and, therefore, without jurisdiction. The 
portion of the order which lays down the 
way in which each party should exercise 
his possession was likewise passed without 
jurisdiction. The fact that in the suit of 
1910 the plaintiffs stated the Magistrate's 
order as giving rise to the cause of action 
for the suit should not be held to compel 
them to challenge the whole of the order 
though it was ultra vires. The only portion 
of the order which dealt with the question 
of possession was that part of it which held 
that the defendants were to have partial 
possession of the fishery by catching fish 
with small nets during plaintiffs’ period and 
that portion of the order the plaintiffs 
challenged in the suit of 1910. It may be 
mentioned that in the plaint in that suit 
the plaintifis alleged that “the defendantg 
-had only the raiyatan right in the jalkar, 
that. is to say, the right to catch fish with 
small nets plied by one-or two men and 
with anta, bansi from the 16th «of Chaitra 
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to the day previous to the bejoya dasami’ 


day every year.’ Article 47.of the Limi- 
tation Act pregcribes a period of three 
_ years forasuit by a party against whom 

possession has been found under s, 145, Cr. 
P.C. That Article has no relation to any 
portion of the order of the Criminal Court 
which has no reference. to the question of 
possession. The suit of 1910 was brought 
within three years from the order of the 
Magistrate so far as it decided the question 
of possession and was, therefore, rightly 
constituted and within time. Moreover, as 
the order of the Magistrate did not dis- 
possess the plaintiffs or maintain defendants’ 
possession to the exclusion of the plaintiffs, 
Art. 47 does not apply. -As regards Art. 
120, the Magistrate’s order as to the mode 
of possession or the use of. large nets by 


the defendants could not’ give a cause of 


action for a suit which, if not brought 


within the statutory period, made that por- 


tion of the order binding between the 
parties. The intention of the Law of Limita- 
tion is that if no suit is brought within the 
statutory period the remedy is lost and in 
ease of an order ofa competent Court it 
remains binding between the parties, In 
the view I take of the matter, that part of 
the Magistrate’s ‘order which relates to the 
use of largenets by defendants was not 
an order ofa competent Court and had no 
binding force. Then again, according to 
the finding of the learned Judge .the de- 
fendants ceased to ply large nets for more 
than three years from 1914 to 1917. The 
cause of action was notthe Magistrate's 
order under s. 145, but the infringement of 
plaintiffs’ right and so during that period 
plaintiffs had no ground fora suit for such 
infringement; and when the defendants 
again started doing what they had no right 
‘to do, it gave rise to a fresh cause of ac- 
tion, for the plaintiffs had no reasons to 
suppose that after the decision of the ques- 


tion by the High Court of the land and ' 


the defendants oheying it for along time 
there would be recrudescence of the wrong. 
In the plaint in the present suit the cause 
of action is mentioned as arising in 1917 
and, therefore, the suit is within time. It 
is also a case of continuing wrong within 


the meaning of s. 23 of the Limitation. 


Act. Ihold that the suit is not barred by 
limitation, 
As to O, II, r. 2,0. P.’C.:— l 
The above observations apply with equal 
force to'this question, As an abstract pro- 
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‘position of law, the view taken by the 


learned Judgeis opento objection. That 
rule lays down that every suit shall in- 
clude the whole of the claim in respect of 
the cause of action and ita portion of the 
claim is omitted from the suit the plaintiff 
shall not sue for it again. As has been’ 
held in Saminathan Chetty v. Palaniappa 
Chetty (1) this provision of the law is 
directed to securing the exhaustion of the 
reliefs in respect of a cause of action and 
not to the inclusion in one and the saine 
action of different causes of action even 
though they arise out of the same transac- 
tion. The order under s. 145, even if valid, 
gave rise to two distinct causes of action: 
one in respect of the plaintiffs’ period of 
the possession of the.fishery and the other 
in respect of the defendants’ period. In 
respect of the first, the cause of action was 
that the defendants were held entitled to 
fish during plaintiffs’ term and in respect 
of the latter, that they could use large nets 
during their own term. These are two 
distinct causes of action though in respect 
of the same fishery. See Kulada Prosad 
Chatterjee v. Khudiram Misra (2). Then, as 
I have said, the cause of action for the pre- 
sent suit arose afresh in 1917 as a fresh 
breach of defendants’ obligation. The suit 
is accordingly not barred under O, IJ, r. 2, 
(GAS ae OF 

The next question that falls for con- 
sideration is the size of the nets to be used 
by the parties during their respective terms. 
In the suit of 1910, the trial Court held 
that “by big nets are meant such nets as 


“can be plied by five or seven or larger nume 


ber of men including ber and bucher which 
are the biggest and by small nets are meant 
those. which are plied by one or two paiis." 
The Subordinate Judge in the present ease 
held that all questions relating to the reg- 
pective rights of the parties and the size 
of the nets were decided in the suit of 
1910 and were accordingly res judicata in 
this suit and could not be re-opened. The 
learned District Judge says that he is not 
very happy in his mind as to whether 
small nets and big nets have.been satis- 
factorily defined. He observes that the evi- 
dence in the case as to this is very unsatis- 
factory and that the defendants did not 


a |) 

(1) .26 Ind. Cas. 228; 41 I. A. 142; 18 C. W.N. 617. 
17 New L. R. 56; 83 L. J. P. O. 131; (1914) A. C. 618: 
110 L. T. 913 (P. G.). : 

(2) 70 Ind. Cas. 187; 27 O., W. N. 673; 37 C.L. J, 
546; A. I. R. 1923 Cal, 371. 


“make any serious attempts to challenge. the 
definition of small nets given by the plaint- 
iffs in their plaint. He regards the result 
anomalous and observes:—“I should say 
that all nets that are not big as defined in 
the previous caseare small, that is to say, 
nets that require more than four men to 
wield are big nets and those that require 
four men or less are small nets.” In 
the judgment in Suit No. 324 of 1910 
the trial Judge made the. following re- 
marks in this connection:—‘ It is neither 
necessary in this view of the case to 
define what are big nets and what are 
smali nets. It is also not easy to determine 


_the question. It can, however, be generally. 


held that by big nets are meant all nets 
which can be plied with five or, seven or 
larger number of men including ber and 
bacher which are the biggest and by small 
nets are meant those which are plied by 
one or two paits.” On appeal from this 
decision in Appeal No. 58 of 1914, the Dis- 
trict Judge of Rajshahi after discussing 
the evidence stated:-—“I am of opinion that 
the learned lower Court was perfectly cor- 


rect in its definition of the “khas baich’. 


rights and in restricting fishing by the de- 
fendants as it has done.” In appeal from 
the decree of the District Judge (Second 
Appeal No. 1317 of 1915) it appears that 
objection was taken by the present defend- 
ants that the Court below in granting 
permanent injunction against them had not 
defined what sort of nets or other traps the 
parties were to use in the exercise of their 
respective rights. 
thought that they had been sufficiently de- 
fined. As observed by the Subordinate 
Judge in Suit No. 324 of 1910, it was not 
necessary to define the size of the nets for 
the’ purposes of that suit but the defendants 
invited the Appellate Court to decide the 
question. In these cirgumstances, it is diffi- 
-cultto resist the conclusion that the defend- 


ants are estopped from re-agitating ‘the 


matter ine the present suit. Apart from 
the question of res judicata, I think the 
‘decision in the previous suit and that of 
the Subordinate Judge in this suit on this 
point are correct. In the application in 
the plaintiffs’ suits of 1861 and. the suit 


brought by him in 1862, Alam Saha, de- . 


fendants’ predecessor, claimed the right to 
fish with anta, bansi and other Lhaskan 
fish traps. The decision of the Magistrate 
in the 145 case was also to the same effect, 
Anta and bansi are small nets which can 
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be plied by one òrtwo men and bhashan 
fish traps ares contrivances which float on 
the water during the rainy season (see the 
Judgment of the Subordinate Judge in Suit ` 
No.- 324 of 1910). The learned District 
Judge’s view is not based upon evidence i 
the case butis probably, according to him, 
acommon sense solution of the problem. 
There may be sufficient logic in the Judge's 
view that what is not large js small but the ` 
conduct of the defendants and their prede- ' 
cessors fora large number of years and the 
impracticability of distinguishing large 
nets from small, if they are so near each 
other insize, support the view taken by 
thetrial Court. 1, therefore, hold that the 
decision of the trial Court on the size of the 
nets should be upheld. í 
“In the view above expressed this appeal 
should succeed, the decree of the lower 
Appellate Court is set aside and thatof the 
first Court restored with costs throughout. 
The respondents have filed cross objec- 
tions and three points have been urged on 
their behalf. Firstly, itis argued that the 
plaintiffs’ suit should be dismissed in the 
absence ofany cause of action. It is said 
that as the plaintiffs’ suit’ refers to the 
period of the year during which the de- 
fendants are in sole possession of the-fishery 
the plaintiffs cannot object to the mode of 
possession by the defendants. This con- 
tention hasno substance. The respective - 
rights of the parties in the fishery are ex- 
clusive of each other for their mutual bene- 
fit. The plaintiffs are to catch only large 
fish and defendants small fish only. If de- 
fendants catch big fish during their period 
itis not unlikely that there will be diminu- 
tion of the quantity, of such fish during 
plaintiffs’ period. ‘The fact that two'differ- _ 
ent rights, “khas baich” and “ raiyatan,” - 
exist in the same fishery proves that they 
must be mutually exclusive and misuse: of 
one will necessarily interfere with the exer- 
cise of the other. It has, moreover, been 
found by the Subordinate Judge that the 
plaintifs have actually suffered loss by the. 
conductof the defendants. Plaintiffs have,’ 
therefore, the right to restrict the defend- 
ants to their ratyatan rights and have a 
good cause of action for the suit. 
Secondly, if is contended that permanent 
injunction should not have been granted in 
this case under s. 54 of the Specific Relief 
Act. I see no forcein this argument. The 
learned Subordinate Judge observes in this . 
connection : “In my opinion the “fact that 
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plaintiffs suffered loss has been established 
by evidence. Moreover, there can be no 
doubt that the action of the defendants 
would cause loss to the plaintilfs.”’ On 
this finding the decree for injunction is 
proper and legal. ; 
Lastly, it .is argued that the learned 
Judge isin error in holding that the deci- 
sion in the suit of 1910 thatthe defend- 
ants can uss small nets only during their 
period is res judicata. Thereisno force in 
this contention either. In that suit the 
trial Court said :—‘ It is also necessary to 
determine for the purposes of this suit what 
are the defandants’ rightsin the said two 
parts ©“ (parts Land 3)‘ ofthe jalkars by 
virtus of theirrazyati right.” The decision 
on this question of the trial Court was 
upheld by the Court of first appeal and by 
this Court in second appeal. In order to 
decide the question in issue in. that case 
the Court had to determine the extent and 
nature of the rights of the parties in the 
' fishery and this determination 
ground-work of its decision of the issue in 
the case. Seein this connection Dwijendra 
Narain Roy v. Jogesh Chandra Dey (3) and 
the cases cited therein. Besides, the find- 
ing onthe.evidence in this case of the learn- 
ed Judge as regards the meaning of de- 
fendants’ raiyatan right renders the further 
discussion ofthis question of no practical 
importance. 
_ In the result the cross-objection is dis- 
missed but without costs. . 
Graham, J.—This appeal, in which 
the plaintifis are the appellants, arisesout 
of a suit for declaration of their rights ina 
certain jalkar in the river Mahananda and 
a branch thereof; Tuey asked for a de- 
claratory decree declaring that the defend- 
ants, now. respondents, 
tenants and lessees had, from the 16th 
Chaitra up tothe day previous to the bejoya 
dasami day every -year, only what was 
described as raiyatan right in the said 
jalkar, that is to say, to catch fish by means 
of small nets plied by one or two men, and 
not by means ef larger nets. They also 
asked for a perpetual injunction restraining 
the defendants from catching fish during 
the said period by means of big nets, or by 


meansof any contrivances In excess of their’ 


said raiyatun right. 
The defendants pleaded inter alia that 
the suit was barred by limitaticn, thatthe 


(3) 79 Ind, Cas, 520; 39,0. L J 40; A. I, R. 1924 


d 


al, 606, ° ~ 


was the. 


as well as their, 
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‘plaintiffs, not having included their elaim 


in respect ofthe size of the nets in their 
previous suit (No. 324 of 1910), the present 
suit was barred under O. IL, r. 2 of the 
C. P. C., that they (the defendants) hud 
been exercising this right for a long time, 


. that there was no restriction in regard to 


the useof nets by them, that plaintiffs 
were not entitled to obtain a permanent 
injunction, and that the suit was liable to 
be dismissed. 

Issues were framed in accordance with 
these pleadings and thetrial Court after 
deciding them in favour of the plaintifs 
gave a declaratory decreein the terms ask- 
ed foras well as a perpetual injunction. On 
appeal the learned District Judge of Rajshahi 
modified that decision holding that the suit 
must be dismissed as regards part one of 
the fishery from Malda Baudaghat to Pir- 
gunje, while as regards part three, viz., from 
Pirgunje to Pakuria, he confirmed the 
judgment and decree of the Subordinate 
Judge with the modilication that the small 
nets to be used by the defendants were 
defined to be those which require less than 
five. men to wield them, and not less than 
three, as decreed by the Court of first 
instance. 

It may be explained that the jalhar con- 
sists of three parts, and that we are concern- 
ed in this appeal with parts oneand three 
only, as part two is not the subject-matter 
of the suit. 

The plaintiffs have now appealed and 
the main points urged on their behalf are :— 

l. Firstly, that in regard to part three 
of the fishery the Court of Appeal below 
erred in holding that big nets and small 
nets were not satisfactorily defined in the 


.previous litigation, and in modifying the 


decree of the trial Court and defining: big 
nets as those that require four men to wield 
them and small nets as those wielded by 
four men orless. It is urged that in the 
suit of 1910 it was necessary to determine 
the exact nature of khas baich and raiyutan 
rights, both with reference to the-nature of 
the net to be used, as well-as the perisd 
during which the rights were, to be exei- 
cised, and that the learned District Judge 
has erred in going behind the decision cf 
the Subordinate Judge, which was subse- 
quently confirmed by the Court of Appeal 
and by this Court, and in re-opening the 
question as to the nature of the nets which 
the defendants were entitled to use in exer- 
cise of their raiyatan rights. Stress haa 
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~ been laid on the finding of theSubordinate 


Judge inthe suit of 1910 “thatit can be 
generally held that by small nets are meant 
those which are plied by one or two paitis,” 
andit is argued that the Court of Appeal 
below was precluded by the doctrine of 
res judicata from finding that small nets 
meant those which can be plied by four 
men or less. 


In my opinion thesa contentions are well- 


founded and must prevail. It ssems to be © 


abundantly clear that in the previous sult 
of 1910 the attention of the Court was direct- 
ed not only to the question of the period 
during which the rights were to be exercis- 
ed, but also to the mode in which those 
rights were to be exercised, or in other 
words, tothe size of the nets to be used. 
That this is so is apparent from the follow- 
ing passage in the judgment of the Subor- 
dinates Judge in that suit :--“{t can, how- 
ever, be generally held that by the big 
nets are meant all nets which can be plied 
with 5 or 7 or a larger number of men 
TANGAN and by small nets are meant those 
which are plied by one or two paits: It is, 
therefore, further held that during the khas 
baich period the plaintiffs will not be entitl- 
ed to use such small nets as are plied with 
one or two paits, but only long nets, which 
are plied by 5 or 7 or a larger number (of) 
parts,” l 


Thus there was a clear decision that 
small nets meant nets plied by one or two 
paits only, and in face of that decision, 
which apparently was invited by the parties 
and acquiesce@ in. by them, it is difficult 
to see how this matter could be re-opened, 


and how the learned District Judge could 


go behind it and hold that by small nets 
were meant those nets which are plied by 
less than four persons. The learned Dis- 
trict Judge seems to have been influenced 
by the fact that there-is a gap or lacuna 
between the big and small hets as defined 
by the Subordinate Judge, and he appears 
to have beén of opinion that, if nets wielded 
by 5 or 7 persops or more were big nets, then 
nets wielded by any lesser number of 
persons must be deemed to be small nets. 
And at first sight there may be something to 
be said for this point of view, since the 
definition leaves it open to doubt whether 
nets wielded by tllres or four paits come 
within the category of large or small nets. 
The definition may perhaps be logically 


incomplete, but that cannot to my mind 
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alter the position. There was a clear find- | 
ingin the former suit that big nets were 
those wielded “by 5 to,-7 or more persons 
and small nets those wielded by oneor two 
men. That finding was subsequently ' 
confirmed by this Court on appeal and it 
was held that it was necessary to decide ase ° 
to the meaning of khas baich and raiyatan 
rights, and further that’ those rights had 
been sufficiently defined. T 
On behalf of the respondęnts a good deal 
of stress has been laid on the fact that in 
the plaintin the suit of 1910 no case was 
expressly made in regard to the size of the 
net tobe used by the defendants, and that -< 
no issus was framed on the point. It is 
argued, therefore, that this was not part of 
the basis of that suit, and thatthe finding 
thereon cannot operate as res judicata in 
this suit. There is, however, authority for - 
the view that, even if a particular matter 
be not included in a formal issue, if it is 
directly and substantially in issue between 
the parties, and if there be a decision . 
thereòn; it will operate as res judicata. It 
cannot be doubted that this question as to 
the size of the nets to be used was in issue 
in the former suit, and that a decision 
upon the point was necessary. Indeed the 
whole object of the suit of 1910 was to 
obtain a definition of the respective rights 
of the parties, and this appears to have 
been rendered necessary by the conduct of 
the defendants in re-opening the question 
as to the meaning of khas baich and 
ravyatan rights decided in the suit of 1862 
and after fora long period acquiescing in - 
that decision disputing the matter afresh . 
and causing proceedings to be instituted in 
1907 under s. 145 of the Cr. P. ©. It may 
be true, as I have said above, that the defi- 
nition of the respective rights of the parties, ~ 
so far as it related to the sizs of the nets to 
be used was somewhat logically defective, 
and it may be argued that, if the definition 
given by the Court of Appeal below be 
adopted, there will be less likelihood of 
trouble arising between the parties again. 
On the other hand, it-is conceivable that 
the gap between the rights of the parties 
was purposely left in order to make “if 
clear that the defendants were only entitled 
to use the smallest size nets such as 
could be plied by one or two persons. If, 
on the other hand, the sizes of the nets to 
be used by the parties merged into one an; 
other that might in itself give rise to fur- 
ther disputes, 
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Be that as it may, I am clearly of opinion 
that the question of the size of the nets 
was res judicata in view of the decision 
arrived at in the suit of 1910, which was 
afterwards confirmed as stated above by 
the Court of Appeal, as well as by this Court, 
aad that being so, it was not open to the 
learned District Judge to re-open the 
matter, and decide that the defendants 
were entitled to use a net of different size. 

It was next argued on behalf of the 
appellants that the Court of Appeal below 
had erred in law in holding that the suit 
‘in regard to part one of the fishery was 
barred by limitation. The learned District 
Judge held that even if Art. 47 of the 
Limitation Act did not apply, Art. 120 
was applicable, that under that Article the 
suit must be brought within six years, and 
that, as it was brought more than 12 years 
after the decision of the case under s, 145 
of the Cr. P. C., the suit was time-barred, 


On behalf of the appellants it is replied, 


that the case under s. 145, Or. P. C., ceased’ 
to have any effect when the subsequent suit 
determined the’ rights of the parties, and 
that thereafter when the rights of the plaint- 
iffs were again infringed, afresh cause of 
action accrued to them, and that conse- 
qugntly the suit was not barred by limita- 
tion. The learned Advocate for the res- 
pondents has sought to meet this contention 
by an ingenious, but I think fallacious, 
argument based upon what he has describ- 
ed as the dual nature of the order under 
s. 145. That order, he contends, consisted 
of two branches: one of which, viz., the 
second portion, relating to the plying of 
big nets was not challenged in the plaint 
in the suit of 1910. Therefore he argues 
the suit was restricted to the first part of 
the. Magistrate’s order, and so far as the 
second part of the order was concerned, 
that ordercontinued to be operative and 
effective with the result that limitation 
must date therefrom. In my opinion this 
contention is without substance, The order 
under s. 145 cannot, I think, be split up 
in this fashion. That order was superseded 
when the suit was decided, and after the 
decision of the suit if there was, as has 
been found, a fresh infringement of- the 
plaintiffs’ rights, they would have a fresh 
cause of action. In my opinion, therefore, 
thè suit was not barred as regards part 
one of the fishery. 

It remains to deal with the argument 
that the suit, 80 far as part one of the 
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fishery is concerned, isbarred under O. II, 
r. Zof the ©. P.C. The rule in question 
lays down that every suit shallinclwls: the 
whole of the claim which the plaiatil is 
entitled to make in respect of the Cute OL 
action, and that, where a plaintiff omits 
to sue in respect of, or intentionally 
relinquishes, any portion of his claim, he 
shall not afterwards sue in respect of the 
portion so omitted or relinquished. It 13 
apgued on behalf of the respondents that 
when the plaintiffs brought the suit of 1910 
they ought to have included their claim 
relating tothe size of the nets, and that as 
they did not do so, they must be held to 
have relinquished it and cannot be now per- 
mitted tosue forit. The learned District 


- Judge has given effect to this contention, 


but, in my opinion, he is inerror. The 
plaintiffs, as the trial Court pointed out, 
repeated in Suit No. 324 the whole of their 
allegations made before Magistrate, z., 
their right to fish all the year round with 
big nets and defendants’ rights to catch 
fish with small nets during their portion of 
the year, and there was no reason, therefore, 
for asking for a negative declaration regard- 
ing the big nets of the defendants, as they 
had themselves set up a claim of right to 
fishing with big nets all the vear round. 
In other words, the nature of the claim set 
up by them rendered it unnecessary that 
they should ask forany such negative relief. 
In my judgment, therefore, the argument as 
to relinquishment is without substance. 

In the result the appeal succeeds, the 
judgment and decres of the District Judge 
must be set aside, and the judgment and 
decree of the trial Court restored. 

The appellants are entitled to their costa 
in this Court and in the Courts below. A 
cros3-objection has been filed by the re- 
spondents and it has been urged that on-a 
proper construction of the previous judz- 
mentsthe Court of Appaal below should 
have held that with regard to part three of 
the fishery the defendants were entitled to 
use hig nets during their own period of 
fishery, and that the plaintiffs’ claim to 
restrain the defendants from using vig 
nets during their period was barred un ler 
O. I[, r.2 ofthe O. P. ©. It has alresly 
been held that such a prayer must be held 
to have been included in that suit and 
there was a decision onthe peint. The 
cross-objection, therefore, fails and must be 
dismissed, 


N, E. Cross-objection dismissed, 


a 


89 


ALLAHABAD HIGH COURT. 
Seconp CIVIL Appeat No. 507 or 1924. 

July 9, 1926. 

Present :—Justice Sir Cecil Henry Walsh, 
Kr., and Mr. Justice Pullan. 
MUHAMMAD ZAFAR—Derrenpant— 
APPELLANT 
versus 


ZAHUR HUSAIN—P arntirrF— 
RESPONDENT, 

Burden of proof—Debtor and creditor-—Suu on 
bond said to be lost-—Alternative plea of payment, if 
"relieves creditor from proving loss of original— 
Pleadings—Debtor’s right to possession of bond on 
payment of debi—Hvidence Act (I of 1872), s. 60, 
scope of—Trial courts, duty of, where loss of docu- 
ment is set up—Non-production of documents, presump- 
tion from. 

Jf ina suit based upon a bond, said to be lost, 
the execution of the bond is denied by the defend- 
ant, the alternative plea that bond was paid does not 
amount to an admission of its execution so as to 
relieve the plaintiff from proving the loss of the 
original deed and to entitle him to sue upon a copy 
of it. [p. 83, col. 1.] 
fullu v. Deo Karan (1) dissented from. 

Sri kam v. Ram Lal (3) followed. 

A debtor paying a bond has aright to the posses- 
sion of the instrument for his own security and as 
his voucher of discharge in his account with the 
bond-holder. If upon offer of payment, the bond- 
holder should refuse to deliver up the bond the 
debtor can retract his offer and retain his money; 
and he has the same right where,- though not ready 
onthe due date, he is ready afterwards and pay- 
ment is tobe made under a compulsory process of 
law. [p. 83, col. 2.] 

Hansard v. Robinson (5) followed. 

Section 65 of the Evidence Act provides an alterna- 
tive to the bond-holder in cases where, for various 
reasons, production of the original is impossible but 
ifa bond is in existence production is not dispensed 
with by that section. Trial courts should exercise 
the greatest circumspection and care in deciding the 
fundamental question of fact as to whether there 
really has been a® bona fide loss. [p. 84, col. 1.) 

Every deed being the best evidence of its own 
contents, its non-production raises the presumption 
that it contains some defeasance, that is, there was 
some endorsement on the document which the plaint- 
if did not like. [ibid.] 

Second appeal from a decree of the Addi- 
tional Subordinate Judge, Moradabad, dated 
the 20th December, 1923. | 

Messrs, A. Sanyal and A. P. Bagchi, for 

Mr. Mukhtar Ahmad for Iqbal 
Ahmad, for the Respondent. 

J UDGMEN T.—This is a curious case, 
although, we are afraid it is also a typical 
case. it is, however, by no means an easy 
case to dispose of. The plaintiff sues upon 
a, mortgage- bond. in common form, and 
claims payment of the amount due, or sale 
ofthe hypothecated property. The bond 
is said to be lost. This loss has not been 


- the Appellant. 


Mr. 


$ 


MUHAMMAD ZABAR V, ZAHUR RUSAIN. 


F97 1. 0. 1926) 


established to the satisfaction of either. 
Court. We are not surprised. Without 
finding any. facts we can only say that 
the allegation of the ‘plaintiff, that it drop- 
ped. out of his band, or pocket, or folds of. 
his dhoti, on his way tothe Oourt. to file 
a suit on it, though not impossible, eis 
an extremely unlikely event. We will: not 
discuss the probabilities of the plaintiff 
discovering this unfortunate accident by 
the use of his senses, and taking immediate 
steps to recover the document, or the sus- 
picious conduct of the plaintiff in going 
straight off to the Police Station and mak-' 
ing a formal report. Ifthere had heena 
crowd of people through which he was - 
pushing his way, or a high wind which 
immediately carried the bond out of his 
sight and beyond recovery, we could have 
understood this extraordinary event. We 
can only say that we regard the whole | 
story with the gravest possible suspicion. 
The Munsif escaped the necessity of arriv- 
ing at a decision on this point by relying 
upon an authority with which we will deal 
in a moment. - The Subordinate Judge, 
while properly agreeing with the Munsif, 
because he was really. bound by the de-. 
cision, which was a decision of a Judge of 
this Court, could not resist expressing 
his view ahout the evidence, and the case, 
therefore, reaches us with a finding of fact 
that the loss is not established by satisfac-- 
tory evidence. h 

The case relied upon is Mullu v. Deo 
Aaran (1), a decision of Mr, Justice Rafique, 
that, although the execution of the bond 
was not expressly admitted, the plea of 
paymentamounted to an admission of the 
execution of the bond, and that the plaint- 
iff could: maintain a suit on the copy of the 
deed without proving the alleged loss. 
With all respect to the learned Judge who 
decided that case, and who was a most 
experienced Judgein matters which may 
be described as questions of business, it 
appears to us that he was misled. In the ' 
first place itis not true to say that an in- 
consistent plea turns a preliminary plea 
in the same written statement into anad- 
mission whenit is not in fact an actual 
admission. This matter will be found fully 
discussed ina Chapter by Dr. Weir in a 
recent book published on the Principles of 
Pleadings, Alternative pleas have always 
been admitted from the earliest days for 
excellent reasons. A libel suit is perhaps 


(1) 20 Ind, Cas. 955; 11 A, L, J. 734. 
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the best illustration. A defendant is per- 


fectly entitled to. deny publication and to : 


deny that the libel refers to the plaintiff, 
eyen although he *pleads alternatively that 
the libelis true. The reason for that is a 
perfectly sound one justified by the view 
of* lawyers from alltime. It has the effect 
of forcing the plaintiff into the box, and 
also the man to whom the libel or slander 
was published, and, therefore, the defend- 
ant by his pleadings puts the plaintiff to 
proof, so that he is ‘able to assure himself 
that the plaintiff cannot keep out of the 
Witness-box and will be compelled to sub- 
mit to cross-examination on a question of 
justification. Similarly, in a case like this 
a defendant may well deny the existence 
of the bond, or its execution, consistently 
with ar alternative plea that it is paid, if 
he instructs his Pleader that the actual 
production of the original document will 
show by the endorsements upon it that the 
payments have been made. In other words 
` he forces the plaintiff to prove the docu- 
ment. It appears to us that the learned 
Judge was misled by the view taken in 
the case of Chuni Kuar v. Udai Ram (2) 
which, unless it was a ruling upon a speci- 
fic finding of fact, appears to us to be 
worthy of further consideration, and further 
the learfed Judge distinguishes the case 
which-he was deciding from the case of Sri 
Ram v. Ram Lal (3) upon a fine distinction, 
namely, that the defendants in that case 
were not the original executants but were 
transferees, a ground which appears to us 
“to be no real distinction. In the case of Sri 
Ram v. Ram Lal (3) it was held that the 
alternative plea of payment did not amount 
to an admission of the mortgage sufficient 
to relieve the plaintiff from proving the loss 
of the original deed, and to entitle him to 
sue upon a copy ofit. We agree with that 
decision. We respectfully think that Mr. 
Justice Rafique should have followed it. 
At any rate the principle there laid down 
is clearly right and ought to be followed. 

_ We are prepared and in this respect we 
‘are of opinion that we'are laying down 
no new law at all to hold definitely in a 
case like this thatthe plaintiff cannot sue 
upon the bond without producing it, sub- 
ject, of course, to the provisions of s. 65 
of the Evidence Act. 


B 6 A. 73; A. W. N, (1883) 221; 3 Ind. Dee, (N. s.) 
5 18 Ind, Gas. 878; 11 A, L, J, 255, 
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With regard to Bills of F Exchange i in Ta 
land and doubtless also in India, because 
the law in both countries has been codified 
on the same lines, it has always been held 
that the bill must be produced in Court. 
Even where the execution of the bill is 
admitted, and liability is not disputed, it 
has been held by a strong Court in the 
case of Hutton v. Ward (4) that interest 
cannot be claimed unless the bill is pro- 
duced showing the date of maturity from 
which interest is to run and it is. worth- 
while, on this question of the fundamental 
necessity of production of the document, 
upon which the suit is brought, to draw 
attention to the observations of one of the 


‘greatest commercial lawyers of his century, 


Lord Chief Justice Tenterden, in the case 
of Hansard v. Robinson (5). No doubt, differ- 
ent considerations apply to negotiable in- 
struments which were based upon the cus- 
tom, of merchants, but for this purpose 
there is no distinction between a negoti- 
able instrument, which is transferable by 
delivery, and a bond, which is far more 
common for an ordinary debt transaction 
in India and takes the place of bill trans- 
actions which are more usual in England. 
So far as transferability is concerned, Lord 
Tenterden says—and in using this term he 
is expressing the law merchant at the 
time—‘“the custom is that the holder of the 
bill shall present the instrument, at its 
maturity, tothe acceptor, to demand payment 
and upon receipt of the money deliver up 
the bill”. If one substitutes for the word 
“holder” the word “bond-holder” and for 
the word “acceptor” the word» debtor” the 
passage would run as follows. “The debt- 
or paying the bond has a right to the 
possession of the instrument for his own 
security, and as his voucher and discharge... 

in his account with the bond holder. Lf, 
upon an offer of payment, the bond- holder 
should refuse to deliver up the bond, can 
it be doubted that the debtor might re- 
tract his offer and retain his money? And 
if this be the right of the debtor when the 
bond is due, must not his right,.be the same 
if, though ‘not ready at the due. date, he 
is ready afterwards, and can his” right be 
varied if the payment is to be made under 
a compulsory process of law? The found- 


(4) (1850) 19 L.J.Q.B. 293; 45 Q. B° 26; 14 Jur, 
372; 117 E. R. 307; 81 R. R 491. 

(5) (1827)7B. & C.90; 9 D.& R, 860: 5 L. J. K. 
B. (0. 8.) 242; R. & M, 10n. 108 E.R. 659; 31 R. R. 
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ation of his right, his own security, his 
voucher, and his discharge towards the 


bond-holder, remain unchanged....[t will 


-be the same thing whether the instrument 
has been destroyed or mislaid....But how 
is he to be assured of the fact, either of 
the loss or destruction of the bill”? and 
the passage then goes on to point out what 
may happen even in the case of a lost bond, 
when the debtor is required to pay again 
by a bona fide transferee of value .from the 
original bond-bholder, This does no more 
than emphasize the importance of produc- 
tion, indeed the right of the debtor to de- 
mand production. Section 65 of the Evi- 
dence Act provides an alternative to the 
bond-holder in cases where for various 
reasons production of the original is im- 
possible, but if a bond is in existence pro- 
duction is not dispensed with by that sec- 
tion, and the observation of Lord Tenterden 
and our own view of the strict provisions 
of s. 65, emphasize the importance of the 
trial Court exercising the greatest circum- 
spection and care in deciding fundamental 
question of fact, which, becoming res judi- 
cata between the parties, may be of vital 
importance to the defendant as to whether 
there really has been abona fide loss, We 
may mention by the way that it is a re- 
cognised principle of evidence in England, 
and the presumption reasonably is within 
‘the four corners of the Evidence Act, that 
every deed being the best evidence of its 
own contents, its non-production raises the 


presumption that if contains some defeas- 


ance. In other words, itis not an unreason- 


able presumption from the non-production - 


in a case of this kind, that there was some 
. endorsement on the document which the 
plaintiff did not like. It is perhaps not 
irrelevant to observe that people in this 
country are particularly carefulin preserv- 
ing what they treasure, and particularly 
documents. They have been known even 
to preserve in a locked bora judgment of 
the High Court, and they are people by 
nature, and habit, unlikely easily to lose 
a document so treasured, generally for a 
long period ‘of years, as a mortgage-bond, 
particularly at the moment when it be- 
comes necessary to transport it to the Court 
for the purpose of filing a suit. The state- 
ment of the plaintiff that. this document 
had been* kept in an iron box duly locked 
for atleasttwo years, and had disappeared 
in this sudden and mysterious fashion, 
almost suggests the conduct of some wild 


1 
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bird which had been kept in confinement 
ina cage for along period, and makes its 
escape into* freedom and its natural ele- 
ment atthe first opportunity. The whole 
story suggests itself to us as almost farci- 
cal and incredible. If we thought that we 
were doing any hardship to the plaintiff 
in this particular case, we should have re- 
ferred back issues, for further findings. 
There is a plausible case for doing so be- 
cause the Munsif has avoided a specific find- 
ing, but for the reasons already given, we 
are satisfied that the only just thing to do 
in this case isto act upon the finding that 
the plaintiff's evidence did not satisfy the 
lower Court, and to allow the appeal with 
costs here and below including in this 
Court fees on the higher scale. 
Afs. D. -ippeal alldwed, 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
ORIGINAL OIWIL Soir No. 437 or 1926. 

May 28, 1926. . 
Present:—Mr. Lobo, A. J. Os 
Mrs, AMAI FAKIRJI COWASJI— 
PLAINTIFF 
VETSUS 
E. A. PEARSON AND oTHERS—DEFENDANTS. 

Company Law—Internal management—Court's juris- 
diction to interfere—Interlocutory injunction, right ta 
—Right of inspection by proxy—Share-holders’ right to 
have information before General Meeting. 

It isan elementary principle of law relating to 
Joint Stock Companies that Oourts have no juris- 
diction to interfere with the internal manageiment of 
Companies acting within their powers. [p, 65, col. 2.] 

Ghandy v. Pugh (2) relied upon. 

4 very strong case must be made to induce a 


` Court to stop a meeting of share-holders especially on 


an interlocutory motion. [ibid.] 

Last v. Buller & Co. (1) relied upon. 

There is no provision in the Companies Act 
entitling a member to inspection by proxy nor can 
a share-holder beforehand seek to obtain informa- 
tion which he ean have at the General Meeting and 
ask the Court to ae up the General Meeting: till 
the information. asked for is supplied. > [zbid.] 

Interlocutory application 
XXXIX, 7.1, 0.P. 0. 

Mr, TG. Eiphinston, for the Plaintiff. 

Mr. Tolasing Khushalsing; for the Defend- 
ants. l 

ORDER.—This is a suit by a share- 
holder in the Sind Light Railways Ltd., for 
an injunction restraining the Directors and 


under O, 


(97 I. O. 1926] 


‘the Managing Agents of the Company from 
holding the Annual General. Meeting of 
that Company, which has been fixed for 
to-day at 5 p.m. until they shall have sup- 
` plied the plaintiff certain information as to 
the profit and loss account and the balance- 
sheet of the Company and until they shall 
have given to the plaintiffs proxy such 
inspection as she is entitled to under law and 
“the Company's Articles of Association. The 
suit was filed to-day. 

An application under O. XXXIX, r. 2, C. 
P. O., accompanied the plaint seeking an 
interim injunction on the lines referred to 
above. ; ; 

I refused an interim injunction and issued 
notice to the Managing Agents of the Com- 
pany returnable at 3 r. mx. to-day. 

I have now heard the learned Pleader for 
the plaintiff and the defendants No. 7. 

: The facts leading tothe suit are very 
` briefly as follows and are contained in 
the correspondence attached to the plaint. 

On 19th May, 1926, the plaintiff received a 
copy of the report of the Directors of the Sind 
Light ‘Railways Ltd., together with a profit 
and loss account and the balance-sheet. The 
report announced that the ordinary General 
Meeting would be held on 28th May, 1926, 
at 5 P.M, On 20th May the plaintiff's legal 
- adviser addressed the Managing Agents a 
letter asking for a fund of information re- 
lating to the Company's affairs and asking 
also for inspection to be given to her 
proxy “of the account books and of the 
minutes of the meetings of the Directors and 
other books.” 

On 24th of May the defendants No. 7 
replied asking the authority under which 
they were required to answer the numer- 
ous questions contained in the letter of 
20th May. They offered inspection to the 
plaintiff but declined to allow any proxy to 
take inspection. 

Two other letters passed on 26th and 27th 
May in which the parties have more or 
less re-affirmed what they stated in their 
previous letters. It is to ba noted that 
the defendants No. 7 never refused inspec- 
tion to the plaintiff, but only demurred to 
inspection by a proxy. It is also to be 
noted that with regard to the plaintiff's 
‘numerous questions, the defendants No. 7 
stated they were prepared to furnish thein- 
formation required at the General Meeting. 

Now, though refusal of an interim injunc- 
tion in this case will render the plaintiff's 
suit infructuous, I feel that the plaintiff 
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must, in order to obtain an interim injunc- 
tion, make out a very strong case. 

In the case of Last v. Buller & Co. (1) it 
is laid down that acase must be a very 
strong one to induce the Court to stopa 
meeting of share-holders, specially on an 
interlocutory motion. 

In the case of Ghandy v. Pugh (2) it is 
laid down by Bench of the Caleutta High 
Court that it is an elementary principle of 
law relating to Joint Stock Companies that 
the Court will not interfere with the internal 
management of Companies acting within 
their powers and in fact has no jurisdiction 
to do so. 

The only allegations contained in the 
plaint on which an injunction is sought 
are (1) that inspection has been refused to 
the plaintiff’s proxy, (2) that certain inform- 
ation called for by the plaintiff from the de- 
fendants No. 7 has not been supplied. 

There is no provision in the Indian Com- 
puies Act entitling a member to inspec- 
tion by proxy. The Articles of Association 
which contain certain provisions with re- 


‘gard to inspection do not anywhere refer 


to inspection by proxy. It is argued that 
the plaintiffis a woman and as such not 
fitted to personally take the inspection she 
requires. This may be her misfortune but I 
do not see that a share-holder, the plaintiff, 
has, whether under law or the Articles of 
Association, any right to demand that in- 
spection should be given to her proxy. I 
have already stated above that defendants 
No. 7 have never refused inspection to the 
plaintiff. - 

. The second ground contdined in the 
plaintis to my mind scarcely serious. If each 
share-holder in a Joint Stock Company were 
entitled a week before the Annual General 
Meeting to pelt the Managing Directors with 
innumerable questions which could well be 
asked and which are meant to be asked at 
the General Meeting, work of the Manager 
of Joint Stock Companies would obviously 
be impossible. The information which the 
plaintiff seeks in her letter of the 20th May 
is, in my opinion, information which she 
may ba entitled to obtain in answey to ques- 
tions at the General Meeting, but it is not 
open, in my opinion, to the plaintiff to ask 
the Court to hold up the General Meeting 
till the information asked fpr is supplied. 


(1) (1919) 36 T. L. R. 35. 
(2) 83 Ind, Cas, 376; 28 O. W. N. 479; A. L R. 1924 
Cal. 598. 
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The learned Pleader for the defendants 
No. 7 hasstated that his clients have nothing 
to conceal from the share-holders and has 
undertaken on behalf of his clients to give 
af the General Meeting all information that 
may legitimately be asked for by a share- 
holder. 

On the grounds stated above I have no 
hesitation in refusing this application for an 
enterim injunction with costs. 

P, B, A, Applicatton dismissed. 


MADRAS HIGH COURT. 
APPBAL AGAINST ORDER No 31 oF 1919. 
September 14, 1925. 
Present:—Mr. Justice Devadoss 
and Mr. Justice Waller. 

Sri Mahant PRAYAGA DOSS JEE 
VARU—PEtTITIONER—~APPELLANT 
Versus 
Umade Raja Rajai Raja Damara 
Kumara THIMMA NARANIM 
BAHADUR VARU, RAJA or KALA- 


HASTI AND oTHERS— RESPONDENTS. 

C. P. C. (Act V of 1908), s. 78, O. XXI, r.71—Court 
sale—Deposit of 25 per cent. and default by auction- 
‘purchaser in payment of balance—Application for 
recovery of deficiency, whether maintainable by stran- 
ger decree-holders—Attachment of deposit amount by 
decree-holder, effect of—Other decree-holders, right of, 
to rateable distribution under s. 73, C. P. C. 

Where a person who purchased properties in exe- 
cution of a decree made a deposit of 25 per cent. of 
the amount of his bid and subsequently defaulted to 
pay the balance, and the properties were again put 
up for sale but fetched a very low price, an applica- 
tion to the Court under O. XXI, rt. 71, ©. P. ©., for 
recovery of the deficiency on account ofthe re-sale 
can be properly maintained only by the judgment- 
debtor or by that decree-holder who brought the 
properties to sale and not by any of the decree-holders 
who may be entitled to rateable distribution under 
s. 73, O. P. ©. But, where an application for recovery 
of the deficiency is filed by such decree-holder under 
O. XXI, r. 7l and the deposit antount of 25 per cent. 
of the defaulting purchaser is attached by him, the 
amount in Court deposit becames the proceeds realised 
in execution of the decree for the deficiency and will 
enure not for the benefit of that decree-holder only 
but of all the other decree-holders who are entitled to 
rateable dissribution under s. 73, O. P. O. [p. 88, col. 1.) 


Appeal against an order of the District 
Judge, Nellore, in E. P. No. 121 of 1917, in 
O. S. No. 40 of 1910, on the file of the Dis- 
trict Court, Nortle Arcot. 

Mr. T. V. Venkatarama Iyer, for the Ap- 
pellant. : 

Mr. S. Varadachari, for the Respondent, 
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JUDGMENT. 

Devadoss, J.—The Taluk of Pamur in 
Kalahasti zamin was sold by the District 
Court of Nellore on 25fh August, 1914, in 
execution of the decres in ©. S. No, 187 of 
1912 and was knocked down for Rs. 6,90,Q00 
to one Ramagarji Neelakanthagarji who 
made a deposit of 25 per cent. of the 
amount of his bid and subsequently de- 
faulted to pay the balance. The property 
was again put up to salebut did not fetch 
more than Rs. 1,01,000. The decree-holder 
in ©. S. No. 187 of 1912 thereupon 
applied tothe Court under O. XXI,r. 71, 
for the recovery of the difference between 
Rs. 6,90,000 and Re. 1,01,000 from the de- 
faulting purchaser. The District Judge 
dismissed his application, but the High 
Court in Annavajhula Venkatachellamayya 
Garuv. Ramagirjee Neelakanta Girjee (1) 
set aside the order of the District Judge 
and directed him to disposeof the petition 
according to law. 

Several persons who had obtained decrees 
against the Raja of Kalahasti applied to 
the District Court for attachment of the- 
deposit made on 25th August, 1914, and 
prayed in the alternative for a rateable 
distribution ofthe amount under 8.73, C. 
P. C. The District Judge held that*the 
only person entitled to proceed against the 
defaulting purchaser was the decree-holder 
in C. S. No. 187 of 1912 and the other ` 
decree-holders were neither entitled to 
attach the amount in Court under O. XXI, 
r. 52, nor to claim rateable distribution of 
the same unders. 73 and dismissed their 
applications. Decree-holders other than 
decree-holder in ©. S. No. 187 of 1912 
preferred these appeals against the orders 
of the District Judge. 

The facts are not disputed. The only 
question for determination is, are the appel- 
lant’s entitled to any relief, and if so, what? 
It is admitted by both the appellants and 
the respondents that the deposit of 25 per 
cent.in Court belonged to the defaulting 
purchaser and that the decree-holder in C, 
S. No. 187 of 1912 made an application 
under O. KAT, r. 71 for the recovery of the 
deficiency from the defaulting purchaser, 
Ib is common ground that the defaulting 
purchaser is a man of straw and there js 
no likelihood of any amount being recover- 
ed from him. Under O. XXI, r. 806 if 
the -auction-purchaser makes any defatlt 


(1) 43 Ind. Oas. 685; 23 M. L. T. 9; 34 M. L. J. 156 
TL. W. 159; (1918) M. W. N, 121; 41 M, 474, 
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in payment within the time mentioned, the 
deposit may, if the Court thinks fit, after 
defraying the expenses of the sale, be for- 
| feitel . to the Govérnment and the property 
shall ba re-sold,and the defaulting pur- 
chaser shall forfeit all claim to the property 
or to any part of the sum for which it 
may subsequently be sold. Mr. Hughes, 
the then District Judge of Nellore, beld 


that it was not a proper case for forfeiting: 


“the amount of the deposit to the Govern- 
ment and directed that the amount should 
be in Court pending the disposal of certain 
petitions. ; 

Re-sale of the property was held under 
O. XXI, r. 87 and, asthe property fetched 
a considerably lower sum than that for 
which it was first sold; a certificate was 
given as tothe amount of deficiency by the 
“ Officer conducting the sale. Order XXI r. 
fl, is in these terms :— 

“Any deficiency of price which may hap- 
pen on,are-sale, by reason of the purchaser's 
default, and all expenses attending such 


re-sale, shall be certified to the Court or to. 


the Collector or subordinate of the Collector, 
as the case may be, by the officeror other 
person holding the sale, and shall, at the 
instance of either the decree-holder or the 
judgmept-debtor, be recoverable from .the 
defaulting purchaser under the provisions 
relating to the execution of a decree for the 
payment of money.” 

Under this rule the decree-holder became 
entitled to proceed against the defaulting 
purchaser for the difference between 
Rs. 6,90,000 and Rs. 1,01,00U, From the 
terms of this rule, it is quite clear that the 
decree-holder who brings the property to 
sale gets a decree against the defaulting 
purchaser for the deficiency and may re- 
cover the amount from him under the pro- 
visions relating to execution of decrees. If 
he doss not choose to execute the decree, 
the judgment-debtor is entitled to exe- 
cute the decree against the defaulting 
purchaser for the deficiency. A. good deal 
of confusion has arisen from overlooking 
the distinction between the capacity of the 
decrae-holder who brings the property to 
sale and his capacity as a decree-holder 
by reason of the provisions of O. XXI, r. 
71. In his capacity as decree-holder he is 
entitled to be paidonly the amount of his 
decrea. As a decree-holder by reason of 
thé provisions of O. XXI, r. 71 he is en- 
titled to execute the decree against the de- 
faulting purchaser for the whole amount of 
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the deficiency. He cannot partially execute 
the decree only to the extent of the amount 
due to him. When he executes the decree 
for the deficiency he executes it for the 
whole amount of the deficiency. When the 
decree-holder in ©. S. No. 187 of 1912 
applied to the Court. to proceed under (). 
XXI, r.71, he did not ask for the execu- 
tion of the decree in ©. 5. No. 187 of 
1912 but he asked for the execution of the 
decree for the deficiency from the default- 
ing purchaser. In execution of what I 
may call the decreefor the deficiency, the 
judgment-debtor is not the original judg- 
ment-debtor, but the defaulting purchaser. 
The position would be clearif the judg- 
ment-debtor himself applied to proceed 
under r. 71, against the defaulting pur- 
chaser. The defaulting purchaser is a 
judgment-debtor to the extent of the defici- 
ency by virtue of the certificate of the 
officer holding the sale, 


If the defaulting purchaser paid the 
amount of the deficiency into Court, what 
would be the character; of the amount so 
paid? Would it or would it not be assets 
within the meaning ofs, 73, C. P.C. The 
defaulting auction-purchaser is to make 
good the deficiency caused by reason of his 
default in paying the balance ofthe pur- 
chase-money. If he pays the balance with- 
out execution being taken against him, that 
would be assets in the same way as it would 
be ifhe had made no default at all. The 
mere factthat the defaulting purchaser is 
made to pay the amount of the deficiency 
by a coercive process or by proceeding 
under the provisions relating to the execu- 
tion of adecree for payment of money, 
would not change the character of the 
amount paid by him into Court. 


In this case the defaulting purchaser is 
said to be. a man of straw and nothing 
could be recovered from him. He had to 
his credit Rs. 3,72,500 being the, amount 
of 25 per cent. on the amount off his bid. 
When the decree-holder who bfonght the 
property to sale asked the Court to attach 
the money in Court under O` XXI, r. 71, 
the money was attached asthe money of 
the defaulting purchaser. Under O. XXI, 
r. 52, “Where the property to be attached 
is in the custody ofany Court or Publie 
Officer, the attachment skall be made by a 
notice to such Court or officer, requesting 
that such property, and any interest or divi- . 
dend becoming payable thereon, may be held 


e 


88 PRAYAGA DOSS JEM VARU V. RAJA OF XALAHASTI, 


subject tothe further orders of the Court 
from which the notice is issued.” 

Here the money was inthe Court which 
effected the attachment.. The effect of the 
atrachment for an amount much larger 
than that in Court was to convert what 
belonged to the defaulting purchaser into 


assets within the meaning ofs. 73. If a 


debit due to the defaulting purchaser was 
attached under O. XXI, in execution of a 
decree for the deficiency and if the debtor 
of the 
amount into Court would that amount not be 
assets in Court? Whether the amount of 
the deficiency is paid by the defaulting 
purchaser or whether a debt of his is attach- 


-ed and the debtor pays the amount into 


Court or whether the money of the default- 
ing purchaser in Court ig attached, the 
result is the same. The money paid into 
Court orin Court becomes the proceeds 
realised in execution of the decree for 
the deficiency and such amount is not only 


- for the benefit of the decree-holder who 


brought the property to sale but of all 
the other decree-holders who are entitled 
to rateable distribution under s. 73, ©. P. 
©. It is difficult to see any difference be- 
tween the proceeds of auction-sale held at 
the instance of a decree-holder and the 
amount paid by a defaulting purchaser by 
reason of his not being able to pay the 
whole of the sale amount within the time 
fixed, so far as the rights of the other 
decree holders are concerned. It .is not 
disputed that if the defaulting purchaser 
had not made any default and paid thewhole 
amount of Rs. 6,90,000 into Court, the 
decree-holder who brought the property to 
sale as well as the other decree-holders 
entitled to rateable distribution under s, 73 
would be entitled to be paid rateably, and 
the defaulting auction-purchaser being 
forced to make good the deficiency by an 
execution against him cannot change the 
character of the amount which he either 
voluntarily pays into Court or is recover- 
able from him or from his property or 
funds belongingto him. In this view of 
the case it is unnecessary to consider in 
detail the” arguments advanced on both 
sides. l oy 
The contention of Mr. T. V. Venkatarama 
Iyer for the appellants is that the expres- 
sion ‘“deeree-holder” in O. XXI, r. 71, 
should be held to mean all the decree- 


‘holders who are entitled toshare rateably 


under s. 73, C. P.C. His argument is that 


i 


defaulting purchaser pays the ` 
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under the old-Code the expression “‘decree- 
holder” was. held to include all decree- 
holders entitled to Shaye rateably under 
s. 73. He relies upon Chakrapant Chettiar v. 
Dhanji Settu (2) arid Bejoy Singh Dudhuria 
v. Hukum Chand (3). Such a construction 
would, no doubt, be a beneficial one so far 
as the decree-holders are concerned. But 
reading O. XXI, r. 71, it cannot be said 
that the Legislature intended by the expres- 
sion “decree-holder” any decree-holder or 
all the decree-holders against the judgment- 
debtor. It cannot be that each decree- 
holder who was entitled to share rateably 
has the right to proceed under r. 71. From 
the juxtaposition of the expression “at the 
instance of either the decree-holder or the 
judgment-debtor”’ it is clear that the.Legis- 
lature intended by the term ‘“decree- 
holder” the decree-holder who brings the 
property to sale, for, the right to proceed 
against the defaulting purchaser for the 
deficiency is given to the judgment-debtor 
as well as to the decree-holder. If it was 
intended that any other decree-holder 
should have the benefit, the Legislature 
would have made the matter clear by add- 
ing an explanation as'in s. 64, or by using ’ 
the expression “at the instance of any decree- 
holder” instead ofthe expression “thedecree- . 
holder.” l 

It has been‘argued on the side of the 
respondent by Mr. Varadachari that the 
decree-holder in Civil Suit No. 187 of 1912 
did not act forthe other decree-holders 
and was nota trustee for the other decree- 
holders. No doubt, he does not act for the. 
other decree-holders nor is he a trustee for 
them, but he is entitled asa decree-holder 
to proceed against the defaulting pur- 
chaser for the whole amount of the de- 
ficiency and when he does so the whole 
amount of the deficiency is recoverable and 
not only a portion thereof. As I have already 
remarked, when the decree-holderin C. 
S No. 187 of 1912 applied under r. 71 
foran order against the defaulting pur- 
chaser for the recovery of the deficiency, he 
did not execute his decree but the decree 
for the deficiency underr. 71. He, having 
been given a specific decree against a 
specific individual, is entitled to have that 
decree executed, and all tbat r. 71 says is 
that at the instance of either the decree- 
holder or the judgment-debtor any defici- 
ency shall be recoverable from the defauft- 

(2) 24 M. 311. 

(3) 29 C. 548. s 
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ing purchaser under the provisions relating 
to the execution ofa decree for the payment 
of money. iii 

It has been urged that an application 
under O. XXI,r. 71, was made by the judg- 
e ment-debtor and that application was dis- 
missed, and no appeal was preferred against 
that order, and, therefore, the .amouut in 
Court: cannot become .the assets within 
the meaning ofs, 73.- The District Judge 
of Nellore dismissed both the applications 
of the decree-holder and the judgment- 
debtor under r. 71, and the: decree-holder 


preferred an appeal to the High Court, 


and the High Court in Annava Jhula Ven- 
katachellamayya Garu v. Rumagirjie Neela- 
kanta, Girjie (1) set aside the order of the 
District Judge and remanded the petition 
for disposal according to law. Itis con- 
tended by Mr. Venkatarama Iyer that this 
order enures for the benefit ofthe judg- 
ment-debtoras well under O. XLI, r. 33. 
It is not necessary to consider this aspect 
of the question as.I have already held 
that the amount in Court became assets 
by reason of the attachment at the instance 
of the decree-holder. E 

The argument is advanced on behalf of 
the respondents that an attachment could 
he rgised by paying the attaching credi- 
tor the amount of his decree and the other 
decree-holders entitled to claim under s. 
73 would have no remedy and even if the 
property is sold and the amount of the 
decree due to the decree-holder who brings 
the property to sale is paid with the costs 
of the sale, ete., the sale could be set aside 
under r. 89. But these arguments do not 
meet the real question in the case. No 
doubt, if the decree-holder in ©. S. 
No. 187 of 1912 was paid the amount of his 
decree before the sale was effected, the 
attachment could have been raised, but if 
after the sale was effected and the sale-pro- 


ceeds were put into Court, the decree-holder . 


who brings the property to sale can only 
share rateably with the other decree-holders 
unders. 73. Weare not concerned at pre- 
sent to consider what might have hap- 
pened if he was paid off before the sale 
under r. 55 or after thesale under r. 89. 
Here the defaulting auction-purchaser had 
funds in Court which have by reason of 
execution of the decree under O. XXI, r. 
71 become assets. Section 73 of the O.P. 
©. runs thus :— 


“Where assets are held by a Court and 


more :persons than one have, before the 


a 
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receipt of such assets, made application to 
the Court for the executionof decrees for 
the payment of money passed against the 
same judgment-debtor and have not ob- 
tained satisfaction thereof, the assets, after 
deducting the costs of realization, shall 
be rateably distributed among all such per- 
sons. 

The Legislature has considerably anended 
the old s. 295. The assets were to have 
been realized by sale or otherwise in execu- 
tion of a decree. Under the present rec- 
tion if the assets are held bya Court, i. e, 
the assets of the judgment-debtor are 
held by a Court, persons who have applied 
for execution before the receipt of such 
assets are entitled to share rateably, In 
this case the appellants did apply for exe- 
cution against the Raja of Kalahasti þe- 
fore the decree-holder in C. S. No. [7 
of 1912 brought the property to sale and 


‘the amount now in Court had been realized 


by means of the provisions of O. XXJ. r 
71. The money in Court, therefore. js 
assets held by the Court and all the appel- 
lants are entitled toshare rateably along 
with the decree-holder in ©. 5. No. 187 
of 1912. The-learned District Judge has 
directed that the whole amount of his decree 
should be paid to him. In the view we have 
taken, he is only entitled to share rateably 
along with the other creditors, 

In the result the appeals are allowed 
and the petitions remanded to the lower 
Court for rateable distribution unders. 73 
C PC AS the question involved in these 
appeals is notonefree from difficulty the 
appellants’ and responderft (1) i. e. the 
decree-holder in CG. S. No, 187 of 1912 
are entitled to their costs out of the amount 
in Court. 

Waller, J.—-I agree. The position 
seems to me to be this. It is clear that. if 
there had been no default, if, in fact the 
whole of the purchase-money had been paid 
appellants would have heen entitled to 
rateable distribution, I can see no reason 
for holding that the auction-purchaser's 
default alters the situation entirely to their 
ee ng that they are noj entitled to 
share in the percentage oft 
price which he eel oe seen 


V. N. V.. Appeal allowed, 
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ALLAHABAD HIGH COURT. 
Seconp CIVIL APPEAL No. 366 oF 1922. 
= March 5, 1926. . 

_ Present:—Mr. Justice Sulaiman and 
Mr. Justice Mukerji 
April 16, 1926. 

Present: —Mr. Justice Walsh. 

Rai Bahadur Lala MEWA RAM— 

— DEFENDANT—APPELLANT 

; versus ` 
Seth RAM GOPAL—P tatxtirrs AND HOTI 
LAL AND OTHERS—DEFENDANTS— ` 
RESPONDENTS. 


Companies Act (VLI of 1918), s. 4—Illegal associa- 
tion—Suit by member for refund of contribution and 


partition of assets, whether lies—Righis of member in 


general. . 
Held, Per Walsh and Mukerji, JJ.—(Sulaiman, J., 


dissenting).—A member ofan association which is ` 


illegal by reason ofits being in contravention of the 
provisions of s.4 of the Companies Act cannot sue 
ina Court of law for partition of the existing assets 
of the association or for any other relief which would 
involve a recognition of the existence of such an 
association. [p. 97, col. 2; p. 107, col. 2.] 

[Case-law reviewed. | l l 

Per Sulaiman, J —Any person, who comes to Court 
and asks for its assistance in a way which would 


`. necessarily imply a recognition of the existence of 


an association which is illegal by reason of its being 
in contravention of the provisions of s.4 of the Com- 
panies Act is out of Court. The Court must refuse 
to help him, even though he may have to suffer an 
injustice. On the other hand, if the plaintiff does 
not want anything in furtherance of the objects of 
the illegal association, nor -asks the Court to recognise 
the association as such, but seeks remedy in order to 
put a stop to this illegal association, his claim cannot 
be dismissed so summarily. If his position, as the 


~ owner of some property, even though that property 


might have been acquired in some way not recognis- 
ed by law or even prohibited by it, can be recognis- 
ed, then he may have a locus standi to ask the 
Court to do justice between the parties. [p. 91, col. 2.] 

A member ofan illegal association may sue for a 
declaration that the association is illegal and under 
certain circumstances he may even ask for an injunc- 
tion restraining the other members from proclaim- 
ing that he is associated with them. [abid] ; i 

Where a partnership is illegal ab initio no question 
of its dissolution, or even a declaration that it is 
dissolved can arise. [tbid] - 

A relief for taking the accounts or for the winding 
up ofan illegal partnership cannot be granted, as 
such . relief negessarily -implies a recognition of the 
association as such. [tbid.] MH 

In re Padstow Total Loss and Collision Assurance 
Association (1) and In re South Wales Atlantic Steam- 
ship Company (2)»followed. a é 

Lowes v. Lead Smelting Co., (3) distinguished. 

Where a person has subscribed to the funds of an 
illegal association and wants to recover his subscrip- 
tion back before the ‘illegal object has been carried 
out, there is no» diffculty in decreeing his claim. 
But, where the illegal association has been formed 
and has been carried on fora long time, and the 
plaintiff himself has been deriving profits out of it, 
and has received considerable sums of money, it is 
not apen to him to claim a refund of his original 
subscription on the ground that he has decided to 
sever his’ connection from the illegal association. |p. 
92, col. 1; p. 938, cols. 1&2]. 
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Property which has been acquired in the name of 


an illegal associatiop out of money- contributed by 
the members vests in the members as joint owners: 


and every member- has aright tofhave the existing 
properties and assets held by the association divided 
and distributed among the various members. In 
such a suit for partition a relief for realising the 


proceeds by sale of property on the analogy of a suit - 


for dissolution ofa partnership or winding-up order 
cannot be granted, but ifthe case falls under s. 2 
of the Partition Act, 1893, and it appears to the 
Court that by reason ofthe nature of the property 
to which the suit ralates or of the number of share- 
holders therein or of any other special circumstance, 
a division of tha property cannot reasonably or con- 


veniently be made and that a sale of the property 


and distribution of the proceeds-will be more ‘benefi- 


‘cial for all the share-holders interested, individually or 


collectively, to the extent of one moiety or upwards, 
the Court may direct a sale of the property and dis- 
tribution of the proceeds. [p, 96, cols.1 & 2.] 

First appeal from a decision of the 
Snbordinate Judge, Moradabad, dated the 
10th August, 1922, l 

Mr: B. E. -O’'Conor, Surendro Nath Sen 
and Mr. Panna Lal, for the Appellant. 


Dr SirTej Bahadur Sapru, Dr. Kailas Nath ` 
Katju and Mr. Shambhu Nati Chaube, for ` 


the Respondents. < 
JUDGMENT. Š . 


Sulaiman, J.—The dispute relates t 
two ginning factories started under an 
agreement, dated the 10th November, 1402, 
According to the plaint, as originally Sled 
there were more than 20 share-holders in 
the factories from the very beginning and 
the partnership was ‘invalid’ though it was 
alleged that the share-holders had no know- 
ledge of its invalidity. The main reliefs 
claimed were:— 

(A) (i) for a declaration that the partner- 

ship was invalid, 
(21). for a refund of the plaintiffs sub- 
scription out of the proceeds rea- 
‘lised by an’auction-sale of the fac- 
tories, or < 
(iii for exclusion of the plaintif from 
- „the partnership and arefund of 
his subseripilon in some other 
proper way. 

(B) In the alternative a division of the 
properties of the fastorie3 and, if proper, 
an auction-sale of the property and an 


award to the plaintiff of a jth share in > 


their sale-proceeds. | 

Subsequently the plaintiff amended his 
plaint and added a clause that, though 
the partnership was originally invalid, it 
became valid in 1915, because the number 
of share-holders became less than 20. Ac- 
cordingly afurther relief was added fora 
dissolution of the partnership, or a’ decla- 
ration that it was dissolved, and taking of 
accounts. — 
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Inthe plaint there was no mention of 
the amount of the subscriptions contribut- 
ed by the plaintiff or the other partners, 
but in para. 9 it was alleged that the rights 
of the plaintiff in respect of the properties 
of the factories subsisted and he was the 
owner of a ¿th share, In para. 10 it was 
stated that the defendant, Lala Mewa Ram, 
was the manager of the factories. In his 
written statement the defendant-appellant 
admitted that the plaintiff was the owner 
of ith share and also that the defendant 
was the manager. The substantial pleas 
raised in defence were that the partnership 
was illegal, that the suit was not main- 
tainable, that the claim was barred by 
time. Although admitting his hability to 
render aczounts for one year, the defendant 
denied any further liability. 

In the trial Court the plaintiff aban- 
doned the position that the partnership 
became legal atany stage and conceded that 
the number of partners had always been 
more than 20 since 1902. It, therefore, be- 
came common ground that the partnership, 
which admittedly had been formed for the 
purpose of gain wasfor want of registra- 
tion illegal under s. 4 of the Indian Com- 
panies Act. 

The learned Subordinate Judge found 
that the plaintiff was not entitled to obtain 
dissolution or any decree for accounts. He 
further found that a claim for a refund of 
the subscription was barred by time. He, 
however, came to the conclusion that, al- 
though the association was an illegal one, 
the various parties to the agreement did 
not lose their right as owner of properties. 
He accordingly gave the plaintiff a decree 
for partition of the property and appoint- 
ed a Receiver. He further held that inas- 
much as the property was not capable of 
partition by actual division, the stock in 
trade should be sold by auction. 

Only L. Mewa Ram, defendant No. 1, 
who is the manager of the factories, has 
appealed. Theother defendants have sub- 
mitted to the decree, 

It cannot be doubted for a moment that 
this partnership contravened the provision 
of s. 4 of the Indian Companies Act, which 
requires that any company or association 
or partnership, consisting of more than 20 
persons, formed for the purpose of carry- 
ing on any business, that has for its object 

“the acquisition of gain, must be registered 
as a company. The association, therefore, 
is wholly illegal and cannot, as such be 


tion is illegal. 


Gan be dissolved. 
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recognised by the Court. Any person, wha 
comes to Court and asks for its assistance 
ina way which would necessarily imply a 
recognition of the existence of such ‘an 
association, is out of Court. The Court 
must refuse to help him, even though he 
may have to suffer an injustice. On the 
other hand, if the plaintiff does not want 
anything in furtherance of the objects of 
this illegal association, nor asks the Court 
to recognise the association as such, but 
seeks remedy in order to put a stop to this 
illegal association, his claim cannot be 
dismissed so summarily. If his position 
as owner of some property, even though 
that property might have been acquired 
in some way not recognised by law or even 
prohibited by it, can be recognised, then he 
may havea locus standi to ask the Court 
to do justice between the parties. Jt is 
therefore, necessary to consider in detail 
each of the reliefs claimed by the plaintiff 
and see whether it is possible to grant any 
of them. ` 

A declaration that the partnership is 
illegal and invalid cannot obviously be re- 
fused, If an illegal association is carrying 
on business, 1615 possible that under cer 
tain circumstances its members may be 
liable to a third party who in ignorance 
of its illegality deals with it. It is there- 
fore, only fair that if a member is anxious 
to relieve himself from all further liabili- 
ties he should be allowed tocome to Court 
and obtain a declaration that the associa- 
Under certain circumstan- 
ces he may even ask for some kind of 
injunction restraining thé other merahers 
from proclaiming that he is associated 
with them. 

The relief for dissolution, however, has 
no meaning. When the partnership is 
illegal ab initio, no question of its dissolu- 
tion, or even a declaration that it ig dig- 
solved, can „arise. An illegal partnership 
never came Into existence and no legal part- 
nership has, therefore, been dissolved or 


A relief for the taking of accounts of ihe 
illegaleassociation (as distinc$ from . 
count from some person, who may 
agent) is also out of the question. 
such'a relief necessarily implies a re 
nition by the Court that an association 
exists of whieh accounts ought to be taken 
When the association is itself illeg] a 
Court cannot assist the plaintiff in ettin 
accounts made, so that he may have hig 


an ac- 
be an 

For 
CH {Yn 
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full share of the profits made by the illegal 


association. | l l 
Connected with dissolution or account 


taking would be a relief for its winding- 


up. The grant of such a relief also would 
imply. a recognition of the association as 
such. There is ample justification for hold- 
ing that.a winding-up order of an. illegal 
association cannot be made. In ra Padstow 
Total Loss and Collision Assurance Asso- 
ciation (1) isa clear authority for the pro- 
position that a winding-up order cannot 
be properly made in the case of an asso- 
ciation which is required by law to be 
registered and yet is unregistered, for the 
law cannot take cognizance of such a part- 
nership. Similarly-in In re South Wales 
Atlantic Steamship Company (2) a petition 
for: winding-up presented by solicitors 
who had themselves helped in establishing 
an illegal association, was refused. The 
case of Lowes v. Lead Smelting Co., (3) 
where Warington, J., had ordered the wind- 
ing up of a Society formed in the year 
1817, is distinguishable, The judgment 
does not show that the learned Judge re- 
garded the Society as one carried on for 
the purpose of gain so as to offend against 
the Statute. It nowhere states that the 
Society was an illegal one because it was 
not registered. That seems to be the reason 
why the earlier case in In re Padstow Total 
Loss and Collision Assurance Association (1) 
was not referred to. E 
The prayer for a refund of the original 
subscription stands ona slightly different 
footing. Where a person has subscribed 
to the funds of 4n illegal association and 
wants to recover his subscription back 
before the illegal object has been carried 
out, there may be no difficulty in decree- 
ing his claim. But there may- be some- 
thing to be said against him, if the illegal 
association has already been formed and 
ig being carried on for a considerably 
long time; but there is some authority in 
support of a, claim for refund, of such sub- 
scription. Lindley on Partnership (8th 
Edition, Ch. 6, 6. 2, page 131) says:— 
“Although, therefore, the subscribers to 
an illegal company have not a right to an. 
account of the dealings and transactions of 
the company and of the profits made there- 
they haue a mgit to have their sub- 


Ea (1882) 20 Oh. D. 137; 51 L. J. Ch. 344; 45 L. T. 
74: 6 


à; 30 W. R. 326. 

3) (1876) 2 Oh. D. 163; 46 L J. Oh. 177; 35 L. T. 294. 

(3) (1904) 2 Ch. 198; 73 L. J. Oh. 628; 91 L. T. 433; 
sa W., R. 571; 20 T. L. R. 504. 
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scriptions returned; and even though the 
moneys subscribed have been laid out in 
the purchase of land and qther thingsfor © 
the purpose ofthe Company, the subscrib- 
ers are entitled to have that ldnd and 
those things re-converted into money, and 
to have it applied as far as it will go in. 
payment of the debts and liabilities to the 
concern, and then in re-payment of the sub- 
scriptions. In such cases no illegal con- 
tract is sought to be enforced; on the con- 


_trary the continuance of what is illegal is 


sought to be prevented”. 

The authority relied upon by Lindley is 
Harvey v. Collett Sim (4). It may, however, 
be questioned whether the case relied upon 
was a direct authority in point. That was 
nota case of an illegal association, but one 
which was known by the Directors to be 
impracticable. The plaintiff's case, in fact, 


was that the defendants were projecting 


a manifest fraud, a mere bubble, a mere 
scheme to cheat. On those allegations, the 
Vice-Chancellor declined to consider it as 
a bill for the purpose of recovering from 
the defendants the amount, or what may 
have been paid for his shares, or the origin- 
al value of them, and grant him the de- 
tailed reliefs asked for by his bill. He did, 
however, suggest that if the project.had 
not appeared to be a fraudin the knowledge 
of the Directors at the time when thev 
issued the prospectus, the position might 
have been different. l 

The learned Subordinate Judge has con- 
ceded that the claim fora refund of the 
original subscription would lie; but he has 


. held that it has become time-barred. Iam, 


by no means satisfied that a claim fora 
refund ofthe original subscriptions in the 
present case could be maintained. In the 
first place, the plaint nowhere suggests 
what amounts were subscribed by the 
plaintiff and the other partners. It merely 
specifies the shares, which they held under 
the agreement. It is, therefore, not clear 
whatamount the plaintiff can be said to 
elaim as a refund. Another difficulty 
is that it is an admitted fact that for all 
these years since 1902 a good deal of pro- 
fits, that were made by the factories, have 
been distributed amongst the various part- 
ners. The plaintiff, therefore, might have’ 
got back much more than what he original- 
ly contributed. Hecannot be allowed to 


` ignore the amount, which he has already ° 


(4) (1846) 15 Sim, 332; 4 Rail. Cas. 387; 15 L. J. Ch. 
376; 10 Jur. 603; 60 E. R. 646. . 
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received as a share of the profits, and yet 
claim a refund of the whole of his original 
subscription. This may not be quite just 
and fair to thé other partners for, if there 

has been an ultimate loss, the plaintiff 
. would not be sharing in the loss at all. 
On the other hand, there may be some 
difficulty in holding that the claim fora 
refund has become barred by time. No 
doubt, there is authority for this view to be 
found in the vase of Ram Kumar v. Nem 
Chand (5) where the relief claimed by the 
plaintiff, as modified by his Vakil’s state- 
ment, was to be paid the capital put into 
the partnership out of the sale-proceeds of 
the partnership property. The claim was 
held to have become barred by limitation, 
as the cause of action was deemed to have 
accrued as soon as the money was paid. In 
the present case, however, there are two 
circumstances, which may distinguish it. 


In the first place, amounts have been paid ` 


to the plaintiff and other partners up to the 
years 1976-7 Sambat. Inthe second place, 
the contesting defendant is admittedly the 
manager of these factories on behalf of the 
members. Underthe deed of partnership 
it was his duty to manage and supervise: 
“the goods and the articles appertaining to 
the factories, to keep the entire accounts in 
order and prepare balance-sheets, to divide 
the profits among the partners and to ren- 
. der account to them, to realisè money from 
the partners, to spend itand, in fact, to do 
all the business relating to the factories 
“as the representative ofall the partners;” 
he was authorised on behalf of all the 
partners to take all legal steps, and he was 
“to be treated as “the authorised agent of 
-all the partners.” If the defendant-appel- 
lant realised the subscription from the 
plaintif as his agent and has kept it or 
converted it into some other form of pro- 
perty and has all these years been paying 
sums to the plaintiff supposed to be his 
share of the profits on the original outlay, 
there may be considerable difficulty in 
holding that the claim is barred by time. 
I, however, hold that after the illegal asso- 
ciation has been formed and has been 
carried on for nearly 19 years, and the 


plaintiff himself has been deriving profits | 


out of it and has. received considerable sums 
of money, it is no longer open to him to 
claim a refund of his original subscription 
en the mere ground that. he has now de- 


(5) 64 Ind. Cas, 447; 19 A. L. J, 836, 
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cided to sever his connection from this 
illegal association, 
The question whether the plaintiff is 


‘entitled to ask fora partition of the pro- 


perties of the factories is a much more 
difficult one, No direct authority in point 
has been cited before us, either Indian, 
English or American. The question has, 
therefore, to be answered on the basis of 
general principles and inferences to be 
drawn from observations made by eminent 
Judges in some cases. Although an illegal 


‘association, as such, cannot be recognised 


at all, the point to consider is whether 
property which has been acquired in the 
name of such an illegal association out of 
money contributed by its members, does 
not vest in the members; and if it does so 
vest, whether any one of them is not entitl- 
ed to ask fora partition as a co-owner. 

It is obviously not only expedient, but 
just and proper, that the business carried 
on by an illegal association should be put a 
stop to and that its organisation be broken 
up. If this is to happen, what is to become 
of the assets supposed to belong to such 
an association? Are those assets to be 
deemed to belong to the members, or are 
If they are 
to be no body’s property and are to remain 
in the possession of any one who happens 
to seize them, there is likely to be a scram- 
ble for possession. I can find no authority 
for holding that properties, which have 
been acquired out of moneys contributed 
by a group of persous, who have formed 
themselves into an association not recog- 
nised by law, do not vest*in the persons 
who contributed the amounts, On the other 
hand, in several cases there are remarks by 
learned Judges suggesting that such a pro- 
perty does belong to them. 

In R. v. Tenkard (6) Lord Coleridge, C, 
J., observed :— 

. “Itis true that they have no legal exist- 
ences asa company, association, or co-part- 
nership, but they are none-the-less beneficial 
ouners of property............ It 8 untrue to 
say that they are not.benefecial owners in 
FOE NANG NA It seems tome that the case 
for the prisoner is gone the moment his 
Counsel is obliged to admit that, if his 
contention be good, the property belonged 
to nobody, and could s0 to speak be scram- 
bled for. It would be a very strong thing 


(6) (1894) 1 Q. B. 548; 63 L. J. M. 0.61; 10 R. 149; 
7 o 42; 42 W. R. 350; 17 Cox O. C, 719; 58 J. 
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to hold that an assoclaticn not expressly 
sanctioned by law, yet not criminal, is 
ee of holding any property at 
all.” 

The case was a criminal case and on facts 
it bears no analogy, whatsoever, to the 
present case, but the view expressed by 
Lord Coleridge that the members of an 
illegal association were beneficial owners 
in fact carries weight. The other five learn- 
ed Judges concurred. 

Gordon v. Metropolitan Police Commis- 
sioner (7) also has no-analogy to the present 
case on its facts, Vaugham William, L. J., 
however, observed :— 

“Tt is not sufficient to induce the Court 
to refuse its assistance to a plaintiff that 
he has acquired the property under a con- 
tract which is void in law. The property 
must have been acquired in an illegal 
transaction. The fact that the property 
was acquired by a contract void in law may, 
as between parties to the transaction under 
which the property is alleged to have 
passed to the plaintiff, afford a good defence 
but it will not be a good ground upon which 
the Court will refuse its assistance.” 

Fletcher Moulton, L. J., observed :— 

“Here the plaintiff became possessed of 
the money under circumstances which did 
not prevent the property passing to him 


with the possession. He is, therefore, simply . 


in the position of a man suing for money 
belonging to him which has been taken and 
is being retained by a person who has no 
right toit. There is no turpis causa in the 
matter. The money is admittedly money 
of the plaintiff, and his action to obtain the 
re-payment of it from the defendant rests 
on nothing but that fact. Heis not ask- 
ing the Court to enforce any illegal eontract 
or to grant relief dependant in any way on 
any illegal transaction on his part, but 
solely on the unjustifiable detention by the 
defendant of his money.” 

Later on he obseryved:— e 

“But I know of no principle of law, or 
decision, or even dictum, which renders 
money which has become the property of an 
individual liable to be taken and kept with 
impunity by uny person who chances to get 
hold of it, merely because tt has been acqutir- 
ed by some wrongful or prohibited act.” 

Buckley, L. J., observed :— 

“The plaistiff here is not enfcrcing any 
rights directly resulting to him from his 

(7) (1910) 2 K. B. 1080; 79 L. J. K. B. 957; 103 L. 
|, 338: 74d. P. 437; 54S. J. 719; 26 T, L. R. 645, 
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carrying on .business as a book maker, he 
is not recovering bets; he is seeking to 
recover from tht defendant, who has seized 


- it, money which was his ard none-the-less 


his, because it became his by virtue of a 
gambling transaction.” 

[admit that the case is no authority in 
point, but the observations of Lord Jus- 
tices Vaughan William, Fletcher Moulton 
and Buckley show that they recognis- 
ed that a person may own.property, al- 
though the same has been acquired in the 


- ccurse of some illegal transaction. 


In the case reported as In re One and All 
Sickness and Accident Assurance Associd- 
tton ‘8), the association was not found by 
Parker, J., to have been an illegal associa- 
tion, because it did not appear that it was 
for the purpose of carrying on any business. 
The learned Judge, however, observed :— 
"Even if this was an illegal association, 
he would not have said, at any rate, with- . 
out further consideration, that those who 
received these moneys from persons invited 
to subscribe their moneys were not liable to 
account for those moneys.” l 

He was apparently inclined to the view 
that persons who were in possession of 
moneys as trustees, though on behalf of an 
illegal association, might be liable to ace 
count for them. 4 

In the case reported as Marrs v. Thompson 
(9), the County Court Judge had held 
that, assuming that the association repre- 
sented by the plaintiffs wasan illegal asso- 
ciation, yet the action to recover money 
from its treasurer was not in furtherance 
of the objects of the Association and could 
be maintained. Lord Alverstone, C. J. 
agreed with the County Court Judge in 
regard to what the relations of the parties 
were and that-he was justified in coming 
to the conclusion that this was not action 
in furtherance of an illegal or improper 
purpose and that the trustees were merely 
obtaining their own property, which was 
held for the members. 

Darling, J., observed :—“ With- regard to 


the point that the Courts could not re- 


cognise this association, it is sufficient to 
look at the facts of this case. If the argu-: 
ment for the defendant is right, the burglar 
who was said to have entered his house 
could not be convicted, because the money 
was not the money of the association and 
was not the property of any body in this, 


(8) (1909) 257, L. R. 674. 
(9) (1902) 86 L, T. 759, 
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sense, that the Courts could not recognise 
if as being any body's. And, therefore, 
the Courts would have fo say that the 
burglar might*take it, because it was not 
the property of any body. The Courts 
recognise this money as the property of some- 
body for some purposes,’ Channell, J., 
however, beyond expressing that the point 
was one of considerable difficulty, did not 
express any definite opinion. 


Even in In re South Wales: Atlantic 


‘Steamship Company (2), where a petition to 


recover costs presented by Solicitors, who 
had themselves helped in establishing: the 
illegal association, was disallowed and a 
winding-up order refused, James, L. J., ob- 
served: “Even if there were such a winding- 
up, 16 could not;.as-it appears to me, go be- 
yond dealing with existing assets and provid- 
ing for existing liabilities, and could not be 
made the means of enforcing contribution 
from some members who had not paid in 
order to re-imburse other members who had 
paid, there being, as it seems to me, no 


right of contribution whatever either at . 


law or in equity as between the members 
of such an illegal association as this was.” 


Mellish, L. J., though agreeing that the 


Solicitors, who must be taken to have been 


fully*aware of the illegality of the contract, 
suggested that he was not without a re- 


medy. He observed: “I should wish, as 
far as I am concerned, to keep the question 
open, whether, when an illegal association 
is actually going on withits business, if a 
man, who may have signed in ignorance of 
the law, or not knowing that there were 
more than twenty members, finds out that 
he is engaged in am illegal company with 
more than twenty, he cannot obtain a wind- 
He must, somehow or other, 
be able to stop it, and I have no doubt that 
such a person could file a bill to restrain all 
his companions from persisting in carrying 
on the illegal adventure, and have the pro- 
perty, the ships or whatever it might be which 
were actually engaged in the illegal adventure, 
divided among them. For instance, in this 
case, Supposing after one voyage had been 
made, and before the second voyage was 
begun a man wished to stop it who had 
really a beneficial interest in equity in 
the ships, he must be entitled, somehow or 
other, to stop the ships from going on any 
further illegal adventure, -and to have them 
divided among the persons who owned them. 
Upon the question, whether that could be 
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must be done by an action in the:Chancery 
Division, I do not wish to give any crn- 
clusive opinion.” 
Baggallay, L. J., also observed, “ I only, 
upon this point, desire to say that I am not, 
as at present advised, satisfied. that any such 
order could be made. It appears to me 
that a company of this kind, illegally con- 
stituted, and illegally constituted for the 
express purpose of avoiding the require- 
ments of the Act of Parliament, could not 


‘be properly wound-up under that Statute, 


though it 1s possible that under certain cir- 
cumstances results equivalent to the winding- 
up might be obtarnea by means of other pro- 
ceedings.” ; 

Lastly, I may guote a passage from Buck- 
ley on Companies Act, 10th Edition, 
page 551: “Ifan order be made to wind- 
up an illegal association, judicial opinion 
has varied as to whether the winding-up can 
deal only with the existing assets and liabi- 
lities or can further be used to enforce con- 
tributions as between members.” 

The passages quoted by me above are all 
of them obiter dicta and, therefore, none of 
them conclusive. At the same time, no 
direct authority in point has been produced 
before us where a suit brought by a mem- 
ber of an illegal association for actual parti- 
tion of the property purchased in the name 
of that association has been dismissed on 
the ground that the Court cannot assist 
such a plaintiff. The observations of so 
many Judges do certainly goto skow that 
in their opinion members of an illegal 
association can have and do Mave an interest 
in the property. The ownership of a pro- 
perty cannot remain in abeyance. The pro- 
perty must vest in some body. It cannot 
vest in the association because that associa- 
tion is illegal and in the eye of the law does 
not exist and the Court cannot recognise ~ 
it. It follows necessarily that the property 
must, thereforé, vest in the group of persons 
who had purported to form themselves into 
an association, which in the eye of the law 
never came into existence, ‘There is no law 
under which it can escheat to the Crown. 
The only conclusion, then, to which one can 
come is that the various persons foimig 
themselves into an association not re- 
cognised by law are the joint ,owners of 
the property acquired with moneys con- 
tributed by them. If they all have a joint 
interest in. the properties, then it is im- 
material now to consider through what 
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illegal means such properties were acquir- 
ed. To take an example, a man may have 
obtained money by extortion, or black mail 
or bribery or through gambling transaction 
but if with the money so acquired he has 
. purchased certain property, it would be im- 
possible to hold that the ownership of such 
property has not. vested in him. And if 
two such persons have jointly acquired a 
. property by means of illegal association it 
would be impossible to throw out a suit 
by one of them for partition of the property 
held by them jointly. Inthe present case 
there are certain properties and assets 
existing on the spotin which the various 
“members have proprietary interest, Every 
joint owner, therefore, has aright to have 
these properties held by them jointly divid- 
ed and distributed among the various -co- 
Owners, l 

The plaintif, however, cannot be granted 
a relief, which but for a different name, 
would for all practical purposes be like 
` ordering a dissolution or a winding-up. He 
must ask for actual partition of the exist- 
ing properties and nothing more. He can- 
not, for instance, ask for an account to be 
taken and contributions ordered against 
supposed share-holders and contributories 
when they have never legally formed them- 
selves into an association. The reliefs 
granted to the plaintiffs can only be such 
reliefs as can be granted ina simple suit 
for partition of property, moveable or im- 
moveable. It is not necessary for me to 
consider the rights of creditors of this 
illegal association at this stage. They may 
have a right to sue all the members and 
even to attach the properties before an 
actual partition takes place. Under certain 
circumstances fhe Court has power | to 
appoint a Receiver of the properties as a 
Receiver may be appointed ina partition 
suit, but such Receiver would not have 
power to bring suits on behalf of this 
illegal ‘association against debtors of this 
supposed association. Asto the proceeds 
being realised by sale of propérty, such a 
- relief cannot be granted on the analogy of 
dissolution of partnership or winding-up 
order; but, ifthe case falls under s. 2 of 
the Partition Act (IV of 1893) and it 
appears to the Court that by reason of the 
nature of the property to which the suit 
relates or of the number of share-holders 
therein or of any otherspecial circumstance, 
a division of the property cannot reasonably 
or conveniently be made and thata sale of 
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the property and distribution of the pro- 
ceeds will be more beneficial for all the 
share-holders, the Court, if it thinks fit, on 
the request of any such *share-holders, 
interested individually or collectively, to 
the extent of one moiety or upwards, may 
direct a sale of the property and a distribu- 
tion of the proceeds. 

The order of the Subordinate Judge 
directing a sale of the properties is not in 
strict accordance with the requirements of 
s. 2 or other sections of the Partition Act, 
which ought to have been followed. 

1 would, therefore, allow the appeal in 
partand modify the decree of the Court 
below to this extent that I would. decree 
the plaintiffs suit for separation of his ith 
share in the existing assets by partition, 
subject to the assets being-sold if an‘ap- 
plication under s.2is made on behalf of 


share-holders interested, individually or’ 


collectively, to the extent of one moiety or 
upwards, in which case the procedure laid 
down in the Partition Act (IV of 1893) 
would have to be followed. 


Mukerji, J.—The only point to deter- 


mine in this appeal is a question of pure 
law. The point is not covered by any 
Indian authority. It has been found that 
certain persons. exceeding 20 in number 
professed to enter into a partnership ûnder 
a deed dated the 10th of November 1902 by 


which it was agreed that they should carry- 


on acertain ginning factory and share in 
the profits thereof, in certain defined pro- 
portions. The plaintiff, who claims to own 
an eighth share in the partnership, brought 
the suit, out of which this appeal has arisen, 
for a declaration that the partnership was 
an invalid one and prayed thatthe factory 
might be sold, that the plaintiff's subscrip- 


tion might be refunded, that the partnership . 


might be dissolved or might be declared as 
dlready dissolved, and that all accounts 
might be taken. Hefurther prayed that a 
partition might be made of the property 
belongingto the parties and if necessary 
after the sale of the property the sale-pro- 
ceeds might bedivided. The main defence 
of the contesting defendant was that the 
plaintiff was not entitled to any relief þe- 
cause the partnership was illegal and the 
Court could not render any assistance to 
the plaintif claiming under an: illegal 
partnership. Reliance was placed on 8. 4 


of the Indian Companies Act of 1913. The 


learned Judge found that a suit for dissolu- 
tion of partnership could not be maintained 
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tion was time-barred. But he held thatthe 
plaintif and the defendanfs were joint 
owners of certain’ properties held under the 
management of the defendant No. 1 and 
these properties could be partitioned. The 
Court accordingly ordered a partition of 
the properties after a declaration of the 
shares of the several parties to the suit. 
It ordered the appointment ofa Receiver 
and gave other necessary directions. 

In this Court it has been contended on 
behalf of the contesting defendant that the 
suit was not at all maintainable and we have 
to see if such is the case. 

The case has been argued mainly on 
English authorities, butit would be desir- 
able to consider it from the standpoint of 
the Indian Law. The first question that 
arises is, what is the relief that the respond- 
ent No. 1, the plaintiff in the case, seeks. 
The relief he seeks is the winding-up of a 
company or the dissolution of a partner- 
ship. Both the reliefs are incidents of a 
valid contract. These reliefs can be asked 
only in enforcement of a contract which is 
enforceable under the law. The Contract Act 
(IX of 1872) defines a void agreement as “an 


agreement notenforceable by law.” Section 23. 


of the Contract Act lays down that every 
agreement of which the object or considera- 
tion is unlawful is void. Under the same 
section the consideration or object of an 
agreement is lawful unless it is forbidden 
by law, ete., etc. By s. 4 of the Indian Com- 


panies Act which corresponds tos. lof the: 


Companies Act of England (1908) no com- 
pany or association or partnership consist- 
ing of more than 20 persons shall be formed 
for the purpose of carrying on any business 
that has for its object the acquisition of 


, gain etc., etc. unless it is registered as a 


company etc., ete. It is clear, therefore, that 
‘a partnership or association such asis before 
the Court, the membership of which con- 
sists of more than 20° persons is forbidden 
by law. This is recognised in the plaint 
itself. Then question is, will the Court 
enforce an agreement which is void’ under 
the law? There can be only one clear 


, answer, viz., In the negative. 
The learned Judge of the Court below’ 


was ofthe same opinion. But he thought 
that he might make a distinction and 
held that he was dividing the property 
. belonging to the parties and that there was 


-no objection to this course of proceeding. 


But the Equestion is:—Is not the learned 


( 
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Judge doing the same act which, he him- 
self holds, is prohibited by law and only 
gives anothername for the act in order to 
make it lawful? The partition which he 
has ordered will involve, as it must do, 
realisation of the assets of the company, 
payments ofits just debts, sale of its pro- 
perty and distribution among its members. 
In the relief of dissolution of partnership, 
or of winding-up, the same thing has to be 
done and nothing beyond that. I am, 
therefore, clearly of opinion that the decree 
made by the learned Judge of the Court 
below cannot be sustained. 

Coming to authorities. The case of In re 
Padstow Total Loss and Collision Assurance 
Association (1) seems to be exactly in point. 
There acreditor having obtaineda decree 
against an unregistered company consist- 
ing of more than 20 members sought the 
winding-up of it as the only means avail- 
able to him for the realisation of his debt. 
His application was granted but the order 
had to be set aside. Jessel, M, R., says at 
p. 143*:— 

“Tf the case falls within the terms of the 
Ath section, the formation of the company 
is prohibited, and it is impossible to suppose 
that the Legislature could have intended 
that a company which is prohibited from 
being formed uncer the fourth section 
(of the Act of 1862) can be wound-up under 
the 199th with all the conseruences that 
follow from it, ete.” 

_ Thesame viewisexpressed by thetwoother 
Lord Justices Lindley and Brett. Thelatter 
Judge at page l4b* said “......there never 
existed at any time any company, association 
or partnership of which the law could 
probably take cognisance and with regard 
to which the Court could properly make a 
winding-up order.” Lord Lindley said at 
page 149* “when, therefore, such a company 
is not registered it is illegal in this sense, 


‘that it isa prohibited thing, and the law 


cannot take notice of it except, perhaps, in 
a penal point of view, etc.” 

This case is entirely undistinguishable 
from the one befcre us. The learned 
Counsel for the respondent No. | has taken 
his stand on four cases and it is due to him 
that those cases were considered. In the 
case In re Oneand ail Sickness and Aecident 
Assurance Association (R) certain persons 
issued advertisements and asked people to 
be members of an ‘association? The latter 
were to receive certain benefits in case of 
{Pages of (1882) 20 Ch. Div.—[#d.j TT 
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sickness etc. The suit was brought by 
certain of the subscribers against the 
trustees of the association for the adminis- 
tration of the funds. The objection was 
taken that it was an illegal association, not 
_ being registered, and the suit was not 
maintainable, Mr. Justice Parker who heard 
the case was of opinion that it was not at 
all a case of illegal association, as members 
were not, working for gain and it was only 
an association to share in a fund. After 
having said so, the learned Judge went on 
to say. “Even if this was an illegal associa- 
tion, his. Lordship would not have said, at 
any rate without further consideration, that 
those who received these monies from 
persons invited to subscribe their monies 
were not liable to account for those monies.” 
This authority is not atall relevant in our 
case, first, because it was notacase of illegal 
association in any sense of the word and, 
secondly, what was said after assumption 
thatit was an illegal association was a mere 
obiter dictum. 

The next case cited was Marrs v. Thomp- 
son (9). In this case a certain servant of 
the association who was entrusted with 
money had misappropriated it and the 
trustees sued to recover the money. The 
unregistered association was meant for the 
members who were all workmen at a certain 
colliery and the society was established for 
the purpose of mutual insurance againat 
death and accident. The learned Judges 
said that it was not at all an association 
which required to be registered under the 
law and ifurther they said that the suit was 
not brought in furtherance of an illegal and 
‘ improper purpose and the trustees were 
merely obtaining their properties which 
were held for the members (see page 761* 
per Lord Alverstone, C.J.) It is quite clear 
that thiscase has no bearing on the case 
before this Court. The present suit is not 
on behalf of the entire association against 
a person whois not a member but is on 
behalf óf one member against therest. One 
or more such members must carry on the 
business on behalf of the rest and, therefore, 
the selection “of defendant No. 1 for the 
purpose does not bring the case within the 
principle of the case cited. 


Gordon v. Metropolitan Police Commission- 
er (7) has narelevaycy whatsoever. It was a 
suit by a certain person who had acquired 
‘money by illegal means against the Chief 
Commissioner of Police for refund of the 
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money which had been taken away on a 
search. It was pointed out that the Police 
had no right to keep the money and it did 
not matter how the money had been 
acquired by the plaintif. The method of 
acquisition of the money by the plaintiffs 
was no part of his cause of action and, there- 
fore, had no relevancy. 

The last case is to be found in Lowes v. 
Lead Smelting Co. (3). The association was 
started in 1817 when there was no Company 
Law requiring compulsory registration and, 
in asuit for its winding-up, Warrington, d., 
held that the funds had vested in members 
and to dismiss the suit would amount to 
giving such members more benefit than 
they were entitled to. A winding-up order 
was made. It appears that no authority 
was cited before the learned Judge, for he 
says so at page 204.* The facts that the 
association had been formed in 1817 and 
that it was for the benefit of the workmen 
by means of mutual assurance amongst its 
members would clearly take the case out of 
s. 4 of the Indian Companies Act. 

The learned Judge of the Court below 
quoted from the foot-note (h) of Lord Hals- 
bury’s Lawsof England, Vol. 22,: page 18, 
and stated as the law, that though the 
members of an illegal association had no 
corporate right and did not form a legal 
partnership they did not lose their legal 
right as owners of the property. This is a 
general proposition, stated on foot of a 
criminal case, R. v. Frankland (10). No 
attempt has been madeat the Bar to support . 
this proposition of law. 

In the result the appeal should succeed 
and I would allow it with costs throughout 
including Counsel’s feesin this Court on 
the higher scale and dismiss the suit of the 
respondent No. 1 in toto, ' 

By the Court.—As this appeal has 
been.heard by a Bench consistiog of 
two Judges, who have differed in opinion 
on point of law, namely, whether, when an 
associaticn, formed for the purpose of gain, 
is unregistered, although under the law it 
ought to have been registered, and the 
business of the association has been going 
on for sume years, one of its members can 
sue ina Court of law for partition of the 
existing assets, or whether he can be grant- 
ed any other relief under the circumstances 
of this case. 


(10) (1863) L. 40. 276; 32 L.J. M. C. 69; 9 Jur. 
(N. s.) 368; 7 L. T.799; 11 W. R. 346; 9 Cox O. ©. 


_ $73; 1 New. Rep. 375; 27 J. P. 260; 169 E. R. 1394. 


*Page of (1904) 2 Ch—lëd.] 
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We accordingly direct unders. 98, O. P. 
C., that this point of law shbuld be referred 


to one or more*Judges, as the learned Chief 


Justice may .be pleased to direct. 





Owing to a difference of opinion the case 
was referred to: Walsh, J., who on April 
16, 1926, delivered the following 

JUDGMENT. 

Walsh, J.—In my opinion this appeal 
must succeed, and the plaintiff's suit mus 
be dismissed. 7 


The plaintiff obtained a decree from the. 


Court ofthe Subordinate Judge, and on 
an appeal being brought tothis Court by 
the defendant, a difference of opinion arose 
between my two brothers, Mr. Justice 
, Sulaiman and Mr. Justice Mukerji who 

heard that appeal. The difference of opin- 
ion aroge upon a point of law, namely, whe- 
ther having regard to the fact that the 
association to which the plaintiff belong- 
ed was an illegal one by reason of the pro- 
visions of s. 4 of the Companies Act, the 
Court was unable to grant any relief, or, on 
the other hand, could grant some form of 
relief in the nature of restitution by a 
decree somewhat modified from that which 
kad been granted by the first Court. 

The question is not free from difficulty, 
and has not been decided definitely in the 
form in which it now arises, so far as one 


knows, either by any Courtin England or 


by any Court in India. The considerations 
in favour of the two views respectively are 
‘seb out so‘clearly in the opinions of my 
learned brothers, that it is not necessary 
to cover the whole ground again. But it 
| seems to me desirable, before disposing of 
the point upon which the difference of 
. Opinion has arisen, to statethe facts which 
give rise to the controversy. 1 do not find 
any comprehensive statement of them in 
the judgment of the first Court. It is 
admitted on both sides that the plaintiff 
became one of an association of more than 
20 persons, such association having been 
formed forthe purpose of carrying on a 
ginning factory with the object of making 
profit. The association: was formed in the 
year 1902 when the plaintiff joined it and 
has been carried on uninterruptedly until 
the commencement of the suit, which was 
on the 24th of August, 1921. The agree- 
.ment, credting the Association, and pre- 
scribing the respective rights and liabili- 
ties of its members, was in. writing dated 


the 10th of November, 1902. There is no 


.the business. 
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copy of it on the record, but it is admit- 
ted that in substance it provided that 
the capital of the association was to be 
contributed by the various members in- 
cluding the plaintiff, in agreed shares, 
and was. to be utilised for carrying on 
the tradeofa ginning factory. The busi- 
ness was to be managed by a manager 
and the profits or losses of this trade as- 
sociation were to be borne in agreed pro- 
portions. Itis admitted that this docu- 
meut contains and regulates the contract 
between the parties. It is admitted that 


“this association was “an association or 


partnership consisting of more than 20 
persons formed for the purpose of carry- 
ing on business that had for its object 
the acquisition of gain by the association 
or partnership” within the meaning of s, 4 
of the Companies Act of 1918, whichis in 
the same terms as s. 4 of the English Com- 
panies Act of 1862, 

Itis further admitted that the capital 
introduced into the business and contribut- 
ed in varying shares by the members in- 
cluding the plaintiff, was contributed in 
money, and that such money has long 
ago been mergedin the general assets of 
The existing assets at the 
date of the commencement of the suit were 
alleged in the plaint to be the factory or 
factories, and the property of the associa- 
tion without any more particularity. 

It is admitted that it is impossible to 
ear-mark, and if had long become impos- 
sible before the suit was brought to ear- 
mark any chattel, money.or property as 
being the share contributed by the plaintiff, 

It is admitted that for the purpose of 
partition in order to give the plaintiff the 
4th share, which it is admitted he con- 
tributed to the capital and which he now 
claims to be repaid, it is necessary to sell 
the said factories and properties and to 
turn them into liquid assets. 

It is further admitted that there are 
creditors of the association who have not 
been paid their debts, the amount and 
number of which are as yef unascertained, 
and that the net proceeds of tlre sale would 
certainly not represent the net surplus 
assets of the association, and that before 
the plaintiff's share could be ascertained 
and distributed, theres would’ have to be 
a general taking of account, and payments 
to such creditors, as were sufficiently alive 
to assert their rights, out of the grosg 
assets before distribution of the surplus, 


A 
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Sir Tej Bahadur Sapru, who argued for 
the respondent before me (I may add that 
by consent I sat alone to hear the arguments 
on either side after studying the judgments 
of my learned brothers) candidly admitted 
thatin substance there was no difference 
between, on the one hand, the decree of the 
lower Court appointing a Receiver and 
directing a sale, and directing also a 
final decree by which, after accounts had 
been taken, the net surplus assets would be 
ascertained and the share of. the plaintiff 
separated, and, onthe other hand, the ap- 


-pointment ofaLiquidator anda distribution, 


of the assets in due course of winding-up. 
He relied very strongly on four cases to 
which I will refer. He admitted, of course, 
that the case In re Padstow Total Loss and 
Collision Assurance Association (1) was a 
direct authority that the Court could not re- 
cognise such an Association as having any 
existence, and that no order for winding-up 
could be made. . 

In the firat place he relied upon the deci- 
sion of Mr. Justice Warrington in Lowes v. 
Lead Smelting Co, (3). In my opinion that 
case is not applicable. It was. not an illegal 
association. It was an unregistered friend- 
ly Society belonging to the mutual benefit 
class of Society to which the workmen who 
were members themselves contributed, and 
frem which they received benefits. It 
carried on no business for gain. 

The next case was In re the One and All 
Sicknessand Accident Assurance Association 
(8), That case has no application. It was 
also a mutual benefit Society, and it was 
held not to be ‘an illegal association. The 
dictum ofthe learned Judge’in that case 
as to following monies in the hands of 
trustees, even inthe case of an illegal As- 
sociation, has no application. I apprehend 
that it was intended to apply to following 
monies which could be ear-marked. No 
such claim arises in this suit, 

The third case is the case of Marrs & 
Co. v. Thompson (9). It was a suit against 
a treasurer of an unregistered Society 
who had lost the funds belonging to 
all the members. The facts have no 
analogy to the facts in this case and the 
ratio decidendi was that the Society was not 
one which was rendered illegal by the 


Companies Act for want of registration, and 


that the members were not precluded from 
suing their treasurer for the money which 
the had lost, merely by reason of the fact 
‘the association was not registered under 
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the Friendly Society’s Act. The judgment 
of Mr. Justice Channell expressed precise- 
ly the difficulty which I feel about this 
case; There had been some argument, and 
some reference in the judgment of the 
learned Chief Justice, to the question of 
illegality of the association under the 
Companies Act. Mr. Justice Channell said | 
as follows “While I do not desire to differ 
on the other point, I think jt isa point of 
considerable difficulty. As to whether or 
not thecontract with the treasurer (assum- 
ing that this was an illegal asseciation 
under the Companies Act) was a contract 


so tainted with illegality that the ordinary 


maxim melior est conditio possidentis would 
apply, seems tome a question of difficulty. 
The application of that maxim would 
involve such extraordinary consequencesthat 
one would notbe inclined to follow it, but 
that maxim does involve injustice in many 
cases’. With reference to that last observa- 
tion it is proper to observe that there is no 
suggestion in this case of any over-reaching 
or impropriety, on thesideof the defend- 
ant, more than on the side of the plaintiff, 
and that if there is hardship, it is merely 
the ordinary hardship of belonging to an - 
association not recognised by law whieh 
the Courts are unable to administer. ° 

The last case relied upon has also, in my 
judgment, no application. ‘The’case’ of 
Queen v. Tankard (6) was a criminal ease, 
and the prosecution merely asserted that 
the property or the money, which the 
prisoner had stolen, was vested-in the whole 
body of members. 

Further reliance was placed upon a pas- 
sage in Lindley on Partnership, page 131 of, 
the 8th Edition and page 139 of the -9th 
Edition, ‘which at first sight reads like an | 
opinion in favour cf the power of the 
Court to make a sort of winding-up order 
of an illegal association. J have looked at 
the authorities cited in the foot-note. They 
do not seem to me to go anything like the | 
length of supporting the claim in this suit. 

It seems to me that there is a complete 
answer to the plaintiff's claim upon the 
principle expressed in the maxim referred 
to by Mr. Justice Channel! inthe judgment 


which I have already quoted. The cases 


are, of. course, set out in Broom’s Legal 
Maxims, and the principle, where it seems to 
me to bear on the plaintiff's claim in ‘thig 
case, is contained’ intwo or three passages 
on pages §59 and .561 in. the 1911, Edition. 
On page 559 itiseaid: “Ifa loss must fall 


\ 
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upon one or Other of two innocert parties 
who are both free from blame, justice being 
thus in equilibrio, the application of the 
maxim melior ,est conditio  possidentis 
frequently turns the scale”. 

On page 561it issaid “Where each party 
is equally in fault, the law favours him who 
is actually in possession, a well-known rule 
which is, in fact, included in that more 
comprehensive maxim to which the present 
remarks are appended, ‘If’, said Buller, d., 
‘a party comes into a Court of Justice to 
enforce an illegal contract, two answers 
may be given tohis demand: the one, that 
he must draw justice from a pure fountain, 
and the other, that potior est conditio pos- 
sidentis. | | 

The maxim is well illustrated by the 
decision of the Court of Appeal in the case 
ot Kearley v. Thomson (11). The facts there, 
of course, were quite different, the contract 
being an illegal one in relation to certain 
bankruptcy proceedings, but the general 
principle is affirmed by the Court of Appeal: 
“Where money is. paid: under an illegal con- 
tract which has been partially carried into 
effect,.the money cannot be recovered back.” 
This principle does not seem to me to be 
inconsistent with the dicta which have 
been referred to during this appeal, which 
recognise that aplaintiff who has joined an 


association, which he discovers to be illegal, 


may take steps by a suit to stop it and to 
recover back his contribution, if the contract 
has not been performed and his contribution 
ean still be found. 

. I now turn to the consideration of the 
decree granted in the lower Court and the 
modified form suggested by my brother 
Mr. Justice Sulaiman. The decree of the 
first Court is a preliminary decree in a 
partition suit appointing a Receiver, direct- 
ing asale,and postponing the final decree 
forthe distribution ofthe net assets until 
after an account has been taken of the 
. proceeds of the sale, which would certainly, 
whether the learned Judge intended it or 
not, open the door for the creditors to come 
in and establish their claims. My learned 
brother Mr. Justice Sulaiman has modified 
that decree by cancelling the appointment 
of the Receiver and the direction to file 
an account. I am not quite sure what 


difference there is in substance between’ 


the order of Mr. Justice Sulaiman and the 
order oithe first Court, except that the 


" (11) (1880) 24 Q. B. D. 742: 59 L. J. Q. B. 288; 63 L. 
T. 150; 38 W. R. 614; 54 J. P. 804, ` 
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Court itself takes charge of the sale instead 
of doing it through a Receiver. He speaks 
of “existing assets”, but I am not quite 
sure whetherin that expression he includes 
the net, contemplating the possibility of 
claims by creditors or whether he means 
the gross proceeds. of the sale. But for 
my own part, I am of opinion that, however, 
the decree in this ease were framed, it 
would bein substance and in fact an order 
to wind-up this association, realise the assets, 
discharge the liabilities and distribute 
the same, and whether you call the gentle- 
man charged with carrying out that duty 
a Receiver, or anamin, or a Commissioner, 
he would.be in substance a Liquidator, 
and liquidation is clearly prohibited by the 
language of s. 4 of the COampanies Act 
which treats an association such as this as 
one not recognised by law. 

I am influenced to some extent in arriv- 
ing at the opinion at whichI have arrived 
by the consideration that if a decree of 
this kind were to be granted in a suit 
framed asthissuit has beenin the case of 
such an association as this, it would be in 
substance to entertain an application for 
winding-up the association, and would, 
therefore, renders. 4 a nullity, because if 
such a precedent were once established, I 


‘can see nothing to prevent the formation 


of an unlimited number of such associations 
consisting of more than 20 persons carry- 
ing on trade for the purpose of gain, any 
one of the members of which could come 
to the Court and ask for relief in a suit in 
the nature óf a winding-up of the assets of 
the association. The result would be to 
give such associations ‘under another guise 
the cloak of legality, although the Statute 
has forbidden them. 

I need hardly say that, in my opinion, the 
defendant, who is said to be a gentleman of 
position and’ honour, certainly ought to 
take steps to return each member his share, 
after he has.been properly remunerated 
for his own troublein looking after the pro- 
perty, and the better plan would be to 
submit to the arbitration of some High 
Court Vakil to decide on what basis such 
distribution should take place orto turn 
the association now into a limited liability 
company. | 

Let this opinion be laid before the 
members of the Bench who heard the appeal 
for final orders to be passed. 


~ 


On receipt of the answer to the Reference, 
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JJ.) delivered on 3lst May, 1926, the fol- 


lowing 
JUDGMENT. 

The opinion of the majority of the Judges 
is that s. 4 ofthe Companies Act isa bar 
to the maintenance of the suit. We accord- 
ingly allow this appeal and setting aside 
the decree of the Subordinate Judge dis- 
miss the suit with costs throughout. 

A./8. D. Appeal allowed. 


a a 


ALLAHABAD HIGH COURT. 
First Orvis Appgat No. 514 or 1922. 
May 28, 1926. 
Present:—Mr. Justice Kanhaiya Lal 
and Mr. Justice Ashworth. 
BIJAI SARAN SAHI AND OTHERS-— 
DEFENDANTS—APPELLANTS 


VETSUS ; 
DEO KISHEN PRASAD BAHADUR SAHI 
AND OTHERS— PLAINTIFFS AND RAGHUNATH 
PRASAD SAHI AND OTHERS—DEFENDANTS 
—— RESPONDENTS, 

C. P.C. (Act V of 1908), 0. XXI, r. 57—Ezecution 
proceeding ‘struck off’ for no default of decree-holder 
Attachment, whether ceases—Attachment, restoration 
of-—Alienation pending attachment, effect of. 

Order XXI, r. 57, O. P. ©., does not apply to a 
case where a Court strikes off an execution proceed- 
ing or consigns the record to the record room to suit 
its own convenience, or to reduce its pending file 
without any default having been committed by the 
decree-holder, or without his having been asked to 
take any further steps necessary for proceeding with 
it. [p. 104, col. 1.] 

Where a decree-holder gets attached two properties 
but after the sale of one of those, the Court strikes 
off the execution pesition without ordering the decree- 
holder to take out further steps against the other 
property, the order striking off the application is not 
one dismissing the same under O. XXI, r. 57 and the 
attachment of the other property does not cease. 

ibid. 

l ja omana which is in substance as wellas in 
. form an application to revivea pending execution of 
a decree which had been suspended for no act or 
default of the decaree-holder, is not an application to 
initiate a fresh execution and the “effect of such an 
application, if granted, is that the proceeding is con- 
tinued from the stage at which it was left and any 
sale effected in pursuance of the attachment made in 
the previous progeeding is as effective against the 
judgment-debtor as ifit had been held during the 
pendency of that proceeding itself. [p. 104, col. 2.] 

Kumar-ud-din Ahmad v. Jawahir Lal (1) and Aziz 
Buz v. Kaniz Fatima Bibi (2) followed. 

Dildar Husain v. Sheo Narain (3) distinguished. 

An order restoring an attachment relates back to 
the date when the attachment was first made and its 
effect is to invalidate a sale made during the subsist- 
ence ofthat attachment. [ibid] 
Gopal Prasad v: Kashinath (4) relied on, 
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First appeal from a decree of the Addi- 
tional Subordinate Judge, Gorakhpur,dated 
the lst November, 1922. : 

Mr. B. E. O'Conor, for the Appellants. 

Dr. Sir Tej Bahadur Sapru, Dr. K.N. 
Katju, Messrs, Shiva Prasad Sinha and S. S. 
Sastry, for the Respondents. * 

JUDGMENT.—Mahant Karya Bharthi 
was seeking to establish his title to Math 
Kanchanpur as against another claimant, 
and for the purpose of the litigation 
arising out of that claim‘ he borrowed 
money from Kamta Prasad Sahi, the pre- 
decessors of the plaintiffs and Sant Baksh 
Sahi, the predecessor of the defendants. 
On the 12th September, 1899, he borrowed 
Rs. 8,000 by a simple bond for that amount 
from these two persons, and later on he 
executed another simple bond on the 27th 
March, 1901, for a similar amount. Mahant 
Karya Bharthi: succeeded in the trial 
Court in establishing his title to the Math ` 
property against Raj Bans, the other claim- 
ant, but on appeal to this Court he was 


‘unsuccessful and his claim was dismissed. 


He applied for leave to appeal to the Privy 
Council and during the pendency of that 
proceeding he executed a mortgage of the 
disputed property, including the two 
villages of Kanchanpur and Patkoli now in 
dispute, by conditional sale for: Rs. 20,000 
in favour of Sant Baksh Sahi, the contest- 
ing defendant-appellant, on the 15th March 
1904. Thismortgage was executed in lieu 
of the half share of the simple bonds of 
the .12th September, 1899, and the 27th 
March, 1901, which had previously been exe- 
cuted by Mahant Karya Bharthiin favour 
of Kamta Prasad Sahi and Sant Baksh 
Sahi for Rs, 6,000, wherecf the latter was 
entitled to a half share. On the 22nd March, 
1904 Mahant Karya Bharthi executed 
another simple mortgage in favour of Sant 
Baksh Sahi for Rs. 6,000, hypothecating. 
the village Kanchanpur as security for the 
repayment of the same. On the 25th April, 
1904, there was a compromise between 
Mahant Karya Bharthi and Raj Bans by 
virtue of which the two villages now in 
dispute, namely, the villages of Kanchanpur 
and Patkoli, along with their malikana 
rights were awarded tọ Mahant Karya 
Bharthi in consideration of his giving up 
his claim to the rest of the property then 
in dispute.. On the 26th April, 1904, Mahant 
Karya Bharthi executed a third mortgage 
in favour of Sant Baksh Sahi for Rs. 1,999 
and the properties hypothecated therein 
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comprised the malikana rights held by him 
in the villages of Kanchanpur and Patkoli. 
In 1907, Kamta Prasad Sahi filed two 
suits for the recovery of a half share of the 
bonds of the 12th September, 1899, and the 
27th March, 1901, against.Mahdnt Karya 
Bharthi, stating that the rest of the money 
due on those bonds had been satisfied by 
the execution of a certain mortgage by 
conditional sale by Mahant Karya Bharthi 
in favour of the other creditor in respect of 
his half sharet He obtained a simple 
decree for money in each of these suita on 
the 30th June, 1908, and in execution of one 
of those decrees he attached the village 
Kanchanpur with its malikana rights and 
the crops standing therein which had been 
cultivated by the judgment-debtor. In the 
other he attached the other village with its 
inalikana rights and the crops belonging to 
_ the judgment-debtor therein. There is no 
dispute here that the attachments had been 
properly conducted and that the formalities 
required by law to complete those attach- 
ments had been duly carried out. 
While these attachments were subsisting, 
Mahant Karya Bharthi sold his equity of 
redemption in the villages in question 
including the malikana rights to Sant 
Baksh Sahbi for Rs. 58,220, the whole of 
which, was credited in full satisfaction of 
the monies due on the prior mortgage by 
conditional sale of the 15th March, 1994, and 
the simple mortgages ofthe 22nd March, 
1904, and the 25th April, 1904. The validity 
of this sale is questioned by the plaintiffs 


.- who have since purchased thé said villages 


with the malixana rights attaching to 
them in execution of the decrees aforesaid 
on the 20th August, 1909. The sale-deed 
was executed on the 19th November, 1908, 
No attempt wa3 made at any time prior to 
the auction sale by the purchaser or his 
successors, the present defendants-appel- 
lants, to protect the properties comprised 
in. the sale, or for the notification of their 
liens under the prior mortgages of 1904. 
The plaintiffs obtained formal possession 
over the properties purchased by them, but 
as they were unable to get actual posses- 
sion the present suit was filed by them for 
the recovery of possession of the said pro- 
perties with mesne profits. 

The defencs, so far as itis material for 
the purpose of this -appeal, was that the 
attachments were inoperative against the 
sale-deed ofthe 19th November, 1908, be- 
cause they had been removed by a subse- 
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quent order passed by the Court which 
made ‘those attachments, striking off the 
execution proceeding on the 9th February, 
1909, and that the defendants-appellants 
were in any case entitled toset up their 
mortgages of 1904 as shields against 
the claim of the plaintiffs for the possession 
of the mortgaged properties. 

Both these contentions were repelled by. 
the Court below and we do not consider 
that it is possible to take a different view 
on either of those matters. It appears 
that the attachments of the villages in ques- 
tion and of the malikana rights appertain- 


ing to the same were made on the 14th 


September, 1908. As certain standing crops 
had also been attached along with those 
properties, which were described as an- 
cestral, the Court proceeded at first with 
the sale of the standing crops, and on re- 
ceiving a report that they had been sold 
and the sale-proceeds had been realised, it 
struck off the execution proceeding in each 
case on the 9th February, 1909, without 
taking any steps to proceed with the sale 
of the remaining properties which had 
been attached in the same proceeding. It 
does not appear from the order-sheet filed 
whether those orders wera passed in the 
presence of the decree-holder or his Coun- 
sel. There was no order made requiring 
the deposit of the sale-fees by the decree- 
holder in connection with the sale of the 
remaining properties. The execution pro- 
ceeding was struck off in each case with- 
out regard to the impending attachment 
of the other proparties and it is noticeable 
that in one of those orders the Court signi- 
ficantly observes that the case was to be 
struck off from tha pending file. 

Before the present Code was enacted 
there used to be some controversy as to 
the exact effect of an order striking off or 
dismissing an execution proceeding and the 
question which that controversy raised 
affected the negessity or otherwise ofa fresh 
attachmant of the same property in a sub- 
sequent proceeding. That contraversy was 
set atrest when O. XXI, r, 57 of the pre- 
gent Code was enacted, which lays down 
that where any property has begn attached 
in execution ofa decree but by reason of 
the default of the decree-holder the Court 
is unable to proceed further with the ap- 
plication for execution, if shalleeither dis- 
miss ths application, or for any sufficient 
reason adjourn the proceeding toa future 
date, and upon the dismissal of such ap- 
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plication the attachment shall cease. The 
rule incorporated in the Code practically 
embodied the results of the decisions which 
had been arrived at by different Courts as 
regards the effect of an order strikng off an 
execution proceeding on an attachment 
made in that proceeding, and in substance 


what it lays down is that if the decree-_ 


-holder has been in default in not taking 
“the necessary steps to proceed further with 
the application for execution, and the 
Court has to dismiss the proceeding; the 
legal result of such dismissal shall be that 
the attachment shall cease. That rule does 
not, however, apply toa case where a Court 
strikes off an execution proceeding or con- 
signs the record to the record room to suit its 
own convenience, or to reduce its pending 
file without any default having been com- 
mitted by the decree-holder, or without 
his having been asked .to take any fur- 
ther steps necessary for proceeding with it. 
In the present case there was no default 
by the attaching decree-holder. He had 
done allhe could to getihe attachments made 
to enable him to proceed with the sale of 
the properties in question. The Court 
_ proceeded with the sale of the standing 


crops because the sale of the other proper- 


ties, which were ancestral, could not have 
been. effected except through the Collector, 
to whom the amount dueunder each ofthe 
decrees would have to be certified and no 
such certificate could have been granted 
until the amcunt actually realised from the 
sale of the standing crops attached was 
ascertained. After the standing crops were 
sold, it was the duty of the Court to ask the 
decree-holder to take further steps to proceed 
with the execution of the decree against 
the remaining properties which were then 
under attachment before striking off the 
execution proceeding. It did not do so; 
nor did it declare, while passing the order 
striking off the proceeding, whether the 
attachment was to be maintained or raised. 
As there was no default it cannot be said 
that the order aforesaid: was an order dis- 
missing the application under O. XXI, r. 57 
of the O. P. C: 

Even if that were not so the subsequent 
proceeding taken by the decree-holder on 
the 23rd February, 1904, to revive or continue 
the present execution proceeding from the 
stage at which itewas left, is sufficient to 
make the attachment made in the previous 
execution proceeding operative against the 
gale which was effected by the judgment- 
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debtor in favour of Sant Baksh Sahi during 
the pendency of that attachment. As point- 
ed out by their Lordships of the Privy 
Councilin Kumar-ud-din Ahmad v. Jawahir 
Lal (i) an application, which is in substance 
as well as in form anapplicaiion to revive 
a pending execution of a decree which had 
been suspended for no act or default of the 
decree-holder, isnot an application to initi- ` 
ate a fresh execution,and the effectof such | 
an application, if granted,js that the pro- 
ceeding is continued from the stage at 
which it was left and any sale effected in 
pursuance ofthe attachment made in the 
previous proceeding is as effective against 
the judgment-debtor as if it had been held 
during the pendency of that proceeding 
itself, i ` 

In Aziz Bux v. Kaniz Fatima Bibi (2) 
where by a mistake of the Court an applica- 
tion for execution against property which 
was under attachment was dismissed but 
noorder was made removing the attachment 
and the decree-holder subsequently obtain- 
ed a review of thatorder andthe Execu- 
ting Court was directed to proceed, it was 
held on an application made by the decree- 
holder to sell the attached property that 
the attachment still- subsisted, and was 
valid as against a sale made by the judg- 
ment-debtor previous to the review. - 

The learned Counsel for the defendants- 
appellants has referred to the decision in 
Dildar Husainv. Sheo Narain (3). But in 
that case the application was dismissed at 
the request of the decree-holder who for 
some reason or another did not want to 
proceed with it and that case has, therefore, 
no bearing on the present case. As pointed! 
out in Gopal Prasad v. Kashinath (4) an 
order restoring an attachment relates back 
to the date when the attachment was first 
made and its effect is to invalidate the sale 
made during the subsistence ofthat attach- 
ment. The effect of the order granting the 
application of the decree-holder of the 23rd 
February, 1909, was that the execution pro- 
ceeding was continued from the stage at 
which it had been suspended for no act or 
default of the decree-holder and the sale of' ` 
the 9th February, 1909, through which the 
defendants-appellants claimed to derive their 
title cannot be deemed to be enforceable 

(1) 32 I. A. 102; 2 A. L. J. 397; 1 O. L. J. 381;96. 
W. N. 601; 15 M. L, J. 258; 27 A, 334; 7 Bom. L, R. 
433; 8 Sar. P. C. J. 810 (P. 0.). 

(2) 15 Ind. Cas. 49; 34 A. 490; 10 A. L. J. 48. ii 


(3) 49 Ind. Gas. 113; 41 A. 157; 17 A. L. J. 52. 
(4) 52 Ind. Cas, 343; 42 A. 39; 17 A. L. J. 901. 
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as against the claim arising from the 
attachment of the l4th September, 1908, in 
pursuance of which the property in dispute 
was sold ang purchased by the- plaint- 
iffs-respondents, . 
The defendants-appellants claim the pro- 
tection of their mortgagee rights under the 
mortgages of 1904 as against the plaintiffs- 
respondents, but as those mortgages were 
not usufructuary mortgages and the plaint- 
iffs have purchased the equity of redemp- 
tion, itis not open to them to resist the 
claim of the plaintiffs to possession. The 
right to possession goes with the purchase 
of the equity of redemption. The defend- 
ants-appellants were not entitled to posses- 
sion by.virtue oftheir mortgages of 1904. 
They got possession by virtue of the sale 
of the 19th November, 1909, which is unen- 


forceable as against the claims arising out. 


of the attachment under s. 64 of the C. P. 
' C. If the sale is invalid, they must surrender 
possession of the same, because their mort- 
gages did not give them any right to posses- 
sion. They may have a right to.sue on 
their mortgages butthe decree for posses- 
sion cannot be made conditional on. the 
payment of the moneys due on those mort- 
gages, because the right of. the plaintiffs 
„to claim possession arises out of the auction- 
sale of the equity of redemption and is inde- 
‘pendent. of the right of the defendants-ap- 
pellants to enforce their mortgages which 
gave them noright to the possession of 
the disputed properties. The other pleas 
< taken in the memorandum of appeal have 
not been pressed. 

A cross-objection was filed on behalf of 
the plaintiffs-respondents but it has also 
not been pressed. Both the appeal and the 
cross-objection fail and are dismissed with 
costs including fees in this Court on the 
higher scale. 

A. N, A. . Appeal and Cross- 

objection dismissed. 


PATNA HIGH COURT. 
Seconp Civit APPBALS Nos. 1302 ro 1309 
. oF 1925. ; 
July 8, 1926. 
Present:—Mr. Justice Adami and 
Mr. Justice Kulwant Sahay. 
PERMANAND KUMAR AND OTHERS— 
PLAINTIRIS —APPELLANTS 
` VErSUs 
BHON LOHAR AND OTAERS—DEFENDANTS 
— RESPONDENTS. 
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r. (1) (u), ss. 96, 100—Order of remand under inherent 
power, whether appealable-—Deeree. , 
An order of an Appellate Court remanding a case 
to the trial Court under its inherent: powers and 
not under O. XLI, r. 23, C. P. O., is not appeal- 
able under O. XLII, r. 1 (), C. P. C. Nor does an 
appeal lie from such an order under s. 96, read with 
s. 100, O. P. O., unless the order can be brought within 
the definition of a decree as given in the Code, in 
other words, unless the Court of Appeal making the 
remand conclusively determines the rights of the 
parties with regard toall er any of the matters in 
controversy in the suit, so far as that Gourt is con- 
cerned. [p. 107, col. 2; p. 108, col. 1.| 
Where the order of remand merely sets aside the 
decree of the trial Court and does not itself deride 
any of the points raised for determination, and doeg 
not determine tho rights of the parties with regard 
to any of the matters in controversy in the suit, it 
does not amount to a decree and no appeal would lie 
against it as a decree. [p. 108, col. 1.] 
Raghunath Das v. J hari Singh (2) distinguished. 
Ram Chandra Raov. Narayan Lal (1) and Bhairab 
ae Dutta v. Kali Kumar Dutta (3) dissented 
rom. i 
Second appeals from a decision of the Sub- 
ordinate dudge, Muzaffarpur, dated the 13th 
August, 1925, reversing that of the Munsif, 
Sitamarhi, dated the.10th April, 1925, 
Mr. L. K. Jha, for the Appellants. 
Messrs. T. N. Sahay and Aditya Narain 
Lall, for the Respondents. i < 


JUDGMENT. 

. Kulwant Sahay, J.—These are ap- 
peals by the plaintiffs filed against the deci- 
sion of the Subordinate Judge of Muzaffar- 
pur whereby he remanded the suits to the 


trial Court for fresh trial laying down 


certain issues for consideration. 

A preliminary objection is taken on be- 
half of the respondents that no second 
appeal lies in these cases. The objection 
is based on the ground „that the remand 
was made not under the provisions of 
O. ALI, r.23 of the O. P. ©. against which 
an appeal would lie under O. XLUL r. 1.. 
cl. (u), but that the remand was under the 
inherent:power of the Court and, that, there- 
fore, no appeal would lie to this Court ag 
an appeal from an order; and that the 
order making the remand was not a ‘decree’ 
within the meaning of theC. P. C. and 
therefore, the present appeals as appeals 
against the appellate decrees of the Sub. 
ordinate Judge were not nfaintainable. 

On behalf of the appellantsit is contended 


‘that the orders of the learned Subordinate 


Judge were decrees and, therefore, second 
appeal would lie to this Court as an appeal 
against a decree. -e . 

The question for determination, there- 
fore, is whether there was any decree made 


e 
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by the Court of Appeal below against which 
an appeal would lie to this Court. 

Learned Advocate for the appellants 
relies’ on four decisions ; three of which are 
decisions of this Court and one is a decision 
of the Calcutta High' Court. The decisions 
of this Court relied upon are in Ram Chan- 
dra Rao v. Narayan Lal (1), Achuta Singh 
v. Hit Narain Singh in Second Appeal 
No. 1382 of 1922 which has not been re- 
ported as yet, and Raghunath Das v. Jhari 
Singh (2). The decision of the Calcutta 
High Court relied upon is in Bhatrab Chan- 
dra Dutta v. Kali Kumar Dutta (3). It is 
necessary to consider these decisions in 
detail. . 

The case of Ram Chandra Rao v, Narayan 
Lal (1) was decidedby Mr. Justice Jwala 
Prasad sitting alone. It appears that this 
appeal was originally filed as an appeal 
from an order and it was directed against 
an order of remand which did not come 
under O. XLI, r. 23. The Registrar was 
of opinion that the appeal was incompetent 
' and he referred the case to the Bench for 
orders. The matter came up before the 
Hon'ble the Chief Justice and Adami, J., 
and their Lordships made the following 
order onthe 13th June, 1919: “The learn- 
ed Vakil for the appellant consenting, let 
this appeal be admitted as an appeal from 


the decree of the lower Appellate Court 


reversing the decree of the Munsif. Send 
for the record and issue the usual notices. 
This order is subject to 4 further report 
from the Stamp Reporter-as to the sufficiency 
of the stamp.on-a memorandum of appeal 
on the above basis. The memorandum 
must be amended accordingly.” The appeal 
was accordingly admitted as an appeal 
against the decree and it ultimately came 
on for hearing before Mr. Juatice Jwala 
‘Prasad sitting alone, when an objection 
was taken on behalf of the respondents that 
the appeal did not lie. Jwala Prasad, J., 
overruled this objection. His -Lordship 
ebserved that the remand in that case was 
not under O. XLI, r. 23, and, therefore, 
no appeal lay under O. XLII, r. 1, cl. (w), 


but an appeal lay against the decree made . 


by the lower Appellate Court setting aside 
ile decree of the trial Court. His Lord- 


ship relied. upon a decision of ‘this Court’ 


in Brij Mohan Pathak v. Deobhajan Pathak 


(1) 58 Ind. Cas. 909. 

2) 45 Ind. Cas. 100; 3 P. P 

6 71 Ind. Cas. 453; 37 Q. 
Cal, 606, 


99. 


“J. 
L. J, 491; A.I, R, 1923 


` 
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(4), and upon the order of the learned 
Chief Justice and Adami, J., dated the 13th 
June, 1919, referred to above. His Lord- 
ship also referred tothe decision in Bhadai 
Sahu v. Sheikh Manowar Ali*(5). No reasons 
are given by his Lordship for holding that 
the order setting aside the decree of the 
trial Court was itself a decree. In Brij 
Mohan Pathak v. Deobhajan Pathak (4) relied 
upon by the learned Judge, it was merely 
held that a remand which was not made 
under r. 23 of O. XLI of the C. P. C. 
was not appealable. There was no deci- 
sion in this casethat the order could be 
appealed against asa decree, In the order 
of the learned Chief Justice and Adami, J., 
dated the 13th June, 1919, directing the 
appeal to be admitted as an appeal against 
the decree of the lower Appellate Court no 
reasons are given as to how the order ‘ap- 
pealed against could be treated as a decree. 
In Bhadai Sahu v. Sheikh Manowar Ali (5) 
the question as to whether an appeal could 
be filed against an order of remand treating 
it as a decree was not raised or discussed. 
The question raised therewas whether the 
order appealed against came under r., 23 
or r. 25 of 
ed that there was no reason why there 
could not beat one andthe same time an 

order both under r. 23 and under r. 25 of 
O. XLI. In such a case the orders althotigh 
made upon one piece of paper would in 
effect be quite separate, and the party 
affected: would be competent to pursue the 

remedy by an appeal provided by the Code 

in respect of each; that, with regard tothe 

order under r. 23 he could appeal against the 
decree or against the remand order itself 
under O. XLII, cl. (u); and, that, the order 

under r. 25 could be attacked in a second 

appeal against the final decree in the 

suit, 


the party affected could appeal against the 
decree, I apprehend that what was intended 
was that an appeal would lie against the 
final .decree made in the case and in that 
appeal the order of remand under r, 23 could 
be challenged. It was not laid down that 
the order of remanditself under r. 23 could 
be appealed against as an appeal against a 
decree. The language used by their Lord- 
ships is: ““ With regard to the order under 
r. 33, it is open to him either to appeal 
against the whole decree or to appeal against 


(4) 55 Ind. Cas. 484; 1 P, L. T. 509. 
(5) 59 Ind. Oas. 125; 4 P, L. J. 645; (1920) Pat. 91, 


O. XLI. Their Lordships observ- . 


Now, when their Lordships observed - 
that with regard to the order under r, 23 . 


[97 I. 0. 19260) 


the order of remand only under O. XLIII”. 
Their Lordships merely pointed out that 
it was open to the party to appeal against 
that portion of the order which was under 
- r. 23 or he could wait and appeal against 
the final decreeand in that appealobject 
eto thejorder underr. 23. I am, therefore, 
of opinion that the cases relied upon by 
J wala Prasad, J., in Ram Chandra Rao v, 
Narayan Lal (1) do not support the conten- 
tion that an appeal would lie against the 
decree of the lower Appellate Court remand- 
ing acase tothe trial Court, the remand 
being under the inherent power of the Court 
and not under O. XLI,r. 23 of the Code. 
The decision of Bucknill, J., in Second 
Appeal No. 1382 0f 1922 merely follows the 


decision of Jwala Prasad, J., in the case’ 
referred to, and tothe order of the learned’ 


Chief Justice and Adami,J., made on the 
13th June, 1919, referred to above. His 
Lordship gives no reason whatsoever for 
holding that the order appealed against 
could be treated as a decree and an appeal 
could lie against it as an appeal from 
decree. It is remarkable that the judg- 
ment of Bueknill, J., in Second Appeal 
No. 1382 of 1922 was appealed against in 
Letters Patent Appeal No. 76 of 1925; but 
the question of maintainability ofthe second 
appeal as an appeal against a decree was 
not raised or decided in the Letters Patent 
Appeal; 

In Raghunath Das v. Jhari Singh (2) the 
appeal was originally filed as an appeal 
from an order of remand under O. XLHI, 
r. 1, cl. (u). An objection was taken by the 
respondent that the appeal was really not 
an appeal from the order of remand but 
from an uppellate decree. The trial Court 
had dismissed the suit on various grounds. 
On appeal by the plaintiff the District 
Judge had held that the plaintiff was en- 
titled to the land which he claimed and that 
the suit was within limitation and, there- 
fore, the plaintiff was entitled to a decree 
for possession and the remand was made 

. by the District Judge for determining the 
question as to whether the plaintif was 
entitled to mesne profits andif so, what; 
and whether the plaintiff had any cause of 
action against defendant No.6. The learn- 
ed District Judge directed that after de- 
termining these issues the lower Court will 
pass a decree accordingly. It was held by 
this Court that the District Judge did 

- really reverse the decreeof the first Court 

on merits and that he should have passed 
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a decree for possession in favour ‘of the 
plaintiff and sent the case to the Court - 
below for inquiry as to mesne profits. 
Their Lordships, therefore, treated the 
order of the District Judge as a decree for 
possession and held that the defendant's 
appeal against the decision of the District 
Judge must be considered as an appeal 
against an appellate decree. The decision 
of this Court in that case proceeded on 
the assumption that the District Judge on 
appeal had conclusively determined the 
rights of the parties with regard to some 
of the matters in controversy in the suit 
and that such a decision was a decree with- 
in the definition of the term as given in 
the O. P. ©. In this view ofthe case it was 
clear that the decision of the District 
Judge in that case could be treated asa 
decree and appealed against as such. This 
case, therefore, does not help the appel- 
lants in the present appeals. 


It now remains to consider the decision 
of the Calcutta High Court in Bhairab 
Chandra Duit v. Kali Kumar Dutt (3). This 
decision, no doubt, is in favour of the appel- 
lants in the present case. There also the 
appeal was against an order which did not 
purport to have been made under O. XLI, 
r. 23 of the ©. P. C., but it had been made 
in the exercise of the inherent power of 
the Court as explained by the Full Bench 
in Abdul Karim Abu Ahmed Khan Ghaznavi 
v. Allahabad Bank Ld. (6). The learned 
Judges, however, remarked asfollows: “The 
order so made (3. e., in exercise of the in- 
herent power of the Court) is a decree 
which reverses the decree of the Court 
of first instance and deprives the plaint- 
iffs of the valuable right; they had aecquir- 
ed thereunder. The appeal is, consequent- 
ly, competent, not as an appeal from order 
under O. XLIII, r. 1, sub-r. (u), but as an 
appeal from a decree under s. 96 of the 
Code read with s. 100.” 


With very great respect to the learned 
Judges, Jam unable to agree with the view 
taken by them. I fail to understand how 
an order of remand under the inherent 
power of the Court can be treated as a 
decree unless the order cap be brought 
within the definition of ‘decree’ as given 
inthe ©. P. C., in other words, unless the 
Court of Appeal making the remand con- 
clusively determines the rights of the par- 


(6) 41 Ind. Gas, 598; 44 C. 929; 21 C. W. N, 877: 26 
C L. J. 49, 


108. 


ties with regard to all or any of the mat- 

ters in controversy in the suit so far as 
that Court is concerned. Where the ordér 
of remand merely sets aside the decree 
of the trial Court and does not itself 
decide any of the points raised for deter- 
mination and does not determine the 
rights of the parties with regard to any 
of the matters in controversy in the suit, 
I am of opinion that it cannot amount 
to a‘decree’ and must be treated as an order; 
and no appeal would he against it 
as a decree. The mere fact: that the 
order reverses the decree of the trial 
Court and deprives the plaintiffs of the 
valuable right they had acquired there- 
under would not make an order of remand 
a “decree”, unless that order itself deter- 
mines any of the points arising for deter- 
mination in regard to the matter in contro- 
vérsy in the suit. 
admitting the present appeals, now before 
us, under O. XLI, r. ll of the ©. P. C., ex- 
pressed -grave doubt whether an appeal 
would lie in the present case. It was con- 
ceded before their Lordships that no appeal 
lay against the order as an order; but it 
.was contended that the order appealed 
against amounted to a deeree and that, as 
such, it was appealable. ` Their Lordships 
observed: “But a decree has been defined 
in the C. P. O. -as the formal expression of 
an adjudication which, so far as regards 
the Court expressing it, conclusively de- 
termines the rights ofthe parties with re- 
gard toall or any of the matters in con- 
troversy in the suit. In this case there is 
no expression of an adjudication counclu- 
sively or otherwise or at all determining 
the rights of the parties. All that the 
Court says is that it is unable to deter- 
mine the rights of the parties unless certain 
other matters are decided by the Oourt 
of first instance.” ‘Their Lordships, how- 
ever, admitted this appeal in view of the 
ruling of this Court in Ram Chandra Rao 
v. Narayan Lal(1) referred to above. I fully 
agree with the view expressed by Das 
and Foster, JJ., in the above order. I, 
_ therefore, hold that no second appeal lies 
in this case. 

It has then *been contended by the learn- 
ed Advocate for the appellants that the 
present appeals might be treated ‘as 
applications in revision and that we ought 
+o set aside thè ordereof remand in exercise 
of our power of revision under s. 115 of 
the Code, In my opinion, there is no ques- 
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tion of jurisdiction involved in the case, 
It is contended that having regard to the 
findings. of the, trial Court, the Court of 
Appeal below had no jurisdiction to make 
the remand and its’ proper duty was to 
dispose of the appeal itself. But it appears 
from the order of remand that the learned 
Subordinate Judge thought it necessary that 
certain issues framed by him should be 
decided before the suit could be finally 
disposed of. I am, therefore, of opinion 
that there is no reason to set deside the order 
of the learned Subordinate Judge in exer- 
cise of our revisional powers. 
These appeals must be dismissed with 
costs. 
Adami, J.—I agree. 

A. N. A. Appeals dismissed. 


ALLAHABAD HIGH COURT. 
MISCELLANEO0US Case No, 425 or 1926, 
- May 31, 1926. ` 
Present:—Justite Sir Cecil Henry Walsh, 
Kr., Mr. Justice Sulaiman and 
Mr. Justice Boys, 
HADI HUSAIN AND orgers—Puarntipr3s— 


APPELLANTS = 


VETSUS 
NASIR UDDIN HAIDAR AND ANOTHER 


—DEFENDANTS—RASPONDENTS. 

Contempt of Court—Jurisdiction of High Court to 
punish for contempt of Subordinate Courts—2, & 25 
Vic. Ch. 104, cl. 9, effect of. 

The High Courts of India have power to deal with 
contempts affecting the administration of justice 
whether thoss contampts be ‘committed in regard to 
proceedings in the High Oourt or in a Court subordi- 
nate to the High Oourt. [p. 111, col. 2.] 

Inthe matter of Sashi Bhushan Sarbadhicary (1) 
Kochappa v. Sache Devi (9) and Emperor v. Balkrishna 
Govind Kulkarni (10) followed. 

Governor of Bengal v. Moti Lal Ghosh (2) commented 
upon. 

Per Sulaiman, J.—-Whatever be the law as regards 
the power of the High Courts to punish for con- 
tempts of inferior Criminal Courts they have un- 
doubted inherent power to deal summarily with con- 
tempt of inferior Civil Courts. [p. 112, col. 2.] 

Any conduct that tends to bring the authority of 
a Court into disrespect or which amounts to an 


insult offered toa Judge or the dignity of the Court,’ 


even though it may be after the termination of the 
proceedings, is a contempt of Court. [ibid.] 
Every High Court in this country is “in a special 


y 
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manner the guardian and protector of public 
justice”, and it has power to deal,with all contempts 
directed against the administration of justice, whe- 
ther those contempts are committed in face of the 
Court or outside it and independently of- whether 
~ the, particular Court is sitting or not sitting: and 
“e whether those contempts relate to proceedings ‘direct- 
ly concerning itself or whether they relate to pro- 
ceedings concerning an inferior Court, and in the 
latter case whether those proceedings might or might 
not at some stage come before the High Court. [p. 
122, col. 2.) . 


Order on ‘application of Nasir-ud-din 
Haider and another Defendants. 


JUDGMENT. 

Walsh, J.—In pursuance of an order 
made by a Bench of this Court on the 14th 
of May, 1926, Abdul Hasan Jauhar and 
Mohammad Ismail appeared before us, a 
- Bench constituted by the Hon'ble the Chief 
Justice to show cause why either, or both 
of them, should not be committed to prison 
for contempt of Court, for that they wrote 
-and caused to be published a pamphlet 
containing. scandalots and defamatory 
matter concerning a Bench of this Court 
and the Administration of Justice in the 
High Court of these Provinces. 

Both of them appeared to show cause in 
person. Abdul Hasan is able to speak, and 
to understand, the English language. 
Mohammad Ismailis not, and in consequ- 
ence of this the Court directed, that the 
opening statement, and the passages in the 
pamphlet complained of, should be read to 
both the respondents in Urdu, although the 
proceedings were conducted in English, 
Such questions as the Court thought right 


to put to both the respondents were inter- ` 


preted to them in Urdu, in which language 
their answers were recorded. 

The matter arose out of a suit which was 
brought in the Court of the Subordinate 
Judge of Bareilly, in which the plaintiff 
set up a certain pedigree and relied upon 
certain documents, which were rejected by 
- the trial Court. The Subordinate Judge, 
Mr. Govind Sarup Mathur, decided the 
case by a judgment delivered on the 6th of 


March, 1922, by which he dismissed the, 


plaintiff's case holding that the evidence 
was false, An appeal was brought from 
this decision in the High Court (First 
Appeal No. 247 of 1922) which was decided 
by the Chief Justice and Mr. Justice Lindsay 
who delivered judgment on the 21st of 
‚December, 1925, holding that the evidence 
of the plaintiff in support of his pedigree 
` failed, affirming the judgment of the Sub- 
ordinate'Judge and dismissing the appeal. 
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On the 13th of May, 1926 an application for 
leave to appeal to the Privy Council made 
by the plaintiff was dismissed, and on the 
same date the attention of the Bench which 
dismissed that application was drawn to 


“the pamphlet complained of which bore date 


the 12th of February, 1926, and which pur- 
ported to be printed and published by or 
on behalf of the Muslim News ‘Paper by the 
Muslim Press at Moradabad. 

The respondent, Abdul Hasan, had been a 
witness for the plaintiff in the suit, and is 
related to him. It may be mentioned that 
the defendants were understood to be 
persons who might be described as being 
well off, while the plaintiff, or plaintiffs, were 
financially not well off. The pamphlet pur- 
ports to be an account of a dream in which 
certain scenes were presented to the eye 


‘of Jauhar showing the mysterious decision 


of a case, It was described as: “A myste- 

rious legal drama in dream and its revela- 

tion in the Court Supreme.” The members 

of the Judicial Tribunal were represented as 

being brought before the Almighty, assisted 

by ~ Legal Adviser, to explain their con- 
uct, 

It is not necessary to do more than to 
set out one or two of the most offensive 
passages contained in this somewhat lengthy 
and fanciful document. After the Sub- 
ordinate Judge had been summoned and 
allowed to retire after being severely handl- 
ed,and accused of corrupt or unjudicial 
conduct in deciding the case, the Chief 
Justice was summoned and a copy of his 
judgment was put up. He was told that he 
had saddled the complainant-appellants with 
double fees of the Court and costs, and had 
paid no attention to their case. He was 
told that if he had only seen the judgment 
of the lower Court with a critical eye, he 
would have found there good many mate- 
rials that were suspicious, doubtful and ob- 
jectionable, but that he wholly followed the 
example of the Original Court and showed 
himself to be the pupil of the Subordinate 
Judge. He was also told that he did not 
at all use common sense in writing the 
judgment in appeal. e 

The introduction to the pamphlet pro- 
fesses to show by startling revelations “the 
rate and market valuo of justice and equity 
in our Proyince.” Thereader is informed 
that only God can look after those who have 
no money and that “the poor plaintiff 
knocks at the door of justice in vain, be- 
cause 1t 1s extremely difficult for him to 
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get justice.” In the earlier portion of the 
main text of the pamphlet the reader is told 
that when the plaintifis appealed to the 
Allahabad High Court the Hon'ble the 
Chief Justice “singing the same tune with 
the lower Court and supporting its doubt- 
ful judgment, administeis justice in a way 
' the wonderful peculiarity of which itself 
demands justice from ‘Justice’ and ‘Equity. ™ 
"There can be no doubt the plain meaning 
and the scandalous nature of these allega- 
tions, suggesting favouritism to wealth, 
and the infliction of injustice upon 
poverty by. the particulat Bench which 
heard the appeal, and by the High Court 
in its general administration of justice. 
There is further a distinct suggestion that 
Mr. Iqbal Ahmad, a distinguished Advocate 
of this Court, had been bribed and did not 
present the plaintiffs’ appeal satisfactorily 
before the Appellate Court. Abdul Hasan 
himself, when asked to explain some of 
these passages, said that he did intend to 
convey the impression that the Subordinate 
Judge had dishonestly decided in favour of 
the richer party. There can be no question 
that if either the Subordinate Judge or Mr. 
Iqbal Ahmad—against the high reputation 
of both of whom nothing can be suggested 
—had chosen to take criminal proceedings 
for defamation against the two respondents, 
the latter would have been liable to punish- 
ment by imprisonment. ' 

Abdul Hasan admitted himself to be the 
“ author, and Mohammad Ismail admitted 
that he had printed the pamphlet. The 
latter told us that when his attention was 
drawn to the pamphlet afterwards, he- saw 
that it was an attack upon the reputation 
of the High Court, and that he mentioned 
this fact to the author who replied that he 
would consider the matter. Abdul Hasan, 
who admitted himself to be the author of 


the pamphlet and to having ordered 250 ` 


copies of it to be lithographed by Moham- 
mad Ismail, protested that he did not mean 
to suggest maladministration of justice by 


the High Court, but when asked to explain “ 


some passages ‘quoted above which referred 
to the High-Court, answered that he could 
not give any reasonable explanation, and 
desired legal assistance. According to the 
_ statements of the two respondents a litho- 
graph copy of the manuscript was brought 
by Abdul Hasan, who lives in Bareilly, to 
Mohammad Ismail, who carries on his print- 
ing business in Moradabad. Their previous 
acquaintance was very slight, if any. 250 
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pamphlets were lithographed and 220 which 
had not been folded or made ready for pub- 
lication, were handed batk to the High 
Court at the hearing. The remaining 30 
were accounted for in various ways. Abdul 
Hasan himself at once circulated some 12 
or 13, according to his own statement, to the’ 
friends of the litigants in Bareilly, but the 
next day hestopped any further circulation 
of them declaring that. he had found out 
that there had been a mishap, or what he 
called a mistake of the pen, which seems to 
mean, although he would not say so, that 
he realised that he had been guilty of de- 
famation. He was unable to tell us what 
had occurred to cause him to realise this 
which had nbt occurred when he ordered 
the document to be lithographed or when | 
he afterwards circulated the copies which 
he did. He relied upon his previous 
loyalty to Government and on certain cer- 
tificates which he possessed ‘of writings 
from his pen which had met with approval, 
and he suggested, rather than stated, that 
he had allowed either his sense of self- 
importance, or his sympathy with his rela- 
tions, to get the better of his judgment. 
We think that this statement of his frame 
of mind is probably not far wrong, although 
as an educated person he must have known 
perfectly well that he was writing a scanda- 
lous and defamatory attack upon the ad- 
ministration of justice by the High Court. 
The printer assured us that he often did 
not look at the manuscripts which he print- 
ed, and that he did not know, and had no 
particular reason for trying to find out what 
the pamphlet contained before he printed 
it, except that it was some account of a 
dream of legal drama. 

There is no question, indeed the Privy 
Council have recognised in a passage to be 
found in the ease reported as In the matter 
of Sashi Bhushan Sarbadhicary (1) that this 
High Court has jurisdiction to deal with a 
libellous attack upon the Court of this 
nature in a summary manner, by fine or 
imprisonment or both. Abdul Hasan took 
the ‘objection that the original complainant 
who brought the matter to the attention of 
the High Court, namely, the defendant in 
thelitigation who was alse attacked indirect- 
ly by this pamphlet, had no right to com- 
plain or to appear. There is nothing in 
this objection, As a matter of fact, by the. 

(1) 29 A. 95 at p. 108;.17M.L. J. 74; 4A. L. J. 34; 


9 Bom. L. R. 9; 110. W. N. 273; 50. L. J. 180; 2? M, 
L. T. 1; 5 Or. U. J. 152; 34 L A. 41 (P. ©). 
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direction ofthe High Court, the Govern- 
ment Advocate of the High Court appeared 
on behalf of the Local Government to 
support the complaint but there is no rule 
of law restricting the mantier in which com- 
e plaints of such defamatory attacks may be 
brought to the notice of the Court. 

The jurisdiction of this High Court to 
punish in a summary manner false and 
scandalous attacks upon the administration 
of justice and upon the occupants of the 
Bench is exercised on public grounds and 
is essential for maintaining the confidenée of 
` the public in the independence of the judi- 

ciary, No Court will allow itself to exercise 
this jurisdiction merely for the purpose 
of preventing, or restricting, legitimate 
_ criticisms upon its decisions on questions of 
principles or upon its methods of conduct- 
ing public business. There is a wide differ- 
ence between on the one hand such cri- 
ticisms, even criticisms which although bona 
fide might by their extravagance, or their 
ambiguity encroach upon the border line of 
what is recognised as legitimate and -on the 
other hand, gross and unfounded libels 
upon the Court. In these matters it is 
- usually the case that a mere printer is 
regarded as incurring a smaller measure 
of responsibility, where he is not shown to 
have understood and joined in a deliberate 
attack. Butin a country in which the mass 
of the population is illiterate, it is clear that 
a printer who does not take care to acquaint 
himself with the nature of the matter 
which he prints for the purpose of circula- 
tion is a source of grave public danger, 
because to the uneducated and illiterate, 
matter which appears in print necessarily 
carries greater weight. They do not as a 
rule possess the balance of judgment, which 
education confers to be able to distinguish 
between what may be merely idle and 
foolish and what is deliberately intended to 
represent the truth, and as the matter so 
printed and circulated is necessarily pub- 
lished to them by word of mouth, it is ex- 
tremely difficult if not impossible, for the 
contradictions which follow to reach into 
all the corners of .the bazar where the 
original publication has obtained a hearing, 

We recognise that there is a difference 
between the degree of culpability in the 
cases of these two respondents and we 
recognise that in the case of Abdul Hasan, 
‘he himself reached after much of the mis- 
chief had been done, a stage when he 

realised that he was doing wrong and that 
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in India have such power, 
into account this part of the libel com- 


ill 


it was time to stop. Butitis necessary in 
the public interest and in order to prevent 
scandalous and unwarrantable attacks upon 
the Administration of Justice in the High 
Court, to make an example of both the re- 
spondents. A mere fine cannot meet the 
necessities of the case, and might, in the 
ease of these two respondents, mean no 
personal punishment at all. Itis necessary, 
therefore, to make an example of both of 
them by inflicting upon them a term of 
imprisonment in addition to ordering them 
to make contribution to the costs incurred 
by the appearance of the Local Govern- 
ment, 

It has been pointed out that this libel 
includes a contempt upon the Court of the 
Subordinate Judge. On the question of 
the jurisdiction of the High Court to punish 
contempts committed against Courts sub- 


ordinate to itself, I have studied all the 


cases, particularly the judgment in the 
case reported as Governor of Bengal v. Moti 
Lal Ghosh (2) where the question was de- 
cided in the negative. This High Court is 
a Court of Record and has general power 
of superintendence and control over the 
Courts subordinate to it, and I agree with 
the view taken in the Bombay case 
reported as In re Mohandas Karamchand 
Gandhi (3) and in a case decided by three 
Judges in Madras reported as In re 
Venkata -Row (4) that the High Courts 
We have taken 


plained of in awarding the punishment 


which we have decided to. inflict. 


Sulaiman, J.—There cannot be the 
slightest doubt that the pamphlet in ques- 
tion contains a most scurrilous attack on 
the whole Administration of Justice in these 
Provinces and in particular on the Subor- 
dinate Judge, which is calculated to bring 
the authority and administration of the 
law into disrespect and disrepute. The 
decision of a case is described on the title 
page as mysterious and the introduction 
to the pamphlet professes ta contain start}- 
ing revelations, and insinuates that justice 
and equity in these Provinces "have a rate 
and market value, and that judicial officers 
who are described as weighmen holding 


2) 20 Ind. Cas. 81; 41 C. 178; 14 Cr°L. J. 321. 17 
WN 1258 180 L J. 459. a1 17 C, 
(3) 58 Ind. Cas. 915; 22 Bom. L. R. 368; 21 Cr I, dJ. 


35. - 
(4) 12 Ind. Oas. 293; 21 M. L. J. 832; 10M L. T, 209. 
12 Gr. L. J. 525. na 
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the balance of justice in their hands, can 
at will, by a twist of the finger, give short 
' weight and make any side of the scale 
light or heavy as they like. It is stated 
that themarket of justice is only for monied 
people and only God can look after those 
who have nomoney. Itis suggested that 
ifa plaintiff who seeks justice, happens to 


. be poor and the aggressive defendant rich, . 


=> 


the poor plaintiff has to knock at the door 
„of neon vain. It isalso suggested that 
a poor man’s Pleader would not even fully 
discharge his duty, but being influenced 
by the wealth of the opposite party would 
even forsake his client. The body of the 
document contains defamatory statements 
against the Subordinate Judge, who tried 
the case, and insinuates that silver and 
gold displayed their splendour ‘and that 
the tampering of a “rugqa— might even 
have been done in consultation with him 
or ata time when the document was kept 
under lock and key by the Court. The 
Subordinate Judge, it is suggested, had 
such deep love for the rich defendants that 
he was disposed to take steps in order to 
please them and did not care even about 
the facts. It states that a plan for the dis- 
missal of the plaintiff's claim had already 
been devised and that as money had power 
to invert mind, even strong proofs and 
living objects failed to be worthy of atten- 
tion. It winds a by bola a LA 
; dings in his Court disclose a m; 

ion. It is boldly stated that the 
High Court “paid 


ifs case and did not see the judgment of 


the lower Cours with a critical eye but, 


the example of the original 
Court and acted as its pupil and that com- 
mon sense was not used in writing the 
judgment.” It is further suggested that 
the High Court became silent on the point 
because the writer of a particular letter 
was Khan Bahadur. It also suggests that 
the plaintiff's Vakil in the High Court 
could not have been a simpleton but might 
have “received a wound from the golden 
knife of the well-to-do opposite party, . 
I leave aside the attack on the plaintiff's 
Advocate im this Court, for that, in my 
opinion, does not, properly speaking, amount 
to a contempt of Court. No authority has 
been cited in support of the contention 
that it does,” and Iéhink it undesirable to 
extend the scope of the definition of a con- 
tempt of Court without authority. The 
insult offered to an Advocate not during the 


wholly followed 
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trial of a case, but after its termination, can- 
not be a condemnation of.the system of 
Administration sf Justice but would amount 
to a calumny upon an intlividual. The 
position of Advocates cannot -be that of 
officers of the Court like Registrars who 
are appointed by the Court itself. Defa- 
matory statements made against Advocates 
after the termination of a case stand on 
quite a different footing from insults offer- 
ed tosuch Advocates while, actually con- 
ducting cases. I am, therefore, not pre- 
pared to hold that the libel on the plaintiff's 
Advocate in this case amounted to a conr- 


tempt of the High Court. 4 A 


Ag tothe attack on the High Court, it is 
undoubtedly a contempt, though of a con- 
temptible kind, and in spite of the author's 
assertion before us that he did not mean 
to cast any aspersions on the High Court 
Bench there cannot be the slightest doubt 
that an insult tothe dignity of this Court, 
couched in satirical language, was deliber- 
ately intended, and the High Court along 
with the whole Administration of Justice 
under its supervision is held out to redi- 
cule, for which the author does not now 
attempt to show that there could be the 
slightest’ justification and which, of course, 
he is unable to support. That such a con- 
tempt of Court can be dealt with summari- 
ly isa matter about which there can be 
no dispute. The pronouncement of their 
Lordships of the Privy Council in the ease 
of Surendra Nath Banerji v. Chief Justice 
and Judges of the High Court (5) that a 
High Court has such power is conclusive, 
Contempt committed out of Court is just 
as much punishable as one. committed in 
the presence of a Court. [In the matter of 
Sashi Bhusan Sarbadhicory (1).] ; 


That there was a gross attack on the in- 
tegriby of the Subordinate Judge is patent 
even on acursory perusal of the pamphlet 
and that’ such an attack was intentional is 
admitted by the writer Abdul Hasan 
Jauhar. l 

Any conduct that tends to bring the 
authority of a Court into disrespect or 
which amounts to an insult offered to the 
Judge or the dignity of the Court, even 
though it may be after the termination of 


+ 


a pending case, is undoubtedly a contempt - 


of Court. Contempt is not confined only 
to cases which directly interfere with the 


(5) 10 C. 108; 10 I. A.171;4 Sar. P. O. J. 474; 5 Ind, 
Dec, (x, s.) 76 (P. ©.). ; 
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Administration of Justice ina pending case. 
In the case of In re-St. James Evening 
Post (6) Lord Hardwicke, L. ©., distinctly 
remarked that “one kind of contempt is 
scandalising the Court itself.” In R. v. 
Gray (7) Lord Russel of Killowen, C. J., in 
delivering the judgment of the Court, held 
that a scurrilous abuse of a Judge in his 
character ofa Judge, that is, in reference 
to the conduct of the Judge ina judicial 
proceeding, ever though the same has ter- 
minated, was a contempt to Court punish- 
able in law. Such power exists not onthe 
ground of any exaggerated notion of the 
dignity of individual Judge. The power 
has been vested in the Judges not for their 
parsonal protection only but for that of 
‘the public whose ‘interest itis that Courts 
of Justice should bə above reproach and 
suspicion. If thepower to punish contempt 
of Court were based merely on the advis- 
ability of preventing actual interference 
with the Administration of Justice, it 
might have been confined to pending 
cases only; but if, as is the case, the 
object be to ensure that the Courts ad- 
minister justice duly and impartially they 
cannot be made helpless to prevent insults 
to their dignity. As observed by Wills, J., 
in Rex v. Davies (8): “The principle which 
is the root of and underlies (contempts of 
Court) will, be found to be not the purpose 
of protecting either the Court asa whole 
or the individual Judges of the Court 
from a repetition of them, but of protect- 
ing the public, and especially those who, 
either voluntarily or by compulsion, are 
subject to its jurisdiction, from the mis- 
chief they will incur if the authority of 
the tribunal be undermined or impaired... 
ee The offended dignity of a particular 
Court, or of fhe persons who compose it, is 
not the subject of punishment.......... .The 
real offence is the wrong done to the public 
by weakening the authority and influence 
of the tribunal which exists for their good 
alone.” When this is the real object, it 
becomes immaterial whether the action, 
with reference to which -the contempt 
was committed has or has not terminated. 
. The real question which requires con- 
siderarion is whether the High Court has 
jurisdiction to commit for contempt of an 


(6) 748) 2 Atk. 469 at p. 471; 26 E. R. 683. | 
(7) (1900) 2 Q. B. 36; 69 L. J. Q. B. 502: 82 L. T. 534; 
8 W. R. 474; 64 J. P.484: 16 T. L. R. 305, 
(8) (1906) 1 K. B. 32; 751. J. K. B. 104; 93g. T, 
773; 54 W, R. 107; 23 T, L. R.97, 
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inferior Court. Inferior Courts in these 
Provinces, not being King’s Courts, have no 
jurisdiction to commit for contenipts no! 
perpetrated in facie curie. They cannot 
punish contempts committed out of vuit. 
[Kochappa v. Sache Devi (9).! Tf, therefore, 
the High Court also were to have no power 
to punish such contempts, they would go 
altogether unpunished unless in particular 
eases they come within the provisions of 
the statutory penal law. The High Court 
has a general superintendence over its Civil 
Courts and watches over their proceedings 
not only to prevent their exceeding their 
jurisdiction or otherwise acting contrary 
to law, but also to prevent persons froin 
interfering with the course of justice in 
such Courts. It would seem at first sight 
that a High Court of Justice, being the 
highest Court in the land and yet without 
power to vindicate the dignity of its sub- 
ordinate Courts and to protect officers of 
such Courts would be an anomaly which 
could hardly ba permitted to exist in a 
civilised country. Without such protec- 
tion, subordinate Courts would soon lose 
their hold upon public respect and the 
maintenance of law and order would be 
rendered extremely difficult. The question, 
however, has become one ofsome difficulty 
bacause of a conflict of opinion that has 
prevailed in India. 


I prefer to leave the questiou of a cor- 
tempt of inferior Criminal Courts still open, 
for-that question does not arise in this case. 
Owing to their respective constitutions 
there is undoubtedly some difference þe- 
tween the Oriminal Courts ¢nd the Civil 
Courts. The Criminal Courts are not di- 
rectly under the High Court to -the same 
extent as the Civil Courts are, and the Ijeh 
Court does not possess the same power of 
control over the officers of the Criminal 
Courts, On the other hand, the Civil Courts 
are directly and exclusively under the super- 
intendence and control ofthe Ligh Court, 
Furthermore, the superior Criminal Court 
which existed in these provinces prior to 
the establishment ofthis High Court wag 
the Sadar Nizamat Adalat which was not a 
Oourt of Record; nor was it even a King's 
Court but the Company's Court; whereas 
the Sadar Diwani Adalat was a Court of 
Record and was authorised by Satute (21 
Geo, ILI, Ch. 70,8. 21). It is onthis ground 
that I can easily distinguish the case of 


(9) 26 BL. 494. 
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. Governor of Bengal v. Moti Lal Ghosh 


(2). In that case the only question which 
properly arose for decision was as to whe- 
ther the High Court at Calcutta could 
punish a contempt of an inferior Criminal 
Court. Jenkins, ©. J., at page 206* thought 
that as the jurisdiction of the Sadar Diwani 


| Adalat was civil; the powers inherited from 


that Court were of no assistance to him in 
the case under donsideration. The obser- 
vations of the other learned Judges affect- 
ing contempts of inferior Civil Courts were 
mere obiter dicta as the point did not pro- 
perly arise for consideration. Similarly 
the remarks of Shah, J., in his dissentient 
judgment in the case of Emperor v, Bal- 
krishna Govind Kulkarni (10) must be deem- 
ed to relate to contempts of inferior Crimi- 
nal Courts. On the other hand, the judg- 
ment of Sir Norman Macleod, C. J., in this 
last mentioned case, upheld the view that 
the High Court had powers of punishing 
contempt of even inferior Criminal Courts, 

Confining myselftothe question of punish- 
ing contempt of an inferior Civil Court, I 
find that there are two.cases which hold 
that such. jurisdiction exists. In Iri re 
Venkat Row (4) it was held that such power 
exists. This was not followed by the 
learned Judges of the Calcutta High Court 
onthe ground that it was merely based 
on the authority of Surendranath Banerji 
v. Chief Justice and the Judges of the 
High Court (5) which did not support 
that comprehensive proposition. In {n re 
Mohandas Karamchand Gandhi (8) Martin, 
J., held that it made no difference that 
the alleged aVuse was of a District Judge 
and not a High Court, and that power 
exists in India asin England, to protect 
the Courts of inferior jurisdiction. Curi- 
ously enough the case of Governor of Bengal 
v. Mott Lal Ghosh (2) does not seem to 
have been referred to at all. 

It, therefore, becomes necessary to ex- 
amine the grounds on which such power 
can be based. The Calcutta High Court 
has expressed the view that power to 
punish for contempt of inferior Courts 
can either be expressly conferred by Statute 
or be inherited from the Courts which were 
previously in existence and which have 
been abolished. It has come tothe con- 
clusion that no such power has been ex- 
pressly conferred on the Indian High Courts 
(10) 65 Ind. Cas. 753; 46 B. 592; 24 Bom. L. R, 16; 23 
Or. L. J. 177; A. I. R. 1922 Bom. 52. = 
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and further that such power was not pos- 
sessed by the Courts which have been ~ 
abolished. It has, therefore, concluded that 
no such power, can exist. I concede at 
once that there is no statutory provision 
under which the power to punish for con, 
tempt of inferior Civil Courts has been ex- 
pressly conferred on’ the High Court. The 
new Contempt of Courts Act, although 
passed did not come into force till the Ist 
of May, 1926, long after the publication of 
the pamphlet. It must also he conceded 
that such power is not expressly mentioned 
in the Indian High Courts Actor the Let- 
ters Patent under which this High Court 
was constituted, or the new Government 
of. India Act. When neither the. Sadar 
Diwani Adalat nor the Sadar Nizamat 
Adalat nor the inferior Courts in these 
Provinces were subordinate to or under the 
control of the Supreme Oourt at Calcutta, 
I would have great difficulty in holding that 
the Supreme Court had jurisdiction to 
punish a contempt ofan inferior Court of 
these Provinces for even under the Common 
Law such jurisdiction is based on the duty 
to protect Subordinate Courts. To have 
some sort of jurisdiction in an area is one 
thing and to have control over the Courts 
existing in that area is quite another. This 
High Court till the establishment of the 
Chief Court in Oudh had criminal juris- 
diction over: British subjects in Oudh but’ 
had. no control over the Oudh Courts. 
Could it have been held that this High 
Court had power to punish for contempt 
of an inferior Oudh Court? I would also 
have some’ difficulty in holding that our 
Letters Patent together with the Indian 
High Courts Act has the-effect of confer- 
ring on this High Court all the Common 
Law powers vested in the Calcutta High 
Court including those inherited from the 
Supreme Court. The preamble merely re- - 
cites what Her Majesty could by Letters 
Patent lawfully do. under the Indian High 
Courts Act of 1861. Section 16 ofthe Act 
confers all the powers authorised by the Act, 
and subject to the Letters Patent, makes 
all the provisions of the Act, as far as 
circumstances may permit, applicable. And 
s. 9 confers ona High Court powers vested ' 
in any of the’ Courts “in the same Pre- 
sidency,” which have been abolished. But 
the Supreme Court at Calcutta was not 
abolished by the establishment of the Allah- 
abad High Court, but had been abolished 
five yearg earlier, 


# 
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One may not, however, be prepared to ad- 
mit off-hand that the Sadar. Diwani Adalat, 
which was a Cougt of Record, and a King’s 
Court authorised by Statute, did not possess 
any such inherent power. Although it may 


_ be true that every Court of Record need not 


possess such power, for example, the Court 
of Quarter Sessions, Mayor’s Court and 
County Court in England do not possess 
such powers, it cannot be equally true 


that a Court of Rècord, which is the highest . 
Court in the land, does not also possess 


such power. But I am prepared to assume 
for the purposes of this case that the 
Sadar Diwani Adalat did not possess such 
inherent jurisdiction. I do not, however, 
think that the inheritance of such powers 
is the only true basis. This High Court 
from its very constitution has certain in- 
hereat powers which it can exercise over 
the districts within its jurisdiction. If 
the Kumaun Division were brought under 
its regular jurisdiction hereafter, can it be 
urged with any degree of force that inas- 
much as the Court of the Comrhissioner at 


. \Kumaun, which may have to be abolished, 


does’ not: possess those , inherent powers, 
therefore, the High Court also would not 
possess those inherant powers in the other 


- districts? It is not the territorial limits 


of the jurisdiction of a Supreme Court, but 
rather the very nature ofits constitution! 
that is of importance. The question which 


- one has to consider is whether power to 
‘protect its inferior Courts. is not co-eval 


with its very foundation and institution, 
and a necessary incident to every High Oourt 


-of Justice. The circumstances that it is the 


Supreme Court in these Provinces would 
suggest that it must be armed with! the 
power and have imposed on it the duty of 
preventing brevi manu attempts to interfere 


‘with the Administration -of Justice in the 


subordinate Courts, for such interference 
affects the whole administration, 

Even without any direct authority I 
would have been inclined to say that such 


` inherent power must necessarily exist, the 


grounds for this view being (1) that it is 
not the indignity to individual officers 
which requires to be prevented, but public 


confidence in the Courts has to be maintain- 


ed; (2) that inferior Courts themselves pos- 
sess no such powers and would be entirely 
helpless if even the Superior Court cannot 


. protect them; and (3) that the ordinary 


remedy under the penal laws of the land 
are meant for offences against officers in 
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their individual capacity, and would, if 
resorted to, be cumbrous and cause con- 
siderable delay. If Courta have to be pro- 
tected effectively they must þe protected 
in a way in which swift justice can be dealt 
out, and that can be only in a summary, 
proceedings of the nature of contempt of 
Courts. TOA i 

There is, however, abundant authority 
for the view that inherent jurisdiction in & 
Supreme Oourt like the High Court must 
exist.. In Rex v. Parke (11) Wills, J., in de- 
livering the judgment ofthe Court,remarked 
at page 442*: “This Court (the High Court) 
exercises a vigilant watch over the proceed- 
ings of inferior Courts and successfully 
prevents them from usurping powers which 
they do not possess, or otherwise acting 
contrary to law. It would seem almost a 
natural corollary that it should possess cor- 
relative powers of guarding them against un- 
lawful attacks and interferences with their 
independence on the part of others. It is said 
with respect to them...there is a remedy by 
criminal indictment. The latter remedy is’ 
unsatisfactory on account of the neces- 
sary delay.” That eminent Judge, quoting 
the opinion of Wright, J.,. with approval, 
said: “We should hesitate long before 
casting any more doubt than may already 
exist upon the capacity of this Court to 
deal by proceedings for contempt with 
cases in which attempts are made to pollute 
the stream of justice, and to interfere 
with its proper and unfettered administra- 
tion by Courts which possess no adequate 
means of protecting themselves in this res- 
pect,” l f e 
_ In Rex v. Davies (8) Wills, J., again re- 
marked: ‘Courts or the Administration of 
Justice exist forthe benefit of the people, that 
for the benefit of the people their independ- 
ence must be protected from unauthorised in- 
terference and that the law provides effective 
means by which this end can be secured. 
If itis to be secured at all in the case of 
the inferior Courts it can only be secured by 
the action of this Court, for they have not 
the power to protect themselves;-and if it be 
true that the King’s Bench is in any sense 
the custos morum of the kingdom, it must 
be its function to apply with the necessary 
adaptations to the altered circumstances 
of the present day, the game great princi- 
ples which it has always upheld.” And 


(11) (1903) 2 K. B.432; 72 L, J. K. B. 839: 89 L. T, 
439; 52 W. R. 215; 67 J.P. 491; 19 T, L R. 697. 
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again at page 43* remarked: “When the 
attainment of that end required that the 
misdeeds of others should be corrected as 
well as the misfeasances of the inferior 
Courts themselves, it seems to us that it 
is no departure from principles, but only its 
legitimate application to a new state of 
things, if others whose conduct tends to 
prevent the due performance of their duties 
by those Courts, have to be corrected as 
well as. the Courts themselves. In fact 
the danger to the inferior Courts which. 
have no such powers is perhaps greater 
than it is to the Superior Courts of hav- 
ing their efficiency impaired by scurrilous 
publications.” 

I find that these two leading cases were 
followed in Rex v. Clarke (12) where the 
High Court punished a contempt of the 
Coroner's Court. 

I have been able to find another case where 
they have been still more recently follow- 
ed, viz., Rex v. Editor of the Daily Mail(13), 
In this last mentioned case Lord Coleridge, 
J., at page 745T remarked: “No other Court 
than the High Court has inherent power to 
protect itself against contempt by proceed- 
ings for attachment or otherwise except 
where that power is given it by Statute. A 
: Court-martial has noinherent power apart 
from Statute to protect itself by such pro- 
ceedings, but, if this Court can interfere 
with the proceedings of & Court-martial to 
check irregularities by that Court, it seems 
to me that it must also be clothed with 
-the inherent jurisdiction to protect a Court- 
martial from contempt calculated or tending 
to obstruct the Administration of Justice in 
that Court, unless the Army Aet............... 
Te re era oust the jurisdiction of this 
Oon t idenana ..... am of opinion on ‘the 
authority of Rex v. Davies (8) that if the 
Army Act did not exist this Court would 
‘have inherent jurisdiction in the matter of 
contempt in the case of a Court-martial,” 
Avory, J. at page 752f remarked: “The re- 
sult of that judgment [Rex v. Davies (8) 
is to show that wherever and whenever 


this Court has power to correct an inferior ` 


Court, it also has power to~protect that 
Court by punishing those who interfere 
with the due Administration of Justice in 
that Court.” And at page 7537 the learned 
Judge remarked that in the Army Act he 
12) (1910) 103 L. T. 686; 27 T. L, R. 32. 
13) (1921) 2 K. B. 732; 90 L.J. K, B. 871; 125 L., 
"63; 37 T. L. R. 310. | 
“Page of (1906) 1 K. BE) Ea nk ai 
+Pageé of (1921) 2 K, B.— [Ed] 
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could find “no provision either express or 
implied which takes away the right of a 
party to proceedings before a Court-martial 
who is aggrieved by a contempt of that 
Court to move this Court to exercise the 
inherent jurisdiction which it possesses over, 
allinferior Courts.” Similarly Salter, J., at 
page 754* remarked:—‘“It is of the last im- 
portance to assert and maintain the inher- 
ent jurisdiction of this Court to protect 
Administration of Justice in all 
the inferior Courts, unless Parliament 
shows a plain intention to restrict that 
jurisdiction.” 

These leading cases unmistakably show 
that the power of the High Court in Eng- 
land to deal with the contempt of inferior 
Courts is based not so much on its his- 
torical foundation as on the High Court's 
inherent jurisdiction. I do not think that 
I can properly allow my mind to be in- 
fluenced by the American authorities on 
such question, as was done by a learned 
Judge in the Calcutta case. 

This High Court is in an equal degree 
the guardian and protector of public jus- 
tice throughout these Provinces and has 
superintendeuce over the inferior Civil 
Courts and, must, therefore, have a duty 
cast upon it to protect such Courts, other- 
wise’ their independence and usefulness 
would be consideraply impaired. I have, 
therefore, no hesitation in holding that such 
a power exists. I mightadd that the new 
‘Contempt of Courts Act has been enacted 
in order to remove doubts which had arisen 
as to the powers of a High Court. That en- 
actment does not imply that the Legislature 
has recognised that no such power did in 
fact exist. 

Boys, d.—The facts of this case are 
sufficiently set out in the judgment of Mr. 
Justice Walsh. There cannot be the shadow 
of a doubt but the pamphlet complain- 
ed of contained many expressions which 
amount -to contempt, both of this Court 
directly and of a subordinate Court, that of 
the learned Subordinate Judge. , 

A few words I will add as to the attitude 
adopted by the opposite party. Heappeared 
before us in person and unrepresented by 
Counsel. He tendered a petition in which he 
purported to describe how he came to write 
the pamphlet, how he came to realise the 
foolishness of his act, and what an excel- 
lent character he had previously borne, 
and states “that the petitioner nevér 

= 
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tentertained any contemptible idea against 
the. judgment of the lower, Court.’ He 


-, concluded this document by saying that 


“the petitioner, without showing any cause 
commits himself entirely to your Lord- 
ships’ mercy and begs for pardon.” lt is 
to .be noticed thatthe document does not 
contain any sort of apology or any expres- 
sion of sincere regret for his act. It is 
merely a recognition of the “foolishness” of 
his act (suggesting merely possibly that 


` he recognised the consequence that were 


likely to ensue), and asks for pardon. 


“When called upon at the commencement 
ofthe proceedings he demanded that orders 
be passed upon this’ petition before he 


Baid anything further, stating that if the 


t 


7 ~ 


order was unfavourable he would then 
engage and instruct Counsel in his defence. 


In effect he demanded thata favourable 


order should be passed in thealternative 
the case should be postponed. He had had 
ample time to instruct Counsel and’such a 
demand could not possibly be entertained. 
The later attitude taken up is also to be 
noted. .He declared that he did not adhere 
to his accusations against the High Court 
but maintained the truth of his charges 
against the Subordinate Judge. The gues- 
tion inevitably suggests itself whether 
this attitude was adopted under a belief 
that this Court could deal with a contempt 


directed against itself but could not deal 


witha contempt directed against subordinate 
Court; and whether that belief was not the 
result of the legal advice already taken and 
given on the basis of the decision in 
Governor of Bengal v. Moti Lal Ghosh (2) 


The only other question upon which I 


propose to say anything is the jurisdic- 


tion of this Court. Lhavé given my most 
careful consideration to the cases decided 
by the Courts in India. I will give as 
briefly as possible my reasons for the con- 
clusion at which I have arrived, that this 
Court has statutory jurisdiction to punish 
not only a contempt directed particularly 


-against this Court but also a contempt 


directed against ‘a. Court subordinate to 
it, and that in the latter case it is im- 


material whether the contempt can or can- 


not be said to affect the High Court also by 
reason of. the possibility of the proceeding 
to which the’ contempt ‘relates coming by 
process of law before the High Court. 


That this Court has jurisdiction by sum-. 


mary process to punish a contempt direct- 
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ed against this Court is beyond any need 
for discussion: see In the matter of Sashi 
Bhushan Sarbadhieary (1). I will, there- 
fore, only consider our power to deal with 
the contempt in.so far as it related to 
the inferior Court. 

_ I will trace from its inception as briefly 
asthe subject permits, the history of the 
jurisdiction in the present matter which I 
believe to exist in this Court. 

The Court of King’s Banch (I quote from 
Blackstone 1794) was “the Supreme Court 
of Common Law”, a survivalof the Aula 
Regis, asuccessor to “all that was good 
and salutary of tha - jurisdiction of the 
Courtof Star Chamber.” 

Included in its extensive powers there 
was, in particular relation to the offence of 
contempt of Court, a power to punish “any- 
thing inshort that demonstratesa gross want 
of that regard and respect, which when 
once Courts of Justice are deprived of their 
authority (so necessary for the good order 
of the kingdom) is entirely lost among 
the people.” 


Such a contempt “may arise” (not only 
in the face of the Court but also) “in the 
absence of the party by speaking or writ- 
ing contemptuously of the Court or Judges 
acting in their judicial capacity.” 

These wide powers to protect the Ad- 
ministration of Justice had their origin in 
the fact that “a power, therefore, in the 
Supreme Courts of Justice to suppress such 
contempts, by an immediate attachment of 
the offender, results from the first princi- 
ples of judicial establishments, and must 
be an inseparable-attendant upon every 
superior tribunal * * * itis a part of the 
law of the land.” 


Tnote thatin these passages descriptive 
of the power of the King’s Bench as it stood 
in 1794,2.e., at the very period with which 
we shail be concerned when considering 
the powerof the Supreme Court at Fort 
William, therefore, isnot a hint that the 
power was limited to the punishment of 
only such contempt as might , be directed 
against the Superior Court. 

“This brief notice of the origintand scope 
of the powers of the King’s Bench is sufficient 
and necessary because it is the powers of 
this Court by namethat we shall later find 
to have been conferred “on the Supreme 


Court at Fort William. 


The scope of the powers of the King’s 
Bench Division, the successor of the Court 
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of King’s Bench, is illustrated in Rex v. 
Davies (8). l 
‘ À rule for a writ of attachment for con- 
tempt of Court was issued against a news 


paper for publishinga number of statements © 


calculated to give an exceedingly unfavour- 
able impression ofa prisoner who was at 
the time being brought before Justices on 
a charge of abandoning a child upon which 
charge she might be committed'to Quarter 
Sessions (a Subordinate Court); but on a 
charge of murder being added, the prisoner 
was actually committed to the Assizes (a 
branch col the High Court). | 

‘ It was contended for the opposite party 
that the High Court had ‘no jurisdiction 
as the publication. was not necessarily a 
contempt ofthe High Court and its jurisdic- 
tion did not extend to contempts of inferior 
tribunals (see page33*). The point was, there- 
fore, definitely and clearly raised. It was held 


that the fact that at the time of the publica-_ 


tion it was uncertain whether the case 
would, reach the Assizes or not made no 
difference; that such articlesare “a contempt 
of any Court which very well may try the 
case” (e. g., the Assizes Court) “but ‘in’ fact 
does not do so, as well as of the Court which 
actually tries it *,* * It matters not 
whether the uncertainty at the time the. 
„article was published extended only to the 
forum to which the case should besent or 
tothe question whether a committal would 
take place at all or to both” (page 39). 

This brought the case within the rule that 
the Superior Court could punish fora con- 

.tempt ofan inferior Court if there was 
` merely a possibility that the case might 
come later before the Superior Court. 

Mr. Justice Wills, however, then pro- 
ceeded (page 37*) to make it quite clear that 
-even if the case had definitely remain- 
ed in a subordinate Court the King’s Bench 
Division would’ have power to deal with 
the contempt, and he further declared the 
principles upon which ithad such power. 
It is this portion of the judgment with 
which we are more immediately concerned. 
Mr. Justice. Wills held that even assuming 
that a committal had taken place to Quarter 
Sessions, thatis to the subordinate Court, the 
present King’s Bench Division inherits 
among other powers all the powers of thé 
King’s Bench (page 37*) that the King’s 
Bench had the*widest powers of superin- 
tendence and control of all inferior Courts 
(page 38*); and was “in aspecial manner the 
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guardian and. protector of public justice” 
(page 38*); -that the object of punishing 
contempts.is’ to protect the public from the 
deference and respect paid toa tribunal from 
an opinion of its justice and integrity being 
undermined; to prevent undue interference 
withthe Administration of Justice and titat 
this principle is equally applicable to Court 
of inferior jurisdiction (page 414), The 
King’s Bench Division can, therefore, not 
only administer correction to inferior 
Courts but can afford them protection’ 
(pages 43 and 47). a 

A careful perusal of this later portion of 


~ the judgment discloses no hint that Mr. 


Justice Wills considered that the power of 
the King’s Bench Division was limited to 
punishing a contempt of the High Court. 
through an inferior Court, that .is, that he 
was regarding the offence against the in- 
ferior Court asin effect an offencé against 
the Superior Court. The Superior Court 
was held to have power to punish directly 
and as such an offence committed outside 


.the Court in relation to proceedings affect-- 


ing an inferior Court, and not onrthe ground 
that there had been an offence against any 
particular Court but as an act which was 
prejudicial to the rights of the public to an 
unhampered Administration of Justice: 

In Governor of Bengal v. Moti Lal Ghosh (2) 
to-which J shall refer again His Lordship the 
Chief Justice doubted whether the role of 
the King’s Bench as ‘“‘custos morum” could 
be attributed to the Supreme Court at Fort 
William or to the High Oourt.’ Lam unable 
to appreciate this doubt. If the jurisdic- 
tion exercised by the King’s Bench was a 
Common Law jurisdiction, and that Com- 
mon Law jurisdiction was conferred on 
the Supreme Court at Fort , William, it 
appears to me immaterial whether that 
Common Law jurisdiction was gradually 
acquired by the King’s Bench in its, 
capacity as custos morum or whether it was 
called custos morum because it had acquired 
those Common Law powers. . 

For the purpose of this case before us 
my conclusion from Rex v. Davies (8) is that 
it was definitely held in that case that the 
King’s Bench and its successor the King’s 
Bench Division have and always have had 
Common Law jurisdiction to punish an 
offence against the Administration ofJ ustice 
whether the contempt be in relation te pro- 
ceedings in the Supreme Court or in rela- 
tion to proceedings pending in an inferior 
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Court and in the latter case regardless of 
whether those proceedings may or may not 
eventually in’ some way com before -the 
Supreme Court. * 

‘The next step was the making applicable 
of this Eaglish Common Law to the Courts 
ih the Prasidency Town of Fort William. 
The Common Law so made applicable, at 
least, as early as the Charter 1726,” It was. 
more specifically made applicable to the 


Supreme Court. at Fort William by its. 


Charter when that Court was constituted 
on March the 26th, 1774—compare cls. 1, 4 
and 21 of that Oharter. It is unnecessary 
to elaborate in greater detail the proposition 


that the Supreme Court was given jurisdic- 


tion to enforce the Common Law for that 
proposition is nowhere seriously challenged. 
Ssrious difference of opinion has only arisen 
in régard to , 

(a) what was the extent of the Common 
Law jurisdiction of the King’s Bench; 


- (b) what is the effect of the inheritance “ 
“by the High Court of the 


Common Law 
jurisdiction conferred’ upon the Supreme 
Court? 

“With the 
dealt. 

It remains to consider the second question. 

The Supreme Court having power to 
administer Common Law had, as indicated 
by Rex v. Devies (8), power to deal with not 
only a contempt directly affecting itself but 
a contempt affecting proceedings in any of, 
the Courts subject to its control, the Courts 
within the limits of the Presidency Town of. 
Fort William. Clause 21 of the Charter de- 
clared that “all and every the said Courts 
and Magistrates shall be subject to the order, 
and control of the said Supreme Court of 
Judicature at Fort William in Bengal, in 
such sort, manner and, form as the inferior 
Courts.and Magistrates of, and in, that part 
of Great Britian called England, are by law, 


first, question I have already 


. subject to the orderand control of our Court 


of King’s Bench.” R l 


How the powers-of the' Supreme Court ` 


came to be-conferred on the High Court and 
to what extent requires. to be considered 


‘carefully for the matter is one in regard 


to which a deeply-versed student Mr. Morley, 


_said in 1858 “It would be a difficult task ‘to 


define exactly the powers and jurisdictions 
of Her Majesty's Supreme Courts in India 
given by the Statutes and Charters.” By 
24 & 25 Vict. e 104, cl. 1, it was declared 
that it shall be lawful for Her Majesty by 
Letters Patent to establish a High Court of 
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Judicature at Fort William for the Bengal 
Division of the Presidency of Fort William 
and at Madras and Bombay for those Presi- 
dencies. : 

By cl. 8 the Supreme Oourts and the Courts 
Adalat and Sudder 
Nizamut at Calcutta and the corresponding 
Courts at Madras and Bombay were to be 
abolished as the High Courts came into 
being by Letters Patent. 

By cl., 9- these Presidency High Courts, 
as soon as established were to have two 
classes of jurisdiction:— 

(a) All such jurisdiction as might be 
specifically granted by their Letters Patent, 
subject to such directions and limitations as 
might be prescribed by the Letters Patent 
as to the exercise of Original Civil and 


Criminal Jurisdiction beyond the limits of 


the Presidency Towns, and further (b) all 
the jurisdiction of the Courts abolished, t.e., 
of the-Supreme Courts and the Sudder 
Adawluts “save as by such Letters Patent 
may be otherwise directed’ and ‘subject to 
the Legislative powers of the Governor- 
General of India in Council.” 

‘The reason for this latter portion of cl. 9 
is clearly to avoid depriving the High 
Court by inadvertent omission from its 
Letters Patent of any powers of the Courts 
that were disappearing which it was desir-- 
able should be preserved, for as I have 
noted above nobody at this time could cata- 
logue exactly all the powers of the Supreme 
Courts. 

The High Court at, e. g., Calcutta, acquir- 
ed, therefore, by the simple fact of its 
creation not only the powers specifically 
conferred by its Letters Patent but further 
also all the powers of the Supreme Court 
exceptin so far as any of those powers 
might be specifically taken away by the 
Letters Patent or by legislation. 

I have deemed it necessary to state this 
thus precisely for there has often been a 
misconception that the powers of the High - 
Courts are to be found in and only in their 
Letters Patent. That is not sq. By the 
very act of their coming into existence they 
receive by virtue of the Statute the powers 
ofthe old Court subject to certain linita- 


tions. . There are no limitations either in 


the Letters Patent of, e.g, the Calcutta 
Court, or in legislation affecting the old 
Supreme Oourt powerg to deal with con- 
tempt. The High Court at Calcutta has, 
therefore, had conferred on it those powers 
in full. It foilows that the High Court of 


. 
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: Calcutta has power to deal: with contempts 
affecting the Administration of Justice 
whether those contempts be committed 
in regard to proceedings in the High 
Court or in a Court subordinate to the 
High Court and whether in the latter 
case the proceedings might or might not 
eventually come before the High Court. 

| The only suggested difficulty in accept- 
ing this,to my mind, clear chain of reason- 
ing isto be found in the judgment of their 
Lordships of the Calcutta High Court in 
Governor of Bengal v. Moti Lal Ghosh (2). In 
giving my most careful consideration to! the 
judgment, the principal judgment in that 
case, of his Lordship the Chief Justice it 
became apparent that the Chief Justice 
held that the High Court had only succeed- 
ed to an authority locally limited by the 
boundaries of the Presidency Town of 
Fort William within which the Supreme 
Court exercised jurisdiction. This is, 
however, with the greatest respect for their 


Lordships, in my opinion, a mistaken view _ 


of the extent of the jurisdiction conferred 
on the Caleutta High Court. That which 
the High Court had conferred upon it was 
not the jurisdiction of the Supreme Court 
over particular Courts, A, B,C and D and 
their successors situated within a particular 
area, but the jurisdiction of the Supreme 
Court over .all Courts subject to its con- 
trol. Thus regarded, the High Court had 
conferred upon it jurisdiction not only as 
regards inferior Courts within the limits of 
the Presidency Town of Fort William but 
jurisdiction in regard to “all Courts sub- 
ordinate to itẹ own control.” This. being 
the aspect in which the matter presented 
itself to me on a first careful perusal of 
this judgment in Governor of Bengal v. 
Mott Lal Ghosh (2), I think it unnecessary to 
labour the point further, for, on a subse- 
quent perusal of the judgment of his Lord- 
ship the Chief Justice, Sir Norman Macleod, 
Emperor v. Balkrishna Govind Kulkarni 
(10), I found the same view to have been 
taken and admirably expressed by him at 
pages 619 and 620* of the judgment. Itis 
imporsant, then, to appreciate that the 


powers conferred on the High Court by the - 


last part of cl. 9 were not powers limit- 
ed by former local metes and bounds but 
powers of the same nature as those previ- 
ously exercised agd to be exercised within 
the new local jurisdiction. 
T shall note in connection with the next 
ePages of 46 B—[Hd] 
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point that in fact- the jurisdiction of the 
Supreme Court was not confined to the 
local limits of Fort William. 

Such being the power of one of the 
Presidency High Courts, that-at Calcutta, 
which I have taken only by way of exemp- 
lar, I have only now to consider ` the begr- 
ing ofthis finding on the powers of High 
Courts other than Presidency including 
more‘particularly Allahabad. 

An instance of the -ingccurate drafting. 
of this’ Statute 24 & 25 Vict. c. 104, is | 
in the cl. 9 which we have 
been considering. It was clearly intended 
primarily as it stood by itself, apart from 
later sections, to apply to the High Courts 
at Fort William, Madras and Bombay, and 
yetit begins “ each of the High Courts to 
be established under this Act” which in- - 
cludes this Court which is also established 
under this Act, 

The clause adam referring to this 
High Court: el. 16 which provided 
that it shall be Teena for Her Majesty by 
Letters Patent to establish a High Court 
for any territory not included within the - 
limits of the local jurisdiction of another 
High Court. ` 

In the first place such High Court was to 
have so much as might be conferred by its 
Letters Patent of that jurisdiction which. 
under the Statute might be conferred on 
or will become vested in a Presidency 
Court. This gave power to confer by Letters 
Patent, exactly as was conferred by its 
Letters Patent on the. Fort William Court, 
some of the powers of the nature of those 
formerly exercised by the Supreme Court. 

It was here-again, of course, appreciated,- 
asin the case of the Fort William Court, 
that there might be powers omitted by s 
inadvertence which it was desirable that 
the new Court should have whether those ~ 
were powers conferred by the Statute on the 
Presidency High Courts or powers former- 


‘ly exercised by Courts having -jurisdic- 


tion over the territory of the new High | 
Court. 

A further provision was, therefore, added 
to cl. 16 that subject to any prohibition 
in the Letters Patent, all the provisions of 
the Statute having reference to any Presi- 
dency High Court shall, as far as circum-. 
stunces may permit, be applicable tothe | 
High Court which is being created, 

This direction as to the applicability of 
all the provisions of the Statute includes the 
application of el. 9. 


wv ( a 
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Thera is no. apparent reason why cl. 9 

so far as’ circum- 

stances permit. ; ; 
-The fact that the Letters Patent of the 


nsw High Court may specifically confer. 


not only any or allof the. powers conferred 


,on a Presidency High Court under the first 


part of cl. 9, but also any or all of the 


. powers vested in a Presidency High Court 


by the second part of cl. 9, is no reason for 
holding that cl. 9- does not apply to the 
new High Ocurt so far as circumstances 
shall permit and subject to any specific 
direction to the contrary in the Letters 
Patent, for exactly the same consideration 
applies to Presidency High Courts whose 
Letters Patents may and do confer with 
modifications. portions of the jurisdiction 
exercised by the Supreme Courts. ` 

The first part of cl. 9 cannot, of course, 
apply for there is special provision for 
the Letters Patent of the new Court in 
el. 16. l 

But there is no reason why the second 
part oficl. 9 should not apply and.every 
reason why it should. 

It is only by its application that the 
jurisdiction of those Courts which would 
otherwise be 
saved.. ` 


Nor can it be contended that the enact- 
. ment, that all the provisions of the Act 
having reference to a Presidency High ` 


Court, shall, as far as circumstances may 
permit, .be applicable to the new High 


' Court created under cl. 16 is satisfied so-. 


far as the latter part of cl. 9 is concerned 
by holding that to the new High Court are 
saved only the powers of the Sudder Ada- 


“lats, and supporting such contention by the 


assertion, sometimes made, that the Sup- 
reme Court had nothing to do with the 
Subordinate Government or Sub-Presidency 
wholly 
unfounded. When referring above to the 
argument of the learned Chief Justice of 
the High Court at Calcutta, and for the 
purposes of that argument, I was content 
to treat. the matter as if the jurisdiction of 
the Supreme -Court was limited to the 


boundaries of Fort William. But in fact. 


its jurisdiction was much wider. Even in 
1774 that was so. In 13352 the Royal Com- 
mission appointed to consider the reform 
of the Judicial Establishments of - India, 
when setting out in an appendix to their 
First Report. the jurisdiction of the Sup- 
reme Courts, after stating the more strictly 
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local jurisdiction of the Oourt at Fort 
William continued :—- 

“2, In like manner the Court exercises 
all its jurisdiction over all British-born 
subjects, that is, persons who have been 
‘born within the British islands, and their 
descendants, who are resident in any of 
the Provinces which are comprehended 
within the Presidency of Bengal, or the 
subordinate Government of Agra,” 

“3. <All persons resident at any places 
within the said Provinces, who have a 
dwelling-house and servants in Calcutta 
or a place of business there where they 
carry on any trade, through their agents 
or servants, are held to be constructively 
inhabitants of Calcutta for the purpose of 
liability to the Common Law and Equity 
Jurisdictions of the Court.” l 

6. Allservants of the Company or of any 
British subject are liable to the civil juris- 
diction and all such servants who commit 
any crime, misdemeanour or oppression are 
liable to the criminal jurisdiction of the 


‘Court, and as to Madras and Bombay the 


Supreme Courts have generally the same 
powers and their jurisdictions are generally 
the same within the settlements of Madras © 
and Bombay, as those of the Supreme Court 
of Judicature at Fort William within the 
territories attached to the Presidency of 
Bengal and Sub-Presidency of Agra.” 

. The Sub-Presidency of Agra was, there- 
fore, most intimately concerned in the 
preservation to the High Court for the 
North Western Provinces, as the territory 
of Agra was later called, of the powers of 
the Supreme Court except where for special 
reasons such powers wwefe wholly taken 
away or modified and such preservation by 
the cl. 16 was in no sense surplusage. 

The fact that the Supreme Court was 
abolished in 186l and this Court was not 
created till 1865 is, of course, no reason for 
holding that it cannot have had conferred 
on it any powers similar to those exercised 
by the Supreme Court. Not uncommonly 
Presidency High Courts, because they 
came into being simultaneously with the 
disappearance of the Supreme Courts, are 
spoken of loosely as having inherited powers 
of the Supreme Courts, but in precise langu- 
age there was no question of inheritance at - 
all, the powers were expressly conferred by 
Statute. And the powers formerly exercis- 
ed by a body that ceksed to exist five or 
fifty years before could just as easily 
be conferred by Statute as the powers 
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exercised by a moribund body. Nor. does 
‘the question whether anybody or no body 
“was exercising those powers in the interval 
create any difficulty. They could equally 
easily in either case be conferred by 
Statute. O < 
The whole scheme of the Statute as 

- evidenced by cl. 16, indicates an intention 


to assimilate the. new. High Courts to the- 


Presidency High Courts except in certain 
particulars to he set out in the Letters 
Patent; and this is how the clause was 
understood by the framers of the Letters 
Patent shortly after the Statute became 
‘law, for they recite the Statute as declaring 
that “all the provisions of tha said recited 
Act relative to High Courts * * * shall as 
far as circumstances may permit be applic- 
able to any new High Court.” l 

There is no direction to the contrary 1n 
the Letters Patent; nor is it apparent 
that thers is “any circumstance which does 
not permit’ of the new High Court created 
by virtue of cl. -16 exercising throughout 
its particular territory the power to attach 
for contempt which was' possessed by the 
Supreme Court. 

It follows that this Court at Allahabad 
has the same Common Law summary juris- 
diction to punish contempt as I have held to 
be possessed by the Calcutta Court. I, 
therefore, hold i l 

(1) that the King’s Bench had by virtue 
of the Common Law summary jurisdiction 
to punish as for contempt all offences 
against the Administration of Justice whe- 
ther or not the offencé was committed in 
face of the Court or outside the Court and 


whether the Court was sitting or not sitting: 


and whether concerning the King’s Bench 
directly or in relation to proceedings con- 
cerning an inferior Court and whether in 
the latter case those proceedings. might 
or might not in some way come at some 
stage before the King’s Bench; 

(2) that the Supreme Court had conferred 
on it by the Statuté and the Charter creat- 
ing it the above-named powers of the King’s 

enced; > 
j (3) that thé Calcutta High Court by 
virtue of the Statute and the Charter creat- 
ing it obtained similar powers not limited 
to the area within the | 
tion of the Supreme Court but in relation 
to all the Courts sabject to the control of 
' the High Court; 
are nat this Court at Allahabad had 
conferred on it by the Statute and the 
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Letters Patent creating it, similar powers’ 
to those conferred on the High. Court of 
Calcutta; ° 

(5) that this Court, is, 4s is the King’s 


. Bench Division as successor to the King's 


Bench, and, I may add as Isee no reason 
to the contrary, every other High Court? 
in this country “in a special manner the. 
guardian aod protector of public justice”, 
and that it has power to deal with all con- 
tempts directed against the Administration 
of Justice whether those contempts are 
committed in face ofthe Courtor outside 
it and independently of whether the par- 
ticular Court is sitting or not sitting; and 
whether those contempts relate to proceed- 
ings directly concerning- itself or whether 
they relate to proceedings concerning an 
inferior Court, and in the latter case whe- 
ther those proceedings might or might 
not at some stage come before this Court. 

"In conclusion | would add that, if there 
bein fact any doubt as tothe correctness 
of this view, I should further hold that 
this Court has such power as part of its 
inherent jurisdiction, accepting the pro- 
‘position enunciated by Blackstone quoted 
in an evrlier portion of this judgment and 
that such a power in a Supreme Court of 
Justice results from the first principles of 
judicial establishments and must be an 
inseparable attendant upon every Superior 
Tribunal. “ Laws, without a competent 
authority to secure their administration ° 
from disobedience and contempt, would be 
vain end nugatory." The passages I have 
quoted are in direct relation not only to 
the Superior Court’s power to deal with 
contempt against itself but in relation to 
the Superior Court's control of the Adminis- 
tration of Justice by the Courts subordinate 
to it. ; rs 
This would have been sufficient to dispose 
by itself of the question of our powers in 
the particular case, but there is also raised 
the question of the statutory powers of 
this Court and in that aspect the power 
in this particular case is only a part of the 
much larger question of the Courts’ general 
jurisdiction. 

I agree to the order proposed. i l 

By the Court, —The order of the 
Court is that Abdul Hasan be kept in 


“simple imprisonment for a term of six 


months, and that he pay the sum of Rs. 150 
towards the costs of'the appearance of the 
Local Government, or serve further six 
weeks’ imprisonment in default of payment’ 


\ 
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and that Mohammad Ismail be kept in 
“simple imprisonment for a term of one 
week and that he do pay:asum of Rs. 50 
towards the costs of the Local-Government, 
with a further term of one month's imprison- 
ment in default of payment. 

A. N. A. elecused convicted, 

8. D, 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECRBE No, 49 
or 1924. 

August 12, 1926. 
Present:—Mr. Justice Adami and 

Mr. Justice Macpherson. ` 
DETOU SONAR—DEFENDANT— 
ÅPPELLANT 
VETSUS 
BENGAL NAGPUR COAL Co., Ltp.— 
PLAINTIER—RESPONDENT. 

Chota Nagpur Tenancy Act (VI of 1908), 
Application by landlord for acquisition of ae 
Denial of title by tenant—Application rejected nor on 
ground of denial —F'o) ‘feiture of tenancy. 

Denial of the landlord’s title by a tenant in pro- 
ceedings under s. 50 of the Chota Nagpur Tenaucy 
‘Act causes a forfeiture of the tenancy only where the 
claim of the landlord under the section is dismissed 
on the ground of the denial of tenancy. [p. 124, col. 


Appeal from a decision of the District 
Judge, Manbhum, Sambalpur, dated the 
13th} September, 1923, reversing that of the 
Subordinate Judge, Dhanbad, dated the 
24th March, 1923. 

Mr. S. C. Majumdar, for the Appellant. 

Mr. B. N. Mitter, for the Respondent. 

JUDGMENT. 

Adami, J.—Mouza Bhagatdih in which 
the lands ia suit are situated, belongs to the 
Raja of Jharia, who gave a mukarrari to 
the Dasses. They, in their turn, gave their 
mukarrart to one Mr. J. R. Delmas, and in 
1894, Mr. Delmas granted a sub-lease to the 
plaintiffs. This sub-lease gives the. sur- 
face and under-ground rights in the whole 
village. The plaintiffs, who are the Bengal 
Nagpur Coal Company, Limited, gave sub- 
leases to certain persons for working the 
coal and these sub-lessees wanted to acquire 
the lands which are the subject of suit for 
the purpose of raising the coal; and, there- 
fore, the plaintiffs made an application to 
the Additional Deputy Commissioner of 
Dhanbad under s. 50o0f the Chota Nagpur 
‘Tenancy Act asking for the acquisition of 
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the land. The Additional Deputy Commis- 
sioner refused the application because the 
various tenants contested stating that the 
present plaintiffs were not their landlords 
and had no right to seek for the acgulsition 
“The Additional Deputy Com- 
missioner upheld the objection and on 
appeal the application was disallowed. 
Then the plaintiffs instituted the present 
suiton the ground that the denial of their 
title by the tenants made those tenants 
liable to ejectment and in the suit out of 
which this appeal arises the plaintiffs 
sought to eject Bhinku Sonar from the 
lands in respect of which, it was alleged, 
he had denied thatthe plaintiffs were his 
landlords in the application under s. 50. 
The lower Appellate Court found that 
Bhinku Sonar was a party to the petition 
before the Additional Deputy Commissioner 
in which the denial was made, and it held 
that because this denial resulted in the 
dismissal ofthe plaintiffs’ claim before the 
Additional Deputy Commissioner, tLere- 
fore, Bhinku Sonar was liable to be ejected, 
There was nodenial by Bhinku that he 
was a raiyat under the plaintifs, His case 
was that he never signed orwas a party to 
the petition of denial of the plaintiffs’ 
title. The Courts below found that he did 
sign the petition and was a party, and, 
therefore, they held that the plaintiffs were 
entitled to eject Bhinku from the land. 
Now both the Courts below have rightly 
held that the denial of the relationship of 
landlord and tenant can only result in a 
forfeiture of the holding and a decree for 
ejectment when, owing te the denial, the 
claim of the landlord has been dismissed, 
but the Courts below appear to have heen 
mistaken in finding that, owing to the 
denial of the relationship of landlord and 
tenant between the parties, the plaintiff 
Company’s application for acquisition under 
s. 50 was dismissed. It is true that the 
Additional Deputy Commissioner acted on 
this denial when dismissing the application 
under s. 50, but a perusal of the order on 
the Commissioner of Chota Nagpur towhom 
an appeal was made against the order of 
the Additional Deputy ‘Comntissioner shows 
quite clearly that the denial of the rela- 
tionship was not the reason for which he 
rejected, the appeal and dismissed the 
application. The learned *Commissic ner 
in‘his order mentions that the Additional 
Depuiy Commissioner had held that the 
relationship of landlord and tenant did 
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d i 2 
. exist between the parties, but thatit did 
“not exist so far, as the evidence showed, 
with regard to the lands in dispute. The 
reason for which the learned Commissioner 
dismissed .the appeal was that, in his 
opinion, the plaintiffs were not landlords 
within the meaning ofs. 50 of the- Chota 
Nagpur Tenancy Act. Heheld that it was 
only the original landlord, that is to say, 


the Raja of Jharia who could make an 


application of the nature indicated by 
B. 50, and, therefore, heheld that the plaint- 
iff Company could not obtain. an order for 
acquisition to the lands. Whether the 
reason given by the learned Commissioner 
is right or wrong it 15 clear that the denial 
of.the relationship of landlord and tenant 
“was not the ground on which the applica- 
tion of the plaintiffs was finally rejected, 
and, that being so, the appellant in this 
case, Bhinku Sonar, must succeed, for a 
mere denial ‘did not make him liable to 
forfeiture of his holding unless that denial 
caused the dismissal of the application. 
' That being so, the appeal must be allowed 

and the decrees of the lower Courts must be 
` set aside and the plaintiffs’ Suit No. 426 
must be dismissed. 

In-view of the attitude of the appellant 
in refusing to accept avery liberal offer of 
the plaintitfs of the purchase of 9 or 10 
- bighas of land which are covered by the 
plaint, we think that there should be no 
- costs either in this Court or in. the lower 
Appellate Court. ; 

Macpherson, J.—I agree. 

A.N. A. ; 

Appeal allowed. 


OD 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. ý 
. First CIVIL APPEAL No, 14 or 1919. 
l April 29, 1926. 
Present:—-Mr. Kincaid, J, C. 
and Mr. Lobo, A. J. C. 
MIR ALI NAWAZ AND OTHERS~— 
PLAINTIEFS—APPELLANTS 
l Versus 
MIR ALI ASGHAR AND OTHERS— 
DEFgNBANTS— RESPONDENTS. 
Vendor and purchasér— Construction of documeni— 
Sale by tenanit-in-common—dJoins coniract—Lnglish 
canons of construction—Void transfer—Refund of pur- 
chase-money— Transfer of Property Act (IV of 1882), 
s. 47—Sind Encumbered Estates Act (AX of 1896), s. 29. 
` Two tenants-in-common sold-half of their land at 
a time when_one of thêm, having been, under the 
provisions of Sind Encumbered Estates Act, released 
from the management, was Incompetent to alienate 
more than 4 life-interest in his estate. The sale-deed, 
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after saying that an undivided half of the entire- 
land had been sold, recited, “that the vendors as well: . 
as their heirs and assigns have thereafter no rigbt, 
claim or interest whatsoever in the said property sold; 
that the owners are responsible fòr any risk whatso- 
ever; that if the purchasers sustain any loss whatsoever 
the vendors’ and their heirs and property shall in 
every way remain bound and liable therefor; that, 
if the land sold is proved to be mortgaged previously 


_or if any objection, claim or dispute whatsoever arises 


the vendors are liable for all such responsibility toge- 
ther with costs and risks.” After the death of the 
owner released from management, his heirs contendéd 
that their interest in the propertye was not affected 
by the said sale. The vendees, on the other hand, 
inter alia, contended that in that case, the whole and 
not only half of the interest of the other co-owner 
passed to them: i 

Held, (1) that the contract in question was not a 
joint contract, and each of the vendors purported to 
sell 4 annas out of his own share; [p. 127, col. 2] | 

(2) that the interest of the co-owner who, had been 
under management did not pass to the vendees beyond 
his lifetime, but that half of the interest of the other 
co-owner, that is to say, one-fourth of land passed to 
the vendees by the sale. [p. 128, col. 1.] _ 

White v. Tyndall (2), National Society for the Dis- 
tribution of Electricity v. Gibbs (3) and Mohammed 
Ishaq v. Sheikh Akramul Haq, (4), distinguished. 

The deeds and contracts of the people of Indig 
should be liberally construed and the strict canons of 
construction employed in dealing with deeds in Eng- 
land where conveyancing is a fine art should not be 
apes in construing documents in India. [p. 127, 
col ‘1. : 

Thakur Vasonji Morarji v. Chandra Bibi (3),. relied 
upon. 

“The principles of English Common Law relating to 
joint covenants by two or more persons are not ap- 
plicable in India. [p. 127, col. 2. 

Mohammed Ishaq v. Sheikh Akramul Hag (4), relied 
upon, 

The question whether a contract is joint or several 
is a question of construction, that is, a ear 4 
ibid, 

' A vendee is not entitled to refund~of purchase-- 
money, if by reason of his conveyance being void 
under the law he is deprived of the benefit thereof. 

[p. 128, col 2.] < ; 

Mir Mahomed Khanv. Khubomal (10) and Parshottam 
Vertbhat v, Chhatrasangzi Madhavsangji (11), relied 
upon. - | 

Appeal against the original judgment of 
the First Class Sub-Judge, Sukkur, dated 
the 23rd: December, 1918, and findings on re- 
mand, dated the 5th Octqber 1925,of another 
First Class Sub-Judge, Shikarpur Sind. 

Mr. Tolasing K.Advani,for the Appellants. 

Messrs. T. G. Elphinston, Tahtlram Mani- 
ram and Kimatrat Bhojraj, for the Respond- 
ents. < 


JUDGMENT.—The appellant in this 
matter is Mir Ali Nawaz one of the two 
sons of Mir Fakhur-ul-din a jagirdar ana 
zemindar of. the Shikarpur District who 


_died sometime before 1875 possessed: of 


large tracts of agricultural lend. The 
other son was Mir Shah Nawaz who died 
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on 23rd July, 1910, leaving as his heirs 
inier alia, the present respondents Nos. 1 
to 6. On z8th Sgptember, 1875, the two 
sons of Mir Fakhur ul-din effected a parti- 
tlon with their cousins of the agricultural 
lands left by him under which they ac- 


' quired as tenants-in-common a third of the 


pri 


122. Respondents Nos. 


said lands described in the deed of parti- 
tion as “block No. 3.” ‘This block No. 3 
included certain lands watered by the Kazi 
Wah ia Dehs Jdlil, Jagan and Kazi Wah, 
which for convenience sake will hereafter 
be referred to as the Kazi Wah lands. 

On lst November, 1877, Mir Shah Nawaz 
went under the protection of the Manager 
Encumbered Estates under the Sind En- 


‘cumbered Estates Act then in force. He 


was released from management on 10th 
February, 1884, the Sind Wnceumbered 
Estates Act then in force being Bombay 
Act XX of 1881. Unders. 28 of that Act, 
which corresponds with s, 29 of the present 


‘Sind Encumbered Estates Act XX of 1899, 


Mir Shah Nawaz became after his release 
incapable of alienating his estate including 
his share in the Kazi Wah lands which 
had been under management beyond the 
period of his life. On ist December, 1884, 
the two brothers Mir Shah Nawaz and Mir 
Ali Nawaz leased the Kazi Wah lands to one 
Mulsing for a period of 10 years. 

On 13th September, 1887, Mir Shah Nawaz 


‘and. Mir Ali Nawaz between themselves 


effected by an award decreea partition of 
a great portion of the agricultural lands 
upto that date held by them as tenants-in- 
common; the Kazi Wah lands, however, 
were excepted fromthe partition and the 
brothers continued as tenants-in-common 
thereof in equal shares. 

On Ist December, 1888, Mir Shah Nawaz 
and Mir Ali Nawaz sold to Nebhandas, Lal 
chand and Mulchand sons of Seth Pahlumal 
for the sum of Rs. 8,000 an undivided 
half of the Kazi Wah lands with all ap- 
purtenances subject to the rightsof Mul- 
sing under the lease of 1st December, 1884, 
five years whereof were stillto run. The 
deed of conveyance which is the most im- 
portant document in this appeal is Ex. 
7-14 in this ap- 
peal are the heirs and legal representatives 
of the purchasers, the three sons of Seth 
Pahlumal. | 

As stated before, Mir Shah Nawaz died 
on 23rd July, 1910, and on 12th March, 
1917, his heirs the present respondents Nos. 
1-to 6 instituted in the Court of the First 
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Class Subordinate Judge of Sukkur Suit 
No. 23 of 1917 for partition of the Kazi 
Wah lands. They impleaded in the said 
suit as defendants Nos. 1-3 the present re- 
spondents Nos. 7-14 andthe appellant as 
defendant No. 9. They claimed a half 
share in the siid lands. In substance 
their contentions in support of their claim 
to partition and separate possession of 4 
half share were that in the undivided 8- 
annas share in the Kazi Wah lands con- 
veyed to the predecessors-in-title of re- 
spondents Nos, 7-ltihe plaintifs were enti- 
ed to 4-annas share which had belonged to 
Mir Shah Nawaz as the sale thereof beyond 
the lifetime of Mir Shah Nawaz was void 
under the provisions of the Sind Encum- 
bered Estates Act; in the remaining un- 
divided 8-annas share the plaintiffs as 
tenants-in-common with Ahr Ali Nawaz 
in equal shares were entitled to a4-annas 
share. The appellant admitted the claim 
of the plaintiffs in the suit and claim- 
ed a 4-annas share in the lands sought to 
be partitioned. The present respoudents 
Nos, 7-14 pleaded that thesale by Mir Shah 
Nawaz was binding on the plaintiffs, that 
they were estopped from disputing the 
same and that in any cise the plaintiffs 
could not be given the relief sought bv 
them without refunding a proportionate 
part of the purchase-money and the cost 
of large improvements carried out by them. 
Respondent No. 15 who is a lessee of some 
survey numbers in the Kazi Wah land was 
impleaded as defendant No. 19 in the suit, 
he claimed exclusive ownership in some 
of the survey numbers referred to in the 
plaint. 

.A preliminary partition decree was 
passed by the First Class Subordinate 
Judge of Sukkur on 23rd December, 1918, bv 
which he allowed the plaintiffs (respondents 
Nos. 1-6) partition of one-fourth of the whole 
land in suit except certain survey numbers 
held to belong to defendant No. 10 (respond- 
ent No. 15) and ofan additional one-fourth 


Share in the land shown to have belonged 


to Mir Shah Nawaz and which had gone 
under management. He allowed defendants 
Nos. 1-8 (respondents Nos, 7-14) partition 
ofa 8-annas share, and in respect of defend- 
ant No. 9 (appellant) he held that his right 
in the one-fourth allowed to thé plaintiffs 
would be effected to that extent and al- 
lowed him partition of the remainder. In 
effect the learned Subordinate Judge by 
his decree allowed the present respondents 
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Nos. 7 to 14 to retain the full benefit of 
-the. purchase of Ist December, 1888, at the 
cost of the appellant. 

Mir Ali Nawaz filed the present appeal 
contending mainly that the learned Sub- 
Judgé had permitted the present respond- 
ents Nos. 7-14 to make outa case not set 
out in their pleadings and which he had 
chad no opportunity to meet and had dis- 
posed of the suit against him on the basis 
thereof. . 

On 14th August, 1922, the High Court 
(Kennedy, J. C., and Madgavkar, A.J.0.) by 
their order held that respondents Nos. 7-14 


(referred to as the Banta respondents, 4. 


description which we shall hereafter retain) 


ih, “had been allowed by the learned Subordi- 


nate Judge to succeed on'an equitable 
claim not set up by them in their plead- 
ings but made out for them in final argu- 
ments, and that the appellant, Mir Ali 
Nawaz had had no opportunity to meet 
such a case. On paying the costs of the 
appeal up to that date the Banta respond- 
ents were given 3 months to amend their 
pleadings, This the Bania respondents did 
by 22nd September, 1922, On 2nd May, 1923, 
the High Court directed the heirs of Mir 
Ali Nawaz (he being then dead) to put in 
if so disposed, a replication by 15th July. 
This having been done the High Court on 
28th August, 1923, framed the following 
additional issues and referred them for 
trial to. the Court of the First Class Subor- 
dinate Judge of Shikarpur which had in’ 
the interval come into existence and taken 


._, over Shikarpur, cases, reserving to both 


‘parties the right to call further evidence. 

1. Was the contract with Shah Nawaz 
and Ali Nawaz joint as alleged in para. 17 
(a) of the amended written statement or 
was each of them as a tenant-in-common 
purporting to sell his own quarter-share. 

2. Are the defendants entitled to claim 
full and proper performance of the contract 


from Ali Nawaz exclusively (paras. 4 to 6 


of the re-joinder). 

3. Did Ali Nawaz go under the protec- 
tion of the Manager? 

4. If so, what is the effect thereof on the 
claim of defendants ? 

5. Are the defendants in this suit en- 
titled to the relief claiméd by them in para. 
17 (b) of their amended written statement 
(covers para. 11 of the re-joinder). 

6. Are the appellants entitled to retain 
possession of any part of the land in pos- 
sien of the respondents? If so on what 
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terms regarding cost of improvement and 
the purchase price. Can the question be 
raised in this suit? (8 to J2 of re-joinder), 
The learned First Class Subordinate Judge 
of Shikarpur having certified his findings 
on the issues referred to him for decision. 
and the Bania respondents having filed ob- 


-jections to the said findings. the appeal is 


now before us for final disposal. 

It has been conceded in argument that 
the points for determination in this appeal . 
are substantially represented by the addi- 
tional issues framed by the High Court on 
28th August, 1923, and the appeal has been 
argued on this basis. 

The léarned First Class Subordinate Judge 


of Shikarpur before whom the parties call- 


ed no additional evidence has’ held on a 

construction of the sale-deed, Ex. 122, and 

by applying the principle involved in s. 47 

of the Transfer of Property Act that Mir. 
Shah Nawaz and Mir Ali Nawaz as tenants- 

in-common conveyed to the predecessors- 

in-title of the Bania respondents each his . 
own quarter-share in the Kazi. Wah lands 

and thatit was not a joint contract. 

Now there are passages in the deed of 
conveyance, Hix, 122, which lend support to 
the argument that if was intended to bea 
joint conveyance. ‘The vendors state that 
an undivided half of the entire land and 
canal has been sold by them for Rs. 8,000. 
The deed recites “that the vendors as well 
as their heirs and assigns have thereafter 
no right, claim or interest whatsoever. in 
the said property sold; that the owners are 
responsible for any risk whatsoever; that if 
the purchasers sustain any loss whatsoever 
the vendors and their heirs and property 
shall inevery way remain bound and liable 
therefor; that if the land sold is. proved 
to be mortgaged previously orif any ob- 
jection, claim or dispute whatsoever arises 
the vendors are liable for all such respon- 
sibility together with costs and risks.” But 
in attempting to construe Ex. 122 it must 
be borne in mind in the frst place that 
it is not the production ofa skilled and 
practised conveyancer, but a deed drawn up 
in thè Vernacular as far back as 1888 in | 
the mofussil of Sind and in all probability 
by a village scribe whose knowledge of 
conveyancing was nil and who probably 
kept a small collection of deeds of sale, 
mortgage, etc., one or other of which he 
adopted as occasion arose with such changes 
as were absolutely necessary to suit the 
requirements of the client he was writing 
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“for. To such a deed the dictum of the 
Privy Council that deeds and contracts of 
the people of India should be liberally con- 
strued [Thakur Vasonji Jlorarji v. Chandra 
- Bibi (1)} is pre-eminently applicable. To 
Gonstrue such a deed as we have before us 
in accordance with the strict canons of 
construction employed in ‘dealing with 
deeds in England where conveyancing is 
a fine art would, in our opinion, be en- 
tirely out of place. In the second place 
it must. be remembered that it would be 
impossible to arrive at a true construction 
of ths deed, Ex. 122, without having well 
in mind the nature of and the limitations 
attached to the estate held by each of the 
vendors. They were tenants-in-common in 
equal shares of the Kazi Wah lands, and 
as stated in Mitra’s Law of Joint Property 
and Partition, page 194 “under the Muham- 
madan Law the jointness of the property 
consists only in the same tangible thing 
or incorparated right being the subject of 
ownership by several individuals” (see also 
Williams on Property, 23rd Edition, page 
148), Further whereas Mir Ali Nawaz had 
an absolute estate in -annas undivided 
share in the Kazi Wah lands, Mir Shah 
Nawaz . by reason of the provisions 
of the Sind Encumbered Estates 
Act possessed in his 8annas undivided 
. share after his release from management 
what for.convenience sake may be describ- 
ed as a mere life-interest. Thus again in 
construing Ex. 122 the maxim “caveat 
emptor’ cannot be overlooked. There is 
no evidence on the point one way or the 
other, indeed after the lapse of more than 
30 years no evidence could be expected, 
but the probabilities certainly are that the 
~ predecessors-in-title of the Bania respond- 
ents knew very well what -they were 
getting under the conveyance, Ex. 122, 
and that their vendors were each selling a 
half of their estate in the Kazi Wah lands, 
The learned Counsel who appeared for 
the Bania respondents has on the point 
now under consideration cited before us a 
number of authorities both English and 
Indian to which we must now refer. 


In s. 841 of Halsbury’s Laws of England, 
Vol. A, the learned author Jays down the 
principles of the English Common Law 
relating to joint covenants by twoor more 


= 


(1) 29 Ind. Cas. 781; 37 A. 369; 19 O. W. N. 873: 17 
Bom. L. R. 556; 18 M. L. T. 31; (1915) AL W. N. 449: 
R La W. 676; 22 C. L.J. 180; 29M, L, J. 130 (P. 0). 
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persons. But it has been pointed out by 
the learned commentators in Pollock and 
Mulla’s Indian Contract Act, 5th Edition, at 
page 287, that the series of sections of the 
Contract Act commencing with s. 43 mate- 
rially varies the rules,of the Common Law 
as to the devolution 'of the benefit of and 
liability on joint contracts, 

~ The passage cited from Norton on Deeds, 
1906 Edition, at paged12, similarly deals with 
the principles of Common Law with refer- 
ence to joint contracts. 

The case of Whitev. Tyndall (2) is again 
distinguishable as that was a case of un 
existing lease by two persons containing 
joint covenants to pay a yearly rent and 
keep the demised premises in repair; the 
decision is based entirely on the principles 
of Common Law relating to joint covenants. 
The same remarks apply to the case of 
National’ Society for the Distribution of 
Electricity v. Gibbs (8). 

Infact it appears to us that on the ques- 
tion’ we- are at present discussing: the 
construction of the contract evidenced by 
the deed, Ex. 122, and of the covenants 
therein contained; reference to English 


authorities and decided eases can serve no 


useful purpose. 

The case of Mohamed Ishaq v. Sheikh 
Akramul Huq (4) is really of no assist- 
ance to the Bania respondents. There 
was no deed of dower in that case. On the 


contrary in the case in question Mukerji, dJ., 


laid it down that “the question whether 
a contract is joint or several or joint and 
several is a question of construction, that 
is a question of the intention of the parties 
to the contract.” 

- After avery careful consideration of the. 
document, Hx.-122, in this appeal, of the 
circumstances attending the execution 


thereofand of the intention of the partics 


thereto we have come to the conclusion 
that the learned First Class Subordinate 
Judge of: Shikarpur has rightly decided 
that it was-not a joint contract and that 
each of the vendors Mir Shah Nawaz and 
Mir Ali Nawaz purported thereby to sell 4- 
annas out of his own share ine the Kazi 
Wah lands. We are further of opinion that 
the learned Subordinate Judge very rightly 
applied the principles of equity involved 
in s. 47 of the Transfer ofeProperty Act and 


(2) (1888) 13 A. C. 263. 

(3) (1900) 2 Ch. 260; 69 L. J. Ch. 457; 82 L. T. 143; 
48 W.R. 499. 

(4) 6 O. La J, 358; 12 C. W, N, 64. è 
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the illustration thereto in construing the 
document Ex. 122, vide Rameswar Koer 
v. Mahomed Mehdi Hossain Khan (5) and 
Krishna Shetti v. Gilbert Pinto (6). In this 
view of the matter it is unnecessary to refer 
to the cases of Jamna Bai v. Vasanta Hao 
(7) and Sain Das v. Ram Chand (8) cited by 
the learned Counsel who appeared for the 
Bania respondents as the contracts in these 
cases were admittedly joint contracts and 
cases are, therefore, clearly distinguisn- 
able. 

It practically follows that the Bania 


‘respondents are not entitled to claim full 


and proper performance of the contract 
from the heirs of the appellant exclusively. 
The point involved in additional Issue No. 2 
has been discussed at length by the learned 
Subordinate Judge of Shikarpur at lines 100 


to 140 of his judgment and with his finding’ 


we are in complete agreement. 

No argument was addressed to us by 
either side on the findings of the learned 
Subordinate Judge of Shikarpur on addi- 
tional Issues Nos. 3and 4. In any case we 
accept his findings on these issues. 

The authorities cited by the learned 
Counsel for the Bania respondents in con- 
nection with the 5th additional issue were 
onthe basis that his clients succeeded in 
establishing their claim to a full 8-annas 
share in the Kazi Wah lands. This by 
reason of our determination of the points in- 
volved in additional Issues Nos. Land 2, they 


cannot do; they are entitled to retain only. 


a4-annas share out of the -annas share 
now in their possession. No doubt complete 
justice must be done to the parties in 
effecting a partition in such a suit as this. 
But at present there is only a preliminary 
decree for partition and the question as to 
what particular portion of the Kazi Wah 
lands should be assigned to the Banta re- 
spondents in satisfaction of their 4-annas is 


really a matter for the lower Court and the ` 


Commissioner who is appointed to effect 
a partition by metes and bounds. 


Lastly with regard to the point involved - 


inthe 6th additional issue it is only ne- 


(5) 26 C. 39; 25 I. A. 179; 2 0. W. N. 633; 7 Sar. 
P. O. J. 413; 13 Ind. Dec. (N.s ) 629 (P. O). 

(6) 50 Ind. Cas. 898; 42 M. 654; 36 M. L.J. 367; 
9 È. W. 431. 


- (7) 34 Ind. Cas. 2139 39 M. 409; 14 A. L. J. 534; 18 


Bom. L. R. 432; 31 M. L. J. 18:3 L. W. 540; 24 O. 
L. J. 74; 20 M. L. T. 31; (1916) 1 M. W. N. 452; 43 
I. A. 99 (P. 0). 
(8) 85 Ind. Oas, 701; 4 D. 334; 5 L. L, J. 469; A. L 
W, 1924 Lah. 116, l 


‘the manner indicated above. 


cessary to point out that no evidence has 
been given by the Bania respondents of 
any improvements effected by them, and 
they are clearly not entitled to any refund 
of purchase-mohey by reason of the fact that 
they aré deprived of the benefit of half of, 
what they purchased under the deed of 
conveyance, Bx. 122: vide Mir Mahomed 
Khan v. Pohumal Motumal (9), Mir Mahomed 
v. Khubomal (10) and Parshottam. Veribhat 
v. Chhatrasangji Madhavsangji (11), l 

The result is that in the partition of the 
Kazi Wah lands in suit ordered by the . 
preliminary decree under appeal the heirs 
of the appellant Mir Ali Nawaz will be 
entitled to a 4-annas share, the respondents 
Nos. 1-6 the heirs of Mir Shah Nawaz to 
an 8-annas share and the Bania respond- 
ents Nos. 7-14 to a 4-annas share. The 
preliminary decree so far as it relates 
to respondent No. 15 has not been chal- 
lenged. 

This appeal is, therefore, allowed and the 
preliminary decree for partition varied in 
Subject to 
the order as to costs made by the High 
Court on 14th August, 1922, the appellant 
will have his costs in this and the lower 


Court from respondents Nos..7 and14. These 


respondents as well as respondents Nos. l- 
6 will bear their own costs throughout. 
P. B. A. Appeal allowed. |. 


N. H, 
(9) 81 Ind. Cas. 514: 7 S. L, R. 55. 
(10) 21 Jnd. Cas. 517; 7 S. L. R. 58. 
aY 40 Ind. Cas. 1002; 17 Bom. L. R. 545; 41 B, 
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PATNA HIGH COURT. - 
Civin Raviston No. 111 oF 1926. 
. May 3, 1926. 

Present:—Mr. Justice Macpherson. 
-RAMBILAKH SINGH AND ANOTRER— 
PETITIONERS 
versus 
Tus CHAIRMAN or DINAPUR 
NIZAMAT MUNICIPALITY— 
OPPOSITE Parry. 

Bihar and Orissa Municipal Act (VII -of 1922), 
S. 377, scope of —Contract, cases of. ; 
Section 377 of the Bihar and Orissa Municipal Act, 
does not cover cases of contract. [p. 129, col. 1.] 
Panchanan Chatterjee v. Santosh Kumar Bose (1), 
followed. ‘ ; | 
Application against a decision of the 
Small Cause Court Judge, Patna, dated the 


lth February, 1926, - 


(97 I. 0. 1926] 


Mr. B. C. Sinha, for the Petitioners, 

Mr. Sashi Shekhar Prasad Singh, for the 
Opposite Party. i 

JUDGMEN'T.—This is an application 
under s. 25 of the Small Cause Courts Act. 

The petitioners contend that the dismis- 
sal of their suit against the Dinapur Niza- 
nea Municipality is not in accordance with 
aw. l 

The petitioners had a contract to repair 
one of the Municipal roads and submitted 
their bill for Rs. 181-1-0 which was reduc- 
ed by the Municipality which considered 
that they were entitled only to Rs. 110-4.0, 
and offered that sum. Not satisfied the 
plaintiffs brought a Small Cause Court suit 
on the 22nd August 1925 for Rs. 209-8-0 
including Rs, 23-7-0 as ‘interest. 

The Judge held, first, thatthe petitioners 
were not entitled to more than Ra 110-4-0, 
and secondly, that under s, 377 (1) of the 
Bihar and Orissa Municipal Act the suit 
failed because they had not given the re- 
quisite notice of one month to the Munici- 
pality and tbat it also failed under s. 377 (2) 
because they had not commenced their 
action within three months next after the 
accrual of the cause of action on the 24th 
December, 1924. 

On behalf of the petitioners the decision 
as to theamount due is but feebly assailed 
“and, in my opinion, there is no ground for 
interfering with the decision of the Court 
below. 

Asto the second point, however, it is 
difficult to see how the decision can ,bé 
maintained. The suit was in contract and 
not in tort and it has been held that s. 363 
of the Bengal Municipal Act, 1884, which 
does not differ from s. 377 of the Bihar and 
Orissa Municipal Act, 1922, does not cover 
cases of contract. I would refer to the judg- 
ment of Richardson, J.,in Panchanan Chat- 
terjee v. Santosh Kumar Bose (1) in which 
the position was precisely the same as it is 
in the present case. In my opinion s. 377 
does not apply ineither sub-s. (1) or sub-s. (2) 
and the suit ought not to have been dismiss- 
edin toto by reason of any of its provi- 
sions. 


There must, therefore, be a decree for the 
plaintifis for Rs. 110-4-0 with future interest 
-at 6 per cent. per annum, But as this 
amount was offered to him prior to the 
“suit by the Municipality and he refused 
to accept it, it is clear that he ought to pay 


(1) 69 Ind, Cas. 105, 
9 
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the costs of the defendant opposite-party 


throughout. Pleader’s fee in this Court 
one gold mohur, i 
N. H. Appeal dismissed. 


are e e 


ALLAHABAD HIGH COURT. 
SECOND CIVIL ApPBAL No. 1499 or 1923. 
May 17, 1926. 

Present:—Mr. Justice Sulaiman and 

' Mr. Justice Boys. 
DEOKI RAI—DsarenpantT—APCELLANT 
VvETEUS 
HARAKH NARAIN LAL—P aixtirr 
— RESPONDENT. 

Provincial Small Cause Courts det (IN of iS), 
Arts, 35 (ii), 48-A—Suit for compensation for wrong- 
fully cutting away treea—Jurisdiction of Small Cause 
Court— Second appeal—Defendant nat  alnutting 
offence, if estopped from pleading Art. 34 ii) 

A suit for compensation for forcibly cutting away 
and appropriating a tree is not a suit of a Small 
Cause nature, inasmuch as it is a suit for comper 3- 
tion for an act, which is an offence punishable under 
Ch. XVH, Indian Penal Code. [p. 131, col. 23 

In order to decide whether a suit is of a small 
Cause nature or not the allegations contated in the 
plaint should be referred to, it being immaterial whet 
the defence raised is and what the actual lindines 
arrived at by the Court are. jp. 131. col, 1: 

A defendant is not estopped from contending thut 
a suit is exempted from the cognisance of a Small 
Oause Court under Art. 35 (ii) merely because he dors 
not admit the commission of an offence. Tp. 131, cols. 


2.| - 

Article 35 (ii) of the Provincial Small Cause Courts 
Act covers all suits for compensation for loss occa- 
sioned by an offence under Ch. XVII Indian Penal 
Code. [p. 131, col. 2.] 

[Case-law discussed. | 


Second appealfrom a decree of the Dis- 
trict Judge, Ghazipur, dated the 14th of 
August 1923. 

' REFERRING ORDER. 

Sulaiman, J.—This is a defendant's 
appeal arising out of a suit for Rs. 49, 
the price of a nib tree cut away by the de- 
fendant. In para. 3 of the plaint, the 
plaintiff alleged that the defendant-appel- 
lant unlawfully colluded with the other _ 
defendant and forcibly cut and appropriat- 
ed the said tree without any right in spite 
of the remonstrances of the plaintiff's serv- 
ant. In his defencethe contesting defend- 
ant admitted the cutting away of the tree, 
but denied the rest of the allegations. He set. 
up the plea that this tree, along with other 
trees, had been planted by his ancestors 
and had been possessed by the defendant 
for a long number of years and that he had 


t 


N 


f 
t 
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i 


“not dispose of it in- 
way. ‘He, however, 
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nag TR possession over it. The 
Honorary’ Munsif, who tried the case, did 


quite a sat istactory 
decreed the claim. 


The learned Judge has admitted that the 
issues framed by the lower Court were’ not 
correct but thought that, imasmuch as the 
appellant had no case at all on his.own ad- 
mission, he need not send the. malter 


back for re trial. The learned Judge re- 


corded no finding as to whether’ the tree 


had been: planted by 


the defendant's an- 


' cestors -or whether it had been in pòsses- 
sion of the defendant. He came to the 


conclusion that, in 


the absence of any 


provision in the wajib-ul-arz or any other 
rule of law or right, the defendant could 


not claim title to this 


tree, which had been 


standing on the abadi land. 


A second appeal has 


been preferred and 


a preliminary objection is taken on behalf 
of the respondent tliat no second appeal 
lies. There is, undoubtedly,-some conflict 
of opinion on this question. The Provin- 
cial Small Cause Courts Act has been 
‘amended and sub-clause (ti) has been 


added: to cl. 35, and 


el. 43-A added .to 


cl. 43. Under cl. 35 (ti) a suit for compen- 
sation for an act which is or, save for the 
provisions of. Ch. IV of the Indian Penal 


Code, would be, an 


offence punishable 


under Ch. XVII, is exempted. Similarly 


under cl. 43-A a suit 
obtained by an act 


would be such an offence is also eacee: 


ed. 


to recever property 
which is or which 


eee J. In the case of anwar 
pal v, Bakhsht Madan Mohan (1) took the 


view that where the defendant had denied. 


that any offence had been committed and 


where he himself was 


the applicant, it did 


not He in his mouth to say that the act in 
. respect of which the suit was brought was 
an act amounting to an offence. He Fur ther 


‘held ‘that, where a p 


trees in the exercise of his alleged right,” 


erson had cut away 


claiming the trees to be his own, he cannot 
be said to be committing the offence either 


-of theft or of misch 


ief. In the ease of 


. Shiam Sunder-Ram v. Ram Het (2) Dalal, J., 
admitted that there was a conflict of author- 
ities in this case as to the interpretation 


of Art. 35 (11), He de 


bim on the finding that on the facts of . 


(V T Ind. ‘Cas. 645. 21. A. 
|, 43 
(2) 81 Ind, Oas 1029: L. R. 5 


` 1985 A, 180, 


cided the case before 


L. J. 213; A.I. R. 1923 
A. 648 Oiv; A. IR. 


that case the defendant could not have 


-been charged of an offenee of theft, be- 


cause he acted under a claim to the pro- ` 
perty. The paper hook in this case does 
not show whether the property had been 
removed from the custody of the trustee- 
without his consent or whether there were, 
any allegations in the plaint suggesting 
the commission of an offence. in the 
case of Dilbar Hossain v. Sadaruddin 
Choudhuri (3) a Bench of the Calcutta High 
Court also took the view that the ecrimi-7 
nality of the act of the defendants would 
depend on the intention with which this 


act was done, On the other hand Rafique, 


Ju, iù the case of Dukhi v. Dhanni Misir 
(4) held that the case before: him fell 
under Art. 35 (ii) although there too the 
defendant was resisting the plaintiffs claim 
and denying his allegations. - Kanbaira 
Lal, J., in the case of Man Singh v. Madho 
Sin gh (5) held that the allegations of the 
plaintiff amounted toa chargé of criminal | 
misappropriation and el. 35 (14) was ap--> 
plicable. In that case, however, as one of 
the reliefs was recovery of the wood, he 


also” held that cl. 43-A wes similarly 


applicable. 

Imay refer to two more cases, which, 
however, were disposed of on a ‘slightly 
different ground. Inthe case- of Mathura | 
v. Raghunath Sahai (6) and Kanwar Singh .. 
v. Ujagar Singh (7) the allegations in the 
plaints did not disclose that any criminal 
offence had been committed by the defend- 
ants. 

It'seems to me hey this isa fit case to: 
be referred toa Division Bench. If there ' 
were not so much conflict of opinion, I 
would have been inclined to hold: that in 
order to decide whether a suit is one of 
a Small Cause Court nature or not, one 
should refer to the allegations: of the 
plaintiff contained in the plaint. If those.. 
allegations make out a case, which is 
exempted, it- is immaterial what the . 
defence raised is and what the actual find- 
ings arrived at by the Court are, If the 
defendant were held to be estopped from 


(3) 77 Ind. Cas. 77, 27 0. W. N. 469; A. I R. 1923 


Cal : 
(4) 73 Ind. Cas. 956; 21 A. L. J. 357; A.L R, 1923 
All. 543: 
(5) 79 Iud. Cas. 599; 22 A. L. J. T0 A. 1 R. 1924 © 


All. 430; L. R, 5 A. 34 Rev 


(6) 58 Ind. Cas. 663; 18 A, L. J. 354; 2 U. P. LB. - 


(A.)41 
(0 08 maa. Cas. 7; 3U. P. L. R. (0) 18; 80,1. J: 


L, 


Tg, O. 1920) 


contending that the suit was exempted from 
the cogaizance of the Small Cause Court, 
merely because he had notadmitted the 
commission of any offence, the result would 
be that the plaintiff would always be en- 
titled to prefer a second appeal-if the 
decision went against him, but the defend- 
dat would be estopped from doing so.. I 
doubt very much whether such a con- 
fingency could have been contemplated 
by the Legislature. On the other hand, it 
is urged that there may bs some doubt in 
holding that a suit for recovery of the 
price of a tree already cut away is a suit 
‘for compensation for an act which is an 
offence under the Indian Penal Code. In 
case of suits for compensation for criminal 
trespass or. mjschief, for instance, it is 
conceded that there will be no difficulty in 
holding that the suit isone for compen- 
„sation for an act, which is an offence; but 
itis contended that suits for recovery of 
the price of the goods cut away or mis- 
appropriated cannot without some diff- 
. culty bs held to be suits for compensation 
for an dct which is an offence. It must, 
however, be conceded that the intention of 
‘the Legislature in amending the Small 
Causes Courts Act appears to have been to 
take away cases, where serious allegations 
amounting to the commission of an offence 
are made, from the ordinary jurisdiction of 
a Small Cause Court. 

I, accordingly, refer this case for decision 
to a Bench of two Judges. 

Mr. 5. N. Verma, for the Appellant. 

Mr. Hartbans Sahai, for the Respondent. 

JUDGMENT. 

Sulaiman, d.—A preliminary objec- 
tion is taken that no second appeal lies. 
In my order of reference I referred to some 
rulings showing that there has been acon- 
flict of opinion. It is not necessary to 
mention them overagain. In that order I 
suggested thatin order to decide whether 
a suitis one of a Small Cause.nature or not, 
oneshould refer to the allegations of the 
plaintiff as contained inthe plaint. Ifthose 
allegations make out a case, which is except- 
ed, it is immaterial what the defence raised 
is, or what the actual findings arrived at by 
the Courts below are. I pointed out that, 


ifthe defendants were held to be estopped - 


from contending that the suit was not cog- 
nizable by a Oourt of Small Causes merely 
because they themselves had not admitted 
that any offence under Ch. XVII of the 
Indian Penal Code had been committed, the 
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result would be that the plaiatiff may be 
entitled to prefer a second apozal, if tne 
decision went against him, but the defert- 
ant would bs estopped from doing sa. | 
doubted if sucha contingency could hive 
been contemplated by the Legislature. I 
still adhere to the same view. All that wo 
have to ses is whether the suit as brought 
Was one cognizable by a Court of Small 
Causes. This can be ascertained only by 
examining the allegations made in the 
plaint. If the plaint as drafted was not 
entertainable by a Court of Small Causes, 
it must be held that the suit was not of a 
Small Cause Court nature, irrespective of 
anything that might have been subsequent- 
ly put forward in defence or found by the 
Court. 

As to the contention that Art. 35 1!) must 
bs confined to cases where the suibis for 
compensation for the offence itself and 
not for the compensation for loss occasion- 
el by the offence, I admit that the language 
of this elau32 might hava been made 
clearer, Tne argument i3 permissible 
merely because the language i3 nob happy. 
But I have, no doubt, in my mind that it 
was Intended to cover all suits for coni- 
pensation for loss occasioned by an offente 
under Ch. XVII of the Indian „Penal Code, 
The object seems to be to take away cages, 
where serious allegations amounting to the 
commission of an offence are made, from 
the cognizance of the Courts of Smal) 
Causes. Ifwə were toadopt the contention 
urged on behalf of the respondents, the 
result would ba that, with the exception 
of perhaps sults for compensation for tres- 
pass or mischief, all suits for compensation 
for property taken away by dacoity, robbery, 
burglary, theft, extortion, ete., would be 
cognizable by a Court of Small Oauaes, 
This would destory the very utility of the 
provision. I am further fortified in this 
view by the fact that in many cases, decided 
by the various High Courts, it has been 
assumed, though not expressly decided, 
that suits for compensation for properties 
removed by theft or misappropriation come 
under s. 35 (41). ` 

In the present case the allegations in the 
plaint are that the defendants unlawfully 
colluded with each other and forcibly cut 
and appropriated the said tree without any 
rightin spite of remonstranées of the plaint- 
iff's servants. These allegations undoubt- 
edly make out an offence of theft and mis- 
chief. The suit was, therefore, excluded 


L 


132. 


from the jurisdiction of a Court of’ Small 
Oauses and, therefore, a second appeal lies. 

Boys, J.—I agres. The matter is, in 
my opinion, ‘very simple though, in view of 
the language used in certain of the deci- 
sions quoted in my brothers order of 
reference, it was necessary to refer the case 
to a Division Bench. 

There can be no question but that the 
jurisdiction of the Court has to be deter- 
mined in the first place by a reference to 
the plaint. That which is exempted from 
the jurisdiction of the Small Cause Court 
is “a suit” ofa certain nature. To deter- 
mine of what nature “the suit ” is we have 
obviously got to see what is sued for, and 
that brings us tothe plaint und there is no 
need to go any further. 

Next we have to see whether the facts 
alleged in the particular plaint—if the facts 
had been alleged beforea Magistrate—would 
have justified a Magistrate in holding that 
there were allegations of an offence coming 
within one or other of the definitions in 
Ch. XVII of the Penal Code. 

In this case the plaint alleges that the 
plaintiff was the owner of.a nib tree with 
which the defendants had no concern; that 
the defendants forcibly cut and appropriat- 
ed the tree; and that the defendants com- 
mitted this act after unlawfully conspiring 
together. 

Here we have clearly set out the elements 
necessary to constitute the offences of theft 
and mischief. The defendants were alleged 
to have deliberately with the intention of 
| causing wrongful gain to themselves, that 
is, dishonestly: taken moveable property, 
i.e., the wood after it had been cut (vide 
Explanations 1 and 2 tos. 378) out of the 
possession of the plaintiff. The defend- 
-ants were further alleged by the plaintiff to 
have, knowing that they were likely to 
cause wrongful! loss to the plaintiff, caused 
the destruction of the tree and thereby 
were clearly alleged to have committed 
mischief within the meaning of s. 425 of 
the Penal Code. There is clearly a suit 
for compensation for an act which is an 
offence punishable under Ch. XVII of the 
Penal Codé. Itis suggested that the suit 
must be one for compensation “for an act" 
and that here the suit is for compensation 
“for the value of a tree.” It is obvious that 
no plaintiff has any interest whatever in the 
mere cutting of a tree; it is only in this 
aspect ofits causing damage or loss to him 
in one or another that he is interested, I 
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have no hesitation -in holding that the 
case was one exempted from the cognizance 
of a Court of Smali Causes, and that asecond 
appeal lies. . 

By the Court.—On the merits we are 
of opinion that this case must go back. 
Tne learned Judge has conceded that the. 
issuss framed by the Honorary Munsif were 
not correct. We might add that on the 
pleadings they were not comprehensive 
enough. The learned Judge, however, has 
declined to send the matter back for re- 
trial on the ground that the appellant has 
no case at allon his ownadmission. This, 
in Our Opinion, is not acorrect view to take. 
The defendant in his written statement 
pleaded that his ancestcr had planted the 
tree in question and he had been in ex- 
elusive possession of it for a large number. 
of years and had aright to cut it and ap- 
propriate it. He, in fact, put forward a 
general right to appropriate sair items in 
that village. l 

There is no admission ofthe defendant 
which would be fatal to his defence. We, 
accordingly, direct that this appeal should 
be allowed and the decrees of the Courts 
below set aside and the-case sent back to 
the trial Court through the lower Appellate 
Court for disposal according to law. We 
further direct- under O. XLI, r. 28, of the C. 
P. C., that the following issues should be 
framed and tried:— 

(1) Did the defendant or his ancestor plant 
the tree in question, and if so, when or is it 
self sown ? 

(2) Has the defendant been in possession 
of the tree in question for more than 12 
vente and, ifso, what is the effect thereof? 
an 

(3) Has the defendant, as a tenant, any 
right by custom or otherwise to cut and 
appropriate the tree in question? l 
- Parties willbe at liberty to adduce fur- 
ther evidence. The costs will abide the 
event, ` 


A. N. A. Case remanded. 
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BOMBAY HIGH COURT. 
APPEAL No. 89 or 1925. 
ORIGINAL Sort No. 580 or 1922. 
January 27, 1926. 

. Present:—Sir Norman Macleod, Kr, 

* Chief Justice, and Mr. Justice Coyajes, 
Tae AMERICAN TRADING COMPANY 
PLAINTIFFS—A PPELLANTS 
VETSUS 
BIRD & Co.~-DErENDANTS— RESPONDENTS. 

Costs—-Interlocutory proceedings--Costs made costs 
in the cause, effect of-—Procedure—C, P. C. (Act V of 
1908), s. 33. A 

Where no order has been made on an interlocutory 
application with regard to costs, or it is specially 
directed that the costs should be reserved, then the 
Judge who decides the case has complete power and 
discretion over the costs of such interlocutory appli- 
gations, But it is different where the Judge who 
_ decides an interlocutory application makes an order 
` as to costs, either directing that one of the parties 
should pay the costs, or that the costs should be costs 
in the cause. [p. 134, col. 2.] i 

When the Judge either in Chambers or on motion 
makes an order that the costs of the application or 
motion shall be costs in the cause, he makes an order 
that those costs should be received by the party who 
gets the general costs of the action, and it is not 
open to the Judge who hears the case to interfere 
with that order. [p. 135, col. 1.] 

When on an application for examination of a wit- 
ness de bene esse or on commission, it is ordered that 
the costs shall be costs in the cause, it is not open 
tothe Judge who decides the case to deprive the 
successful party of the costs of the examination on 
the ground that the costs. were incurred unnecessarily 
at his instance, although it would be open to the 
Judge to hold that the successful party by its con- 
duct was nob entitled to the whole of the costs of 
the action. [ibid] | 

FACTS —This was a suit on an alleged 
contract between two firms and the only 
point material for this report isthe ques- 
. tion -of costs of two witnesses examined de 
‘bene esse andon commission by the defend- 
ants and the plaintiffs respectively, on a 
contention raised by the defendants. As 
to costsit was ordered in both cases that 
“the costs ofand incidental to this order and 
of the examination be costs in the cause.” 
At the trial the defendants dropped the 
contention on which the evidence of the 
witnesses was taken, and although the de- 
fendants succeeded in the suit, the Judge 
ordered that they should pay thecosts of 
examination of witnesses which had been 
unnecessarily incurred owing to them. 

Mr. Campbell, (with him Mr. Kemp), for 
the Appellants. 
Mr. Desai (with him Sir Thomas Sirang- 
man), for thé Respondents. | 
JUDGMENT. 
Macleod, C. J.—[His Lordship agreed 
with the trial Judge on the main question 
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that the plaintiffs had failed to prove the 
alleged contract, and proceeded:—} Then. 
there arose a further question with regard 
to casts. Taere was a certain order made 
on June 7, 1922, whereby it was ordered 
that Arthur Smith, a witnessfor the defend- 
ants, should be examined de bene esse on 
June 9, 1922, before the Prothonotary or 
one of the Deputy Registrars of this Court 
with liberty to the plaintiffsif so advised 
to cross-examine the said witness; and that 
the evidence so to be taken should be ad- 
mitted and used at the hearing of the suit 
saving all just exceptions. And it was 
ordered that the costs of and incidental to 


that order and of the examination should he 


costs in the cause. 


Then on Octobec 274, 1923, another order 
was obtained whereby a Commission was 
issued for the purpose of taking the examina- 


‘tion, cross-examination and re-examination 


viva voce, of Mr. A. F. Pringle, in Rangoon 
and it was ordered that the evidence taken 
under the Commission together with Ex- 
hibits if any should be read and used in 
evidence in the suit saving alljust excep- 
tions and that the costs of the parties 
therein of and incidental to the application 
and order, and of such examination should 
be costs in the cause., ; 

it Gi x k x Æ xk $ 

Section 35 of the C, P. C. says:— 

“(1) Subject to such conditions and limi- 
tations as may be prescribed, and to the pro- 
visions of any law for the time being in 
force, the costs of and „incident to all 
suits shall be in the discretion of the Court, 
and the Court shall have full power to 
determine by whom or out of what property 
and to what extent such costs are to be 
paid, and to give all necessary directions 
for the purposes aforesaid. The fact that 
the Court has no jurisdiction to try the 
suit shall be no bar to the exercise of such 
powers. 

(2) Where the Court directs that any costs 
shall not follow the event, the Court shall 
state its reason in writing.” ° 


That section lays down a general rule 
as to the powera of the Court in award- 
ing costs, and, as it is provided that, if the 
Court directs that any costs shall not follow 
the event, the Court shall state its reasons 
in writing, effect was thereby given to the 
general rule of practice that costs shall 
follow the event, unless the Court decides 
that for some good reason the successfiil 


"194 
party shall be deprived of the whole or part 
of his costs. : 

Reference has been mada to the decision 
of the House of Lords in Read, Hewitt & Co, 
v. Joseph (1), where it was held that “ihe 
expression ‘the costs shall follow the event’ 
in the second proviso to QO. LAY, vr. |, 
which regulates the cosisin Jury actions, 
means thaf the party who on the whole 


succeeds in the action gets the general costs . 


of the action, but that, where the action 
invelves separate issues, whether arising 
under different causes of action or under 
one cause ofaction, the costs of any parti- 
cular issue go to the party who succeeds 
upon it. » 3 

“An issue,in this sense, need not go to 
the whole cause of action, but includes any 
issue which hasa direct and definite event 
in defeating the claim to judgment in whole 
or in part.” 

It has never been disputed in this Court 
‘that the Court which decides in favour of 
one party or the other may direct that 
the costs of certain issues shall be paid 
by the party who loses on those issues, 
although he may have won the action by 
reason of the findings on the remaining 
issues. The general rule of practice that 
costs should follow -the event, is not con- 


nected in any way with the proper construc-’ 


tion to be put on the words “costs costs in 
the cause,” when appeariug in an order of 
the Court. | 

In Templeton v. Lawrie (2) a question 
arose before Mr. Justice Russell with regard 
tothe meaning’ of the words “coats casts 
in the cause” in an order which had been 
made before trial. His Lordship said (page 
237*):— 

“Tam of opinion that these words do 
not meanthat these costs will follow. the 
event, but that those costs remain to be 
dealt with by the Court at the hearing. 
In the Court of Chancery, as is well-known, 
casis have always been in the discretion of 
the Court, and as a general rule costs will 
follow the result : 
Ferguson v, Wilson (4). In Hodges v. Jlodges 
(5), Jessel, AL. R, says: “The dismissal of 
an action with costs ought to inelude all 
costs reserved, [will give instructions to 

(1) (1918) A C. 717; 88 L. J. K. B. 1; 62 3. J. 715, 

(2) 35 B. 232, 2 Bowe L R. 241 & 623. 

(3) (1861) 30 L J. Ch. Gl4; 4 L. T. 682: 9 W. R. 
817; 127 R. R. 923. < 

(4) (1867) 2 Ch. A. 77 at p. 92; lo W. R. 27, 

(5) (1877) 95 W. R. 162. 


"Page of 25 B.—([Ed,] 
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the Registrar „always to insert, without any 
special directions, in all orders made in 
this branch of the Court, tne words “in- 
eluding costs of all applications ordered to 
stand over until trial, and all costs reserved 
to be disposed of at the trial.” So that if 
will be for the other side to show why they 
should not be put in,” a 

It is perfectly clear that where no order 
has been made on an interlocutory appli- 
cation with regard to costs, or it is specially 
directed, that the costs should be reserved, 
then the Judge who decides the case has 
completé power and: discretion over the: 
costs of such interlocutory applications, 
But-it is different where the Judge who. 
decides an interlocutory application makes 
an order as to costs, either directing that 
one of the parties should pay the costs, or 
that the costs should be costs in the cause. 

In the case I am dealing with reference 
was made tothe decision in Koosen v. Rose 
(6). The action was brought to recover the 
sum of £150, the price of a motor carriage, 
The plaintiff having taken outa summons 
for judgment under O.'XIV, Day, d, at 
Chambers, gave tne defendant leave to 
defend, and ordered that the costs of the ap- 


plication should be costs in the cause, and 


further directed that the case should be 
put into the Short Cause List. Wright, J.. 
at the trial gave judgment for the plaintif 
with costs, legs the amount of the costs of 
the proceedings under O. XIV. The Judge 
said that in his opinion the case was not 
one fit to ba tried under O. XIV, and that 
in all prohabllity if the facts had been 
fully known to Day, J., he would have 
made the plaintiff pay his own costs. The 
plaintiff appealed from so much of the 
judgment as deprived him of his costs of | 
the application at Chambers. Lord Esher, 
M. R. said :— l 

“Wright, J..at the trial assumed to him-. 
self the power of altering a decision whieh 
had been come to by Day, J., at Chambers 
with regard.to the costs ofan application 
under ©. XIV. This appeal is brought on | 
the ground that he had no jurisdiction tu 
interfere with that order asto costs. The 
rule must be this, that a Judge cannot 
interfere with an order of a Judge ofco- 
ordinate jurisdiction by way of appeal or 
otherwise, unless some Statute has expressly 
given him the power to doso. In my 
opinion that part of the judgment which 
deprived the plaintiff of his costs of the 


(6) (1897) 45 W. R. 337; 76 L. T. 145. 
; A 


i 
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application under `O. XIV, was Leas 
jurisdiction and void, and must be ove 
ruled.” 

It was clearly considered, then, by the 
Master of the Rolls that Mr. Justice Day 
‘in ordering costs to be costs in the cause 
had directed that those costs should follow 
the general costs of the action, and it was 
not open to the Judge who heard the case 
to make another order depriving the plaint- 
iff, who was entitled to the general costs 
of the action, of the costs of the. inter- 
locutory application under O. XIV. Mr. 
Justice Russell distinguished that case, 
considering -that it was a special case, be- 
. cause O. XIV, specially provides that the 
Judge in Chambers shall deal with costs. 
But it is perfectly clear that in all appli- 
cations in Chambers the Judge hasa dis- 
cretion to deal with the costs 5 of the appli- 
cation. The same rule applies to appli- 
cations made in Court by way of motion. 


When the Judge either in Chambers or- 


on motion makes an order that the costs 
of the application or motion shall be costs 
in the cause, he makesan order that those 
costs should be received by the party who 
gets ths general costs of the action, and it 
is not open to the Judge who hears the 
case to interfere with th: at order. We think, 


therefore, that the decision of Mr. J ustice ` 


Russellin the case I have cited must be 
overruled. Although the case went to the 
Appeal Courtin appeal against the decision 
of the learned Judge on the preliminary 
issues raised at the trial, this particular 
decision on the question of costs does not 
appear to have been dealt with by the 
Judges in appeal, and, therefore, ‘we are 
entitled to take it for granted that that 
particular question was not proseecnted þe- 
fore the Appeal Court. 
remained the decision ofa singlé Judge. 
We think that Mr. Justice Crump failed 
to realise the distinction between giving 
effect to the rule laid down in the Civil 
Procedure Code thatcosts shall follow the 


event, unless the Judge gives reasons to 


the contrary in writing, and the question 
of construing a particular order made by 
aJudge with regard to costs. When in 
tha orders for the examination ofone wit- 
ness de bene esse and the examination of 
another witness on Commission, it was 
ordered thatthe costs sheuld ‘be costs in 
the cause, the Judge who heard the case 
“had .no jurisdiction to interfere with those 
orders whereby those events become’ part 


The decision still- 
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of the general costs of the action to which 


the successful défendants were held en- 
titled. It would have been open to the learn- 
ed Judge to have held that the defendants 
by their conduct were not entitled to the 
whole of the costs of the action, and, i: he 
had dealt with the case in that manver, 
then there would have been no reauscn to 
interfere. But as the ease stands at pre- 
sent, the costs which I am now dealing 
with must be taken to be part of the 
general costs of the action, and the defend- 
ants are entitled tothem. To that extent 
the cross-objections must he upheld. The 
appeal is dismissed and the cross-objections 
are allowed with costs in both cases. 

Oya; Jd.—I agree. 

| ‘Appeal ana 
PATNA HIGH COURT. 
SECOND CIVIL APPEAL No. 322 or 1924, 
July 13, 1926. 

Present:—Sir Dawson Miller, Kr, Chief 
Justice, and Mr. Justice Foster. 
Musammat DHARICHNA KUAR 
AND OTHERS—DRFENDANIS APPELL. INTS 
VETSUS 
Mahan ‘aja Bahadur KESHAVA PRASAD 
SINGH or DUMRAON PLAINTIFF AND 
KAMLA KUAR AND OTHERS— DEFENDANTS 

— RESPONDENTS. . 

Limitation Act (IX of 1908), Seh. I, Arts. 142, 144— 
Suit for ejectment not based on dispossesston—- Adverse 
possession, burden of pr oof. 

A suit for cjeetment in which the plaintiff does not 
sol up a case of dispossession by the defendant is 
governed by Art. 144 of Sch. Iof the Limitation Act 
and not by Art. 142. [p. 137, col, 1] 

Burden of proof of adverse possession in a suit 


E Art. 144 ison the defendant. [p. 137, 
col 2 


Appeal from a decision of the District 
Judge, Shahabad, dated the 19th November 
1923, modifying that of the Second Subordi- 
nate Judge, Arrah, dated the 2nd June, 1922, 

- Messrs. P. Dayal and Sheosaran Lal, for 
the Appellants. 

Messrs. L. N. Singh, N. N. Singh and 
Sunder Lal, for the Respondents.” 

JUDGMENT. 

Miller, ©. d.—This is an appeal by 
some of the defendants in the Suit from a 
decision of the District Judge of Shahabad 
varying“ the decree of the Subordinate 
Judge ‘of Arrah. 

The suit was institutet by the Maharaja 
of Dumraon against a number of defend- 
ants some of whom are proprietors of 
Mahal Gangbarar and others tenants of. 
certain holding measuring 5339 acreg 
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Which according to the plaintiff lies partly 
within Mahal Gangbarar and partly wit- 
hin Mahal Naubarar which belongs to the 
plaintiff. The rent payable by the tenants 
to their landlord amounting to Rs. 321 
has for sometime been collected by the 
proprietor of Gangbarar alone and the 
object of the suit is to obtain a declaration 
that an area of 43°88 acres ofthe holding 

in question lies within the plaintiff's mahal 
“and an apportionment between the pro- 
prietors of the two estates respectively of 
the rent recoverable from the tenants. The 
plaintiff also claims arrears of rent in res- 
pect of the proportion of the land claimed 
by him for the four -years preceding the 
suit which was instituted on the 30th 
September, 1920. 

The estate known as Sheopur Diar 
Naubarar or more shortly Naubarar lies 
immediately to the south of Sheopur Diar 
Gangbarar Janubi referred to herein as 
_ Gangbarar. Owing to various changes in 

the course of the river Ganges which: at 
present passes through Gangbarar the 
jands now forming Naubarar were in the 
middle of the last century submerged. 
Shortly before 1862 the river receded to 
the north. In that year new measure-. 
ments were made of a large area includ- 
ing what had formerly been the bed of 
the river. A portion of this new area was 
added to Gangbarar -by way of compensa- 
tion for the recently diluviated area in 
that mahal and the remaining portion 
further south measuring 2,877 bighas was 
formed into a separate, estate named 
Naubarar and settled with the proprietors 
of Gangbarar at a revenue of Rs. 1,104. 
At that time a small portion only amount- 
ing to seme 570 bighas of this newly form- 
ed estate was fit for cultivation. In 1304 
the proprietors having failed to pay. the 
Government revenue for reasons which 
itis not material to consider the Naubarar 
estate was put up for sale by the Collector 
and purchased by the then proprietor of 
the Dumraon Raj, the predecessor-in-in- 
terest of tke plaintiff. 
boundary disputes arose between the new 
proprietor and the maliks of Gangbarar and 
in 1911 a suit afterwards registered as Suit 
Noa. 4 of 1913 was instituted by the plaint- 
iff against some of fhe proprietors of Gang- 
barar with a view to settling the boundary 
between the two estates. In that suit the 
plaintiff was successful and obtained a 
decree in the trial Court in January 1916. 
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Subsequently | 
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An appeal to the High Court at Patna was 
dismissed in December 1919 and the High- 
Court decree was affirmed ‘by the Judicial 
Committee of the Privy Council in January 
1925. The result of that litigation was to 
establish as against the defendants therein® 
the demarcation line between the estates 
as that shown in amap prepared by Mr. 
C. H, Parker, the District Engineer of 
Arrah, which is the boundary now claimed 
by the plaintiff in the present suit. The 
plaintiff in pursuance of his decree of 1916 
obtained, in the same year, dakhil dahani 
or symbolical possession through the 
Court of the area to which the decree en- 
titled him and in 1917 the Revenue Authori- . 
ties readjusted the revenue payable in 
respect of Naubarar increasing it to, in 
round figures, Rs, 6,900. The increase in 
the revenue was due to the fact that the 
original revenue assessed in 1862 was 
based on a cultivable area of 570 bighas 
only but was hable to afresh adjustment 
under-s. 4 of Regulation XI of 1793 as 
new lands within the estate became fit 
for cultivation. It appears: that Mahal ` 
Gangbarar is divided into a number of 
different pattis, some 17 in all, each -patti 
being sub-divided into several khewats 
and the proprietors of each appear to be 


_In possession,of a separate area with a 


separate collection of rent from the tenants. 
The present defendant-proprietors are the 
8-annas share holders in four khewats 
appertaining to two pattis known. as Sheo- 
biksh Singh's and Suthar Singh's pattis.. 
These defendants were unfortunately for 
the plaintiff, not included as defendants 
in the Suit No. 4 of 1913 and contend that 
they are not bound by the decree passed 
therein, or the dakhil dahani which fol- 
lowed it. They dispute the plaintiff's 
boundary line and contend that the hold- 
ing in question in this suit lies within 
Gangbarar. They also contend that they 
had all along collected the rents as pro- 
prietors of Gangbarar and have acquired a 
title by adverse possession. 

Two main questions arose for determina- 
tion, (1) whetber the holding lay within 
Nauharar or Gangbarar, and, (2) whether 
in any event the maliks of Gangbarar had 
acquired title by adverse possession. The 
Subordinate Judge of Arran who tried 
the suit decided both issuesin favour of 
the defendants and dismissed the suit, 

On appeal the District Judge of Shah- 
abad reversed this decision, finding that 
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it had been sufficiently proved that 43 odd 
acres of the holding were comprised in 
Naubarar as statéd in the report and map 
of the Commissioner appointed in the case. 
He did not allow the claim for arrears of 
rot as the tonants had not engaged to 
pay any rent to the plaintiff but declared 
that the plaintiff was entitled toan assess- 
ment of fair and equitable rent of the area 
included in Naubarar as against the tenant- 
defendants. He also decided the question 
of adverse possession against the defend- 
ants, 

The proprietor-defendants have preferred 
a second appeal to this Court and chal- 
lenga the decision ofthe District Judge 
on both points. His decision is based on 
findings of fact which are binding on this 
Court in second appeal unless it can be 
shown that he has erred on some point of 
- law material to his decision. 

It is contended by the learasd Vakil for 
the appellants thatthe District Judge has 
improperly admitted evidence of the de- 
marcation line between the two estates and 
that, if this evidence is excluded, there 
is nothing to show in which estate the dis- 
puted land lies, and, secondly, that this 
being a suit in ejectmant a3 against the 
muliks of Gangbarar the plaintiff has fail- 
ed to prove his possession within 12 years 
from the institution of the suitand hence 
his claim is barrel by Art. 142 of the 
Indian Limitation Act. 

_ On the sscoad ofthe above points the 
learned District Judge held that Art, 144 
and not Art. 142 of the Limitation Act 
applied, and found as a fact that the de- 
fendant maliks had not proved that they 
had collected rents or exercised acts of 
ownership over the property for a period 
of 12 years before the suit, the earliest 
reliable evidenca of the exercise of pro- 
prietary rights by them being of the year 
1914 when a suit for rent was successfully 
-instituted against the tenants for the three 
previous years. In my opinion the learned 
District Judge was right in treating the 
casa as one governed by Art. 144. It was 
noi a suit for ejectmant falling within 
Art. 142 as the plaintiff hal not sst up 
& o13s of dispossession. Tha trial Court 
had treated ths cass as one of disposses- 
sion through a mistaken interpretation of 
para, 5 of the plaint which, however, refers 
not to the present defendants but to the 
defendants in the Suit No. 4 of 1913 above 
mentioned. The onus of proving adverse 
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possession was accordingly on the defend- 
ants and they failed to discharge the 
burden. Onthe question of adverse posses- 
sion, I am of opinion that the District 
Judge's findings can not be disturbed. 

On the question of title the case stands 
thus: The matter for determination is the 


' line of demarcation between the two estates. 


The judgment and the evidence adduced 
in the Suit of 1913 including Mr. Parker's 
map, being res inter alios acta, are not as 
against the present defendants, who were 
not impleaded in that suit, evidence of the 
facts therein dealt with and decided. At 
the most they are admissible merely as an 
assertion of title to the lands lying to the 
south of the line demarcated as the bound- 
ary in Mr. Parker's map. But the matter 
does not stand or fall on Mr. Parker's map 
alone. At or about that time boundary 
pillars were laid down openly and in the 
presence of the maliks of Gangbarar to 
demarcate the dividing line between the 
two estates and no objection appears to 
have been taken by anyone. The bound- 
ary thus delimited followed the map and 
report’ of Mr. Parker, a gentleman of com- 
petent knowledge, who is now dead. This 
line was adopted by Government and 
panchsila daura papers were prepared in 
accordance therewith when the increased 
assessment of the revenue of Naubarar was 
made in 1917, and the plaintiff as malik 
of Naubarar was recorded in the Collector's 
register as proprietor of the area thus 
demarcated and Iving to the south of the 
boundary pillars. Again, justas the plaint- 
iff has been subjected to an increase of 
revenue in respect of Naubarar, so also 
the maliks of Suthar Singh’s and Sheobuksh 
Singh's pattts in Gangbarar have had a 
proportionate reduction in their revenue 
which they have naturally accepted with- 
out question. In the present suit an amin 
was deputed to demarcate the boundary 
between the estates. Exactly what informa- 
tion he had before him, or acted upon, 
except the boundary pillars and Mr. Par- 
ker's map, is not very clear, apd his evi- 
dence has not been referred to before us. 
But his map and report agree substantial- 
ly with the plaintiffs case. He found that 
43°49 acres of the 4383 claimed. lay with 
Naubarar. The learned District Judge 
accepted his report. He also held that 
Mr. Parkar’s map was admissible in evidence 
of the matters in controversy. I do not 
think it is necessary to determine whether 
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_the map is admissible as evidence against 
the defendants in the circumstances dis- 
- closed, for altogether apart from it I am of 
opinion that there was sufficient evidence 
on the record tosupport the finding that 


the disputed holding, to the extent found. 


lay within the boundaries of Naubarar. I 
would, accor dingly, dismiss thisappeai with 
costs. 

‘Foster, J.—] agree. 


LAN, A, : Appeal.dismissed., 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DeorgE No, L123 
oF 1923. 
March 31, 1925. 

Present: —Myr. Justice Chakravarti. 
RAHIM SHEIK. A—Derenpant No. 1 
—APPELLANT 
VETSUS 
Munshi SALIM-UD-DIN AHAMMAD 
—PLAINTIFF AND OT HERS—DEFENDANTS 


Nos. 2 and 3—RESPONVENTS. 

Bengal Tenancy Act (VIII of 1885), s. 153—Rent 
De ee determining amount - of vent payable— 
Appeal. 

The plaintiff instituted a suit for rent alleging 
that he had acquired the interest of the deceased 
lessorfrom his only widow. The defendants contend- 
ed that thers was also anothér widow and, therefore, 
the plaintiff had acquired only an § annas share, and 
further that since the other widow was not made a 
party the suit was wholly defective. -The trial Judge, 
who was specially empowered under s. 153, cl. (b) “of 
the Bengal Tenancy Act to try rent suits, he id that the 
deceased left only one widow and decreed the suit: 

Held, that the® decree was appealable under s.'153 
of the Act inasmuch asit determined the amount of 
rent payable to the plaintiff by the defendants, though 
the contention of the defendants was such that, if 
upheld; it would have entailed the dismissal of the 
whole suit. [p. 139, col. 1] 

Appeal against a decree of the District 
gues Faridpur, dated the 15th of Janu- 
ary, 1923, refusing to entertain an appeal 
ele that of the Munsif, First Court, 
Goalundo, dated the 9th of December, 


1922. 7 

Babu Phanindra Lal “Moitra, for fhe Ap- 
pellant. 

Dr. Dwirka Nath Mitter, Babus Manin- 
dra Nath Roy, Biraj M ohan Mazumdar, for 
the Respondents. 


JUDGMENT.—This is an appeal by 


defendant No. 1 Snd arises out of a suit for 
rent brought by the plaintiff. The plaintiffs 
‘case was that he had PUN the:interest 
of one Bepin from Janaka Sundari, the sole 
widow of Bepin, that the defendants held 


‘| 
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‘in value. 


` 
. 
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a jamaat a rental of Re. 1-8 per year under 
Bepin and that the plaintiff by his purchase 
from the widow of Bspit was entitled to, 
realize the rent payable by the defendants. 

The arrears claimed were for the years.1324 
to 1327. The total amount of the claith 

was'Rs. 7-11-9. The defence of the defend- 
ants was that the plrintiff purchased, as- 
suming his purchase to be true, only from 
one of ‘the widows of Bapin, that there was 
another widow left by Bepin called Sukbada 
Sundari and that the plaintiff wes, there- 
fore, entitled toanly 8 annas share of the 
rent and not to the 16 annas. The defendants 
further contended that if the plaintiff was 
entitled to an eight annas share of the rent 
the suit would be defective because all the 
landlords had not sued jointly. 

The Munsif who tried the case“ was espé- 
cially empowered under s. 153, el. (6) to try 
special cases: of rent of less. than Rs. 50 
That Court held that Bepin left 
only one widow the plaintiff's vendor and 
not two widows as contended for by the de- 
fendants. In that view there could be.no 
defect of parties and the plaintiff would 
be entitled to receive 1§ annas ofthe rent 
payable by the defendants and as there was 
no other defence established the suit was 
decreed in favour of the plaintiff. | 

Defendant No.1 alone preferred an ap- . 
peal to the learned District Judge who 
has dismissed the appeal holding that it 
was not competent as the suit was “tried by 
2 officer who was empowered under s. 153, 

1. (b) of the Bengal Tenancy Act to try 
ne CASES, 

As I have already stated defendant No. 1 
appeals to this Court and it is contended 
by the learned’ Vakil for the appellant that 
the appeal before the learned District Judge: 
was competent, because the main question 
raised in the trial Court was in substance a 
qnestion asto whether the rent payable to 
the plaintiff was the entire amount or only 
a moiety of it as payable to one of the two 
widows of Gepin. 

It seems to ‘me that this contention is well- 
founded. The 4th para. of the written 
statement distinctly raises the question, 
namely, that the rent payable to the plaint- 
iff was not 16 annas but only 8 annas of the. 
entire rent. That was a question which 
distinctly related to he emount of rent 
payable by the defendants to` the plaintiff. 
The.sole issue which was tried by the trial. 


Court at considerable length and upon the 


evidence in the ease was as to whether the 


§ 
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plaintiff was entitled to thé 16 annas of the 
property as claimed by him or only toa 
half of that as alleged by the defendants. 
The trial Court came to the conclusion upon 
the evidence that the plaintiff was entitled 
tothe 16 annas. Now defendant No. lappeal- 
ed to the learned District Judge and 
mainly raised the question as to whether 
the judgment of the learned Munsif decid- 
‘ing that the plaintiff was entitled to the 
16 annas of rent was correct ornot. True, 
if the question raised by the defendants was 
determined in their favour it might be that 
the plaintiff instead of getting a decree for 
dö annas of the rent might not get any dec- 
ree for rent, because the other co-sharers 
` were not parties to the suit. But the result 
of the judgment and.decree of the Munsif 
was that the defendants were liable to pay 
the entire amount of rent to the plaintiff 
and not eight annas as contended by them. 
This decision, therefore, in my opinion, 
clearly determines a question as to the 
amount of rent payable to the plaintiff by 
the defendants. That being so, the appeal 
would be competent under s. 153 of the 
Bengal Tenancy Act. 

It was urged by the learned Advocate for 
the respondents that although the question 
of the amount of rent payable by the de- 
fendants to the plaintif was raised in the 


written statement the form of the issue’ 


was whether the suit was bad.for defect of 
parties, But I may point-out that the Ist 
issue raised the question as to the relation- 
ship of landlord and tenant existing bet- 
ween the parties. The determination of 
both these issues involved the question as’ 
“to whether the plaintiff was the sole land- 


lord or a landlord to the extent of 8 annas 


share. It may be that if the question was 
determined in favour of the defendants 
the suit might fail on the ground of 
defect in the form of the suit. But as the 
decree stands it did clearly determine that 
the amount of rent payable by the defend- 
ants was 16 annas overruling the defence 
of the defendants that it was only 8 annas 
and not more. In the appeal: before the 
learned District Judge the defendant was 
entitled to raise the question that the 
amount of rent payable to the plaintiff 
was not the 16 annas but only 8 annas. It 
must be borne inmind that in considering 
whether an appeal is competent or not the 
substance of the matter must not be lost 
sight of. By the proviso to s. 153 of 
the Bengal Tenancy Act the Legislature 
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clearly intended that any question -which 
determines the amount of rent payable 
by a tenant-is a question. which can be 
agitated in appeal even against a decree 
of an officer specially empowered with 
final jurisdiction. 

“Tam, therefore, of opinion that the ap- 
peal -before the learned District Judge 
was competent and should have been 
entertained. In the result, I set aside the 
judgment and decree of the learned District 
Judge and send the case back to’ him to be 
tried on the merits in accordance with 
law. 

The appellant is entitled to his costs of 
this appeal, The other costs will abide the 
result. 

In connection with this appeal there 
is an application which is not pressed. 

ALN. A. Appeal allowed. 


i 


ALLAHABAD HIGH COURT. 
SECOND Ciyrt APPBAL No. 547 or 1924, 
June 30, 1926. 

Present:—Mr. Justice Daniels. 
Musammat JANKI AND OTHBRS— 
DEFENDANTS —APPELLANTS 

; VETSUS 
RUSTAM KHAN AND axnoTHER— 
PLAINTIFFS—- RESPONDENTS, 

Limitation Act (IX of 1808), Seh. I, Arts. 123, 144 
—Suit for distributive share against co-heir, applicnhi- 
lity of Art. 123. 

Article 123 of the Limitation Act applies to every 
suit in which the plaintiff claims’ an undistributed 
share in the estate of a deceased person, and not 
merely to suits against persons who either as exe- 
cutors .or administrators represent the estate of the 
deceased. ip. 140, col. 1.) < 

Maung Tun Tha v. Ma Thit (3), Shivinbui v. Ratan- 
bai (1) and Sri Rajah Parthasarathy Appa Rao v., 
Venkatadri Appa Rao (5) followed. 

Umardaraz Ali Khan v. Wilayat Ali Khan (1) and 
Amine Babi v. Najmunnissa Bibi (2) not followed. 

Second appeal against a decree of the 
District Judge, Agra, dated the 9th of 
January, 1924. ; 

Dr. N. C. Vaish, for the Appellants. 

Mr. N. P. Asihana, for the Respondents. 

JUDGMENT.—The principal point in 
this appeal, and the only point which in 
the view whichI take it is necessary to 
decide, is a question of limitation. The 


‘suit was one by the plaintiffs, Rahim Khan 


and Rustam Khan, claiming the share to 
which they are entitled under Muhammadan 
Law in the estate of Wazir Khan. The 
suit is brought against Wazir Khan's 
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widow Musammat Janki, his daughter 
Musammat Dhora, and Nur Khan, son of 
Sardar Khan, minor, under the guardian- 
ship of Musammat Dhora Musammat Janki 
purported to make a gift of the entire 
estate on Ist February, 1921, in favour of the 
other two defendants. The question is 
whether the suitis governed by Art. 123 or 
Art. 144. The Courts below have held that 
Art. 144 is applicable, and that although 
the suit was brought more than twelve 
years after Wazir Khan’s death, it is within 
time because the possession of Afusammat 
Janki being that of a co-heir could not be 
adverse to the plaintiffs. IfArt. 123 applies, 
the suit was admittedly time-barred. The 
view formerly taken in this Court was that 
Art. 123 only applied where the suit was 
against the person who either as executor 
or administrator represents the estate of 
the deceased personand is undera legal 
obligation to distribute the shares to those 
entitled to them, and that it does not apply 
where the suit was brought against a co- 
heir who is neither executor nor adminis- 
trator. This view was affirmed in the 
decisions in Umardaraz Ali Khanv. Wila- 
yat Ali Khan (1) and -imina Bibi v. Naj- 
munnissa Bibi (2). These decisions are, 
however, inconsistent with the decisions 
of their Lordshipsof the Privy Council in 
Waung Tun Tha v. Ma Thit (3). That was 
a case under Burmese Buddhist Law, but 
is distinguishable in principle from that 
before me. It was a suit brought by the 
son for his share of the estate against the 
widow of the deceased and the other heirs 
and not againstan executor or administra- 
ter, Their Lordships clearly laid down 
that the period within which the plaintiff 
could bring his claim was that fixed in 
Art. 123 of the Limitation Act. This Privy 
Council case has been construed as setting 
aside the previous case to the contrary in 
Shirinbait v. Ratanbai (4) where their Lord- 
ships hold thatin view ofthe Privy Council 
decision it must now be taken that Art. 123 
applies to every suit in which the plaintiff 
claims an yndistributed share in the estate 
of a deceased person. A similar view has 
been taken by a Bench of three Judges of 


(1) 19 A. 169; A. W. N. (1897) 34; 9 Ind. Dec. (N. s.) 


1. i . 

(2) 27 Ind. Cas, 712; 37 A. 233; 13A. L. J. 255. 

(3) 38 Ind. Cas. 809; 44 C. 379; 44 L A. 42; 19 Bom. 
L. R. 294; 15 A.L. J. 96; 32 M. L. J. 71: 21 M. L. T. 
97; 21 O. W. N. 527; 26 C. L. J. 169; 9 L. B. R. 56; 10 
Bur. L. T. 138 (P. C). 

(4) 51 Ind. Cas. 209; 43 B. 845; 21 Bom. L. R. 384. 
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the Madras High [Court in Sri Rajah Par- 
thasarathy Appa Rao v. Venkatadri Appa 
Rao (5) where, following the Privy Council 
decision in Maung Tun Tha v. Ma That (3), 
they hold that Art. 123 applies to a suit for 
a legacy against any person rightly of 
wrongly in possession of the estate of the 
deceased under such circumstances that he 
is bound to dsal with it as the estate of the 
deceased. - Following thesPrivy Council 
decision I hold that the suit is time-barred, 
and, getting aside the decree of the Court 
below, dismiss the suit with costs in all 
Courts. 

A. N. A. Appeal allowed. 

(5) 70 Ind. Cas. 689; 46 M. 190; (1922) AL” W. N. 
532; 16 L. W. 369; 43 M. L, J. 486; A. I, R. 1922 Mad, 
457; 31M. L, T. 221. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE No. 159 
oF 1924. 
January 15, 1926. 
Present:—-Justice Sir Hugh Walmsley, KT., 
and Mr. Justice Chakravarti. 
Toe SECRETARY or STATE ror INDIA 


ix COUNCIL—OpposItE PARTY-—APPELLANT 


versus 
Mr, K. B. BANNERJ EE—C tat mant— 
— RESPONDENT. 

Land Acquisition Act (I of 1894)—Award, if 
decree—Court fees how to be paid on appeal. 

An award made on a reference to the Land Acquisi- 
tion-Tudge isa decree. [p. 141, col. 1.] = 

Ad valorem Court-fees must be paid on a memo- 
oe uf appeal against an award made by the Judge. 
20144. 

The provisions of s.8 ofthe Court Fees Act have 
been made redundant by the amendment of the Land 
Acquisition Act and the inference drawn from the 
discrimination made between the claimant and the 
Secretary of State is no longer warranted. [ibid.] 

Appeal against a decree of the Land 
Acquisition Judge, 24-Pargannahs, dated 
the llth of January, 192+. 

Babu Surendra Nath Guha and M. Nur- 
uddin Ahmed, for the Appellant. 

Mr. S. M. Mullick and Babu Mon Mohan 
Banerjee, for the Respondent. 

JUDGMENT. | 

Walmsley, J.—This appeal is preferr- 
ed by the’ Secretary of State against the 
decision of the Land Acquisition Judge on 
a referenceunder the provisions of the Land 
Acquisition Act 

Some land was acquired for the extension 
of the Medical College Hospital, and the 
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plot under consideration les immediately 
to the east of the plot to which Appeal 
“No. 158 relates. Before the Collector the 
claimant asked for compensation atthe rate 
of Rs. 10,000 per*kattu and Rs. 20,000 for 
what was called severance. In the reference 
the claim per katta was reduced to Rs. 6,000 
nothing was said about severance, but in 
the Judge’s Court the sum demanded on 
. that account was Rs. 4,500. The Collector 
awarded Rs. 4,000 per katta and gave nothing 
for severance. ‘The Judge has enhanced 
the rate per katta to Rs. 5,000 and has 
added Rs. 2,500 for severance. 

A preliminary objection has been taken 
on the ground that the appeal has been 
filed on astamp of fifteen rupees only. It 
is said that full Court-feegon the value of 
the relief claimed should have been paid. 
It is conceded that the old practice was to 
pay ad valorem Court-fees but the appel- 
lant has the authority of the Punjab and 
the Madras Courts for paying the smaller 
sum. The Court Fees Act makes it clear 
that aclaimant must pay ad valorem fees, 


but the wording of the section that makes , 


that provision suggests that when the 
Secretary of State appeals for a reduction 
of the sum awarded some other rule applies, 
andif the Court-fees payable by a claimant 
are not governed by the ordinary rules 
affecting decrees it seems thatthey cannot 
be applicable in the ease of an appeal by 
the Secretary of State. Ifthat is so, the 
only Article in the Court Fees .Act under 
which such an appeal can be classed though 
not very appropriately is Art. 17 (4), an 
-appeal to set aside. I think, however, that 
the position has been changed by the recent 
amendment of the Land Acquisition Act. 


For a purpose unconnected with the matter . 


of Court-fees the decision of the Judge has 
been made’a decree, and the result is that 
the Secretary of State is appealing against 
adecree. Wherea claimant demands an 
enhancement of the Judge's award he also 
is appealing against a decree, and the 
special provision of s. 8 of the Court Fees 
Act may now, probably, be regarded as 
redundant. At any rate the inference drawn 
from the discrimination made between the 
claimant and the Secretary of State is no 
longer warranted. I think, therefore, that 
ad valorem fees should be paid. As the 
smaller sum was paid on the authority of 
‘decisions by other High Courts, time will 
be given to the Secretary of State to put 
in the deficit, 
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Now I turn te the merits of the case. The 


1 learned Judge has referred to the situation 


of the land, and has shown that four of the 
sales andawards adduced for comparison 
cannot be accepted as showing the value ot 
the plot under consideration. Other awards 
show that land with a frontage on Bowbazar 
Street may be valued at about Rs. 10,0C0 
per katta. This plotis not on the street, 
hut it differs from the plots on each side of 
itin this that access tothe street is not 
completely cutoff. The Collector consider- 
ed that this gave the plota greater value 
than the plots on each side of it, and the 
only question is how much greater is that 
value. The learned Judge thinks that com- 
pensation should be at the rateof Rs. 5,000 
per katta. I think that is a generous esti- 
mate, but I am not satisfied that it is ex- 
cessive. 

The next question is whether the Judge 
is rightin awarding compensation for what 
is called “ severance’. The term is not 
appropriate. The effect of the acquisition is 
to leave the owner in possession of a narrow 
strip of land at the south end of the plot 
acquired, which by its situationis awkward- 
ly attached to the plot further south. It 
is said that shape and situation make it 
impossible to derive the fullest advantage 
from this narrow strip. In this case also, | 
think that the claimant is inconsistent ; he 
bases his demands on proximity to Bowbazar 
Street, and the acquisition does not interfere 
with that. All that can be said is that the 
plots left to him are irregular in shape, but 


-I donot think that that fact has any real 


effect on their value. I think, therefore, 
that compensation on this account should 
not be given. 

In the result, I think, that the appeal 
should be allowed in part, the Judge's 
award being affirmed in regard to theccm- 
pensation fortheland and reversed in re- 
gard tocompensation for depreciation of the 
remainder. 

The appellant will recover proportionate 
costs. 

Chakravarti, J.—I agree. ° 

A. N. A. Appeal parily allowed, 


- 
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LAHORE HIGH COURT. 
-Sponp Civin APPEAL No. 1953 of 1922. 
May 13, 1926. 

Present:—Sir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice Coldstream. 

GURDILT SINGH—PLAINTIFF | 
‘APPELLANT 
Versyse |. | 
SAWAN MAL and Musammat JIWY, 
LEGAL REPRESENTATIVES or CHAINCHAL - 
MAL (pEcesssp)—DEFSaNDaNnTs—. - 
O. RBSPONDENTS. 

C. P.O. (Act V of 1908), O. XXII, r. 9-—Abutement 
of appeal—Not impleading adopted son im time, effect 
0 f— Extension of time, when can be granted. l 

Where an appellant brings on record the widow 
and ‘a brother of a deceased respondent as his legal 
resentatives but fails to take steps within time to 
implead an adopted son of the deceased who had 
taken possession of his properties, in whose favour 
- mutation had been effected,and who consequently, 
was a necessary party, the appeal abatesas a whole; 
and where the appellant isnot able to establish that 
he was ignorant of the facts, | an extension of time 
- cannot be granted under O. XXII, 1.9, C. P.C. , 


rep 


d appeal from a decree of the Dis- 
= Ludhiana, dated the 8th May, 
1922. affirming that of the Subordinate 
sf Judge, First Class, Ludhiana, dated: the 
25th January, 1922. 

Dr. Nand Lal, for the Appellant. 


Mr. Jaggan Nath Aggarwal, for the Re-- 


ts. . 
Pe DG MEN T.—Chainchal Mal, one of 


| respondents in this appeal, which was 
fred ow 1th: J uly, 1922, died on the 30th 
November, 1922. An application for bring- 
ing his widow, Musammat Jiwi ,and Sawan 


Mal, who was already a respondent, on to ~ 


‘the record as Chainchal’ Mal’s legal repre- 
oe was presented by the appellant, 
on the 10th March, 1923, and was granted 
subject to all just exceptions. On the 17th 
November, 1924, another application was 
made in which it was ‘stated that Musam- 
mat Jiwi had refused to defend the appeal, 
that Chainchal Malahd Sawan Mal consti- 
tuted a joint Hindu family and that there 
‘was a nephew of Chainchal Mal in existence 
‘galled Sant Dass. It was prayed that, to 
avoid objection by other side, this Sant 
Das might be prought onto the record as 
jegal repregentative of the deceased, 

On the appeal coming before us for de- 
cision Mr. Jaggan Nath for the respondents 
has raised a preliminary objection. [is 
allegation supported by an affidavit by Hari 
Ram acting for his father Sawan Mal res- 
pondent, is that the property in suit had 
been recorded by mutation in revenue 


e 
a 
J 


. effected in his favour. 


f 
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~ recordson the 20th June, 1923, as the pro- 


perty of Sant Das, who had been adopted by 
Musammat Jiwi on the authority of , her 
deceased husband, and it is contended that 
as the application for bringing Sant Das 
on the record was not made within time, 
the appeal abates and that there is no 
sufficient reason for restoring it. We have 
heard Mr. Nand Lal for the appellant, in 
reply to this objection. 

The allegation of Chainchal Mal’s widow 
regarding the adoption !of* Sant Das was 
accepted by Sawan Mal and mutation. was 
Sant Das took pos-, 
session and was certainly owner of the 
property and, therefore, a necessary party to 
be joined in the proceedings as Chainchal 
Mal's legal representative. We have con- 
sidered the points put forward by Mr. Nand 
Lal in support of his contention that his 
client is entitled to an extension, of time 
under O. XX, r. 9, of the C. P. O., but we 
are unable to hold that it has been estab-. 
lished that the appellant was ignorant of 
the facts that made Sant Dassa necessary 
party. We uphold the preliminary objec- 
tion and finding that the appeal has abated 
and cannot be restored dismiss the appeal 
with costs, 

A.N, A, Appeal dismissed. 


ee len, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DRORER No, 341 
- oF 1920. 

March 24, 1926. 
Present:—Justice Sir Ewart Greaves, Kr., « 
"Mr. Justice Mukerji and Mr: Justice 

Chakravarti. . 
Maharaja BIRENDRA KISHORE 
MANIKYA BAHADUR AND ow HIS 
DEATH HIS HEIR AND LEGAL REPRESEN- - 
' TaTIVE BIR BIKRAM KISHORE 
MANIKYA BAHADUR—Puarmntirr— 
: APPELLANT | 
versus 
AMBIKA CHARAN DUTTA. 
MAZUMDAR AND orfers—DEFENDANTS— 


RESPONDENTS. i 
Bengal Tenancy Act (VIII of 1885), s. 105 (1), 


“Appendix I, v.68 (1)—Proseedings under s. 105 (1), 


whether suit—Anpplication for enhancement of rent by 
landlord—Some tenants dead—Substitution of heirs 
afier oe of two monihs-—A pplication, maintainadil- 
aty of. aa A 
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Sectiun 105 (|) of th: Bengal Tenancy Act speaks 
of an application for settlement of rent, and when the 
application is originally made, il is not neeessary for 
_ the landlord or tho tenant in aa ae ete the application 

under the section {o name any per: son. All that is 
: necessary is to indi¢ate the holding in the record in 

respect of which the setilement of rent is sche It 
is only after the applivation has been made (which 
must bo made within two months of the publication 
of the Record of Rights), that the prucecuiug becomes 
a suit or in the nature of a suit to which the pro- 
visions of the G. P. C., would be applicable by virtue 
of r. 63 (1), Appendix J, to the Bengal Tenancy Act. |p. 
144, col. 1.) 

Where a landlorå applies for enhancement of rent 


under s, 105 (1); Bengal Tenancy Act, against certain’ 
al the date of the ` 


tenants, some of whom are dead 
application, provided the application is made within 
two months of the publication of the Record of 
Rights, the heirs of the deceased tenants can be 
brought on the record after two months. No qnes- 
tion of sce would arise in such a cuse. [p. 144, 
cols. 1 & 2.} 

Sati Prosad Gorgi v. San utan Dakra (1; distingu- 
ished, 


Appeal. against a a decree of the Special 
Judge, Noakhali, dated the 1ath of Septem- 
ber, 1919, affirming that of the Assistant 
Settlement Officer, Weni, dated the 4th of 
September, 1917. 

Babus Gobinda Chandra Dey Ray, Ro- 
mesh Chandra Sen, Birendra Chandra Das 
and Santundy ee for the Appel- 
lants. ` 

Babu Jitendra Kumar Sen Gupta, for the 
Respondents. 

- Babu Biraj Mohan Majumdar, pr the 
Deputy Registrar. 
JUDGMENT. 

Greaves, J.—This is an appeal against 
a decision of the Special Judge of Noa- 
khali confirming, a decision of the Assist- 
ant Settlement Officer of Feni. The appeal 
arises -out of a proceeding by. the landlord 
under s. 105 of the Bengal Tenancy Act 


to enhance the rent of certain holdings’ 


after the final publication of the Record 
of Rights. The material facis and dates 
are as follows :—The Record was finally 
published on the 31st March, 1917. The 
application for eniuancement was made by 
the landlord on the 2ist May in the same 
year, that is to say, within the period of 
two months prescribed by s. 105 (1). 
the 8th August, 1817, some of the tenants 


. against whom the enhancement was sought. 


filed written statements in which they al- 
leged that some of the recorded tenants 
‘were dead. Thereupon oa the 15th August, 
1917, the landlord applied for substitution 
of the names of the heirs of the tenants 
who had died. This application was made 
as will appear from the dates more than 


: Oficer delivered his 


-oË the Assistant Settlement 


On’ 


\ 
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sahi months after the final publication of 

he Record of Rights. Ou tne 4th Sep- 
oe 1917, the Assistant dSettlement 
decision disposing 
both of the application for substitution und 
of the original application for enhancement 
of rent, and he dismissed both the appli- 
cation for substitution and the original 
application for enhancement on the ground 
that the application had not been made so 
far as the heirs of the deceased tenants 
were concerned within .two months of the 
final publication of the Record of Rights. 
As l have already indicated there was an 
appeal to the Special Judge against the 


‘decision of the Assistant Settlement Officer 


and he on the lth September, 1914, dis- 
missed the appeal affirming the decision 
Oficer and 
upon the grounds upon which that deci- 
sion was given. Hence this second appeal 
to this Court. 

We aretold that the landlord knew of 
the deaths, at any rate of some of the 
tenants within two months of the final pub- 
lication of tne Recordof Rights. Section 
105 (1) of the Bengal Tenancy Act pro- 
vides, “When, in any ease in which a set- 
tlement of land revenue is not being made 


oris not about to bemade, either the land- | 


lord or the tenant .applies, within two 
months from the date of the certificate of 
the final publication of the Record of Rights 
under s. 1034, sub-s, (2), for a settlement 
of rent, the Revenue Olficer shall settle a 
fair and equitabte rent in respect of the 
land’. Sub-section 5 provides that the 
Revenue Officer may in any case under 
this section: propose to tHe parties such 
rents as he considers fair and equitable. 
Certain rules have been framed for the 
settlement offair rent under the provisions 
of ss. 103 and 105A. They are to be found 
in Appendix I of the Bengal Tenancy Act. 
Rule 63 (1) provides that “when the land- 
lord or tenant applies for settlement of 
fair rent he shall be considered as plaintiff 
and the opposite party as defendant and 
that.the proceeding shall be dealt with as 
suit, and the Revenue Officer. is to adopt as 
far asit is applicable the procedure laid 
down in the O, P. C. for the trial of suits. 
Rule 3 provides that when the landlord or 
tenant applies for the settlement of fair 
rent notice shall be served on eyery person 
interested in the applic&tion together with 
a copy of the application or extract there- 
from so far as the application concerns such 


= 
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persons. Now the view of the Assistant 
Settlement Officer and of the Special Judge 
was that the proceedings under s, 103 were 
from their commencement suits and that 
inasmuch as certain dead persons were 
placed in the category of defendants no 
substitution could be effected as more than 
two months had elansed since the final 
publication of the Record of Rights and 
that accordingly the application for en- 
hancement must be dismissed as some of 
the joint tenants were not on the record. 


No doubt this is the correct view if the 
proceedings under the section are. to be 
treated as from their initiation as suits. 
But I do not think a proper reading of the 
provisions of 8.105 makes this necessary 
and I donot think that having regard to 
the difficulties which would ‘arise if this 


reading ‘of the section were adopted we 


ought to adopt this view unless of course 
we are compelled to doso by the words of 
the section. Now s. 105 (1) as I have al- 
ready indicated speaks ofan application, 
and in my. view when the application is 
originally made it is not necessary for the 
landlord or the tenant in making the ap- 
plication under the section to name any 
person. All that is necessary 1 think is 
to indicate the holdings in the record in 
respect of which the settlement of fair and 
equitable rent is sought. No doubt in 
practice when the landlord applies the re- 
corded tenants aremade parties and there 
seems no objection to this practice, but 
nonetheless I think the application under 
sub-s. (1) of s. 105 is merely an application 
to which no tenants, if the applicationis by 
the landlord need be made parties. It is 
only 1 think after the application has been 
made, which of course must be made within 
two months that the proceeding becomes a 
suit orin the nature of a suit and the pro- 
visions of the ©. P. ©. apply thereto. If 
this reading of sub-s. (1) of s. 105 is taken 
then none of the difficulties which faced 
the Assistant Settlement Officer and the 
Special Judgearise. The proceedings were 
instituted within the statutory period of 
iwo months provided by s. 105 (1) and 
subsequently, of course, it is necessary that 
any persons interested should be served 
with notice of the proceedings in order 
that they might be heard when the Reve- 
nue Officer ‘deals with the application. If 
some of the persons served are dead then 
of course fresh notices can be served on 
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their heirs when they are ascertained, and 
no question of limitation will arise. 

It is, however, objected to this reading 
of the section that it may lead to very con- 
siderable delays and that once thelandlord 
has made hisapplication within two months, 
years may elapse hefore the proceedings 
can really be brought to a conclusion and 
finally dealt with. ButTI do not apprehend 
any difficulty on that score, the person who 
makes the application whether he is the . 
landlord or the tenant (and I think the 
reading ofs, 105 (1) which I have indicated 
would apply equally to landlord and tenant), 
The person making the application is in- 
terested in getting a fair and equitable 
rent fixedas speedily as possible. So that 
it is not likely that there will be tha delay 
which the learned Vakil who appeared for 
the respondents apprehends. 


There is no doubt that the provisions of 
T. 63 (1) do present some difficulty and I 
do not think that therule is happily worded 
having regard to the construction of s. 105 
(1) which L have indicated. Bat after all 
the rule cannot govern the true construc- 
tion of the Act, and if the rule is not appo-- 
sitely worded then it is the rule that must 
give way when the true construction of 
s. 105 (1) is declared by this Court. But 
I do not know taat it is necessary to say 
that r. 63 (L) really creates any insuper- 
able difficulty, forit may weil be possible 
to read that rule as-applying when the 
proceedings have reached the suit stage 
which I have previously indicated, that is 
to say, Subsequent to the making of the 
application indicated in s. 105 (1). The 
view that we take of the construction of 
s. 105 (1) is fortified when one turns tos, 
106 of the Bengal Tenancy Act. There 
the proceedings are spoken of as a suit and 
the proceedings there are a suit from the- 
commencement. But one cannot help con- 
trasting the use of the word suit in s. 106 
with the use of the word “applies” in s. 105 
(1) and clearly I think a‘ distinction must 
be drawn between the procedure to be 
adopted under s. 105 (1) and the procedure 
to be followed in proceedings under s. 106. 

Lastly it is necessary to refer toa case 
with which we were pressed in argument 
on behalf of the respondents, namely, the 
case of Sati Prosad Gorga v. Sanatan Dhara 
(1). There the application for enhancement 
was made by some of the landlords. An 


(1) 61 Ind, Cas, 549; 25 0, W, N 98, . 
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infant son who was born five days before 
‘the original application not being added 
as a party, the landlords were governed by 
the Law of Mitakshara, and s. 188 of the 
Bengal Tenancy Act provides that an ap- 
plication under s. 105 must be made by the 
whole body of thelandlords. The applica- 
tion, therefore, not having been made by 
the whole body of-landlords under s. 105 
was clearly not maintainable, and as is 
pointed out the landlords were relegated 
to a civil suit to obtain enhancement of 
the rent. ButI do not think that that case 
has any application to the appeal which is 
now before us or creates any difficulty in 
applying the reading of s. 105 (|) which I 
would apply here. . 

A similar question to the one now before 
us arose for decision before a Bench con- 
sisting of Mr. Justice Walmsley and Mr. 
Justice Suhrawardy in. Second Appeals 
Nos. 89, 100, and 105 to 115 of 1920. Diver- 
gent views were expressed by the two 
Judges who heard those appeals and ‘the 
result of our judgment is that we agree 
with the view expressed on this matter by 
Mr. Justice Walmsley although not per- 
. haps with the entire reasoning upon which 
the judgment is based. 

In the result, therefore, we think that 
- both the Courts below were wrong in their 
decision for the reasons which I have in- 
dicated, and the appeal must succeed and 


the proceeding will go back to the Assist- . 


ant Settlement Officer in order that it 
may be determined on its merits after notices 
have been given to the heirs of the re- 
corded tenants who were dead at the time 
the application was made or who have died 
subsequently. 

The appellant will get his costs in this 
Court. The costs in the lower Oourts will 
abide the result. The hearing fee in this 
Court is assessed at two gold mohurs. 

Mukerji, J.—I agree, 

Chakravarti, J.—I agree. 

N., H. Appeal allowed. 
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MADRAS HIGH COURT. 
LETTERS PATENT APPBaL No, 129 of 1925. 
March 12, 1926. 
Present:—Justice Sir William Watkin 
Phillips, Krt., and Mr. Justice 
Madhavan Nair. 
SUNDARAMMA—AppELLAN?T 
VETSUS 
VENKATASUBBIER AND OTHERI— 
RESPONDENTS. 

Hindu Law—Adoption after death of wife— 
Succession to relations of wife—Adopted son, rights 
of. 
Under the Hindu Law an adopted son can inherit 
to the relations of the wife of his adoptive father even 
though that wife was dead at the time of his adoption. 
[p. 147, col. 1; p. 149, coL 1.) 

[Case-law and texts considered. ! 

Per Phillips, J.--It is well-settled that a man can 
adopt without the consent of his wife and even against 
her consentand in either case the adoption is valid. 
[p. 146, col. 2.) 

There appears to be no authority for the proposition 
that the wife of a person who adopts does not become 
the adoptive mother unless she actually receives the 
boy. [p. 147, col. 1.] 

A Hindu son has to offer oblations not only to his 
father's ancestors, but also to his mother's aneestors. 
When, therefore, he is adopted into a new family, he 
becomes the son of thatfamily and presumably he 
would offer oblations not only to his adoptive father’s 
ancestors but to his father’s wife's ancestors as well, 
It would be straining the legal fiction of adoption too 
far to hold that the buy need have no mother at all, 
although this-may possibly be necessary in the case 
of an adoption by a bachelor. Wherever possible, 
therefore, a mother should be found for the boy and 
the fact that sucha mother died before the adoption 
can bs no obstacle in view of the fictitious character 
of the whole principle of adoption. [p. 146, cols. 1 & 2.] 

Per Madhavan Nair, J.—The wife of the adopt ing 
father becomes the adoptive mother, not because she 
receives the boy in adoption but because she is the 
wife of the adopter, her husband—-who takes the boy 
in adoption. |p. 147, col. 2; p. 148, col. 1.) 

setters Patent Appeal against the judg- 

ment of Mr. Justice Devadoss, dated the 
30th of September, 1924, in S.A. No. 318 
of 1922, printed as 85 Ind. Cas. 318, 
preferred to the High Court against a 
decree of the District Court of Salem, in 
A. 8. No. 207 of 1920, preferred against 
that of the District Munsif, Krishnagiri, 
in O. S. No. 122 of 1919. 
Mr. C. V. Ananthakrishna Ayyer, for the 
Appellant. , 

Mr. A. Krishnaswamy Ayyar, for the 
Respondents. e 

JUDGMENT.—The question in this 
appeal is whether the adopted son of a man 
whose only wife had died before the adoption 
becomes the son of that wife ko as to be 
her legal heir. This question does not seem 
to have been directly decided in any case 


and, therefore, it will be necessary to seg 
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how. far the authorities support the propo- 
sition. In the. first place, it is necessary 
to consider the principles which govern the 
adoption under the Hindu Law. In Uma 
Sunkar Moitro v, Kali Komul Mozumdar (1) 
Romesh Chunder Mitter, J., observes:— 

“The theory of adoption depends upon 
the principle of a complete severance of the 
child adopted from the family in’ which 
he is born, both in respect to the paternal 
and the maternal line, and his complete 
substitution into the adopter’s family, as 
if he were born in it.” 

This theory has been upheld by the Privy 
Council in Nagindas Bhugwandas-v. Bachoo 
Hurkisandas (2). The theory then appears 
to be that the adopted boy by a legal fic- 
tion becomes the natural son of the adop- 
tive father and presumably also of his 
wife. The question here is not complicat- 
ed by the existence of two or more wives. 
In Venkata Narasimha v. Parthasarathy 
(3) their Lordships of the Judicial Ccm- 
mittee observe: “Only one wife can receive 
the child in adoption so as to step into 
the position of being its adoptive mother” 
and again “to hold that a child could bear 
such a relationship to more than one 
mother would be entirely contrary to settl- 
ed law.” This conclusion appears to be 
based on the theory of adoption, namely, 
that the adopted son becomes the natural 
son of the father and the only way in 
which he can be deemed to be the 
natural and legitimate son of his father 
is by afiction that he is the son of 
that father’s wife also. A Hindu son has 
to offer oblatidns not only to his father's 
ancestors, but also to his mother's ances- 
tors, When, therefore, he is adopted into 
a new family, he becomes the son of that 
family and presumably he would offer ob- 
lations not only to his adoptive father’s 
ancestors but to his father’s wife's an- 
cestors as well. It would be straining 
the legal fiction of adoption too far to 
hold that the boy need have no mother 
at all, although this may possibly be 
necessary in-the case of an adoption by 


(1) 60. 258; 70, L. R. 145; 3Ind. Dee. (N. 8.) 
8 


(2) 32 Ind. Oas. 403; 40 B. 270 at p. 288; 30 M. L. 
J. 193; l4 A. L. J. 185; 3 L. W., 259; 19 M. L. T. 193; 
18 Bom. L. Re 172; g. 1 M. W. N. 258; 230. L.J. 
395; 20 O. W. N. 702; 43 I. A. 56 (P. 0.). 

(3) 23 Ind. Oas. 166; 37 M. 199 atp. 220; (1914) M. 
W. N. 299; 12 A. L. J. 315; 18 O. W. N. 554; 26 M. L. 
J, 411; 15 M. L, T. 285; 16 Bom, L, R. 328; 41I. A, 
ol (P, g.) 
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a bachelor but that is an exceptional case 
with which we are not concerned now. 
In a family in which there were two wives, 
it was held that the wifé who joined with 
the father in making the adoption although ` 
the junior wife was the mother of the bo 
in preference to her senior co-wife. Anna- 
purni Nachtar v. Collector of Tinnevelly (4). 
This was upheld by the Privy Council in 
Annapurni Nachiar v. Forbes (5). Wher- 
ever possible, therefore, asmother should 
be found for the boy and the fact that such 
a, mother died before the adoption can be 
no obstacle in view of the fictitious charac- 
ter of the wole principle of adoption. 

It is contended forthe respondent that 
even when the adoptive father’s wife is 
alive, she does not become the adoptive 
mother unless she actively participates in 
the adoption by receiving the adopted boy. 
This contention is apparently based on 
the literal meaning of the word “grathi- 
grahitha” which is ordinarily translated as 
adoptive. Its literal meaning is “receiving”. 
and it is contended that unless the boy 
is actually received by the woman, she does 
not become his adoptive mother. It is well- 
settled that a man can adopt without the 
consent of his wife and even against her 
consent and in either case the adoption is 
valid. If the adoption is valid and the 
principlé is recognised that the adopted 
boy ought in theory to have a mother, it 
is difficult to accept the proposition that 
he is not to have any mother at all, unless 
she actually receives him in adoption, The 
argument that the wife becomes the adop- 
tive mother is based on the texts of Nanda 
Pandita in Dattaka Mimamsa, Part 1, verse | 
22 “in consequence of the superiority 
of the husband by his mere act of 
adoption, the affiliation of the adopted, 
as son of the wife, is completein the same 
manner as her property in any other thing 
accepted by the husband.” In this. text 
there is no qualification of the words “son 
of the wife” suchas is soughtto be put 
upon it by the respondent, He contends 
that if only means sonin a tertiary sense, 
as laid down by Sarkar Sastriin his com- 
mertary on Adoption (page 227), When 
pressed for an interpretation of this tertiary 
sense, the learned Vakil had to adopt the 


one 18 M. 277; 5 M, L. J. 121; 6 Ind. Dee. (x. 8.) 


(5) 23 M. 1; 1 Bom. L. R.611; 3 O. W. N, 730; 26 
I. A. 246; 9 M. L. J. 209; 7 Sar. P.O. J. 591; 8 Ind, 
Dec. (N, B.) 395 (P, O.), ; 
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conclusion in Sarkar Sastri's book, namely, 
that he was not really a son for any 
purpose. This seems to bea quite unneces- 
sary deduction for it destroys the apparent 
meaning -of the text. If he isnot really 
the son of the wifein any sense, why should 
thé text declare that his affiliation as such 
is complete. No doubt,Sarkar Sastri in his 
commentary supports the proposition put 
forward for the respondent, but there are 
very many contradictory statements to be 
found in his commentary. For instance, 
kis observations at page 200 are altogether 
contradicted by those at page 419E. Apart, 
therefore, from this commentary, there 
` appears to be no authority for the proposi- 
tion that the wife does not become the 
adoptive mother unless she actually receiv- 
es the boy. It may also be observed that 
it is only in very rarecases that the wife 
receives the boy as well as the father, and 
consequently in most cases if this conten- 
tion were to be upheld, the result would 
be that an adopted son who was adopted 
by the father would have no mother at all, 
for admittedly he is no longer considered 
to be the son of his natural mother and 
consequently he would be in the anomalous 
position of a man who has no mother atall. 
` If this anomalous position of a man without 
a mother can be avoided, I think it should be 
as being opposed to laws of nature to which 
the theory of adoption is assimilated. The 
text of Dattaka Mimamsais undoubtedly 
an authority tothe contrary. I may observe 
that the late Sir Bhashyam Iyengar, d., 
accepted this proposition inan articlein 9 M. 
L. J. 23l and there appears to be no reason 
why it should not beadopted. If, therefore, 
the wife becomes the adoptive mother 
whether she takes part in the ceremony or 
not then there can be little difficulty in 
pressing the fiction a little further so as to 
include the deceased wife of the adoptive 
father. The whole theory being a fiction 
the impossibility of a woman becoming 
the mother after her death must be explain- 
ed away by the fictitious nature of adoption. 
As her consent is not necessary, the fact 
that the consent cannot be obtained after her 
death is immaterial. 1 would, therefore, 
hold that the deceased wife of the adoptive 
father can become the adoptive mother and 
the adopted son becomes her heir. 

The learned Judge from whose decision 
this appeal is preferred has adopted the 
arguments of Sarkar Sastri in favour of his 
yiew, butas Ihave obseryed above, these 
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arguments seem to be based on incorrect 
principles and an incorrect reading of the 
text. Thé appeal must, therefore, be allowed 
and the plaintiff's (respondent’s) suit dis- 
missed with costs throughout. ` 

Madhavan Nair, J.—The question for 
decision is whether an adopted soncan inherit 
to the relations of the wife of his adoptive 
father when that wife was dead at the time 
of his adoption. Devadoss, J., answered the 
question in negative, basing his judgment 
on the ground that“ adoption being after 
the death (of the wife) it cannot be said by 
any fiction that she took part in the adop- 
tion.” According to this view an adopted 
son can be heir only to the wife of the 
adoptive father who joins in the ceremony 
of adoption and who istermed “the receiv- 
ing mother.” The correctness of this view 
is challenged in this Letters Patent Appeal. 

There is no direct authority on the point; 
but two texts in Dattaka Mimamsa have a 
bearing on the question. These are Dattaka 
Mimamsa, s, l, verse 22, and s. 6, verse 50 
‘and are thus translated by Stokes:— 

“In consequence of the superiority of the 
husband, by his mere act of adoption, the 
affiliation of the adopted, as son of the 
wife, is complete in the same manner as 
her property, in anyother thing accepted 
by the husband. : 

The forefathers of the adoptive mother 
only are also the maternal grandsires of 
sons given, and the rest; for the rule 
regarding the paternal, is equally applic- 
able to the maternal grandsires (of adoptive 
sons). | 

Te sone relies strongly. on the latter 
of the above-mentioned texts in support of 
his contention. This text shows that the 
relations of the adoptive mother only are 
the maternal relations of the adopted son, 
It is pointed out that the Sanscrit word 
“norathigrahiyamatha” corresponding to the 
term “adoptive mother” means “mother who 
accepts in adoption” and, therefore, only 
the relations of a ‘‘receiving mother” are 
the maternal relations of the adopted son. 
It is difficult to accede to the argument 
that effect should be given to the literal 
meaning ofthe word “prathigraltiyamatha” 
and that it should be understood in the 
sense of physical acceptance by the mother: 
forit is well-known that the wife of the 
adopter is regarded as theeadoptive mother 
even ifshe is not present at the adop- 
tion. The wife becomes the adoptive 
mother, not because she receives the boy 
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in adoption but she is the wife of the adop- 
ter her husband who takes the boy. in adop- 
tion. The context in which the - passage 
occurs does not seem to require that the 
word should receive its primary meaning. 
The author mentions that the ancestors of 
the adoptive father are the paternal ances- 
tors of the adopted son and then points out 
in the same way, that the forefathers of the 
adoptive mother only are also the maternal 
grandsires of the sons given “as distinguish- 
ed from the ancestors of the natural mother.” 
To illustrate this position thereis no need 
_ to emphasise “acceptance” by the adoptive 
mother asa necessary feature in the cere- 


mony of adoption. Sirkar Sastri in his, 


“Tagore Law Lectures on Adoption” inter- 
prets the term. “prathigrahtyamatha” liter- 
ally. He says at page 419E “but it should 
be observed that although the husband's son 
is deemed by courtesy to be the witfe’s son, 
. yet acceptance by the wife is absolutely 
necessary to constitute the: husband's 
adoptee her legal son.” See also page 237. 
These passages support the contention of the 
respondent. But the same learned author 
at page 200, para. 4 of the same volume. 
expresses the following contrary view relied 
on by theappellant, “when the adopter is a 
widower, it might be said that his deceased 
wife’s ancestors will be the maternal ances- 
. tors of the adopted son.” This opinion of 
Sirkar Sastri is, therefore, not very helpful 
in deciding this question. 
_ In support of the theory that there should 
‘be a “receiving mother” to enable the hus- 
band to make a valid adoption, the learned 
Judge refers to Annapurnt Nachiar v. Col- 
lector of Tinnevelly (4) but that was a case 
where a conflict arose between the two. mar- 
ried wivesofthe holder of an impartible 
_gemindari as regards the right to succeed 
to the impartible estate the property of the 
infant adoptive son of their late husband. 
It was held that the junior wife having 
taken part in the adoption was entitled to 
preference over her co-wife who was not 
associated by the husband in the act of 
adoption, Inthe course of his judgment 
Mr. Justice Shephard points out that 
“Where, however, there areseveral wivesit is 
said that the husband is at liberty to de- 
signate the one who shall take place of the 
mother, and that by this means the anomal- 
ly of assigning, several mothers to the 
adopted son may be avoided.” As regards 
the association by the husband of one of the 
wives in the act of adoption, the Privy Coun- 
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cil in affirming. the decision of: the High 
Court observed thus: “It certainly is a 
reasonable law that the head of a family 
should be able to take attion: likely to pre- 
vent disputes between his widows relative 
to adoption and the consequences ofit. To 
unite one wife with himself in adopting’is 
one way; and if is satisfactory ‘to find that 
besides the one direct judicial decision 
there is so much reason and opinion in its 
favour and so little against it” [see Anna- 
purni Nachiar v. Forbes (5).| What has 
thus been said as regards the “acceptance” . 
by one mother when there are several 
wives to the adopter does not lead to the 
conclusion that the “receiving mother” is 


‘necessary to validate the adoption by the 


husband. Itis conceded that if the hus- 
band had only one wife the act of adoption 
inasmuch as it concerns him alone may be 
performed independently of her. l 


The first of the two texts referred to 
above does not in any way support the 
suggestion that the adoptive mother to have 
the same relation as the natural mother 
should be one who actually receives the. 
boy in adoption. On the other hand, 
inference drawn from it strongly supports ` 
the appellant.. It is undisputed that adop- 
tion can be made by the husband without 
the consent of his wife. It may be made 
even against her wishes; her association 
with the husband in the act of adoption is 
a religious formality which does not show 
any legal signification. “The ceremonial 
of adoption utterly ignores the wife, who 
need not be present and to whom no part 
is assigned .f she is present” (Mayne's Hindu 
Law, 229) When the adoption is made whe- 
ther with o: without her consent, the wife 
becomes the adoptive mother of the child 
by the mere fact of adoption. Adoption 
is buta fiction in law. As observed by 
Mahmood, J., ia Ganga Sahai v. Lekhraj 
Singh (6) “adoption is itself a 'second birth’ 
proceeding upon the fiction of law “that 
the adopted son is ‘born again' into the 
adoptive family by the rites of initiation.” 
“According to Hindu Law, an adopted son 
occupies the same position, and has the 


- game rights and privileges in the family of 


the adopter as the legitimate son...The 
theory of adoption depends upon the 
principle of a complete severance of the child 
adopted from thefamily in which he is born, >` 
bothin respect tothe paternal and the mater- 


(6) 9 A. 253; 5 Ind. Dee. (x. s.) 604. 
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nal line, and his complete substitution in the 
‘adopter’s family, as if he were born in it:” 

[see Uma Sunker Moitro v. Kali K omul 
Mozumdar (1) quoted with approval in 
Nagindas Bhugwandas v. Bachoo Hurkissan- 
das (2).] -As his adoption puts the adopt- 
ed son in the place ofa legitimate son as 
regards therightsof inheritance in the family 
of the adopter, he must be considered to be 
heir to anyrights arising after the adoption 
from his father’s wife’s position in his adop- 


tive family, though she was notalive at the 


time of the.adoption. To give full effect 
to the ficticn of adoption and to assimilate 
the fact to an imitation of nature, the adept- 
ed boy should have a mother. I do not 
think it is impossible tó conceive the 
deceased: wife as the fictional mother of 
the adopted child. The theory ofa ‘‘receiv- 
ing mother” 
find any difficulty in holding that the wife 
of ‘the adoptive father though she was dead 
at the time of adoption can be considered as 
the adoptive mother. 

It is true that wher a bachelor adopts, 
the adopted boy can have no adoptive 
mother. Fiction cannot be heard to assimi- 
late to nature in that case. But there 
is no reason why we should extend that 
analogy to cases like the present when it is 
possible to give full effect to the fiction 
by aseribing the deceased wife of the hus- 
band as the adoptive mother of the child. 

For these reasons, I hold that the Letters 
Patent Appeal should be allowed and the 
plaintiff's suit be dismissed with costs 
throughout. 

V. N. V. 

N. H. 


t 


Appeal allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DRCRER No. 2650 ` 
or 1926. 

January 5, 1926. 

Present :—Mr. Justice Cuming 
and Mr. Justice B. B. Ghose, 
UPENDRA NATH MUKHOPADHYA 
AND ANOTHER—PLAINTiFFS—A PPELLANTS 

VETSUS 
KIRAN CHANDRA GHORE AND OTHERS— 
DEFENDANTS—~RESPONDENTS. 
Hindu Law—Widow's estate—Tenancy held by 
widow—Sale for arrears of rent — Purchase by widow 
—Hstate taken— Daughters estate—Transfer — Legal 


necessity—Onus—Purchaser, position - of—Costs of 
litigation, whether necessity. 


- UPENDRA NATH MUKHOPADRYA V. KIRAN CHANDRA GHORE., 
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Where a tenancy held by a Hindu widow is sold 
for arrears of rent ‘and purchased by the judgment- 
debtor herself in benumi of another person, unless 
the sale is held in terms of rent law passing an 
absolute estate, there ig no alteration in the position 
of the tenant, and the land continues to be heki by 
the widow in the same interest as previous to the sale, 
fp. 150, col. 1.] 

A Hindu daughter, as heiress of her father, tahes 
a ir interest similar io that taken by a widow 
with a similar power of disposal. This power is 
conditional; she can dispose of the inheritanes for 
legal necessity but it heson the alienee io prove ine 
existence of this necessity, and thi» is so even thongh 
the absence of necessity be not pleaded by the rever- 
sioner, [p. 150, col. 2.] 

(1) and (2) followed. 

The costs of litigation carried on by a Hindu 
limited owner are not alwaysa necessity. If ad 
have been incurred for the purpose of the pist 
tion of the estate and the limited owner has ineur: aa 


‘debts for meeting these costs, then only the costs of 


the litigation can be considered as a legal necessity, 
[p. 151, col. 1.] 


Appeal againsta decree of the District 
Judge, Jessore, dated the 7th of August, 
1922, reversing that-of the Munsif, Second 
Court at Narail, dated the 22nd of February, 
1921. 

Dr. Dwarka Nath Mitter and Babu 
Pramatha Nath Bandopadhaya, for the Ap- 
pellants. 

Mr. Sarat Chandra Bose, Babus Sitaram 
Banerji and Biraj Mohan Mazumdar, for 
the Respondents. 


JUDGMENT. i 

Ghose, J.—This appeal arises out of a 
suit brought by the daughter's sons of one 
Peary Mohan Goswami for recovery of cer- 
fain properties belonging to their maternal 
grandfather which had been alienated by 
their mother Uma Sundari. , Uma Sundari 
died in November, 1912, and the present suit 
was brought in November, 1919. 

The Munsif gave a decree in favour of 
the plaintiffs with regard to all the lands 
claimed except four plots. The defendants 
appealed to the District Judge and the 
plaintiffs preferred cross-objections. The 
appeal of the defendants was decreed by 
the learned Judge and the cross-objections 
dismissed. In the result the entire suit 
was dismissed on appeal. The plaintiffs 
appeal to this Court and they attack the 


` decision of the District Judge on the ground 


that the alienations made by their mother 
who had Hindu widow's estate in the pro- 


-perty left byher father were not justified by 


legal necessity. 

The defendants allege “that some of the 
properties did not belong tothe estate of 
the maternal eee ofsthe plaintiffs, 
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namely, the lands enteredin schedule ‘ga’ 
and schedule ‘cha’ of the plaint. With 
regard to the lands included in schedule 
“cha the learned Judge found that the 


lands: were acquired by Uma Sundari. 


and the plaintiffs had not been able to 
prove that ib was done with the funds 
belonging to the estate of Uma Sundari’s 
father. On this finding the plaintiffs’ claim 
with regard to the lands stated in schedule 
‘cha’ must be dismissed. 
With regard to the lands of schedule 
_ ‘ga’ the question stands on a different foot- 
ing, The property is found to have þe- 
longed to Peary. It was sold for arrears of 
rents during Uma Sundari's time and it 
was purchased at the auction sale by Uma 
Sundari in the benami of another person. 
“On these facts the District Judge has held 
that Uma Sundari had acquired an independ- 
ent right to the property. In this view 
he was clearly wrong. Even if the pro- 
perty had been sold and purchased by a 
third person in execution of a decree for 
rent against a limited owner it has been 
held in a series of cases that the sale would 
prima facie affect the interest of the limited 
owner alone, and unless it is established 
that the sale was held in terms of the rent 
law the absolute title could not have been 
. conveyed to the purchaser. In the present 
case the purchase was made by the judg- 
ment-debtor herself, and the result of the 
decree, sale and the purchase was that 
there wasno alteration in the position of 
the tenant and it must be held that the 
lands of schedule ‘ga continued to have 
been held by’ the lady in the same interest 
as previous to the sale. The plaintiffs, there- 
fore, can claim this property unless otherwise 
barred, 

A great portion of the judgment of the 
District Judge is taken up with the deci- 
sion of the question whether the trans- 
actions by which Uma Sundari transferred 
the lands to the predecessor of the defend- 
ants were tainted by undue influence, 
fraud or coercion. These questions are of 
very slight importance in the present con- 
troversy, because assuming that the lady 
had executed the documents by which the 
transfers were effected with full knowledge 
and fully understanding what she was 
about, still the plaintiffs as reversioners 
can claim to reGover possession of the pro- 
perties conveyed unless the transferee can 
establish that there was any justifying 
legal necessity for the transfers, It is 
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immaterial that the plaintiff No. 1 was 16 
or I7 years old at the time of the sale and 
the transactions were enfered into with his 
knowledge by his mother, as that does 
not affect the plaintiffs’ right to claim re- 
covery of possession of the . properties pn 
the death of their mother. 

With regard to the main question dealt 
with by the District Judge it appears to 
me to be quite clear that he approached 
the question from a wrokg point of view. 
He starts by saying that the plaintiffs can 
succeed only on showing that their mother 
executed the deeds without legal necessity 
and finishes his finding by the statement 
that it is to be presumed that Uma Sundari 
executed the deeds in favour of Rajani 
Ghose for legal necessity. The deeds by 
which the properties were conveyed are 
two, akobala executed for a consideration 
of Rs, 100, which includes Plots Nos. 1, 2, 
4 to ¥,11 to 15 and 17 to 50 of schedule 
‘ka’ and the whole of the lands included in 
schedules kha, ga and cha and the rest of the 
properties claimed hy the plaintiffs are co- 
vered by a permanent lease which had been 
granted by the lady. at arent of Rs, 24 only 
without receiving any premium for it. These 
lands, it has been stated in. the judgment. 
were let out previously at arent of Rs, 44-6-0 
to another tenant. 

With regard to the question of legal 
necessity it is sufficient to draw the atten- 
tion of the learned Judge to the latest case 
decided by the Privy Council on the ques- 
tion, namely, the case of Obala Kondama 
Naicker Ayyan v. Kondasamy Goundar (1) 
in which Sir Lawrence Jenkins in deliver- 
ing the judgment of-the Privy Council 
observed at page 188*: “It is now settled 
beyond dispute that a daughter as heiress 
of her father takes a restricted interest - 
similarto that taken by a widow with a 
similar power of disposal, This power is 
conditional; she can dispose of the inherit- 
ance for legal necessity, but it lies on the 
alienee to prove the existence of the neces- 
sity, and this isso even though the absence 
of ‘necessity be not pleaded by the rever- 
sioner.” He then cites a previous Privy 
Council case of Sham Sundar Lal v. Ach- 


) 79 Ind. Oas. 961; 47 M. 181; 39 C. L. J. 194: 99 
aJ 16:19 L W 107: (1924) M. W. N 86:46 M. 
; A. I. R. 1924 P.C. 56; 26 Bom. L. R. 198; 10 
R. 176; 28 O. W. N. 1050; 51 L A. 145: L. 

©.) 19; 1 0. W. N. 1 (P. G). ; 
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han Kunwar (2) in which it was stated 
that “In a suit like the present, on a bond 
made by a person with restricted power of 
alienation, the défendants are not required 
to plead the absence of legal necessity for 
the borrowing.” It was stated later that 
the “touchstone of authority is necessity.” 
In that very case it was observed on the 
authority of the case of Bijoy Gopal Mukerji 
v. Krishna Mahisht Debi (3) that the rever- 
sioners, on thee mother’s death can treat 
it “as a nullity without the intervention of 
any Court.” The learned District Judge 
has not dealt with the question of neces- 
sity from that pointof view. He states: 
“Now as to legal necessity there is evi- 


dence that she had litigation for some years. 


with the defendants’ predecessor and she 
had to meet the costs of the said litigation. 
The learned Court below thinks that the 
defendants’ predecessor Rajani Ghose Plead- 
er wronged the lady by forcing her to 
litigate with him and he could notin law 
take advantage of his own wrong.” Now, 
it should be remembered that costs of 
litigation are not always a legal necessity. 
If the costs had been incurred for the pur- 
pose of protection of estate and the limited 
owner had incurred debts for the purpose 
of meeting these costs then only, I think, 
the costs of the litigation could be con- 
sidered as legal necessity. There is no 
finding to that effect by the learned Judge. 
He ought to have come to a finding as 
to what the litigation was for which the 
lady was said to have incurred costs, and 
whether these costs could be recovered 
from the estate left by her father. The 
learned Judge lower down observes: “Be- 
sides costs of litigation it appears that Uma 
Sundari was not well to do, she was in 
distress about. keeping up her dwelling 
house and maintaining her children.” This 
also appears to be too vague a finding to 
base any decision upon. He has reversed 


the decision of the Munsif on the question: 


- of legal necessity. The Munsif has found. 
distinctly that the lady was in affluent 
circumstances and had enough money to 
build a pucca house for herself. These 
matters have not been dealt with by the 
learned Judge at all. He has gone appar- 
-ently upon the idea that as no undue in- 


(2) 214.71; 25 L A. 183; 2 C. W. N. 729; 7 Sar. P. 
C. J. 417: 9 Ind. Dec. (N. 8.) 755 (P. Q). 

(3) 34 O. 329; 34 I. A. 87; 50. L.J. 334; 11 0. W. 
N. 424; 9 Bom. L. R. 602; 17 M. L. J. 154; 2M. L.T. 
133; 4 A. L. J. 329 (P. O.). 
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fluence, coercion, misrepresentation’ or 
fraud has been proved there is no reason 
why the lady should transfer the properties 
without legal necessity, as itis to be pre- 
sumei that she loved her sons and acted 
in theirinterest. He has dealt with the 
question from a wrong standpoint. He 
ought to have found upon the evidence 
whether there was actual legal necessity or 
such representation on which a bona fide 
purchaser could properly act in accepting 
a transferfrom a person having only the 
limited interest of a Hindu widow. 

Then with regard to the question of the 
lease, as I have already observed no pre- 
mium was paid and the Judge has come 
to no finding whatsoever as to how this 
document could have been executed for 
legal necessity. He simply says: “I am 
of opinion that the two deeds were exe- 
cuted for legal necessity.” The findings 
which he has arrived at which I have 
already stated.cannot amount to a legal 
necessity for a permanent lease at a re- 
duced rentofthe properties inherited by 
her from her father. The decision of the 
learned Judge, therefore, with regard to 
these properties cannot stand except with 
regard to the share of plaintiff No. 1 The 
learned Judge has found that plaintiu No, 1 
had accepted rent with regard to the lands 
included in the pottah afterthe death of 
his mother. His finding is that after the 
death of the lady plaintiff No. 1 ratified 
the act of his deceased mother in granting 
the lease to the defendants’ predecessor, 
The claim of plaintiff No. 1 with regard to 
these lands must, therefore, fail. 

The result, therefore, is that the decree 
of the learned District Judge with refer- 
ence to the four plots with regard to which 
the suit was dismissed by the Munsif will 
stand, as also his decree with regard to the 
land included in schedule ‘cha’ of the plaint. 
The decree with regard to the properties 
included in the pottah executed by Uma 
Sundari will be moditied to this extent that 
the plaintiff No, 2 will get a decree with 
regard to his share in those properties, 
that is to say, his eight-annas share. The 
rest of the case will be remanded to the 
lower Appellate Court for a decision o` the 
question relating to the sale deed which 
covers the plots. I have already mentioned 
with the exception of ‘chg’ lands. The learn- 
edJudge willupon the evidence come to 
a finding as to whether the sale of the 
properties covered by the kobala as stated 
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above canstand with reference to the ob- 
servations made in this judgment. 

- Plaintiff No. 2 will get ith of the costs 
of this appeal as against the defendants. 
The defendants will bear their own costs 
in this Court. Further costs which will 
be incurred and the costs of the Courts 
below will abide the result of the decision 
of the appeal by the learned District 
Judge. 

Cuming, J.—I agree. 


N, H. Appeal allowed. 





PATNA BIGH COURT. 
Crviu Revision No. 169 or 1926. 
` July 9, 1926. 

Present:—Mr. Justice Kulwant Sahay. 
MINA MAHTO AND OTRERS—DEFENDANTS— 
PETITIONERS 

ý versus : 
DOMAN MAHTO any OTHERS —PLAINTIFFS 
—OPPOSITE PARTY. 
Manor—Guardian ad litem appointed by Appellate 
Court—Fresh appointment by trial Court, if neces- 
sary. ` 
Where a guardian ad litem appointed by the trial 
Court dies pending an appeal from the preliminary 
decree and a fresh guardian is appointed by the 
Appellate Court, it is not necessary that an order of 
appointment should again be passed by the Court of 
first instance before passing its final decree, inas- 
much as the order passed by the Appellate Court 
continues to have effect till the final disposal of the 
suit. [p. 153, col. 1.) 
Appeal against an order of the Additional 
Subordinate Judge, Hazaribagh, dated the 
25th March, 1926. 
Mr. A. K. Roy, assisted by Mr. S. S. Pd. 
Singh, for the Petitioners. 
Mr. B. C. De, for the Opposite Party. 
JUDGMENT.—The petitioners were 
defendants Nos. 13, 14 and 15 in a partition 


suit instituted by the plaintiffsin the Court 


of the Subordinate Judge of Hazaribagh. 
They were minors and were represented 
by their father Teka Mahto, who was him- 
self a defendant (No. 2) in the suit. A pre- 
liminary decree was made in September, 
1915. Against this decree the defendants 
preferredan appeal.to the High Court. The 
present petitioners were also appellants 
and were represented by their father Teka 
Mahto. Teka Mahto died in 1917 and Ram- 
dayal Mahto, another defendant in the suit, 
applied to be appointed as the next friend 
and guardian of the present petitioners in 
the appeal in the High Court and he was so 
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appointed by this Court. The appeal was 
finally dismissed by this Court on the 28th 
May,1918, and in the decree prepared by 
this Court, the present petitioners were de-. 
scribed as minors represented by Ramdayal 
Mahto. After the dismissal of the appeal, 
the matter went back to the Court below 
and a final decree was made on the 4th Oc- 
tober, 1920, the decree being prepared and 
signed on the 18th January, 1921. In this 
final decree Teka Mahto is named as de- 
fendant No. 2 and the present petitioners, 
defendants Nos. 13 to 15, ware described as 
minors represented by Teka Mahto. The 


- description was apparently taken from the 


preliminary deeree prepared by the Subor- 


dinate Judge in-September, 1915, ignoring 


the description of the parties as given in 
the decree of the High Court. The plaint- 
iffs filed an appeal against this final decree 
to this Court which was First Appeal No. 
112 of 1921. In the memorandum of ap- 
peal Teka Mahto was stated to be one of 
the respondents and the present petitioners 
were also made respcndents and were stated 
to be under the guardianship of Teka Mahto. 
The description in the memorandum of ap- 
peal was ‘apparently taken from the final 
decree prepared in January, 1921. Notice 
of the appeal being issued, the peon report- 
ed that Teka Mahto and Ramdayal Mahto 
were dead. The Court ordered that the 
Deputy Registrar might be appointed guar- 
dian ad litem of the present petitioners, 
The appellants paid the guardian's cost 
and the Deputy Registrar was so appointed. - 
The appeal was, however, finally dismissed 
by this Court for non-payment of the print- 
ing costs in April, 1922. The plaintiffs then 
applied for delivery of possession in execu- 
tion of the final decree made by the Sub- 
ordinate Judge. Thereupon the present 
petitioners made an objection to the effect 
that the final decree was not binding upon 
them inasmuch as they were shown in the 
final decree as represented by Teka Mahto 
and that Teka Mahto was dead long before 
the final decree. As sdon as this objection 
was made, the plaintiffs made an applica- 
tion for amendment ofthe final decree by 
describing the present petitioners as minors 
represented by Ramdayal Mahto as their 
guardian. The learned Subordinate Judge 
has allowed this amendment and the peti- 
tioners have come in revision against this 
order. 

It is clear thatthe amendment made by 
the learned Subordinate Judge is correct. 
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It is contended on behalf of the petitioners 
that it was the duty of the plaintiffs to 
make an application before the Subordinate 
Judge after thee disposal of the appeal 
against the preliminary decree to appoint 
a guardian for the present petitioners in 
place of Teka Mahto. In my opinion it 
was not necessary for the plaintiffsto make 
` any such application. In the appeal pend- 
- ing in the High Court an application had 
already been made for the appointment of 
a guardian of the present petitioners and 
Ramdayal was appointed guardian and in 
the decree made by this Court in the 
appeal against the preliminary decree the 
` name of Ramdayal Mahto appeared as 
guardian of the present petitioners, That 
decree was the preliminary decree in the 
suit. Thelearned Subordinate Judge seems 
to be of opinion that it was the duty of 
Ramdayal to make an application again 
in the Court of the Subordinate Judge be- 
fore the final decree was made for his 
appointment as guardian of the minors. I 
think it was neither the duty of the plaint- 
iffs nor of the defendants to make any such 
application. Am application had already 
been made in the High Court and an order 
had been made appointing Ramdayal as 
guardian of the minor. This appointment 
continued until the disposal of the suit. 
Ramdayual died after the final decree was 
prepared by the Subordinate Judge. The ap- 
pointment of the Deputy Registrar as 
guardian ad litem in the appeal filed by 
the plaintiffs against the final decree is of 
no consequence so far as the matter of the 
amendment of the decree is concerned, The 
Deputy Registrar was appointed guardian 
ad litem after the death of Ramdayal and 
at that time there was, properly speaking, 
no guardian of the present petitioners. 
The appointment of the Deputy Registrar 
in the appeal against the final decree will 
in no way affect the order of amendment 
made by the learned Subordinate Judge, 

In my opinion there is no substance in 
this application. Tne application is dis- 
missed with costs one gold mohur. 

A. N. A, Petition dismissed, 
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MADRAS HIGH COURT. 
SECOND Crvit APPEAL No. 1115 or 1923. 
March 10, 1926. 

Present:—Justice Sir Charles 
Gordon Spencer, Kr. 

D. .K. Syed IBRAHIM SAHIB anp 
' OTHERS—~PLAINTIFFS-~APPELLANTS 
veTSUS 
KRISHNASWAMY NAICKER AND 


ANOTHER-—DEFENDANTS— RESPONDENTS. 

Madras Estates Land Act (I of 1908), s. 27 - Extent 
of holding—-.Presumption—Burden of proof. 

Under s. 27, Madras Estates Land Act, there isa pre- 
sumption that a holding is held on the same conditiong 
as in the preceding revenue year. 

Where a dispute arises in a particular fasli between 
the landholder and the ryot as to the extent of land to 
be entered in the patta, the burden of proving that 
the extent given in the patia in the preceding year 
should be reduced is upon the party who sets up such 
& Case. 


Second appeal against a decree of the 
District Court of Ramnad at Madura, dated 
the 13th November, 1922, ins A. S. No. 366 
of 1921, preferred against that of the Court 
of the Special Deputy Collector, Ramnad, 
in Summary Suit No. 2102 of 1920. 

Mr. M. Subbaraya Iyer, for the Appel- 
lants. | 

Mr. E. Ganapathi Iyer, for the Respond- 
ents. 

JUDGMENT.—The plaintiffs claimed 
patta for their holding for Fasli 1329 from 
their landlords. 

The only point of difference between the 
parties at the trial was whether the extent 
to be entered in the patta was properly 
chies 12-10-11 or chies 10-4-1. 

The District Judge (Mr. J. Gopala Rao) 
gives no proper reasons for reversing the 
decree of the Deputy Collector who decid- 
ed the quéstion at issue upon a carefy] 
consideration of the evidence. 

The plaintiffs relied mainly upon the 
fact that their patta for fasli 1327 
showed the extent to be chies 12-10-11 
The presumption under s. 27, Madras 
Estates Land Act, was that they held on 
the same conditions in subsequent faslis, 
In 1328 no pattas were issued. (The de- 
fendants did not get the holding measured 
and rebut this presumption: by showing 
what the actual measurement should be. 
The District Judge wrongly cast the onus 
on the plaintifis to prove that so much 
as 12-10-11 was available for plaintiffs’ 
enjoyment without interfering. with the 
occupation of others. If was for the de- 
fendants to show why the extent in plaint- 
iffs’ patta should be reduced, 
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I allow the second appeal, reverse the . 


decree of the District Judge and remand, 
the appeal for “-hearing. If the present 
District Judge deems it necessary for the 
proper determination of the matters in 
dispute between the appellants and the re- 
spondents, he may on the application of 


either party appoint a Oommissioner to. 


measure the lands in plaintiffs’ holding 
and report the result of his measurement. 

The costs of the appealin this Oourt will 
be borne by respondents. Costs in the 
Courts below will abide and be provided 
for in the final decree. The appellants here 
are entitled to a refund of the Court-fee on 
this second appeal memorandum. 

VY. N. V. Appeal allowed. 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 13 
or 1924. 
July 5, 1926. 
Present:—Mr. Justice Adami 
and Mr. Justice Kulwant Sahay. 
Mallick ABUL HAQUE altas NATHOO 
AND OTHERS— PLAINTIFFS — APPELLANTS 
f ; VETSUS 
Musammat TAMIZAN AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Muhammadan Law—Gift—Delivery of possession, 
what constitutes—Gift of dower-debt with right to 
remain in possession in liew thereof, validity of— 
Judgment—~-Absence of reference to document, inference, 

Under Muhammadan Law, a widow in possession of 
her husband’s properties in lieu of dower, can make 
a valid gift of her right to dower including the right 
to remain in possession of the properties in lieu 
thereof. [p. 156, col. 2.) 

The requirement of Muhammadan Law that a valid 
gift should be accompanied by delivery of possession 
to the donee is sufficiently complied with where the 
donor puts the donee in a position to take possession 
of the properties comprised in the gift. A gift, 
therefore, of properties in the possession of tenants, 
is not invalid on the ground of want of delivery of 
possession where the donor informs the tenants of 
the gift and directs them to attorn tothe donee. [p. 
156, col. 1.) 

Courts can infer delivery of possession of all the 
properties comprised in a gift where there is evidence 
to show thatesome of them have been delivered. [ibid.] 

The fact that there is no reference to a piece of 
documentary evidence in a judgment does not lead 
to an inference that the document has not been con- 
ToT by the Judge in deciding the case. [p. 156, 


cpl. 2 
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Appeal from a decision: of the District 
Judge of Gaya, dated the 27th September, 
1823, -confirming that of the Munsif, 
Gaya, dated the 29th January, 1924. 

Messrs. Akbari and Kailaspati, for the 
Appellants. 

Messrs. Hasan Jan and A. H. Fakhrid- 
din, for the Respondents. 


JUDGMENT. 


Kulwant Sahay, Jı:—The suit out 
of which the present appeal. arises was in- 
stituted by the plaintiffs-appellants for a 
declaration of their title to and recovery 
of possession of certain shares in certain 
villages set out in the plaint. 

The plaintifis’ case was that the pro- 
perties originally belonged to one Abdul 
Rahim. He died leaving his widow Mus- 
ammat Umran, his daughter Musammat 
Sahiman who is defendant No. 2 in the 
present suit, and his brother Abdul Halim 
as his heirs under the Muhammadan Law. 
The widow, Umran, had a dower-debt to 
the extent of Rs. 40,000 and although her 
share in the inheritance was only 2-annas 
yet she was allowed to remain in posses- 
sion of the entire estate as the value of 
the estate was less than the amount ofher 
dower-debt. Musammat Umran died in 
Jeth 1327 leaving her daughter the defend- 
ant No. 2, her father and her mother 
who are defendants Nos, 3 and 4 as heirs. 
According tothe Muhammadan Law, the 
daughter took one-half, and the father and 
mother between themselves took the re- 
maining half of the inheritance. The 
plaintiffs allege that the defendants Nos. 3 
and 4 took possession of one-half of the 
properties left by Musammat Umran and, 
on the 29th of August, 1921, they sold this 
share to the plaintiffs. The plaintiffs on` 
going to take possession were obstructed 
by the defendants. They found that the 
defendant No. 2 was registered in the Col- 
lectorate Register in respect of the entire 
estate left by Masammat Umran. They ac- 
cordingly, instituted the present suit for 
a declaration of their title to one-half of 
the properties left by Musammat Umran by 
virtue of their purchase from the defend- 
ants Nos. 3 and 4. 

The defendant No. 2, as I have already 
said, is the daughter of Musammat Umran 
and her case is that before her death 
Musammat Umran had made a verbal gift 
of all her properties in her favour and had 
put her in possession and she was register- - 
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ed in the Collectorate Register in respect 
of the entire estate, and that on the 25th of 
May, 1921 she had transferred the 2-annas 
10-dams odd share in one of the villages 
named Lodipur. Dhorha to the defendant 
No. lwho was in possession of that share, 
and that the remaining properties were in 
the possession of defendant No, 2 herself. 

Various issues were raised and the learn- 
ed Munsif found them in favour of the de- 
fendants and dismissed the suit. He found 
that the verbal gift in favour of the de- 
fendant No. 2had been established; that 
the defendants Nos. 3 and 4 were never in 
possession ofany share of the properties 
left by Umran; and that the defendant No. 
2 wasin possession of all the properties. 
He further found that the gift was in res- 
pect ofall the properties which Musammat 
- Umran had. 

On appeal the learned District Judge 
has affirmed the decision of the Munsif. 

On second appeal by the plaintiffs, the 
learned Counsel on their behalf has attack- 
ed the validity of the gift in favour of de- 
fendant No. 2, He contends, in the first 
place, that there is no specific finding as 
to what was thé subject-matter of the gift, 
andhe argues that upon the pleadings and 
the evidence it must be held that the gift 
was confined only to the properties inherit- 
ed by Umran from her husband and not 
the dower-debt which was due to herfrom 
her husband’s estate. He refers to the 
plaint wherein para.4it was stated that 
the defendants Nos. 3 and 4 had sold to the 
plaintiffs their share of Musammat Umran's 
estate with the proportionate dower-debt 
due to her by her husband Abdul Rahim 


and the right to realize the same, but that no- 


‘mention of the dower-debt was made in the 
written statement of either of the defend- 
ants Nos. land 2. The share inherited by 
Musammat Umran from her husband was 
only a 2-annas share in the estate left by 
him and that, therefore, the gift tothe de- 
fendant No.2 by Umran must be confined 
to: that 2-annas share and not the whole of 
the estate or to the'dower-debt due to her. 

In the first place, from the issue raised 
and the decision of the trial Court, it does 
not appear that this point was specifically 
‘taken in that Court. In the written state- 
ment of the defendant No. 1 in para. 6 it is 
stated that Musammat Umran gave her 
entire right and interest under the verbal 
gift to her daughter the defendant No. 2, 
and in para, 7 itis stated that Musammat 
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Umran left nothing behind her out of the 
property in dispute. In the written state- 
mentof defendant No. 2 it is stated in para, 
4 that Musammat Umran gave to the de- 
fendant No. 2 under a verbal gift all her 
properties including her right and title 
thereto, and that the defendant No. 2 ac- 
cepted the gift and has been in possession 
and occupation of allthe gift properties in- 
eluding the propertiesin dispute. There- 
fore, although there is no specific mention 
of her dower-debt yet there is a clear aver- 
ment that Musammat Umran made a gift 
to her daughter of all her properties in- 
cluding the properties in dispute. Before 
the learned District Judge a point appears 
to have been taken by the plaintiffs to the 
effect that Musammat Umran's possession 
was only that of a mortgagee; in other 
words, that she was in possession of her 
husband's properties in lieu of her dower 
and that. she (Musammat Umran) could 
not give that property to the defendant No. 
2 by way of gift. The contention seems 
to be that, what was given in gift was 
the right to remain in possession in lieu 
of the dower. The learned Judge dispos- 
ed of this point by observing that the 
plaintiffs claimed that the defendants Nos. 
3 and 4 had inherited the right to collect 


the dower-debt and held the property in 


lieu thereof and sold it to the plaintiffs, 
i.e., the plaintiffs had the right to collect 
the dower-debt and to remain in posses- 
gion of the property in lieu thereof. The 
learned Judge found upon the evidence 
that the gift by Musammat Umran was in 
respect ofall her properties and that it 
must be held that the right to collect the 
dower-debt was also given in gift to the 
defendant No. 2. Now, this is a finding 
of fact based upon the evidence, and is 
conclusive. It must, therefore, be held 
that the gift included the dower-debt due 
to Musammat Umran from her husband's 
estate. In this view ofthe case it is not 
necessary to consider the contention of the 
learned Counsel for the appellants to the 
effect that the right to reman in possession 
of the properties in lieu of theedower could 
not be transferred apart from the dower- 
debt itself. The learned Counsel relied 
upon the ruling of this Court in Abdur 
Rahman v. Walt Mohgmed (|) where it 
was held that a Muhammadan widow could 


(1) 68 Ind. Cas. 601: 4 P. L. T. 267; (1922) Pat. 313; 
A.I. R 1923 Pat. 72; 2 Pat, 75. 


156 


-not' transfer her lien on the property of her 
husband in respect of her dower-debt or 
the right to remain in possession of her 
husband’s estate in lieu of such debt and 
that the lien on the property which gives 
the widow right to possession until the 
debt has been discharged is not an interest 
in the property which can be severed from 
the right to dower and transferred as a 
separate interest. A different view appears 
to have been taken by the another Division 
Bench of this Court in Bibi Makbulunnissa 
v, Bibi Umatunnissa (2) but it is not neces- 
sary to consider this point in the face of 
the finding of the learned District Judge 
that the dower-debt was the subject-matter 
of the gift. 


The next point taken by the learned 
Counsel for the appellants is that the gift 
was invalid as it was not proved that the 
defendant No. 2 was given possession in 
the lifetime of the widow. He has referred 
to the lawon the subject as set out in 
Tyabji’s Muhammadan Law, in Mulla’s 
Muhammadan Law, in Macnaughten and in 
“ Ballie’s Digest and in Wilson’s Muham- 
madan Law, and has contended that in 
order to bea valid gift there must be a 
delivery of possession of the property in 
the lifetime of the donor. Itis not neces- 
sary that possession should be given to the 
donee immediately atthe time ofthe gift. 
Possession can be given subsequently. But 
‘it is contended thatif possession is taken 
by the donee subsequent to the actual 
‘time of the gift, then such possession must 
be shown to have been taken with the 
consent of the donor. Itis contended that 
the finding in this case is that the defend- 
ant No. 2 got herself registered in the 
Qollectorate Register after the death of 
Musammat Umran, and that the evidence 
also showed that her possession began 
after the death of Umran and, therefore, 
the gift was invalid under the Muham- 
madan Law. Now, both the Courts below 
have considered the question of possession 
and they have found that the defendant 
No. 2 has been in possession ever since 
the gift. The widow, Musammat Umran, 
died in Jeth? 1327. The gift was made in 
the preceding Phagun and, therefore, one 
cannot expect much evidence of possession 


during the three months which intervened 


between the gift aad the death of Umran. 


(2) 70 Ind. Cas. 312; 4 P. L. T. 272; (1922) Pat. 
348; A. I. R. 1923 Pat..33; 2 Pat, 84, 
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It has also to be remembered that the 
properties were zemindari properties in 
the possession’ of tenants and possession 
could be taken only by colfection of rents. 
There is positive evidence that Musammat 
Umran called the tenant of one of the vil- 
lages and told him that she had made @# 

gift of all her properties to her daughter ' 


‘and directed him to pay the rents to her. 


This is clear evidence of ‘the delivery of 
possession by the donor herself. It is con- 
tended that this evidence relates to only 
one of the villages. Butthis isa piece of 
evidence from which a conclusion can be 


drawn thatthe donor did really put the 


donee in possession of all the properties in 
gift. At any rate, when she put the donee 
in a position to take possession ofall the 
properties in gift, it would be sufficient 
under the Muhammadan Law to validate: 
the gift. The learned Judge deals with the 
question of possession and refers to the 
evidence of the tenants and finds that the 
delivery of possession has been satisfactori- 
ly proved. Under the circumstances, [am 
of opinion that there is ‘no substance in this 
contention. 

The learned Counsel has referred to por- 
tions of evidence in the case, both oral and 
documentary, in order to show that the gift 
was confined only to the share inherited 
by Umran from her husband, and also on 
the question of possession. I am of opinion 
that it was not open to him to refer to 
the evidence in second appeal. No doubt, 
the learned Judge does not refer to the 
recitals contained in the deed of sale exe- 
cuted by the defendant No. 2in favour of 
the defendant No. 1; but there is no reason 
to suppose that because there’ is no refer-. 
ence in the judgment to this document, . 
the learned Judge did not consider this 
evidence. l 

This appeal is concluded by the findings 
of fact and must be dismissed with costs. 

Adami, J.—I agree. 


A.N. A. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No, 1345 oF 1923. 
May 17, 1926. 

Present:—Mr. Justice Daniels and 
Mr. Justice King. 

Babu BANS BAHADUR RAI AND crHers— 

j DEFENDANTS — APPELLANTS 
VETSUS 
Babu CHAITRA KUT RAI AND ANOTHER 
‘PLAINTIFFS AND OTHERS— DEFENDANTS 
— RESPONDENTS. 

Mortgage—Bengal Land Redemption and Foreclosure 
` Regulation (AVII of 1806) — Foreclosure: pro- 

ceedings——Decree for proprietary possession, conclusive 
nature of —Validity of foreclosure proceedings if can 
be gone into after such decree. 

A decree obtained by a mortgagee against the 
mortgagor, for proprietary possession, after obtaining 
an order of foreclosure under the provisions of 
the. Bengal Land Redemption and Foreclosure 
Regulation XVII of 1806, isconclusive as to the pro- 
prietary title of the mortgagee; and it is not, there- 
fore, open to a Court, in a subsequent suit by. the 
mortgagor for redemption, to go behind the decree 
and inquire whether the mortgagee had strictly 
complied with all the formalities prescribed by the 
Regulation. [p. 158, col. 2.] 

Badal Ram v. Taj Ali (1), Ram’ Baran Rai v. Har 
Sewak Dube (2) and Jagdip Narain Rai v. Ram Sarup 
Khan (8) distinguished. 

Forbes v. Ameeroon-nissa Begum (4) relied on. 


Second appeal from a decree of the Dis- 
trict Judge, Gorakhpur, dated the 6th 
August, 1913. 

Dr. Sir T. B. Sapru, Messrs. P. L. Banerji 
and Sankar Saran, for the Appellants. . 

Mr. B. E. O'Conor, Dr. M. Waliullah and 
Mr.. Kashi Narain Malaviya, for the Re- 
spondents. r 


JUDGMENT. —This second appeal 
arises out of a suit for redemption of a 
mortgage by conditional sale executed on 
the 15th of April, 1866. The plaintifs and 
certain pro forma defendants are the heirs 
of the mortgagors, and the contesting de- 
fendants Nos. 1-13, who are the appellants 
in this Court, are the heirs of the mort- 
gagee. The defendants contended that the 
mortgage was foreclosed under Regulation 
XVII of 1806, and that the right of redemp- 
tion was absolutely extinguished by a decree 


of the Munsif’s Court, dated: the 19th of 


February, 1876, Adverse possession for more 
than 12 years was also pleaded as a defence. 


We are not concerned with the other pleas. 


raised by the defendants. 

The trial Court found that the right of 
redemption had been extinguished and dis- 
missed the suit. 

The lower Appellate Court held that it 


was necessary for the defendants to prove. 
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that the foreclosure procedure laid down in 
Regulation XVII of 1806 had been strictly 
followed, and that the right of redemption 
survived failing proof that all the form- 
alities prescribed by the Regulation had 
been observed. Finding that the notice 
issued in the foreclosure proceedings was 
defective, and that there was no proof of a 
prior demand for payment, the lower Appel- 
late Court held that the right of redemp- 
tion was not extinguished, and decreed the 
plaintiffs’ claim for redemption. 

In our opinion, the learned District Judge 
was wrong in thinking that, in the present 
case, it was necessary for the defendants to 
prove that every step in the procedure pre- 
scribed by Regulation XVII of 1806 had been 
followed. He relies upon the rulings in 
Badal Ram v. Taj Ali ‘lj and Ram Baran 
Rai v. Har Sewak Dube (2). In these rul- 
ings it was held that in a case of a mortgage 
to which Regulation XVII of 1806 applies, be- 
fore it can be held that the right ofredenip- 
tion is barred, it must be proved that the 
requirements of the Regulation have been 
strictly complied with. For instanee, it 


“must be proved that there was a previous 


demand by the mortgagee from the mort- 
gagor of payment of the mortgage-debt. 
These rulings, however, do not apply to the 
present case. In the present case the mort- 
gagee did not only adopt the foreclosure 
procedure prescribed by Regulation XVII 
of 1806, but after he had obtained a rubkur, 
dated 15th July, 1875, ordering foreclosure, 
he then proceeded to institute a suit for 
proprietary possession of the mortgaged 
property. Thesuit was instituted in the 
‘Munsif’s Court on a valuation of Rs. 601, 
which was the consideration mentioned in 
the mortgage-deed. The mortgagors put 
in a written statement admitting the claim. 
They stated that “as a matter of fact, the 
claim is proper and the document in favour 
of the plaintifis is genuine and payable. 
The amount was borrowed and the mort- 
gage-deed by conditional sale was, executed 
by these defendants. The foreclosure pro- 
ceedings wére taken within the knowledge 
of these defendants. The plaintiffs should 
be awarded possession as prayed for in the 
plaint, these defendants and their heirs 
shall have no objection to it.” In accord- 
ance with the admission ofthe mortgagors, 
the Munsif passed a decfee for proprietary 
possession of the mortgaged property in 


(1) 4A. L. J. 717; A. W. N. (1907) 266. 
(2) 45 Ind, Cas. 488; 40 A. 387; 16 A. L. J. 327, 
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favour of the mortgagee on the 19th of 
February, 1876. 

The learned District Judge has failed to 
note the significance of this decree for pro- 
prietary possession. Those cases upon 
which the lower Appellate Court relies, to 
- which we may add the case of Jagdip Narain 
Rai v. Ram Sarup Khan (8) in which it 
was held that the right of redemption is 
not absolutely barred by reason of fore- 
closure proceedings under Regulation XVII 
of 1806 unless it is proved that the procedure 
prescribed by that Regulation has been 
strictly followed, are all cases in which the 
mortgagee after taking proceedings under 
the Regulation had failed to institute a suit 
for proprietary possession or for a declara- 
tion of his absolute title. In our opinion, 
the fact that in the present case the mort- 
gagee instituted a suit for proprietary pos- 
session in-addition to adopting the fore- 
closure procedure under Regulation XVII 
of 1806, is of vital importance. 

It was pointed out by their Lordships of 
the Privy Council in Forbes v. Ameeroon- 
nissa Begum (4) that the mortgagee, after 
having done allthat Regulation XV1I of 1806 
requires to be done in order to foreclose ‘the 
mortgage and make the additional sale 
absolute, must bring a regular suit to re- 
cover possession if he is out of posses- 
sion, or to obtain a declaration of his ab- 
solute title if he is in possession. In that 
suit the mortgagor may contest on any suff- 
cient grounds the validity of the conditional 
sale or the regularity of the proceedings 
taken under the Regulation in order to 
make it absolute. 

In the present case the mortgagee did 
bring a regular suit to recover possession. 
It was, no doubt, open to the mortgagors in 
that suit to contest the regularity of the 
proceedings taken under the Regulation. 
They might have urged that no previous 
demand had been made or that the form 


of notice wasinvalid. They had the oppor- . 


tunity of raising any objection they thought 
fit, but, as a matter of fact, they raised no 
objection and admitted the plaintiffs’ claim 
which wag accordingly decreed by the 
Munsif. It is impossible to go behind 
this decree which has long ago become 
final. It is quite unnecessary for the 


(3) 51 Ind. Oas. 73917 A. L.J. 691; 1 U. P. L.R. 
A.) 59. 
l 3 10 M. I. A. 340; 5 W. R. P. O. 47; 1 Ind. Jur. 
(N. 8.) 117; 1 Suth. P, ©, J, 621; 2 Sar, P. O. J. 153; 19 
E, R. 1002 
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defendants to prove strict compliance 
with all the, formalities laid down for 
foreclosure proceedings under the Re- 
gulation, since their title does not rest only 
upon these proceedings, but primarily upon 
the decree in the regular suit for possession. 
In the case of Maula Bakhsh v. Tajammal . 
Husain (5), where the mortgagees after 
obtaining an order for foreclosure under 
Regulation XVII of 1806, subsequently got 
an ex parte decree declaring their right to 
proprietary possession, it was held by a 
Judge of this Court that he was not entitled 
to go behind that decree for the purpose of 
looking into the validity or otherwise of 
the foreclosure proceedings which preceded 
it, and the decree must be. taken as con- 
clusive of the proprietary title of the de- 
fendant to the land in suit. The argument 
applies with even greater force in the pre- 
sent case, since the decree of the 19th of 
February, 1876, was not merely an ex parte 
decree, but was passed on the mortgagors’ 
own admission. In our opinion, that decree 
is final and conclusive as extinguishing the 
plaintiffs’ right to redeem the mortgage. 

The question of res judicata, strictly speak- 
ing, does not arise, since the present suit is 
cognizable only by the Subordinate Judge 
and not by the Munsif. The plaintiffs’ 
claim is not barred by the principle of res 
judicata, but by the fact that their right of 
redemption has been extinguished by the 
decree of 1876. 

The plaintiffs had tried to attack the 
validity of that decree on the ground that 
the Munsif had no jurisdiction to entertain 
the suit. This objection has no force. 
There is no reliable evidence to show that 
the value of the property in dispute in 1876 
was more than Rs. 1,000. Moreover, the 
suit was valued at Rs. 601, the amount of 
consideration mentioned in the document. 
No objection was raised to the Munsif’s lack 
of jurisdiction and it is too late to raise 
that plea about 50 years afterwards. 

We, therefore, allow the appeal and re- 
store the decree of the trial Court. The 
appeal is allowed with costs including fees 
on the higher scale. 

ALN. A, 


(5) A. W. N. (1892) 5L 
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PATNA HIGH COURT. 
APPEALS FROM APPELLATE DECREES 
Nos. 318 anp 319 oF 1924. 

Augtist 12, 1926. 
Present:—Mr. Justice Adami and 

l Mr. Justice Macpherson. 

“RAM LAGAN SINGH AND OTHERS— 
i ' APPELLANTS 

VETSUS 
Mrs. MARY COFFIN AND OTHERS— 
RESPONDENTS, 

Transfer of Property Act (IV of 1882), s. 63-— 
Accessions to mortgaged property—Mortgagor’s duty 
on redemption to set up his claim and to tender costs 
of acquisition. 

A mortgagor who does not, on the expiry of a mort- 
gage, set up his claim to accessions to the mortgaged 
property and tender tothe mortgagee the costs in- 
curred by him in acquiring them, but on the other 
hand allows the mortgagee to remain in possession of 
“them as an occupancy razyat, cannot, on a subsequent 
occasion, be allowed to put forward a claim to them 
wk ground that they are accessions. [p. 161, cols. 
162) 

Second appeal from an order of the Dis- 
trict Judge, Muzafferpur, dated the 20th 
July, 1923, modifying a decision of the Ad- 
ditional Subordinate Judge, Muzafferpur, 
dated the 24th July, 1922. 


Messrs. L. N. Singh and Sambu Saran, for 
the Appellants. 

Messrs. S. Hasan Imam, S. K. Mitra, 
Khurshed Husnain, S. M. Mullick and 
Sultan-ud-din Hussain, for the Respond- 
ents. 


JUDGMENT. 

Adami, J.—These two second appeals 
arise out ola, suitin which the plaintiffs, as. 
proprietors of Mouza Nawtanwa, sought for 
recovery of possession of certain lands in 
the village from the defendants Istand 3rd 
parties. The village was in 16-annas mokar- 
rari istimrart of three persons who, in 
1902, granted a sadhaua pataua lease to 
defendant No. 1, who was the owner of 
the Bhasurari factory, and who is now 
represented by his wife, Mrs. Coffin. In 
1907 the plaintiffs purchased the mokarrart 
share, but defendant No. 1 continued in 
possession under the sadhaua pataua up to 
1319, that is to say 1911-1912. When the 
period of the sadhaua pataua lease had 
expired in 1320, the plaintiffs granted 
to defendant No. 1 a simple lease from 
1321 to 1327. After the expity of this 
lease in 1327 the defendant gave up 
possession of the lands leased with the 
exception of the lands which are the sub- 
ject of the suit, These lands were divided 
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into six different clauses in the schedule to 


- the plaint— 


Schedule 1kKh was shown in the Settle- 
ment Record to be the. kasht lands of the 
factory ; Schedule 1Kh was entered as the 
shikmi lands of the defendants 2nd 
party as under-tenants of the factory and 
Schedule 1G was shown as the kasht of the 
defendants 3rd party; Schedule 2k was 
shown as the kasht of the factory and gair- 
mazrua; Schedule.2Kh was entered as the 
kasht of the defendants 3rd party and Sche- 
dule 2G as the gairmazruu lands of the 


factory. 
lt is the plaintiffs’ case that on the expiry 


of the lease, the defendants should have 


‘given over these lands to the plaintiff. It 


appears that Mr. Coffin had held a lease 
of the village previous to 1902 when he 
obtained the sadhaua pataua lease. 


The defendants did not contest the 
plaintiffs’ claim to Schedules 2K and 2G 
lands, for they admitted them to be the 
garrmazrua lands of the plaintiffs wrongly 
recorded in the name of the defendants: 
so that with regard to these lands there is 
no appeal, for both the Courts below have 
oe that the defendants had no claim to 

ent, - 

E No, 5 in his wr 
claimed that 11°42 acres had been a 
ed by him with the consent of the hnd 
who had registered his name in his sherista. 
while all the rest of the lands in that 
Schedule and the lands in Schedule 1KA 
had been acquired by him by purchase in 
Court sales in the execution af rent-decrees 
against different tenants, and that he had 
been in possession of all these lands either 
himself or through his sub-tenants ever 
since the purchase, and had acquired the 
right of occupancy, which the plaintiffs 
had admitted by their patta dated 1322 F. S 
The lands in Schedule IG of the plaint had 
been settled by defendant No 1 with 
tenants after the abandonment of surrender 
of the lands by previous tenants; the lands 
in Schedule 2Kh had been in possession 
of the tenants from before the time when 
defendant No. 1 had received the lease of 


the village and they had thei 
these lands. 4 heir houses on 


It was the plaintiffs’ case that o e 
expiry of the lease they ot es 
the lands and that, when these tenants 
sought to cultivate the lands there waa 
Opposition resulting in criminal proceedin gs 


itten statement 


160 
in which the men of the plaintiffs were con- 


victed, and this gave rise to the present suit. 
The Courts below have found that this 


allegation of the plaintiffs was not true, 


and that the defendants have been in posses- 
. gion of these lands all the time up to the 
date of the suit. This finding has not 
“been contested before this Court. 

The learned Subordinate Judge found 
that the purchase of holdings made by 
defendant No.1 having been made before 
' 1907, when s. 22 of the Bengal Tenancy Act 
was amended, defendant would acquire occu- 
pancy rights in those lands, and that the con- 
sent of the plaintiffs or of their predecessors- 
in-interest would not be necessary to vali- 
date those purchases. Defendant No. l, 
therefore, had acquired the right of 
occupancy in the lands, or, at any rate, a 
non-occupancy right, and that the plaintiffs’ 
suit with regard to these lands would be 
barred by limitation, This finding related to 
the landsin Schedule 1K and Schedule 1 Kh, 
for the lands in Schedule 1K/A are really the 
raiyati lands.of defendant No. 1 put in 
shikmi possession of the under-tenants, the 
defendants 2nd party. 

With regard to thelandsin Schedule 1G and 
Schedule2Kh in possessionof the defendants 
3rd party, with regard to which defendant 
No. 1 asserted that he had madesetilement 
with the defendants 3rd party after surrender 
or abandonment by the tenants of the hold- 
ings, the learned Subordinate Judge has 
found that as the settlement was made in 
1914, the defendants 3rd party could not 
have acquired the right of occupancy in 
them. He, however, did not coma to any 
finding with regard to the- right of the 
plaintiffs to eject the defendants 3rd party 
as being non-occupancy raiyats. He decreed 
the suit in part as against the defendants 
2rd party as regards allthelands inSehedules 
1G and 2Kh. With regard to the gair- 
mazrua lands in Schedule 2Kh he found 
that Abdul Karim Sani had failed to prove 
that these defendants had been recognised 
by the landlord or that he had obtained 
the lands from plaintiff No. 19. With regard 
to the lands in all the Schedules other than 
1G and 2Kh and the lands in Schedules 2K 
and 2G, the learned Subordinate Judge 
dismissed the plaintifs’ suit. 

Two appeals were filed against this judg- 
ment, one was by the defendants 3rd party 
and the other was by the plaintiffs, and 
there was cross-appeal by defendant No. 1 
regarding the costs allowed to the plaint- 
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iffs with respect to the lands in Schedules 
2K and2G. . 

The learned District Judge found that the 
lands of Schedules 1K and 1Kh had been 
acquired by defendant No.-1 in or before 
1905 and that thus he had acquired a right 
of occupancy. He considered the argument 
that ‘the sadhaua pataua was a mortgage 
and not alease and that defendant No. 1 
could not acquire rights for himself while 
he was a mortgagee, but must pass on the 
benefit of all accessions of the property to 
the mortgagor on the expiry of the mort- 
gage; but he cameto a finding that the 
sadhaua pataua was not a mortgage but a 
lease of lands for a fixed period, and he 
remarked that the point had not been raised 
before the Subordinate Judge. 

The chief reason why the learned Sub- 
ordinate Judge allowed the claim of the 
plaintiffs against the defendants 3rd party 
was that they had failed to show that they 
were settled raiyats of the village such as 
they claimed to be, because they had failed 
to produce the Cadastral Survey khatian to 
show that they held occupancy rights in 
the village.’ On.appeal, however, . these 
defendants produced the Cadastral Survey 
khatians which the. learned District Judge 
examined and allowed to be taken in evi- 
dence, and from the entries in thosekhatians 
he found that as afact four of the defend- 
ants 3rd party, namely, Ismail, Muharram, 
Walayat and Abdul Karim were settled 
raiyats of the village and had acquired 
occupancy rights in the lands held by them, 
whereas the defendants Thakur, Ramdat 
and Bindesari, who had not produced any 
Cadastral Survey khatians failed to prove 
that they were occupancy raiyats. He, 
therefore, allowed the appeal of the four 
defendants I have named and dismissed the 
appeal of Thakur, Ramdat and Bindesari. 
The result then was that the plaintiffs’ 
appeal was dismissed and the appeal 
of the four members of the defendants 
3rd party was allowed. The cross-objec- 
tion of the defendants lst party regarding 
the costs in respect to the lands in Sche-. 
dules 2K and 2G was allowed, the District 
Judge holding that since the defendants 
ist party had never asserted any claim to 
those lands, they should not be subjected to 
costs, l 

The first point taken is that the defend- 
ants lst party failed to show which lands 
were purchased at auction sales and which 
were surrendered and abandoned, it being 
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contended that in any case the lands 
surrendered or abandoned woyld have to go 
ae to the landlogds on the expiry of the 
ease, 

Now looking to the written statement, it 
was found that defendant No. 1 averred that 
none ofthe landsinSchedule 1K orlKh were 
lands which weresurrendered or abandoned. 
The landsinSchedule 1Ghad been settled by 
defendant No.1, after their abandonment, 
with the defendants of the 3rd party. The 
plaintiffs failed to show, as far as one can 
ses from the judgments of the lower Courts, 
` that any of the lands in Schedule 1K or 1Kh 
' were lands which had been surrendered or 
abandoned by the tenants and taken into 
posséssion by defendant No 1. With regard 
to the lands in Schedule 1G, it has been 
found ‘by the lower Court that the tenants 
with whom these lands were settled by 
defendant No. 1 were settled raiyats of the 
village and having acquired an occupancy 
right they could not be ejected. _ 

The next contention was that the sadhaua 
pataua was really a mortgage and not a 
lease as found by tha District Judge. 
Being a mortgage, it is argued that the 
defendant No. L was bound to make over 
to the landlord all the lands which he had 
acquired by abandonment, surrender, or 
purchase on the expiry of his sadhaua 
pataua lease. 

Now with regard to this, after looking at 
the sadhaua pataua, I am of opinion that it 
was in reality a mortgages. The executant 
of the document. states that he is in need of 
money and, therefore, “I mortgage 8-annas 
of the “pataua property in security of 
Rs. 4,500. Under the termsof the sadhaua 
pataua principal and interest were to be 
satisfied out of the rents and profits. But 
even so, the point was not taken in the trial 
Court that the plaintiffs were entitled to all 
accessions, and furthermore, when the 
saihaua pataua expired in 1912, the plaint- 
iffs made no claim to the accessions nor 
did they offer to pay to the mortgagee the 
expense of acquiring the accessions; they 
‘in fact allowed defendant No. 1 to remain 
in possession of the lands as an occupancy 
ratyat. Under s. 63 of the Transfer of 
Property Act, if the plaintifis had desired 
to have possession of these landsacquired by 
defendant No, 1, they should, on the expiry 
of the mortgage, have tendered to defends 
ant No. 1 the costs incurred by them ‘in 
making the acquisitions, The plaintiffs 
never treated the lands as accessions o 
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madé any claim. Under the conditions of 
the sadhaua pataua there was really no 
redemption. The debt and interest were 
paid out of the rentsand profits, and when 
the térm-had expired, the whole of the 
principal and interest had been paid: so 
that, even if the sadhaua patauwa was a mort- 
gage, the plaintiffs cannot now come for- 
ward and claim the lands acquired by 
defendant No. 1 before 1907. 

The next contention is that the learned 
District. Judge was wrong in allowing the 
Cadastral Survey khatian to be filed during 
the appellate stage, and that there was no 
reason to permit the additional evidence. 
The learned District Judge gave reasons for 
admitting the evidence and they seem quite 
sound. It was necessary to determine the 
point whether the defendants 3rd party 
were in fact settled raiyats, and the evidence 
was wanting, But Mr. Lachmi Narayan 
Singh points out that the Exs. LtoL 4 which 
the District. Judge says are Cadastral 
Survey khatians are in factRevisionalSurvey 
khatians, and cannot help the defendants 
3rd party. It seems that the learned 
District Judge made some mistake in 
referring to the Cadastral Survey khatians 
as Exs. L to L-4. There are Cadastral Survey 
khatians on the record which show that the 
four defendants of the 3rd party or their 
ancestors held occupancy rights in the 
village with regard to other lands and thus 
they are settled ratyats. It was to these 
other papers that the learned District 
Judge was evidently referring but he made 
a mistake in calling them Exs. L to L-4. 
There is no doubt in my mind that the 
District Judge, as he stated saw the Cadas- 
tral Survey khatians showing these de- 
fendants to be settled, raiyats. 

Isee no reason to find that the decision 
to which the District Judge has come is 
wrong, and I would, therefore, dismiss both 
the appeals with costs. 

Macpherson, J.—-I agree to the order 
proposed, 
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ALLAHABAD HIGH COURT. 
SECOND Crvin Appeal No. 1823 or 1923. 
May 28, 1926. 
Present :—Mr. Justice Daniels and 
‘Mr. Justice King. . 
J WALA PRASAD AND ANOTHER— 
DuFENDANTS—APPELLANTS 
< VETSUS 
MOHAN LAL AND OTHERS—PLAINTIFFS— 
RESPONDENTS. l 
Registration Act (XVI of 1908), s. 17 (2) (xi}— 
_ Receipt in full satisfaction of mortgage-debt, whether 

compulsorily registrable—Hvidence Act (I of 1872), s. 
92—Oral agreement to relinquish interest due under 
- registered bond, admissibility of. 

A receipt evidencing the full payment of a mort- 
gage-debt, is compulsorily registrable inasmuch as it 
extinguishes the mortgage. [p. 163, col. 1.] 

Neelamani Painaik-Musadi v Sukaduvu Behara (1) 
distinguished. 

Piare Laly., M aghan (2) not followed. ae 

Evidence to prêve an oral agreement to relinquish 
interest due under a registered mortgage-deed, is 
inadmissible under s. 92 of the Evidence Act. [ibid.] 


Second appeal from a decree of the 
Additional Judge, Bareilly, dated the 29th 
September, 1923. 

Mr. U. S. Bajpai, for the Appellants, 

Dr. K.N, Katju, for the Respondents. 


JUDGMENT.—On the Ist of June, 
1908, Debi Das mortgaged his house to 
Durga Prasad. for Rs. 200 with compound 
interest at Rs, 37-8 per annum with yearly 
rests. On the 23rd of December, 1915, 
Durga Prasad assigned his mortgage to 
Mohan Lal and. Salig Ram, nephews of 
Debi Das, the mortgagor,for a consideration 
of Rs. 200 only although nothing had been 
paid on account of principal or interest up 
to date. . P 

On the 27thof August, 1919, Debi Das 
sold the house to one Jwala Prasad for 
Rs. 500 leaving Rs, 200 with the latter for 
payment to the mortgagees. Four days 
later Jwala Prasad paid Rs. 200 to one of 
the mortgagees, namely, Salig Ram “who 
gave a receipt for the same on account of 
the mortgage-money and promised to 
return the mortgage-deed. 

The present suit is brought by Mohan 
Lal to recover the mortgage-money: It 
. was pleaded that the mortgagees agreed to 


forego all the interest due on the mort-. 


gage-money and that Salig Ram had ac- 
cepted Rs. 200 in full discharge of the mort- 
gage debt and that his receipt was bind- 
ing upon Mohan Isal, his co-mortgagee and 
operated to extinguish the mortgage. 

The Court of first instance gave a decree 
for the amount claimed less Rs, 200 which 
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had been paid to Salig Ram and this decree 
was upheld by the lower Appellate Court. 

It is urged in second appeal that the 
circumstances of the case’point to the fact 
that the mortgagees relinquished their 
right to interest. The lower Courts were 
clearly right in holding that the allegéd 
oral agreement to. relinquish the interest 
on the mortgage-money could not be 
proved. Evidence to prove such an oral | 
agreement is inadmissibleeunder s. 92 of - 
the Evidence Act. 

Itis further urged that the receipt exe- . 


cuted by Salig Ram on a proper con- 


struction evidences the satisfaction of the 
entire mortgage. The receipt does not 
expressly mention that Salig Ram accept- 
ed the sum in full satisfaction of the whole 
mortgage-debt but we think that it must 
be construed in this sense because Salig 
Ram goes on to say “when Mohan Lal 
comes I will return the mortgage-deed”’. 
This promise to return the mortgage-deed 
which was in the possession of his co- 
mortgagee clearly shows that Salig Ram 
accepted the Rs. 200 in full satisfaction of | 
the mortgage-debt since otherwise he 
would not have promised to return the 
mortgage-deed. 

The question arises whether this receipt 
is admissible in evidence without registra- 
tion. Unders. 17 (2) (az) of the Registra- 
tion Act, 1908,a receipt for payment of 
money due under a mortgage is exempt 
from the necessity for registration when 
the receipt does not purport to extinguish 
the mortgage. The appellant is, therefore, 
on the horns of a dilemma. if the receipt. 
is construed as purporting to extinguish 
the mortgage, then it is inadmissible in 
evidence for non-registration. If, on the 
other hand, the receipt is not construed as 


purporting to extinguish the mortgage, 


then the mortgage remains in force and 
can be sued upon by the mortgagee Mohan 
Lal. The receipt would then be con- 
strued merely as acknowledging payment of 
Rs. 200 on account of the mortgage-debt 
without extinguishing the mortgage, and 
the Courts below have construed thereceipt 
in this sense. The appellant relies upon 
the rulings in Neelamani Patnaik Musadi 
v. Sukaduvu Behara (1) and Piare Lal v. 
Makhan (2), as establishing the proposition | 
that the receiptis admissible in evidencee 
without registration and that it can b 

(1) 60 Ind. Cas. 255; 43 M. 803; 12 L. W. 269, 

(2) 16 Ind. Cas, 179; 34 A, 528; 10 A, L, J, 25, 
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used for proving the satisfaction of the 
entire mortgage-debt. | 

The Madras ruling can be ‘distinguished 
‘on the ground thit in that case the mort- 
gagee did not agree to return the mort- 
gage-deed. Indeed the learned Judges 
who decided that case were at pains to 
distinguish it from two other cases in which 
there was an agreement to return the mort- 
gage-deed. 

- The Allahabad ruling does, no doubt, 
support the appellants’ contention. In that 
case a receipt was given for money due 
upon a mortgage in the following terms:— 

“The bond is returned. No money re- 
mains due”. 

It was held that.this receipt did not pur- 
port to extinguish the mortgage and that 
the receipt was, therefore, admissible in 
evidence although unregistered. With all 
due respect to the learned Judges who de- 
cided that case we are unable to agree with 
this view. When the mortgagee gives a 
written acknowledgment that the mortgage- 
‘debt has been satisfied in full and that 
nothing further remains tobe paid and goes 
on to say that he has returned the mortgage- 
bond, in our opinion, this acknowledgment 
does purport to extinguish the mortgage. 
It is difficult to see how the mortgagee 
could extinguish the mortgage in clearer 
terms and, therefore, in our opinion, such a 
receipt would require registration. 

The same argument applies to the. case 
before us. We hold that the receipt on a 
proper construction does purport to ex- 
tinguish the mortgage and, therefore, it is 
inadmissible -in evidence owing to non- 
registration. The appellant bimself con- 
tended that this receipt does show that the 
entire mortgage has been satisfied. We 
accept that view but hold that for that 
very reason the receipt is inadmissible for 
non-registration. 

Arguments have been addressed to us 
by both parties on the question whether the 
payment to one co-mortgagee which is 
accepted by him in. full satisfaction of the 
mortgage-debt is binding upon another co- 
mortgagee and extinguishes the mortgage. 
The question is further complicated in 
the present case because the lower Appellate 
Court has found that Salig Ram, the mort- 
gagee, who accepted Rs. 200 in satisfaction 
of a mortgage-debt was colluding with 
Jwala Prasad.‘ On the view we have 
taken that the appellant has failed to 
prove. that the mortgage has been exting- 
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uished it is unnecessary for us to determine 
the effect of the payment to one co-mort- 
‘gagee as extinguishing the mortgage-debt 
and binding his co-mortgagee. 
We dismiss the appeal with costs includ- 


ing fees on the higher scale. 7 
A./8, D. Appeal dismissed, 


MADRAS HIGH COURT. 
ORIGINAL SIDE APPRAL No. 80 oF 1924. 
August 20, 1925. 
Present:—Justice Sir Charles Gordon 
Spencer, Kr., and Mr. Justice Ramesam. 
Tat OFFICIAL ASSIGNEE orf 
MADRAS AND AS SUCH THE ASSIGNEE 
OF THE ESTATE AND EFFECTS OF K. 8S. 
VENKATARATHNAM NAIDU THE 
InNSoLvVENT—DeErenpanr No. 3--APPELLANT 
versus 
VEDAVALLI THAYARAMMAL 
AND OTAERS— PLAINTIFF AND DEFENDANTS 


Nos. | AND 2— RESPONDENTS. 

Succession Act (X of 1865), ss. 116, 117—Will-—Con- 
struction—Gift over to grand-daughter if no grandsons 
are born in particular time—Gift to grandsons void 
under rule in Tagore case—Gift over, whether fails — 
Intestacy, 

The terms of a Will were as follows:—“I give and 
bequeath the whole of the residuary estate to my 
grandson or grandsons who may be born or will be 
born to my son K. 5. N. within 10 years after my 
death; if there shall be no such grandsons to be born 
as aforesaid, the whole of my residuary estate is to 
be divided equally between my grand-daughters after 
the death of my said wife.” A codicil of a later 
date provided that the distribution*of the residuary 
estate among the grand-daughters should take place 
after the death of the testator’s wife, daughter-in- 
lawand son. There wasno grandson in existence on 
the date of the death of the testator which happened 
afew days after the date of the codicil, but one was 
born within two years after his death. On a construc- 
tion of the Will: 

Held, (1) that the bequest in favour ofthe grandson 
was invalid under the rule in Tagore case as being 
in favour of a person not in existence at the death of 
the testator. [p. 164, col. 2.] 

(2) that the gift over to the grand-daughters was 
intended to be dependent on the particular condition 
that there was no grandson born within 10 years of 
the testator’s death and since a grandson was so born, 
the gift over:in favour of the grand-daufhters failed 
and s. 117, Succession Act, applied to the case; [p. 
166, col. 2.] 


(3) that as the gift to the grandson was invalid and 


the gift over to the grand-daughters failed by reason 


of its being subject to a continfency which actually 
happened, there was an intestacy and the heir-at-law, 
the grandson, in the absence of his father would 
take the entire residue of the estate, [ibid.] 
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Per Ramésam, J.— The intention of the testator 
was that the second gift should not take effect unless 
the failure of the first happens in the particular man- 


ner mentioned in the Will. [p. 186, cols.1 & 2.} 
_(Oase-law considered. ] 


Appeal from the judgmert of Mr. Justice 
Kumaraswami Sastri passed in the exercise 
of the Ordinary Original Civil Jurisdic- 
tion of the High Court, in DA -5. No. 34 
of 1924; 

Mr. 0. T. Govinda Nambiar, fr the Ap- 
pellant. 

Mr. ALC, ki a Lyengar, for the Re- 
spondents, : 
JUDGMENT. 

Spencer, J.—The decision of this ap- 
peal depends. on the construction to be 
placed upon the. Will of K. Narayana- 
swami Naidu, a Hindu of Madras. He 
madea Will on. 3rd February, 1897, and 
a subsequent codicil on 2Ist May, 1827, 
“and died on-23rd May, 1897, leaving a widow 
‘and one son, whose whereabouts ars 
not known, and three granddaughters. 
One grandson, whois the 2nd defendant, was 
born.. in 1899 after the testators death ‘and, 
having become an insolvent, he is repre- 
sented by the Official Assignee. The Will 
having. been. made inthe Presidency Town, 
the Hindu Wills’ Act is applicable to it 
and s, 20f that Act makes ss. 116 and 117 
of the Indian Succession Act applicable. 
Among the dispositions the important pas- 


sages. run as follows:—“Olause 9, I give: 


and bequeath the whole of the residuary 
‘dstate to my grandson or grandsons: who 
“may, be born or will be born to my son 


= peri Sundargramanjulu Naidu within 10 ` 


years after my-death; if there shall bemo 
such grandsons to be born as aforesaid the 
whole of my residuary estate is to be divid- 


ed equally between my said grand-daughters 


after the death of my said wife.” The 
proviso to the clause provides that a sum 
should be placed in deposit in Messrs. 
Arbuthnot & Co.'s Bank to provide a month- 
ly income for the maintenance of the testa- 
tors daughter-in-law, the widow of a son 
who died during his lifetime, and for the 
distribution of the amount to his grand- 
. daughters.after her death. Clause 13 pro- 
vides that the testator’s son K, Sundara- 
raminujulu Naidu having fraudulently spent 
niore than half of his father’s earnings and 
having executed g release in his favour 
should have no ae whatever in and 
upon the testator's estate. Clause (2) of the 


codicil revokes a provision of Rs; 5,000 in 


+ 
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‘Tagore case 


“another, 
‘second bequest shall take effect upon the. 
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el, 3 of the Will in favour of charity and: 
cl. (3) provides that the distribution of the 
residuary estate among the grand-daughters . 
should take place after the ‘death of the 
testator’s wife, daughter-in-law and son. 
The facts necessary for undérstanding the 
case are that.the testator’s son Sundara- 
ramanujulu Naidu disappeared and has 
not been heard of for 25 years. The testa- 
tor’s grand-daughter Katanayaki died un-. 
married in 1903. The 2nd defendant was 
born in 1899, that is, within two years. of 
the testator's death in 1897; but the be- 
quest in his favour being a bequest to a 
person notin existence at the death of the 
testator is invalid under the rule in the. 
[Jotendra Mohar Tagore v. 
Ganendra Mohan Tagore] (1). 

The question we have to decide in this- 
appeal is whether the effect of the first of 
the passages quoted from cl. (9) ofthe Will 
is, in the events that happened to create a 
gift to the granddaughters or an intestacy. 
The learned Judge in the trial Court- decid- 
ed in favour of the former alternative. He 
was of opinion thats. 116 of the Succession 
Act applied to this case ratherthan g. 117. 
He referred to- two cases, Narandas. Vrij- . 
bhukhandas v. Bai Saraswati (2) and a. 
Prasad Mullick v. Ranee Mani Dussee (3), 
as being cases in point. Narandas Vrij- 
bhukhandas v. Bar Saraswati (2) is a case 
which dealt with’a Will executed in the. 
mofussil and consequently, it contains no 
discussions of the sections of the Succession 
Act. Radha Prasad Mullick v Ranee Mant 
Dassee (3) followed the’ English case of. 
Jones v, Westcomb (4), The case Radha Pra- 
sad Mullick v Ranee Mani Dassee (3). went 
on appeal to the Privy Council and. was. 
confirmed on different grounds from those 
upon which the Calcutta High Court decid- 
edit. The decisive feature of that case. was | 
there was no adoption in law because the. 
authority given under the Will for the 
Bee and the executors to adopt was in- 

ali 

Section 116 of the Succession Act runs- as 
follows :—“ Where there isa bequest to one. 
person and a bequest of the same thing to 
if the prior bequest shall fail, the.- 


failure of the prior bequest, although the © 


(1) 9 B. L. R. 377; 18 W. R. 359; 1. A, Sup, Vol, 475 
3 Sar. P. O. J. 82; 2 Suth. P. O. J. 692 (P 
2 28 Ind. © Cas. 130; 38 B. 697; 16 Bom. T R. 577, 


(4) (1711) 1 Ea Ca, Abr, 245; 21 E. R, 1022, 
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failure may not have occurred in the manner’ 


contemplated by the testatar.” This pro- 
: vides for cases of double contingencies as 
may be seen from the ‘illustration to the 
section, a subject which is discussed in 
Williams on Executors, llth Edition, Vol. 
II, pages 1014 to 1017. Section 117 is as 
follows :—Where a Will shows an intention 
that the second bequest shall take effect 
only in the event of the first bequest failing 
in a particular’ manner the second bequest 
shall not take effect, unless the prior be- 
quest fails in that particular manner.” 
The illustrations to this section recall the 
facts of the cases of Underwood v. Wing (5) 
‘and Wing v. Angrave (6). The Will before 
us declares that the gift over in favour of the 
grand-daughters shall take effect only if 
~ there are no grandsons born within 10 vears 
of the testator’s death. There was a grand- 
son born within 10 years of the testator’s 
death, namely, the 2nd defendant. The 
question is whether the prior bequest 
in favour of grandsons has failed in the 
particular manner denoted by the Will. 

It was argued that we should read the 
words “if there shall be no such grandsons 
to be born as aforesaid” as meaning, “if 
there shall be no grandsons born who can 
take the estate as aforesaid” or in other 
words “if the bequest in favour of grand- 
sons fails on any account.” I think 
that the language used is quite specific 
and that it cannot be given the meaning 
contended for by the respondent's Vakil 
which involves a contradiction, wiz., 
that grandsons born within 10 years after 
the testator’s death, means grandsons 
born during his lifetime, as they alone 
could take the estate. The testator clearly 
spoke oftwo classes of grandsons when he 
used the words “grandsons who may be 
borne (i.e. before my death) or will be 
born to my son K. Sundararamanujulu 
Naidu within 10 years after my death.” 
The gift in favour of the grand-daughters 
has been made expressly dependent on the 
condition that there shall be no grandsons 
born during the testator’s lifetime or with- 
in 10 years of the testator’s death. We 
cannot makea new Will for the testator 
in the light of the events which hap- 
pened. The wishes of the testator have 


to be given effect to so far as the 

(5) (1885) 4 De G. M. & G. 633; 24 L. J. Ch. 293; 
1 Jur. (x. 8.) 169; 3 W. R. 228; 102 R. R. 316; 43 E. 
R. 655 


(6) (1860) 8 H. L. ©. 183; 30 L. J.Ch. 65; 11 E. R, 
‘397; 125 R. R. 99. 
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Court is able to do so, We must, there- 
fore, consider what the testator intended. It 


‘is evident from cl. 12 that he intended to 


disinherit his son and it may also be con- 
sidered from the proviso to cl. (9) that he 
was in favour of benefiting his grand- 
daughters to some extent, but he evidently 
preferred to benefit grandsons if any should 
be born within ten years of his death rather 
than his grand-daughters. He wished to 
restrict the bequest to grandsons bora 
within ten yearsas that was the period within 
which his son and daughter-in-law might 
be expected to have children, but he show- 
ed no intention of disinheriting them 
altogether in case of there being a legal 
objection to the bequest taking effect in 
the manner stated. The Willcontains no 
indication thatthe testator wished to give 
preference to grand-daughters supposing 
a grandson and grand-daughters were both 
in existence at a date within ten years 
after his death. In Hall v. Warren (7) 
Lord Kingsdown observed : — 

“The gift over seems, to me, to have taken 
effect whether we regard the precise langu- 
age of the particular clause, or the general 
intention of the testator.” So, here, let us 
consider first whit is the meaning of the 
precise laugnags used by the testator, and 
secondly, whas were his general intentions 
and how may his wishes bə best carried 
out. Ifthe answers to both these questions 
lead to the same conclusion we neel have 
no hesitation in giving etfest to the ordi- 
nary meaning of the language used. The 
testator did not contsmplate intestacy, but 
he made no provision for the case of the 
bequest in favour of grandsons who might 
be borr within ten years being found invalid 
owing to a provision of law. If he had 
contemplated the event which actually 
happened of a grandson being born within 
ten years of his death, there can be little 
doubt that he would have preferred that 
his grandson should succeed even though 
on intestacy, rather than that the grand- 
daughters should take the whole estate 
and the grandson taking nothing. The 
ease of Underwood v. Wing (3) was a case in 
which the construction put upon a Will by 
the Court of final appeal in England who 
gave effect to the intentions of the testator 
led to intestacy and the illustration (e) to 
s. 92 and the illustratidh to s. 417 of the 
Succession Act arealso illustrations of cases 


(7) (1861) 9 H. L. O. 420; 7 Jur. (x. 5.) 1089; 5 L. T, 
1900 10 W. R. 66; 11 E. R. 791; 181 R, R. 258, $ 
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= ofintestacy resulting. We should not, there- 
fore, assume that the idea of intestacy 
would have been more repugnant to the 
mind of the testator than the preference 
of female to male descendants. I think 
that: this specific language of the Will and 
the intention of the testator lead to the 
same conclusion. I further think that s. 
117, Succession Act, covers the case and, 
therefore, I would, as was done in Maddi- 
son v. Chapman (8), construe strictly the 
condition under which the grand-daughters 
were to take the estate and hold that, as a 
grandson was born, the gift over failed and 
the grand-daughters are not entitled to 
take the residue, and that if the gift to the 
grandson is invalid and the gift over to 
the grand-daughters failed by reason of it 
being subject to a contingency which actu- 
ally happened, there is an intestacy and 
the heir-at-law, namely, the 2nd defendant 
in the absence of his father who is pre- 
sumably dead, will take the whole estate. 
This appeal must, therefore, be allowed 
and the suit dismissed. Costs of the plaint- 
iff and the Official Assignee in this Court 
will come out of the estate. The order ag 
to costs in the trial Court may stand. 
Ramesam, J.—I agree but would add 
some reason of myown. The first illustra- 
“ tion tos. 116 of the Succession Act is based 
on Meadows v. Parry (9). The 2nd illustra- 
tion is taken from Avelyn v. Ward (10). 
Other cases illustrating the section are col- 
lected in Williams on Exeeutors (llth Edi- 
tion) Vol, IT; pp.1015—1017; Theobald on Wills 
7th Edition, pp. 695-657; Jarman on Wills, 
6th Edition, pp. 2195—2199. The ‘reason 
for these decisions is that “intention of the 
testator is effectually fulfilled by regard- 
ing a-clause of apparent condition as a 
clause of conditional limitation so ag not 
to require, as inthe case of a gift on the 
condition that the very event on which the 
gift is made contingent must be fulfilled 
with strict exactness, but paying regard, 
in the construction to the substantial effect 
of the contingency specified and as to the 
real intent of, the testator” (Williams 104), 
In these cases “there cannot be a shadow 
of doubt tltat, if asked whether in cage of 
a prior gift failing altogether for want of 
an object, he meant the alternative gift to 
take effect, his answer would have been 


in the affirmative The conclusion that 
(8) (1858) 4 K. & J. 709; 70 E. R. 2915116 R. R. 


11.- 
5(9) (1812) 1 V. & B. 124; 35 E. R. 49; 12 R. R, 198. 
(10) (1749).1 Ves, Sen. 420; 27 E. R. 1117, 
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such was the actual intention has been 
deemed to amount to what the law de- 
nominates a necessary implication.” 
(Jarman, page 2195). The Indian Legis- 
lature has accordingly adopted the prin- 
ciple as a general rule in s. 116 of the 
Act making the case where the testator in- 
tends the gift over to take effect only, if 
the first gift fails ina particular manner, 
an exception. Accordingly, the appellant 
has to show an intention that the second 
gift in this case should take effect only if 
there is no grandson born within 10 years. 
If the appellant fails to show such an in- 
tention, the respondent succeeds even if he 
cannot show any clear intention the .other 
way. . 
In many of the cases illustrating s. 116, 
the intention of the testator is so obvious 
that it cannot bear discussion. For in- 
stance, in the first illustration [cf, Meadows 
v. Parry (9)] by the time of the death of 
the testator, from which time the Will takes 
effect, it was definitely known that the tes- 
tator had no children though it might not 
have been known when the Will was written 
and the testator could not have intended 
the second gift to take effect only if child- 
ren are born but die within 18. The 
language of the clause could not have been 
the actual intention of the testator at the 
date of death. The same remarks apply to 
Murray v. Jones (11) and to Avelyn v, Ward 
(10) though not to Jones v. Westcomb (4) 
or to Hall v. Warren (7) or to Radha Prasad 
Mulla’s case (8) affirmed by the Privy Council 
in Radha Prasad Mullick v. Ranee Mani 
Dassee (12). It seems to me that, if the word 
“contemplated” in the section refers to the 
testator’s state of mind on the cate of 
death and not to the language in the Will, 
the illustrations do not illustrate the 
section and the section.is not happily 
worded; for the manner contemplated by 
him could not be the manner apparently 
expressed in the condition. Even in Jones 
v. Westcomb (4) and Hall v. Warren (7) 
and Radha Prasad Mullick v. Ranee 
Mani Dassee (8), there isno doubt. as to 
what the testator’s answer would have 
been ifthe matter was putto him, As 
Lord Campbell stated in Hall v. Warren . 
(7) it was gravely argued at your Lord- 


og? (1813) 2 V. & B. 313; 35 E. R. 338; 13 R. R. 
4, ‘ 
(12) 35 C. 896; 120. W.N. 729; 351 A.118:8 O. 


L. J. 48: 10 Bom. L. R. 604; 5 A. L, J. 460; 18 M. L. 
J. 287; 4 M. L, T. 23 (P.O). 
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bhips' Bar that the testator wished the 
opinion of the inhabitants -of Bayswater 
to be taken on the expediency of establish- 
iag this Hospital, and that a resolution of 
the Parishin the negative was the condi- 


tion on which William Hall Warren was. 


to take the two houses. But I apprehend 
that the failure of the foundation of the 
Hospital was the contingency on which he 
intended his godson to take. There can be 
no analogy between that case, in which the 
Hospital never came into existence and the 
present case in which a grandson had come 
into existence. 

The illustration to s. 117 is based on 
Underwood v. Wing (5) and Wing v. 
Angrave (6). That the result of these cases 
involved a hardship is clear from the 


observations of Lord Wensleydale in the. 
“This case ` 


latter case at pages 214-215*. 
(and there are many like it) is one in 
which the temptation from the supposed 
hardship of the case to swerve from the 
established rules of construction, is strong. 
No one can doubt as to the testatrix’s 
‘intention’ in the loose sense of that word”; 
Then His Lordship relied on the language 
ofthe instrument. In the present case, I 
do not wish torely merely on the language 
of the condition. Nor can it be saidin 
` the present case that the testators’s inten- 
tion in the loose sense of the word was to 
give the residue to the grand-daughters 
even ifa grandson existed. This case is, 
therefore’ stronger than the cases of Wing 
v. Angrave (6) and Underwood v. Wing (8). 
seeing that the English Judges decided 


- these cases in the way they decided in 


spite of the principle of the other group of 
` eases [Jones v. Westcomb (4), Murray v. 
Jones (11)] and in spite of the hardship 
involved, and seeing that the Indian Le- 
gislature.adopted those decisions as their 
illustration to s. 117 to show what they 
meant by “an intention that the second 
baquest shall take effect only in the event 
of the first bequest failing in a particular 
manner’, I do not feel any hesitation in 
applying s. 117 to the case before us. The 
illustration in (e) to s. 92 also leads to the 
same conclusion. It seems to be based on 
the passage in Jarman, 6th Edition, at 
page 2203. This illustration might well 
have been an illustration tos. 117 also. It 
likewise relates to the intention of the 
' testator that the second gift should not 
take effect unless the failure of the first 
happens in the particular manner. 

*Pages of (1860) 8 H. L.—[#a.] B 
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If, ia Wing v. Angrave (6), as Theobald puts 

it(at page 664) that the event that happened ` 
(simultaneous death) and the event con- 
templated (one dying before the other) are 
two distinct and independent events and if 
in illustration (e) tos. 92 the death of the 
firat legatee before the eighteenth year and 
his death after the eighteenth year in the 
lifetime of the testator are two distinct and 
independent events, in the present case the 
event contemplated non-existence of the 
grandson, and the event that happened, 
the birth of a grandson, arenot only two 
distinct and independent events but con- 
trary or opposite events, The case in 
Biliot v. Smith (18) is a further illustration 
of the rule. S. 117 is, therefore, applicable a 
fortiori. 


The consideration that the Court should, 
if possible, lean against intestacy is not 
sufficient, in my opinion, to shake the above 
conclusion. In Underwood v. Wing (5), and 
Wing v. Angrave (6), and the illustration to 
s. 92 (e), this consideration was not strong 
enough toaffect the result. Iam notable 
to follow our learned brother Kumara- 
swami Sastri, J., when he says in his judg- 
ment in appeal. “Reference was made to 
Underwood v. Wing (5), but Ido not think 
that the facts of the present case fall under 
this decision as I do not think that the 
limitation was a condition precedent”. 


It cannot be deduced from Hall v. 
Warren (7), as the learned Vakil for the 
respondent argued that whenever the first 


devise is ab initio void, the second bequest 


must be given effect to, whatever the con- 
dition may be. He also wished us to 
construe the: words “such grandson as 
aforesaid’ to mean “such grandson so 
taking”. I think that the words mean 
“orandson born within ten years after my 
death”. We cannot add the words “so 
taking” as we have been invited to do on 
the basis of s. 64 of the Act and Abbott v. 
Middleton (14). It cannot be said that 
any words material to the full* expression 
of the meaning are omitted in this case. 
Nor can we construe the Will as a gift to 
the grand-daughter, subject t2 be defeated 
on the birth of a grandson within ten 
years after the testator’s death. The mere 
fact that the testator wished to deprive his 
son of all the benefits eof the’ Will beyond 


(13) (1883) 22 Ch. D. 236; 52 L. J. Ch. 222; 48 L.T. 
7; 31 W. R. 336. 


(14) (1858) 7 H, L. O. 68; 28 L. J. Ch. 110; 5 Jw, 
(x. s) 717; 11 E. R. 28; 115 R. R, 38. A 
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the sum of Rs. 500 as capital for his trade 
and Rs. .250 for funeral expenses is not 
also strong enough to displace the applica- 
tion of s. 117, for, in case of intestacy, the 
son and grandsons take as members of a 
joint Hindu family if grandsons are born, 
with the right to enforce‘ partition by or 
on behalf of: grandsons, But it is un- 
necessary to speculate in this direction as 
the testator never contemplated the event 
that happened, wiz, the devise to the 
grandsons being void under the Tagore 
case (1), 
oor brother Kumaraswami Sastri, J., 
thoughtthedecisionin Narandass Vrjubhu- 
khandas v, Bai Saraswati (2) is on all fours 
with the present case. In that case, the testa- 
tor wished to give alife-estate to his widow 
Parvathi and on her death to his daughter's 
sons. He expected his daughter to have 
sons by the death of Parvathi. Not only 
did he not contemplate the gift of the 
daughter's sons ‘being void under the 
Tagore case (1) but also he did not provide 
for the ease'of his daughter having no 
sons at Parvathi’s death but having sons 
sometime after it. Either he did not con- 
template it or thought a gift to them valid 
though it may not immediately follow the 
preceding life-estate. The events that 
happened are incompletely stated in the 
reports in the Indian Law Reports, a 
material date being omitted. The case 
is reported also in 16 Bom. L. R. 577. 
From this report it appears that Saras- 
wathi’s son was born in December 1907. 
As the son did not come into existence 
on the termination of the preceding life- 
estate Parvathi having died in April, 1907, 
the gift to him was void, apart from the 
Tagore case (1). On the analogy ofs. 111 of the 
Succession Act (cf. s. 23 of the Transfer of 
Property Act), the clause “my daughter 
Saraswathi’s sons, if any, shall be the 
heirs” should be construed to relate tothe 
termination of the preceding life-estate, i.e, 
to the time of Parvathi’s death. It then 
means “my daughter Saraswathi’s sons if 
any, existing at the time of Parvatih’s death 
shall be the heirs’. As Parvathi’s son was 
born later hecould not take. The question 
then arises whether there is an intestacy 
on the death of Parvathi. The testator 
proceeded tq give a life-estate to Saraswathi, 
“In case my daughfer may not have sons”. 
This clause can mean only “In case my 
daughter may not have sons at the time 
of Parvathi'’s death” in which case, Saras- 
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wathi’s life-estate takes effect and there 
is no alternative possible at this stage so 
as toresult in intestacy. * The clause is not 
a condition, subsequent, defeating Saras- 
wathi's life-estate on the birth of a son 
later than Parvathi'’s death. The questien 
next arises, do the cousins take after 
Saraswathi's death. It may be said that 
the words “afterthe death of my daughter 
Saraswathi” (towards the end of the para- 
graph quoted in the report) may be con- 
strued as if the words “without sons” are 
added to them, on the principle of Abott 
v. Middleton (14), but, if this cannot be done, 
the cousins’ estate takes effect which is 
the actual decision, The decision may be 
perhaps correct. But itis difficult to see 
where the principle of Jone v, Westcomb (4) 


and similar cases on which s. 116 of the 


Succession Act was based came in or the 
necessity for discussing whether s. 116 or 
s. 117 applied arose. In that case there 
was a life-estate before the grandson's estate 
but there is no life-estate in the case be- 
fore us. I do not see how that case can 
be on all fours with the one before us. 
Neither the Hindu Wills Act nor the 
Succession Act applied te it as the case 
did not arise in the city of Bombay. 
Nor was there any reference to ss. 116 and 
117 of the Succession Act, nor any dis- 
cussion as between two opposing principles. 

But there is another ground on which 
the bequest to the grand-daughters fails. 
The testator intended the estate to wait for 
ten years after his death, and, if by that: 
time, grandsons -are born (through his 
son) they shall take but, if no grandsons 
are born, the three grand-danghters 
named shall take. The disposition infavour 
of the grandson does not vest until the 
birth of the first grandson within 10 years 
after the testator’s death. Until then, the 
estate does not vest in any person. If no 
grandson is born within 10 years then also 
the estate does not vest in any person for 
10 years or up to his son's: death, iffwithin 
that time. Ass. 179 of the Indian Succes- 
sion Act is not made applicable to Hindus 
the estate does not vest inthe executors. 
The result is, in either case, there is an 
interval after the testator’s death during 
which the estate is not vested in any person. 
On this ground [apart from the Tagore 
case (1)| the disposition in favour of the 
grandson is void and that in favour of 
grand-daughters is likewise void. The 
Vakil for the respondent conceded this and 
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even relied on this for inviting us to con- 
strue the Will as devise to the grand- 
daughters in the frst instance, subject to be 
defeated by the birth of a grandson com- 
petent to take. This will be re-writing the 
Will. Thus, there is an intestacy on this 
ground also. 7 

I agree with the order ‘of my learned 
brother. < 


VN. V. Appeal allowed. 


ALLAHABAD HIGH COURT. 
Bxgecution Seconp CIVIL Appsat No, 1129 
OF 192». 
May 31, 1926. 

Present :—Mr. Justice Sulaiman 
and Mr. Justice Mukerji. 
GAJADHAR—JupGmEnt-DEBTOR 
~~A PPELLANT 
versus 
Rai Saheb B. KISHORI LAL— 


DECREB-HLOLDER— RESPONDENT. 

Easement—Easement for flow of kitchen water—Con- 
version of kitchen into bathroom, whether can be 
allowed. : 

A person in enjoyment of an easement for the 
outlet of kitchen water cannot be allowed to convert 
the kitchen into a -bathroom also and insist on the 
outlet of water therefrom as before. [p. 169, col. 2.] 


. Hxecution second appeal from a decree 
of the Fourth Additional Subordinate Judge, 

Aligarh, dated the 7th of May, 1925. 

Dr, S.N. Sen, Messrs. P. L. Banerji and 
Saila Nath Mukerji, for the Appellant. 

Dr. K. N. Katju and Mr. R. K. Malaviya, 
for the Respondent. 
' JUDGMENT.—This is a judgment- 
debtor's appeal arising out of execution pro- 
ceedings. The parties are neighbours and 
own adjoining houses. About the year 1899 
the defendant began to build a wall and the 
plaintiff apprehended that by its construc- 
tion it would block among other things a 
water spout on the second storey. He 
instituted a suit claiming an injunction re- 
straining the defendant from blocking this 
water spout. Itis unnecessary to refer to 
‘the other reliefs which were claimed in that 
suit. The suit resulted in a compromise 
dated the 5th of January, 1900, and it is 
really the ambiguity of this compromise 
which is the cause of the dispute on the 
present occasion, Under that compromise 
it was provided that the water spout of the 
rasoi khana (kitchen) should be continued 
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as previously and that the defendant would 
not interfere with it in any way. 

Some years afterwards the plaintiff-decree- 
holder began to use this rasoi khanaas a 
room, where, in the words of the learned 
Munsif, “ water was stored, where utensils 
were cleaned, and for washing hands after 
the meals and occasionally for bathing pur- 
poses”. The defendant, on this, blocked 
the water spout totally. The plaintiff-decree- 
holder applied for execution of the decree 
asking the Court to get the obstruction re- 
moved, The Court of first instance came to 
the conclusion that the plaintiff was not 
entitled to alterthe nature of the water 
that was to flow through the water spout. 
It remarked ‘ If this was not the kind of 
water that flowed at the date of the com- 
DADA, the compromise cannot be enforce- 
ed”. 

It is apparent that the learned Munsif 


took an extreme view and ignored the pro- 
‘visions of s. 23 of the Easements Act, 


under which a dominant owner may from 
time to time alter the mode and place of en- 
joying the easement, provided that he does 
not thereby impose any additional burden 
on the servient heritage. The mere altera- 
tion ofthe kind of water did not deprive 
the plaintiff of his right of easement unless 
an additional burden was cast on the servi- 
ent heritage. 

The lower Appellate Court has taken the 
other extrems view. It came to the con- 
clusion that the reference to the rasoi 
khana was merely for the purpose of 
identification cfthe drain and so long as 
the water spout and its” position were 
maintainsd, the quality and quantity of 
water that passed through it on the defend. 
ant’s land were wholly immaterial. If the 
lower Appellate Court’s view were to be 
upheld the result would be that the plaint- 
iff would be entitled to discharge any kind 
of dirty water through the spout although 
the right of easement which he might have 
acquired was to flowa particular kind of 
clean water, When a person acquiresa right 
of easement for the outlet of water it may 
be of a limited kind. Its extent and mode 
of enjoyment may be restricted. Hewould 
therefore, not be ordinarily allowed to 
increase the extent or alter the mode of 
enjoyment so as to cast an additional burden 
on the servient heritage. We may refer to 
the case of Cawkwell v. Russell (1) where 


(1) (1956) 26 L. J. Ex. 34 at p. 36; 112 R. R. 912. 
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Pollock, O, B., remarked “where a party has 
' a limited right of this kind, and exercises 
that limited right in excess, so as to pro- 
duce a nuisance, the only remedy, and the 
only way whereby the party can protect him- 
self, is by stopping the whole”. Similarly 
Alderson, B., remarked “If aman has a 
right to send clean water through my drain 
and chooses to send dirty water, every par- 
ticle ofthe water ought to be stopped, be- 
cause it is all dirty.” 

In our opinion the decision of this case 
turns onthe interpretation of the compro- 
mise entered into between the parties. We 
think that the parties intended that the 
right of easement which the plaintiff had 
been enjoying at the time of the compro- 
mise should be maintained and not interfer- 
. ed with. 

The Courts below unfortunately have not 
found the exact extent of the right enjoyed 
by the plaintiff at that time, nor have they 
found whether the proposed alteration of 
it amounts to an additional burden. We, 
therefore, think that before disposing of 
the appeal finally it is necessary to have 
findings on the following issues :— 

(1) What wasthe extent of the right to 
flow water through this water spout enjoyed 
by the plaintiff before the date of the com- 
promise ? ; 

(2) Whether the proposed alteration of 
the enjoyment will impose any additional 
“ burden on the servient heritage ? 


As the case has not: been approached from _ 


this point of view we think it proper that 
the parties shaquld be allowed to adduce 
additional evidence in this case on these 
two issues. We, accordingly, send down 
the above-mentioned issues to the lower 
Appellate Court which willtake additional 
evidence and return the record with its 
findings within three months. Ten days 
will be allowed for filing objections. 

On receipt of the finding the following. 
order was passed :— 

We, aceordingly, allow: this appeal in 
part and direct that the judgment-debtor 
shall remove fhe obstruction provided that 
the decree-helder gives an undertaking that 
the room will be used as a kitchen and not 
as a bathroom. The parties will bear their 
own costs throughout these proceedings. 

AN, A ° Appeal partly allowed. 
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LAHORE HIGH COURT, 
Sgconn OIVvIL APPEAL No. 146 or 1922, 
June 29, 1926. 

Present: —Mr. Justice Harrison and 
Mr. Justice Dalip Singh. 

DEBI SAHAT AND antontr—DsrEenDANTS® 
— APPELLANTS 

. VETSUS. 
RAMJI LAL AND ANOTHER—~ PLAINTIFFS 
-— RESPONDENTS. 

C. P.C. (Act V of 1908), s. 11,0. XXI, rr. 35, 86 (sa. 
268,264 old Code)—~Suit for declaration of title on 
basis of adverse possession—Previously dismissed sutt 
not based on adverse possession—Res judicata—Decree 
for possession of share of holding—Possession, pro- 
cedure of giving—Decree-holder getting joint possession 
—Adverse possession. 

A suit for declaration of title on the basis of adverse 
possession is not barred by the rule of res judicata 
where at the time of the institution of the previous 
suit the plaintiff had not yet acquired title by adverse 
possession. [p. 171, col. 1] 

Order XXI, r. 36, ©. P. C., applies only to a case 
where the property is in exclusive possession of a 
person not bound by the decree and entitled to remain 
in possession. It does not apply toa case ofa joint 
holding which is covered by r. 35. [p. 171, col. 2.] 

Where the holder of a decree for possession of a 
share of a joint holding gets in execution of his decree 
joint possession of the holding his possession becomes 
that of a co-sharer. [ibid.] 


Second appeal from a decree of the Ad- 
ditional District Judge, Rohtak at Hissar, 
dated the 26th October, 1921, affirming that 
of the Senior Subordinate Judge, Rohtak, 
dated the 8th March, 1921. 

Mr, Shamair Chand, for the Appellants, 

Mr. I. C. Chopra, for the Respondents. 


JU DGMENT.—In 1892 Jhabar, father ` 
of one of the plaintiffs-respondents Mansa, 
mortgaged 2/8th share of a joint holding 
with the defendants-appellants. In 1897 
there was a second mortgage of 4th share 
of the joint holding by Jhabar in favour 
of the defendants-appellants. Both mort- 
gages contained clauses of conditional 
sale. In 1900 before the Lind Alienation 
Act came into force two decrees for fore- 
closure were obtained’by the defendants- 
appellants on these mortgages. The decrees 
were executed against Mansa, plaintiff-re- 
spondent, son of Jhabar. On the 4thof July, 
1905, possession was delivered to the de- 
fendants- appellants of ith share. Mansa 
was.summoned but refused to come. The 
Girdawar’s report shows that joint posses- 
sion (dakhal mushtarkah taur par) was 
given to the defendants-appellants. On 
the 30th of July, 1905, possession was given 
of the 2/8th share (mushtarkah dakhal diya 
gaya). Mansa was informed of this. The 
mortgages mentioned the shamilat rights 


197 L 0, 1996] 


in the land. The decree was silent about 
the shamilat rights. In 1909 the defendants- 
appellants applietl for amendment. Notice 
was issued to Mansa, and on the 20th of 
Decémber, 1909, the decrees were amended. 
Mansa was present. The defendants-appel- 
lantsnext applied for possession of shamilat 
rights and got possession on the 10th of 
October, 1911. Mansa was absent though 
served. Two mutations were sanctioned on 
the llth of November, 1911. Mansa seems 
to have been present. In 1907 an applica- 
tion was made for partition. Mansa object- 
ed and was ordered to bring a Oivil suit. 
On the 25th 
brought a Civil suit asking for a declara- 
tion that he was owner of half the land. 
The Revenue Assistant, sitting as a Oivil 
Court, dismissed the suit on the 29th of 
May, 1911. There was no appeal. The 


.. plaintiff admitted in his plaint that the 


defendants-appellants had obtained posses- 
sion (dakhal hasil kar liya hai). Ramji Lal, 
the other co-sharer and now a plaintifi- 
respondent, was a defendant in the suit. In 
it he stated that the suit did not concern 
“him as his half share was separately pos- 
sessed by him. 

In October 1920 the present plaintiffs- 
respondents brought a suit for a declara- 
tion that they alone were owners of the 
joint holding in equal shares. The trial 
Court decreed the suit holding that pos- 
session under the decree was only symboli- 
cally given to the defendants-appellants 
and as the conditions required by s. 264 
of the old C, P. O. corresponding to O. XXI, 
r. 36, of the present Code had not been 
complied with and as the defendants ad- 
mitted that no actual possession had been 
given them, therefore, no actual possession 
at all had been given to them, that the 
plaintiffs-respondents had acquired title 
by adverse pessession since the decree and, 
therefore, the plaintifis were sole owners 
of the joint holding and were entitled to 
possession, The learned District Judge dis- 
missed the defendants-appellants’ appeal. 

On second appeal Counsel for the defend- 
ants-appellants has contended, firstly, that 
the dismissal of the declaratory suit of 
Mansa in 1911 makes the present suit res 
judicata by virtue of Explanation 4 of s. 11. 
This contention has no force. At. that 
date the decree may not have been cap- 
able of execution, but Mansa had not ac- 
quired a title by adverse possession and, 


therefore, could not have based his suit on. 
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any such ground, We, therefore, overrulé 
this contention, . 
Next, Counsel has argued that the Courts 
are mistaken in holding that s. 264 of the 
old Procedure Code applied to the facis of 
the case. It seems tous that this conten- 
tion is correct. Section 264 of the. Code 
applied only toa case where the property 
was in exclusive possession of a person not 
bound by the decree and entitled to remain 
in possession. It did not apply to a case 
of a joint holding which was covered by 


_g. 263. The difficulty arising in a case of a 


joint holding in applying s. 263 has now 
been remedied by the Legislature by 
amending the corresponding Order and 
rule, namely, O. XXI, r. 35. The report of 
the Girdawar shows clearly that such pos- 
session as the circumstances of the case 
made possible was given to the defendants- 
appellants. In fact the Girdawar's report 
shows that joint possession was given to 
the defendants-appellants on both decrees. 
It is true that one of the defendants ad- 
mitted gin Court that he had never really 
held possession “because he himself does 
not plough land”; but we do not consider 
that the defendant by this meant that he 
never got joint possession actually. All 
that he meant to say was that he himself 
did not plough the land and, therefore, 
might he said never to have been in actual 
physical possession of the land in the sense 
of ploughing it himself. We hold, there- 
fore, that s, 263 applied and that joint pos- 
session of the 3/8th share of the joint 
holding was given to the defendants-appel- 
lants. Now if the defendants-appellants 
once became co-sharers in the land there is 
nothing toshow that they ever lost that 
possession or that the possession of their 
co-shareres became adverse to them, 
Various rulings have been cited by the 
learned Counsel for the appellant, but it 
is unnecessary to consider these rulings in 
view of the finding to which we have come 
as regards the delivery of possession tothe 
defendants-appellants. 

We, therefore, accept the appeal and dis- 
miss the plaintiffs’ suit with casts through- 
out. Ramji Lal will pay his own costs 
only and Mansa shall pay both his own and 
those of the defendants-appellants through- 
out. 


RL: "Appeal accepted. 
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MADRAS HIGH COURT. 
Orvrt Reviston Petrtron No 828 oF 1924. 
November 4, 1925. 
Present:—Mr. Justice Jackson. 
MAHOMED MBERA SAHIB BAHADUR 
CHAIRMAN, MUNICIPAL COUNCIL, 
DINDIGUL AND ANOTHER—DEFENDANTS— 
PETITIONERS 
Versus 


P, DORAISWMI NAIDU—RESPONDENT. 
C. P.C. (Act V of 1908), O. XXXIX—Election suit 
Injunction to restrain election, 


Elections should not be restrained when no harm, 


waste or damage is likely to be caused thereby. 


Petition, under s. 115 of Act V of 1908 
and s. 107 of the Government of India Act, 
praying the High Court to revise the judg- 
ment of the Court of the Subordinate Judge, 
Dindigul, dated the 3rd November, 1924, 
in C. M. A. No. 31 of 1924, preferred against 
an order of the Court of the District 
Munsif, Dindigul, dated the 31st October, 
1924in I. A. No. 747 of 1924 in O. S. No. 380 


of 1924. 


Mr. A. C: Sampath Iyengar, for the 


Petitioners. 


JUDGMENT.—Petitioner seeks to set 
aside the order of the Subordinate Judge 
‘of Dindigul confirming the injunction 
passed by the District Munsif of Dindigul 
in I A. No.747 of 1924 arising out of O, 8. 
No. 380 of 1924. The plaintiff in that suit is a 
voter in Dindigul Municipality, and he has 
‘sued in order torestrain the Chairman of 
the Municipality from holding an election 
for three Councillors alleging that the noti- 
fication by the Governor-in-Council under 
s. 43 of the Madras District Municipalities 
. Act (V of 1920) was not properly notified 
under 8, 328. 


Assuming this allegation to be true it is 
impossible to see what harm an election 
- gould cause within the ‘mischief of O. 
XXXIX, 0. P.C. The plaintiff's apprehen- 
sion that if an improper election is held 
his vote will be frittered and wasted away 
is quite groundless. Quite apart from the 
question whether the lower Courts are not 
interfering gutirely without jurisdiction, 
even. if they had jurisdiction they would 
be gravely misconceiving their duties and 
responsibilities under O. XXXIX, and I 
would obserye generally that the anxiety 
evinced by local Cburts to control elections 
is wholly regrettable? Democracy cannot 
be interpreted in terms of injunctions. The 
Chairman in obeying the Government order 
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does no harm, waste or damage and ought 
not to be restrained. 

The petition is allowed and the injunc- 
tion is vacated Oosts to petitioner. Counter- 
petition is ex parte. $ 


oNV ` Petition alloweds 


Agp 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 3 or 1924, 
March 1, 1926. 

Present:—Mr Justice Cuming and 

Mr. Justice B. B. Ghose. 

Shaikh KALU SARANG AND oTHERS— 
D&FENDANTS---A PPELLANTS 
VETSU 


S 
Srimatt ABEDANNESSA KHATUN— 
—PLAINTIFF— RESPONDENT. 

C. P.C. (Act V of 1908), O. XX, r. 4—Judgments 
in ex parte cases, contents of~—Striking out defence 
for non-compliance of order as to payment of costs, 
when proper. 

A case was adjourned at the request of the defendant, 
Subsequently on the plaintiff's motion an order was - 
passed for payment to the plaintiff of a certain sum 
as costs. It was not recorded in the order that the 
defendant will not be allowed to proceed with his 
defence unless the amount was paid, nor was there 
evidence to show that the defendant had notice of 
the order. On the day of hearing the Court struck 
off the defence for non-compliance with the -order as 
to payment of costs and decreed the suit by a judg- 
ment which ran as follows: .“‘Decreed ex parte with 
costs and six per cent. interest. Mukhtear's fee one 
and a quarter per cent.” ; 

Held, (1) that even though a suit is decreed ex 
parte the judgment should conform with the provi- 
sions of the C. P. O., and must contain a statement 
of the case, the points for decision, the decisions 
thereon, and the reasons for such decision; [p. 173, 
cols. 1 & 2.) 

(2) that the Court was not justified under the cir- 
cumstances in striking out the defence. [p. 172, col. 
2 


“Appeal against a decree of the District 


‘ Judge, Dacca, dated the 22nd of May, 1923, 


affirming that of the Subordinate Judge, 
Fourth Court, Dacca, dated the 14th Sep- 
tember, 1921. 
Babus Rajendra Chandra Guha and Charu 
Chandra Choudhuri, for the Appellants. 
Syed Nasim Ali, for the Respondents. 


JUDGMENT. 

Cuming’, J.—In the suit out of which 
this appeal has arisen the plaintiff, who is 
the respondent before us now, sued the 
defendant for her dower. After various 
dates had been fixed for hearing the plaint- 
iff was ready on the 25th of July. The 
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defendant applied for time and the case 
was. adjourned to the 22nd of August next 
for hearing. On ,the 26th of July an order 
was passed on a petition by the plaintiff 
that the defendant should pay Rs. 58-4-0 
as, costs. This order is incorporated in the 
order of the 25th July, the order conclud- 
ing with the words “the defendant would 
pay Rs. 58-4-0 as plaintiff's witnesses’ costs”. 
It is, of course, obvious that this order could 
not have been passed till the 26th of July 
because no application was made till the 
26th of July for payment of these costs. 
On the suit coming up on the 22nd of 
August, the date to which it had been ad- 
journed, the defendant did not pay the 
money and his case was that he did not 
know of the order. As the case was not 
called on till 6 p, m. the defendant was 
allowed till the following day to produce 
money necessary. Oa the following day 
the defendant filed an application .for one 
month's time to pay the costs. The Court 
refused an adjournment and took up the 
case ex parte not allowing the defendant 
to adduce any evidence, He examined the 
witnesses for the plaintiff and on the 14th 
of September he delivered the following 
judgment “decreed ex parte with costs and 
6 per cent. interest, Mukhtear’s fee one- 
and-a-quarter per-cent’. This apparently 
as faras can be seen constitutes the only 
judgment inthe case. There is no other 
judgment on the record. It is perhaps un- 
necessary to say that this judgment does 
not in any way conform with the provi- 


sions of the O; P. C. regarding what: a. 


judgment should contain. I would refer 
the learned Judge to O. XX, r. 4, in which 
the necessary ingredients of a judgment 
are set forth. The defendant appealed to 
the District Court and the District Judge 
rejected this appeal finding that even if 
the appellant did not know of the order of 
payment of costs until the 22nd of August, 
still he had time then to comply with the 
order of the Court. The defendant has 
appealed to this Court. On a consideration 
of all the facts ofthe case we are of opin- 
ion that the case must go back to the 
trial Court. The judgment obviously does 
not make theslightest pretention to con- 
form with the provisions: of the C. P. O. 


Even ifa suit is decreed ex parte still. 


itis necessary to conform with these pro- 


visions and in such a case also the Oourt’ 


must sat out the statement of the case, the 
points for determination, the decision there- 


KALE SARANG B. ABEBANNESSA KHATUN. 


119 

on and the reasons for such decision. No, 
attempt has been made to do so in this case, 
Then again with regard to the striking out 
of the defence of the defendant on the 
ground that he had not complied with the 
order ofthe Court as regards the payment 
of Rs. 58-4-0 as costs, it is somewhat diff- 
cult to discover from the record what 
exactly happened and whether the defend- 
ant must have ‘necessarily known of this 
order as to costs. The order recording the 
amount of these costs could not have been 
passed until at the earliest, the 26th of 
July, because it was not until the 26th of 
July that the plaintiff put in her applica- 
tion asking thatshe should be allowed these 
costs. The order fixing the date of hear- 
ing bears the date of the 25th July and 
there is no reason to hold that that order 
so far as regards the date fixed for the 
case was not passed on the 25th July the 
date on which it purports to have been 
made. We are not entitled to assume 


‘otherwise though as regards thé order fix-. 


ing the amount of costs itis quite clear it 
could not have been passed atleast until 
the 26th or 27th of July. There was, there- 
fore, no reason for the defendant to remain 
present after the 25th July and, therefore 
it cannot be assumed that he must have 
known of the order for costs which obvious- 
ly was not passed until the next day 
Neither is it recorded in that order that 
unless the costs were paid he would not be 
allowed to proceed with his defence, As. 
suming which I think is probably the 
real state of affairs that he did not know 
of this order for costs until the 22nd August 
the time allowed him to payin the money 
was obviously unreasonable. People of 
this class are not able to find Rs, §8-4.9 
at a moment's notice, We think, therefore 
that the right order is that the decree of 
the Appellate Court and also of the trial 
Court should be set aside and the case 
should be sent down to the trial Court for 
hearing. Ifthe defendant puts into Court 
within fifteen days after notice ‘of arrival 
of the record in the trial Court, this 
amount of Rs. 58-4-0, that Court wil] pro- 
ceed with the case according tó law. Tf he 
fails to put in thismoney the Court wil] 
then treat the case as an ex parte suit and 
deal with it accordingly. There will be no 
order as to costs in this*appeal or in the 
lower Appellate Court. The defendant jg 
entitled to the refund of the Court-fees 
paid on the memorandum of appeal in thig 


ifs 
Court and in the lower Appellate Court. — 
Ghose, J.—I agree. 


A. N. A. Appeal allowed. 


LAHORE HIGH COURT. 
MISGELLANEOUS SECOND CIVIL APPEAL No. 
2053 oF 1925. 

April 28, 1926. 
Present:—Mr. Justice Campbell. 
WAZIR SINGH—Osss0Tor— 
. APPELLANT 
; versus 
JANKIDAS AND OTHERS AND CIVIL NAZIR, 

AMBALA—ReEcrEIvER—RESPONDENTS. 

C. P.C. (Act V of 1908), O. XLI, r. 20—Impleading 
person as respondent—Limitation, question of— 
` Provincial Insolvency Act (V of 1920), s3. 4, 24— 
Question of insolvency tried side by side with question 
of title, legality of. 

hen a person has been made a party to an appeal 
under O. XLI, r. 20, C. P. O., the appeal against him 
cannot be dismissed as time-barred. [p. 175, col. 1.] 

Shahab Din v. Miran Bakhsh (1) and Shib Nath 
v. Alliance Bank of Simla (2) followed. 

There is nothing illegalina Court trying side by 
side with the question ‘of liability of a person to be 
adjudicated insolvent another question of title raised 
by him, [ibid.] 

Section 4 of the Provincial Insolvency Act, which 
confers on a Court full powers to decide all questions 
of title arising in any case of insolvency, is very com- 
prehensive in its terms, end wherea firm is sought 
to be adjudicated as insolvent and one of the alleged 
members contends that he is not a member of the 
firm and that the property alleged to have been 
transferred by the firm belongs to him and not to the 
firm, the Insolvency Court can inquire into the ques- 
tion of title so raised. [ibid.] 

Miscellaneous second appealfrom an order 
ofthe District Judge, Ambala, dated the 
15th April, 1925, affirming that of the Sub- 
ordinate Judge, First Class, Ambala, dated 
the 4th February, 1925. 

Mr. M. M. Tufail, for the Appellant. 

Mr. Shamair Chand, for the Respond- 
ents. ; 

JUDGMENT.—In 1921 certain persons 
alleging themselves to be creditors applied 
for five others to be adjudicated insolvents. 
These five were Mangal Sain, Uggar Sain, 
Bashambar Dass, Kalyan Rai and Wazir 
Singh. Theact ofinsolvency alleged was 
the execution of a deed of mortgage con- 
veying certain property including six shops 
and a house No. 2871. When the respond- 
ents to thes petitign appeared in Court, 
Wazir Singh made astatement that he was 
not joint or a partner with the executants 
of the mortgage-deed, namely, Mangal Sain 
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and Uggar Sain, that, a divided half of the 
house No. 2871 was his property and that 
also the six shops Nos. 2890 to 2894 and 
3369 were his exclusive property. He re- 
pudisted liability for any debts contracted 
by Mangal Sain and his sons Uggar Sain, 
Bashamber Das and Kalyan Rai. ° 

The creditors insisted that the mortgage- 
deed signed by Mangal Sain and Uggar 
Sain was a transfer made by some members | 
of the firm on behalf of the whole firm, and 
that Wazir Singh was a memberjof the firm, 
and.liable for the acts of Mangal Sain and 
Uggar Sain. 

On the 18th January 1922, the following 
issues were framed by the Insolvency . 
Court :— 

(1) Are all the creditors mentioned in 
the petition of insolvency partners of the 
Firm Manohar Lal-UggarSain? Onus on the | 
creditors.. 

(2) Has Wazir Singh committed an 
act of insolvency? Onus on the credi- 


-tors. 


(3) Is Wazir Singh sole owner of the 
six shops Nos. 2890 to 2894 and 3369 
and half house No, 2871? Onus on Wazir 
Singh. 

For two years successive dates were given 
for evidence in the suit, but no evidence - 
was produced byany party. On 4th Feb- 
ruary 1925, the Court recorded an order, 
that since no evidence was -produced the 
decision on each of the above issues was 
against the party on whom the onus was 
placed. The Court then proceeded to decide 
that only Uggar Sain should be adjudicated 
an insolvent and rejected the’ petition 
against the others with costs. The Civil 
Nazirjwasappointed Receiver and was direct- 
ed to “take hold of all the property at 
once.” On this Wazir Singh appealed to 
the District Judge against the clecision 
on Issue No. 3, representing that it was 
necessary neither to strike it nor to decide 
ii and that he was ready to produce evi- 
dence upon it. 

The learned District Judge dismissed 
his appeal, firstly, because the Receiver had 
not been impleaded as a respondent until 
the date of decision and the appeal was 
time-barred against him and, secondly, 
because the appellant had ample oppor- 
tunity for producing evidence. The conten- 
tion that the issue in question was unneces- 
sary is not mentioned inthe learned District 
Judge's judgment, but this ground has 
been pressed in second appeal before me. 
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On the findings of the learned District 
Judge the first is wrong and the second 
is correct. If he had dismissed the appeal 
because the Recerver had not been madea 
party, the situation might have been differ- 
ent. Asit was on the verbal application 
of the appellant, he recorded an order to 
the following effect :— 

“ I make the Recéiver a party. Now the 
question of limitation arises. On this point 
arguments shall be heard.” 

it has been ruled many times and ig 
this Province in Shahab Din v. Miran 
Bakhsh (1) and Shib Nath v. Alliance Bank 


of Simla (2). that the Law of Limitation has 


no application when action is taken under 
O. XLI, r. 20, and O. XLI, r. 20 was mani- 
festly the provision of law under which 
the District Judge acted. He could have 
refused to make the Receiver party and 
possibly might have dismissed the appeal 
because he was not a'party, but he could 
not make the Receiver a party under O. 
XLI, r. 20, and then dismiss the appeal 
against him as time-barred. 

There is no doubt that Wazir Singh had 
ample opportunity for producing evidence. 
It has been contended that he was entitled 
to wait until the creditors had produced 
evidence that they were entitled to the 
order of adjudication against him and that 
the finding on the 3rd issue is contradictory 
on the 1st and 2nd: But I see no inconsist- 
ency. Itis true that s. 24 ofthe Provincial 
Insolvency Act appears to contemplate that 
the Court's first inquirysshould be into the 
question whether the creditor or the debtor 
is entitled to present the petition and 
whether the debtor has committed the act 
of insolvency alleged against him, but s. 4 
of the same Act, which confers upon the 
Court full powers to decide all questions of 
title arising in any case ofinsolvency, is 
very comprehensive in its terms. What 
the Court has done in the present case is 
to try side by side with the question of 
liability of Wazir Singh to be adjudicated 
an insolvent another question of title raised 
by him. Wazir Singh said in effect when 
he came into Court, “I have committed no 
act of insolvency, the persons who commit- 
ted what is alleged to be the act of insol- 
vency have nothing todo with me and the 
property in respect of which the alleged act 


(1) 25 Ind, Cas, 549; 79 P. R. 1914; 268 P.L, R. 
1914; 169 P. W. R. 1914. 

(2) 25 Ind. Oas 4°0; 3 P, R. 1915; 110 P, W. R, 1914; 
215 P, L. R. 1914, 
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of insolvency has been committed is mine 
me does not belong to those persons at 
all. 

I can find nothing in the Act on which it 
can be held to be illegal for a Court to try 
together the two questions (a) Whether A 
has committed an act of insolvency and (b) 
whether the property in respect of which 
the act is alleged to have been committed 
belongs to 4 or B, and as I have already 
stated, Wazir Singh had more than sufti- 
cient opportunity of proving that the build- 
ings were his exclusive property. 

Ifindno ground for interference and I 
dismiss the appeal with costs. 

R. L. Appeal dismissed, 

A. N. A. 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE DRORER No, 426 
oF 1923. 

June 2, 1926, 
Present:—Mr. Justice Dag and 
Mr. Justice Adami. 
MADHAB PODDAR—Dzrenpant— 
APPELLANT 
VETSUS 
LALL SINGH BHUMIJ—PLAINTIpPp— 
RESPONDENT. 

Chota Nagpur Tenancy Act (VI of 1908), ss. 46, 139, 


139.A—Suit for ejectment of under-tenants by immedi- 
ate lundlord—J urisdiction of Civil Court. 


In view of the provisions of as. 46, 139 (® and 
of the Ohota Nagpur Tenaney Act, ‘no EE are te 
brought in a Civil Court for the ejectment of an 
eee by his immediate landlord. [p. 176, col, 


“Appeal from a decision of the District 
Judge, Manbhum, dated the 8th Webra. 
re eae peer of the Additional 

unsil, Purulia, dated the 2 h > 
P e 27th Novem 
Mr. S. C. Mazumdar, for the Appellant. 


Messrs. A. K. Roy and Sashi Sh 
Prasad Singh, for the Reseda = 


Pawan JUDOEMENT. 7 

ami, J.—l'he plaintiff in this sui 

sought to eject the defendant-from the eds 
asserting that he was an occupancy ratyat 
and the defendant was an under-raiyat 
under him, The defendant set up a claim 
of occupancy right on the basis of two 
leases, each ofa permanent nature, granted 
by ane eure 3 the plaihtiff and the mother 
of the plaintiff, respectively, in t 

1301 and 1304. ener ene 
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The Munsif decreed the suit: in part but 
on appeal to the District Judge the appeal 
was dismissed, 

A point was taken before the lower Ap- 
pellate Court that no suit was maintainable, 
having in view the provisions of s. 139, 
cl. (4) of the Chota Nagpur Tenancy Act. 
The learned District Judge found that. 
cl. (4) of s, 139 -only bars suits which are 
under the Act and that there was no sec- 
tion in the Act providing for the ejectment 
of an under-tenant. The Courts have 
found that the defendant was merely an 
under-tenant, 

Before us the only point taken is that 
the suit was in fact not maintainable by the 
Civil Court; it should have been instituted 
in the Court of the Deputy Commissioner. 
It is true that there is no specific section in 
the Chota Nagpur Tenancy Act, providing 
for the ejectment of an under-tenant, though 
there.are provisions for the ejectment of 
occupancy raiyats and non-occupancy 
raiyats, There is, however, a provision, 
namely, s. 46, sub-s. (4) which ailows a 
tenant to approach the, Deputy Commis- 
sioner with an application to eject an under- 
tenant at any time within three years after 
the expiration of the period for which the 
raiyat has transferred his right in the hold- 
ing or any portion thereof. The section 
allows the Deputy Commissioner, in his 
discretion, on the application of a raiyat, 
to put the raiyat into possession of such 
holding or a portion thereof in the prescrib- 
-ed manner. It was open, therefore, to the 
plaintiff in this case to haye applied to the 
Deputy Commissioner to take action under 
s. 46, sub-s. (4). At the time the suit was 
instituted s. 139 had not been amended by 
s. 38 of the Act of 1920. Thats, 38 only came 
into force in 1924, and cl. (4) of s. 189, at 
the time that the suit was brought, referred 
only to suits under the Act to eject a tenant 
from agricultural land; there was no men- 
tion in that clause of applications. 

The Court below, however, has failed to 
notice s. 139A which was introduced into 
the Act by the Amending Act of 1920 and 
came into force before the suit was institut- 
ed. ‘Under $. 139A no Court may entertain 
a suit concerning a matter in respect of 
which an application is cognizable by a 
Deputy Commissioner under s, 139. Now, 
s. 46 gives the Deputy Commissioner juris- 
diction to deal with an application for eject- 
iment of an under-tenant. This has been 
held by Teunon, J, In the case of Bhola 
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Nath Mandal v. Chhota Gunaram Mighi (1). 
At the time when that judgment was passed 
the Act of 1908 had not been amended by ' 
the Act of 1920, so that the provisions of 
s. 139A could not be taken into considera- 
tion by Teunon, J., and those provisiong 
altogether alter the. position. It was, how- — 
ever, decided in that case that s. 46 sub- 
s. (4) covers the case of the ejectment of an 
under-tenant by a tenant. 

Under s. 46, then, an application for the 
ejectment of an under-tenant was cognis- 
able by the Deputy Commissioner and 
under cl. (8) of s. 139, as it stood before the 
amendment and as it still stands, an appli- 
cation under s. 46 is an application cogniz- 
able by the Deputy Commissioner. ‘Thus 
it seems clear that under the terms of 
s 139A,no suit could be brought in the 
Civil Court for the ejectment of an under- 
tenant by his immediate landlord. In this 
view, then, this appeal must succeed and 
the decree of the lower Oourts must be set 
aside with costs in all the Courts. 

Das, J.—I agree. 

A. N. A. 


Appeal allowed. 
(1) 23 Ind. Cas. 407. i 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 405 or 1925. 
ol July 13, 1926. 
Present:—Mr. Justice Sulaiman and 
Mr. Justice Banerji. 
` Syed ABDUL AZIZ—PLAINTIFE— 
APPELLANT 
VETSUS 
Musammat MARYAM BIBI AND OTHERS — 
DEFENDANTS— RESPONDENTS, 

C. P. C. (Act V of 1908), 0. X, r. 1—Admissions of 
party, conclusive nature of—Evidence Act (I of 1872), 
s. 5i—Pre-emption—Claims for part of property as 
owner and part by pre-emption, whether can be com- 
bined in one suit. | 

An admission of fact made by a party in his ex- 
amination under O. X, r.l, O. P. C., is conclusive 
for the purposes of that suit. Section 31 ofthe Evi- 
dence Actis not applicable to such admissions. [p. 177, 
cols. 1 & 2. 

The causes of action for retovering part of a. 
property as the plaintiff's own and the remaining 
portion by right of pre-emption, are separate and 
distinct, but they may be combined in one and the 
same suit. [p. 178, col. 1] 

Bhagwati Saran v. Parmeshar Das (3) followed. 

Second appeal from a decree of the Dis- 
trict Judge, Cawnpore, dated the 15th De- 
cember, 1924, . 
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i Syed Muhammad Hussain, for the Appel- 
ant. =. 

Mr. Iqbal Ahmed for Mr. Mukhtar Ahmad, 
for the Réspondents. 

. JUDGMENT. * This is a plaintiff's ap- 
peal arising out of a suit for recovery of 
possession of part of the property sold and 
for” pre-emption of the rest. The vendor 
was Musammat Maryam Bibi, the widow of 
Ali Raza, The proparty sold is admittedly 
what originally belonged to Ali Raza. 
The plaintiff claimed to be an “asba” 
. (a residuary) of Ali Raza and entitled to 
a three-fourths share in his estate. The 
widow, however, transferred the entire pro- 
perty. On the3lst of March, 1924, the ven- 
deo, Akbar Ali, was examined by the Court 
under O. X, r. 1. He made a clear state- 
ment that the plaintiff was the uncle of the 
deceased husband of Musammat Maryam Bibi 
and was removed by four degrees, and 
that after Ali Raza’s death he began to 
make collections for a year, and it was in 
consequence of her not being able to get 
profits that she transferred the property to 
him. This was undoubtedly an admission 
of the plaintiff's’ allegation that he was a re- 
lation within four degrees of the deceased 
-Ali Raza. This admission ought to have 
been taken as conclusive. In spite of it, 
the learned Subordinate Judge owing to 
some oversight or perhaps misapprehension 
did frame an issue on the question of rela- 
. tionship. But when he came to write out 
his judgment he referred to this admission 
and treated it as an admission of Akbar 
Ali in the suit. Independently of it he 
relied on the statement on oath of the plaint- 
iff and other oral evidence as well as a 
pedigree filed by the plaintiff, and held 
that the relationship was established. ‘On 
appeal the learned District Judge has come 
to the conclusion that this admission was 
made by Akbar Ali in an unguarded mo- 


ment and was apparently a mistaken ad-. 


mission because Akbar Alicould not have 
any satisfactory knowledge of his own on 
the point. Butthese conclusions are startl- 
ing. The learned Judge has thought that 
the admission was governed by s. 31 of the 
Indian Evidence Act which did not make 
admissions absolutely conclusive. He has 
entirely ignored the fact that this was not 
‘anadmission made on a previous occasion 
which was sought to be produced as an 
admission in a case to which s. 31 would 
have applied, It was actually an admis- 
sion of fact made in a suit and ought to 
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have been.treated as conclusive for the pur- 
poses of that suit. It is also difficult to 
understand why the learned Judge thought 
that Akbar Ali may not have knowledge of 
this pedigree. Ignoring this important ad- 
mission the learned Judge has thought that 
the evidence of the plaintiff is not strong. 
We are of opinion that the finding of the 
learned District Judge has been vitiated 
by the circumstances referred to above. It 
must, therefore, be assumed that the plaint- 
iff is related to Ali Raza, as mentioned by 
him. 

It has been urged on behalf of the respond- 
ent that the plaintiff's claim is barred by 
s. 41 of the Transfer of Property Act because 
the vendee has purchased this property 
from an ostensible owner. But Akbar Ali 
has himself admitted that the plaintiff be- 
gan to make collections of the profits soon 
after Ali Raza’s death and that his widow 
sold this property to Akbar Ali because 
she was not able to get the profits. It can- 
not, therefore, be suggested that she was 
put in possession of the estate with the 
consent of the plaintiff. Section 41, there- 
fore, would have no application. 

The learned Vakil for the respondent 
has further urged that inasmuch as the 
plaintiff claimed possession of part of the 
property in his own right, he was really 
trying to put the vendor to proof of his title. 
His argument is that on the strength of the 
rulings in the case of Sahodra Bibi v. 
Bageshri Singh (1) and in the case of Jebul 
Haidar Khan v. Wasi Fatima Bibi (2) the 
suit was not maintainable. In both those 
cases the plaintiff was not setting up his 
own right but was merely denying the title 
of the vendor. Such a position cannot, of 
course, be taken up by a pre emptor be- 
cause if a vendee has chosen to take the pro~ 
perty with all the risks of getting a doubt- 
ful title the pre-emptor must offer to be 
substituted completely in his place. The 
case, however, is different when the plaint- 
iff's own property has been wrongly sold 
by the vendor. In such a case there can be 
no estoppel against the plaintif? which 
would prevent him from claiming posses- 
sion of his property. In fact, that is the 
only proper course open to hifn. If he 
were called upon to pre-empt his own pro- 
perty he cannot subsequently bring a suit 
for recovery of any consideration from the 


(1) 29 Ind. Cas. 1000; 37 A. 524; 13 A. L. J. TLL. 
Ro 74 Ind, Cas. 1004; 45.A, 58; A I R. 1923 Al, 
a $ 
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vendor. The causes of action for claiming pos- 
session of his own property and for claiming 
pre-emption of the vendor’s property are 
separate and distinct, and there is no ground 
for not allowing the plaintiff to combine the 
two in one and the same suit. In Sahodra 
Bibis case (1) the Bench made it clear that 
they did not decide that a vendor was en- 
titled fraudulently to insert property to 
which he had no title, In the case of Bhag- 
watt Saran v. Parmeshar Das (3) the same 
Bench held that there was no defect in the 
frame of the suit if the plaintiff claimed 
the property as full owner and in the alter- 
native for pre-emption. There, too, the plaint- 
iff was trying to question the title of the 
vendor in the first instance, and he was 
not prevented from doing so, On principle 
we can see no distinction if the plaintiff is 
allowed to claim a part of the property as 
owner, and the remaining portion by pre- 
emption. Once this principle is conceded, 
the logical result is that he should get his 
own property without payment of any con- 
sideration, and the rest of the property on 
payment ofa proportionate amount of the 


sale consideration, the presumption being. 


that the consideration is spread over the 
entire property. There would be no point 
in decreeing his claim for part of the pro- 
perty as owner, if he is to be compelled to 
pay the whole cuasideration. Such a course 
would be inequitable and unjust. 

The Oourts below have found that 
Rs. 3,500 entered in the sale deed is also the 
true market price of the entire property 


including the plaintiff's share and that it- 


represents the consideration for the whole. 
It is unnecéssary to consider, what the first 
Court suspected, viz., whether a proportion- 
ate part of the consideration was fictitious 
because the plaintifi's share which could not 
be validly transferred had been included. 
The plaintiff's claim for possession of his 
own share and for pre-emption of the rest on 
payment of a proportionate amount must be 
decreed. 

We, accordingly, allow this appeal and 
set aside the decree of the lower Appellate 
Court and restore that of the Court of first 
instance with costs in all Courts including 
in this Court fees on the higher scale. We 
extend the time for payment by one month 
from this dale, 

ALN, A. Appeal allowed, 


(3) 25 Ind, Cas, 283; 36 A. 476; 12 A. L J, 798, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Crvin Revision No. 331 or 1925. 
March 17, 1926. — 
Present:—Mr. Hallifax, A. J. O. 
WAMANDHAL AND ANOTAER— DECREE- 
HouvERs—APPLICANTS 
VETSUS 
KAMPTA PRASAD AND oTHERS-— 


Oxpsectors— Non-APPLICANTS. 
O. P.C. (Act V of 1908), O. XXI, rr. 58, 63, 66, 98, 
99, 108—Orders under rr. 68, 108 passed with- 
out investigation, finality of—Attackhment removed— 


Suit, whether should be filed~- Mortgage claims, inclu- 


sionof,in sale proclamation—Auction-purchaser, whe- 
ther can deny mortgage claim—Mortgage claim, whe- 
ther included in “claim” under r. 85, 

An order dismissing in default a claim or an ob- 


jection under O. XXI, r. 58, (!. P. O., is final under r..63, - 


if it is not set aside by a civil suit within one year from 
its date, though an order of dismissal made under 
r. 98 orr. 99 or r. 101 of the Order in order to be final 
under r. 103 must be passed after an investigation, 
however slight. [p. 179, col. 2.) 

An order under r. 63, however, disappears when 
the attachment ceases to ‘exist within one year from 
the date thereof in which case the objection could be 


raised in a Subsequent attachment even under the 


same decree. But if the attachment is raised only 
after one year r. 63 would come into operation and 
the order becomes final. [p. 179, col. 2; p. 181, col. 1.] 

[Case-law discussed." 

The incumbrances which must be notified by a 
Court under O. XXI, r. 66, C. P. C, are not only those 
that have been brought to the notice of the Court under 
r. 58 by a claim which has not been rejected, but 
include all incumbrances which have been brought 
to the notice of the Court whether by the judgment- 
debtor, or by the mortgagee independently of an 
application under O. XXI, r. 58. [p. 180, col. 2.] 

The inclusion of an incumbrance in the sale pro- 
clamation under r. 66 of O. XXI of the O. P. O. does 
not give it any additional sanctity whether the Court 
has enquired into its -validity or not under O. XXL, 
r. 58, and the judgment-debtor or the auction-pur- 
chaser is not precluded from questioning it without 
filing a suit for that purpose under r. 63 of ths Order. 
An order under the rules refusing to include an 
incumbrance is equally not conclusive under similar 
circumstances and the incumbrance is at any rate open 
to question. [p. 180, col. 2; p. 181, col. 1.] 

The word claim’ in r. 58 of O. XXI, O. P. O., does not 
include a claim of interest under a mortgage or other 
mersincumbrance. An apparent interest of that sort’ 
must be mentioned in the sale proclamation whether 
it is asserted by the judgment-debtor or the alleged 
mortgagee. If after investigation, it is found that the 
mortgage is probably invalid, the reason for this 
should be stated. That is the only meaning of the 
injunction in r. 66 to state the incumbrances “as 
fairly and accurately as possible’ and to state also 
everything “material for a purchaser to know in order 
to judge of the nature and value of the property.” [pi 
181, col. 1.) 


‘Revision against an order of the Second 
Subordinate Judge, First Olass, Raipur, 
dated the 8th August, 1925, in Civil Bui 
No, 2 of 1921, 


bad 
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Mr. K. V. Deoskar, for the Applicants. 

Mr. J. C. Ghosh, for the Non-Applicants. 

ORDER.—Shortly after the 18th of 
March, 1921, the’ applicants for revision ap- 
plied for execution of a decree bearing 
that date, and attached a village belonging 
to their judgment-debtors. This attach- 
ment was, by r.11 of O. XXXVIII, quite 
unnecessary, because they had already 
attached the village beforejudgment. The 
matter is of nœ consequence, but the irre- 
levant question whether the decree-holders 
had or had not attached the property be- 
fore judgment was put in issue in the lower 
Court and discussed and decided; the find- 
ing was that they had not, which is almost 
certainly incorrect in fact in addition to 
being irrelevant, ; 

On the 19th.of March, 1921, the party 


opposing the present application for revi-. 


sion put in a petition praying that in 
the sale the property should be declared 
subject to theirrights under a mortgage- 
deed of the 21st of December, 1920. This 
petition they. allowed to be dismissed in 
default on the 14th of May, 1921. On the 
oth of July of the sameyear they put in 
the same petition again in the same pro- 
ceedings, and it was dismissed on the 
20th of August as untenable by reason of 
the dismissal of their previous application 
and also for want of prosecution, as they 
had failed to pay the necessary process- 
fees.. The execution proceedings went on 
and on the 14th of July, 1922, the appli- 
cation for execution was eventually “struck 
off” (which means dismissed) in default as 
wholly infructuous., 

On asecond application for execution of 
the same decree, made on the 24th of Octo- 
ber, 1924, the same village was again attach- 
ed, and the opposite party again preferred 
the same claim toit on the 13th of Decem- 
ber, 1924. The learned Subordinate J udge 
held that when the previous attachment 
was raised on the dismissal of the appli- 
cation for execution itself “there was no 
longer an attachment or any proceeding in 
execution on which an order under r. 63 
could operate to the prejudice of the ob- 
jector, and there was no necessity for him 
to file asuitto set aside the order.” It 
was further held that the order dismiss- 
ing the objection was not an order under 


r. 63, but itis not clear whether the reason. 


for this is that the objection or application 
was dismissed in defauit without investiga- 
tion or thatit was based on a mortgage, The 
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claim was accordingly allowed and an order 
was passed that the property should be sold 
as subject to the mortgage in favour of the 
claimants. 

The decree-holders pray for revision of 
this order, and it appears that the first 
of the two possible reasons for the view 
that the order isnot one under r. 63, that 
is thatthe dismissal was in default and 
without investigation, is incorrect. In 
Bhimrao Patel v. Martand (1) itwas held 
that an orderon a claim preferred to pro- 
perty attached in execution or on an ob- 
jection made to such an attachment was 
not an order “made under r. 98 orr., 99 or 
r. 101” of O. XXI of the C. P. C., and that 
r. 103 of the same Order and Art, LIA 
of the Limitation Act would not apply to 
it, unless it was made after investigation, 
however slight, of the claim or objection 
itself; that is to say that a dismissal in de- 
fault or for undue delay or for some similar 
reason is not an order to which r. 103 ap- 
plies. 

There is amarked difference in wording 
between rr.63 and 103 of O. XXI of the 
C. P. C., and between Arts. 1] and JlA of 
the Limitation Act; r. 103 contains specific 
mention ofthe rules preceding it, but r. 
63 does not, and that the omission is inten- 
tional is apparent by comparing the rule 
with the corresponding section of the old 
Code. This makes it clear that the view 
set out in Venkataratnam v. Ranganaya- 
kamma (2) and Nogendra Lal Chowdhury v. 
Fani Bhusan Das (3) is correct, that is 
that.the orders of which r. 63 speaksinclude 
orders passed without investigation and not 
on the merits, though those mentioned in r. 
103 do not,- 

But the real basisof the decision is the 
view that an order underr. 63 disappears 
when the attachment to which it relates 
ceases to exist. That, with a modification to 
be mentioned later, is, I think, correct. What 
is urged for the decree-holders here is that 
the failure of the opposite party to file a 
suit to establish the mortgage tights as- 
serted within a year of the first order 
passed in the earlier execution proceedings 
made that order conclusive, soa& to bar for 
all time the right to assert the sameright in 
respect of the same property, at least against 
the same decree. | 


: e 

(1) 45 Ind. Cas. 102; 14 N, L. R. 66. 

(2) 48 Ind. Cas, 270: 41 M. 985: 24M. LT 195. 
(1918) M. W. N. 599; 8 L, Wi 292; 85 M, I. J. 335. 

(3) 44 Ind. Cas, 265; 45 O. 785; 23 O. W.A. I, 
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The judgment of the Madras High Court 
in Stngariah Chetty v. Chinnabhai (4) has 
been cited inthis connection. The state- 
ment of facts in that judgment is not 
sufficient to enable me to understand it com- 
pleteiy, but the learned Judges scem to 
have held that when an order of the kind 
under discussion had become conclusive 
against a mortgagee by the dismissal of 
the suit he did file within aycar of the 
rejection of his application in the execu- 
tion proceedings, it was also conclusive 
bet veen him and the same decree-holders 
in respect of any other decree held by 
him. With all respeci, I am unable to 
accept this principle, which perhaps is 
incorrectly stated, but that is not the point 
here. 

In Gopal Purshotam v. Bai Divali (5) and 
Manilal Girdhar Pately. Nathalal Mahasukh- 
ram Vyas (6), of the Bombay High Court 
and in the Calcutta cases of Krishna Pro- 
sad Roy v. Bipin Behary Roy (7) and Xa- 
jimunnessa Bibi v. Nacharuddin Surdar (8) 
an objection to the attachment lodged by 
an alleged owner of the property was re- 
jected, but the decree was satisfied or 
adjusted out of Court and the attachment 
was raised within a year of that rejection. 
In each case it was held that the objec- 
tion could be raised again in a subsequent 
attachment, even under the same decree. 
It may be mentioned that in the first of 
these cases the saleof the attached pro- 
perty with the permission of the Court 
was treated as a private sale and not asa 
sale by the Court,as it might perhaps have 
been. . 


The order which is made conclusive 
against an objector by r. 63 of O. XXI, is 
an order that the property shall not be 
released from attachment on his objection. 
If it ig subsequently released for some 
other reason, he could have no cause of 
action for the suitin the Civil Court, hav- 
ing got all he wanted, the release of the 
property, from that attachment. It is im- 
possible to suppose that the C. P. O. 
provides, even by accident, that a man 
is to losq aright by failing to institute 
a suit that he could not possibly institute. 


(4) 60 Ind. Cas. 780; 44 M. 268; 12 L. W. 725; 28 M. 
L. E. 420; 40 M. L. J. 7; (1921) M. W, N, 33, 

(5) 18 B. 241; 9 Ind. Dec (x s.) 669. 

(6) 59 Ind. Cas. 774; 45 B. 561; 22 Bom. L. R. 1446, 

(7) 31 0. 228. 

(8) 83 Ind. Cas, 233; 51 C, 548; 39 C, L. J. 41; ALT. 
R, 1924 Gal, 7-44, 
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In the present case, however, there is a. 
circumstance that did not appear in any 
of the four cases mentioned, which is that 
the attachment was not raised till more 
than a year afier the rejection of the 
eluim or objection by the Executing Court. 
The effect of that would, I think, be that 
the claimant or objector did lose his right 
at the end of the year to say that the 
property was not liable to attachment 
under that decree, and heewould not, there- 
fore, be able to put forward the same plea 
against a subsequent attachment under the 
same decree. . 

But it appears to me that the second of 
the two possible reasons mentioned above 
for holding that the order of dismissal 
was not passed underr. 63 is sound. That 
reason is that the claim or objection, if 
either of those words is appropriate, 18 
based on a mortgage. In each of the four 
cases mentioned there was an assertion of 
ownership. Apart from the Madras case 
already mentioned and distinguished, the 
only case I have been able tọ find in which ` 
the petitioner was a mortgagee is that of 
Ganesh Krishna Kulkarni v, Damoo Nathu 
Shimpi (9). The case was governed by the 
Procedure Codeof 1882 and it was held 
that aclaim similar to that made here, was 
not made unders. 278 (corresponding to 
r. 58 of O. XXI of the present Code) but 
under s. 287 (corresponding tor. 66 of the 
same Order). 

Rule 58 of O. XXI speaks of claims 
made to attached property or objections 
made to its attachment, and the first of 
these -two phrases will certainly cover the 
assertion of the interest of a mortgagee. 
But by r. 66 the Court must in the pro- 
clamation ofthe sale “specify as fairly and 
accurately as possibleany incumbrance to 
which the property is liable’ among other 
things. Thatobviously does not mean only 
such incumbrances as have been brought 
to the notice of the Court underr. 58 by 
a claim which hasnot been rejected. Nor 
does the inclusion of an incumbrance. in 
that list give itany added sanctity, whe- 
ther the Court has enquired into its validity 
or not; itis mentioned as an apparent in~ 
cumbrance, for whatit may be worth. 


Further, if a claim on a mortgage is 
investigated on the application of the mort- 
gagee and it is found good for the pur- 
poses of being enteredin the proclamation 


(9) 36)Ind, Cas. 627; 41 B. 64: 18 Bom. L, R, 782, 
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of sale, it cannot be said that the judgment- 
debtoror the auction-purchaser is precluded 
from questioning ik later unless he files a 
suit for that purpose within a year, and 
if an order affirming a mortgage is not con- 
clusive, an order merely refusing to do sọ 
must be at least equally open to question, if 
not more so. ; 

For these reasons I hold that the word 
‘claim’ in r. 58 0f O. XXI doesnot include 
a claim of interest under a mortgage or 
other mere: incumbrance. An apparent 
interest of that sort must be mentioned 
in the sale proclamation whether it is 
asserted by the judgment-debtor or the 
alleged mortgagee. If after investigation 
it ‘is found that the mortgage is probably 
invalid, the reason for this should be stated. 
That is the only meaning of the injunction 
in r. 66 to state the incumbrances “as 
fairly and accurately as possible” and to 
state also everything “material fora pur- 
chaser to know in order to judge of the 
nature and value of the property.” 

The order of the lower Court is correct 
and the application for revision is rejected. 
The applicants for revision will pay thecosts 
ef these proceedings, in which the Pleader’s 
fee will be fifty rupees. 

G. R. D. Application rejected. 

A NA 


LAHORE HIGH COURT. 
O1vIL Oase No. 1039 or 1921, 
l June 3, 1926. 
Present:—Sir Shadi Lal, Krt., Chief Justice 
and Mr. Justice Coldstream. 


BANSI.DHAR AND oTHers—DEFENDANTS— 
APPELLANTS j 
VETSUS 


MUHAMMAD SULEMAN AND OTHERS— 


PLAINTIFFS— RESPONDENTS. 

OC. P.C. (Act V of 1908), s. 47,0. XXXII, 0. XXXIV, 
9, lj—Execution of decree for money under mort- 
gage—Sale of equity of redemption, whether void or 
voidable—Seiting aside of sale, procedure for—Sale of 
equity of redemption confirmed—Redemption— 
Guardian ad litem during execution, absence of formal 
order appointing, effect on sale—Judicial acts, pre- 
sumption of, regularity of. 

A sale of the equity of redemption in execution of 
a decree for money due under a mortgage in con- 
travention of the provisions of s. 99 ofthe Transfer 
of Property Act isnot void but voidable at the in- 
stance of the mortgagor or any other person interest- 
ed inthe equity of redemption and a mortgage by 
way of conditional sale is no exception to the rule. [p. 
182, cols. 1 & 2.) 

[Case-law discussed.] 
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Such a sale can be set aside only by way of an- 
application under s. 47, C. P. O., before its confirma- 
tion by the Court and no suit is maintainable toset it 
aside, Ip. 183, col. 2.] 

After the confirmation of the sale the mortgagor 
is not entitled to redeem the mortgage and tt is 
immaterial whether the equity of redemption hes ben 
purchased by the mortgagee himself or by a third 
person. [2bid.] . 

The provisions of O. XXXII, ©. P. C., relating to 


> 


, suits by or against minors have ‘no direct applicaiion 


to proceedings in execution and the absence ofa 
formal order appointing a guardian ad litem of a minor 
does not Vitiate a sale in execution. [p. 184, col. 1.] 
The law authorises a Court to presume that judicial 
and official acts have been regularly performed. 


[ibid] 

First appeal from a decree of the Sub- 
ordinate Judge, First Class, Delhi, dated 
the 18th April, 1921. 

Pandit Sheo Narain, R. B., Bakhshi Tek 
ae and Babu Piyare Lal, for the Appel- 
ants. 

Mr. Kishen Dayal, Lala Sardha Ram, R. 
S., Mr. Shamair Chand and Mr. Des Raj, for 
Dr. G. C. Narang, for the Respondents. 


JUDGMENT.—This appeal arises out 
of a suit for the redemption of certain 
landed property situate in the Delhi Pro- 
vince. On the lth January, 1888, Karim 
Bakhsh, the grandfather of plaintiff No. 1 
and defendants Nos. 7 and 8, morigaged 
with possession the land in dispute to 
the ancestor of the defendants Nos. i to 
6 for Rs. 20,000. The mortgage was one 
by way of conditional sale, and the deed 
contained a covenant to the effect that the 
mortgagee should receive the rents and 
profits of the mortgaged property in lieu 
of interest on Rs, 10,000. On the balance 
of the loan the mortgagor promised to pay 
every year to the mortgagee interest at 
the rate of 73 per cent. per annum. It 
appears that on the 4th October, 1888, the 
mortgagor took another loan of Rs. 1,500 
and created on the estate a further charge 
on termssimilar to those contained in the 
previous deed, 

The debtor did not, however, pay the 
interest due from him in accordance with 
the stipulation, with the result that the 
creditor brought an action for thg sum due 
to him on account of interest and obtained 
a decree in February 1892. In execntion 
of this decree he brought the equity of 
redemption to sale and, after obtaining the 
permission of the Court, he purchased it 
himself.. The proceedings in connection 
with the sale lasted for nearly two years 
and it was not until July, 1894, that the 


i a= 
Court made an order confirming the sale 
in favour of the decree-holder. 

The mortgagee, who was already in pos- 
session of the property, became, after the 
eonfirmation of the sale, full proprietor 
thereof; and his title was not challenged 
for 25 years. In June 1919, Rai Bahadur 
Buta Singh secured a sale-deed of a.por- 
tion of the estate from one of the grandsons 
of the original mortgagor, andin August 
he, along with that grandson, commenced 
the present action for the redemption of 
the property. The claim has been decreed 
by the trial Judge who holds that the 
sale of the equity of redemption in favour 
of the mortgagee being in violation of s. 99 
of the Transfer of Property Act was a 
nullity and could not extinguish the right 
of redemption. 

The guondam mortgagees have preferred 
the present appeal in which they impeach 
the correctness of the decision of the Sub- 
ordinate Judge. The main question de- 
bated before us is whether the sale of the 
equity of redemption was a void transac- 
tion and could, consequently, be ignored 
by the mortgagor. Now, s. 99 of the Trans- 
fer of Property Act enacts that where a 
mortgagee, in execution of a decree for the 
satisiaction of any claim, whether arising 
under the mortgage or not, attaches the 
mortgaged property, he shall not be en- 
titled to bring such property to sale other- 
wise than by instituting a suit under s. 67. 
This section has been repealed by the O. P. 
C., 1908, which embodies in O. XXXIV, r. 
14, a similar provision with the modifica- 
tion that a mortgagee is not precluded from 
selling the mortgaged property under a 
i aaa unconnected with the mortgage- 

ebt. 

In the present case the equity of re- 
demption was sold in satisfaction of a claim 
arising under the mortgage, and the ques- 
tion for consideration is whether such a 
sale made in contravention of the rule is 
void or merely voidable. It was thought 
at one time thata sale of this character is 
a void transaetion, and that the purchaser 
does not thereby acquirethe right to recover 
possession of the mortgaged property from 
the mortgagor, vide Martand Balkrishna 
Bhat v. Dhondo Damodar Kulkarni (1) and 
Muthuraman Chetti v. Litappasami (2). But 
this view has now been wholly discarded, 


(1) 22 B. 624; 11 Ind. Dec. (x. s.) 998. 
mA 22 M. 372; 9 M. gLcT.4113;28§Ind Dee, (N. s.) 
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and there isa consensus -of judicial opinion 
to the effect thata sale of the equity of 
redemption in execution *of a decree for 
money due under the mortgage is not void 
but voidable at the instance ofthe mort- 
+ . 4 
gagor orany other person interested in ihe 
equity of redemption. 

The locus elassicus on the-subject is the 
judgment of the Privy Council in Khiaraj- 
mal v. Daim (3) which dealt with a sale of - 
the equity of redemption made in favour 
of the mortgagees in execution of a decree 
obtained by them for the debt due on the 
mortgage. Their Lordships held that the 
sale did not affect the interests of those 
mortgagors who were not parties to the 
decree and to the proceedings taken in exe- 
cution of the decree, and that such mort- 
gagors could disregard the sale without 
taking any proceeding to set it aside. But 
in respect of the share of the mortgagors, 
who were represented in the suit, the Privy 
Council made the following pertinent ob- 
servations :— 

“The question, therefore, is whether the’ 
equity of redemption not only purported to - 
be, but was in fact sold under the decrees. 
Their Lordships agree that the- sales 
cannot be treated as void or now be avoided 
on the grounds of anv mere irregularities 
of procedure in obtaining the decrees or in 
the execution of them.” 

The judgment in Khiarajmal’s case (3) set- 
tles thelawon the subject, and the High 
Courts have now adopted the view that the 
sale‘ in contravention of the rule contained 
in O. XXXIV,r. 14,is only voidable and 
not void, vide, inter alia, Ashutosh Sikdar 
v. Behari Lal Kirtania (4), Uttam Chandra 
Daw v. aj Krishna Dalal (5), Bhaichand 
Kirparam v. Ranchhoddas Manchharam (6), 
Dharanikota Venkayya v. Buddharazu 
Surayya Garu (7), Lal Bahadur Singh v. 
Abharan Singh (8) and Sheo Narain Ojha 
v. Ram Jatan Ojha (9). 


The Subordinate Judge has, however, 
relied on the judgment of a Single Judge 
of the Punjab Chief Court in Jagan Nath 


(3) 32 C. 296; 9 C. W. N. 201; 2 A. L. J. 41; 7 Bom. 
L REl C. L. J. 584; 32 L A. 23; 8 Sar. P. C. J. 734 
(P. C). 
= (4) 35 0. 61: 6 C. L. J. 320; 11 O. W. N. 1011. 
(5) 55 Ind. Cas. 157; 47 C. 377; 24 0. W. N. 229; 31 
I, J. 98. 


(6) 58 Ind. Cas. 231; 45 B. 174; 22 Bom. L. R. 670. 

(7) 30 M. 262; 17 M. L. J. 325. 

(8) 27 Ind. Cas. 795; 37 A. 165; 13 A. D. J. 128. 

(9) 41 Ind. Cas. 533; 2 P. L. J. 587; 1P, L. W. 729; 
(1917) Pat. 373. , 
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v, Budhwa (10) in support of the proposi- 
tion that the sale was a void transaction 
and could not destrof the equity of redemp- 
tion of the mortgagor. Now, the learned 
Judge, who delivered that judgment, was 
dealing with an application for revision 
and could not, therefore, interfere with the 
decision of the Subordinate Court even if 
it was erroneous in law. Indeed, he him- 
self points out that “Even, however, if 
the law on the subject had been misappre- 
hended, by the lower Appellite Court as 
alleged, it could not forma valid ground 
for revision, tha matter having beea decid- 
ed by the lower Appellate Court after due 
consideration.” The observations as to the 
nature and effect of the sale were, there- 
fore, mere obiter dicta. The learaed Judge 
followed the view expressed by the Bom- 
bay and Madras High Courts in Martand 
Balkrishna Bhat v, Dhondo Damodar Kul- 
karni (1) and Muthuraman Chetti v. Httap- 
pasami (2) but that view is no longer ac- 
cepted even by those Courts who, as pointed 
a above, have laid down the contrary 
rule. 


There is now complete unanimity of judi- 
cial opinion in favour of the proposition that 
u sale of the mortgaged property in con- 
trivention of the rule referred to above is 
only voidable, and that it is binding upon 
the parties until it is set aside. 
learned Counsel for the plaintifs does not 
dispute the correctness of this proposition, 
but he argues that a mortgage by way of 
‘conditional sale is an exception to this rule 
ani that the equity of redemption in respect 
of such mortgage can be extinguished only 
in the manner prescribed for the foreclosure 
thereof. A sale of the equity .of redemp- 
tion, whether by private treaty or in exe- 
ention of a decree, is, however, esientially 
different from its automatic extinction by 
foreclosure. There is no warrant in prin- 
ciple to justify the distinctions which the 
learned Counsel seeks to draw, nor is there 


any authority in support of, his contention | 


except the Single Bench judgment in 
Jagin Nath v. Budhwa (10). Indeed, there 
are several judicial instances in which the 
equity of redemption in the case of a mort- 
gage by way of conditional sale has been 
brought to sale in execution, and the sale 
has been upheld, vide, inter alia, Dharani- 
kaia Venkayya v, Budharazweurayya Garu 


(10) 2 P. R. 1907; 157 P. L, R. 1606; (1£06) P. W, R 
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(7) and Uttam Chandra Daw v. Rajkrishna 
Dalal (5). 

Not only is the sale of the equity of redemp- 
tion binding on ths parties until it is set 
aside, but the principle is firmly established 
that the procedure to set aside the sale is by 
way of an application under s. 47 ot tha 
C. P. C., and that the application must be 
made before the sale is confirmed by the 
Court. Itis further clear that a suit to set 
aside the sale cannot be maintained: 
Khiarajmal v. Daim (8) and Muhammad 
Abdul Rashid Khan v. Dilsukt Rii (11). 
After the confirmation of the sale the mort- 
gagor isnot entitled to redeem the mort- 
gage, andit is immaterial whether theequity 
of redemption has been purchased by the 
mortgagee himself or by a third person, 
Dharanikota Venkayya v. Budharazu 
Surayya Garu (1), Lal Bahadur Singh v. 
Abharan Singh (8) and Pandit Sheo Narain 
Ojha v. Ram Jatan Ojha (9). 

In view of the above exposition of the 
law, which has received the imprimatur 
of not only the High Courtsin India but 
also of the Privy Council, it is unnecessary 
to examine the contention raised on behalf 
of the appellants that the rule forbidding 
the sale of the equity of redemption, as 
enacted by s 99 of the Transfer of Pro- 
perty Act, could not apply to the Delhi 
Province which was not governed by the 
provisions of the aforesaid Act; and that 
O. XXXIV, r. 14, which replaces that sec- 
tion, expressly exempts the territories, to 


' which the Statute hasnot been extended, 


from the operation of the rule, 


The sale, with which we are concerned 
was duly confirmed by the Court and as 
no application under s. 244 of the C. P. C 
of 1882, corresponding tos. 47 of tue present 
Code, was made to set it aside, it is now 
immune from attack. It is obvious that 
unless the plaintiffs succeed in getting rid 
of the sale which operates as an obstacle 
to their suit for redemption, they ere not 
entitled to recover the property. In order 
to get over the obstacle, the learned Counsel 
for the plaintiffs contends that one of 
the plaintifs, namely Muhammad Suleman, 
who was a minor at the time of the sale, 
was not properly represented in the exe- 
cution proceedings which resulted in the 
sale: and that consequéntly be is nêt bound 
by what took place behind his back. Now, 
it is patent upon the record that the decree, 


(11) 27 A. 517; A. L, J. 210; A. W, N. (1905) 80, 


~ 
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in execution of which the sale in question 
was effected, was properly obtained against 
the estate of the mortgagor Karim Bakhsh, 
which estate was represented by his four 
sons who were sul juris. It appears that 
subsequently one of the sons died, and his 
minor sons, including the plaintiff Muham- 
mad Suleman, were impleaded as his 
. legal representatives, and their mother 
Musammat Allah Julai was described as 
their guardian ad litem. The facts so far 
do not admit of any dispute, butit is urged 
that the Court did not pass an order ap- 
pointing the mother to actasthe guardian 


` of her minor sons. Now,itis true that no 


such order can he traced, but, considering 
that more than 25 years have expired since 
the date of the sale, it was hardly to be 


expected that all the papers relating to the 
`~ execution would. be preserved for such a. 


long time. It must be remembered that 
the proceedings in execution took nearly 
two years, and that the uncles of the minors, 


who were themselvesadversely affected by- 


the sale, did not take any objection to the 
validity of the execution proceedings on 
the ground of the alleged defect in the 
appointment of the guardian ad litem. 


Indeed, the law authorises the Court to. 


presume that the judicial and official acts 
have heen regularly performed, vide Illus- 
tration (e) tos, 114 of the Indian. Evidence 
Act. 


It will be observed that the provisions 
of O. XXXI of the. P. C., relating to suits 
by or against minors have no direct applica- 
tion to proceedings in execution after the 
rights of the parties have merged in a valid 
decree, and it has been held by a Division 
Bench of the Caleutta High Court in Fani 
Bhusan Bhuian v. Surendra Nath: Das (12) 
that even the omission to appoint a guar- 
dian ad litem of a minor does not vitiate a 
sale inexecution. Indeed, the judgment of 
the Privy Council in Khiarajmal's-case (3) 


_on which Mr. Kishan Diyal places his reli- 
- ance, contains-the following observations:-— 


“ “The Indian Courts have properly exer- 


cised a wide- discretion in allowing the- 


estate of*a deceased debtor to be represent- 
edby one member of the family, and in 
refusing to disturb judicial sales on the 


mere ground that some members of the - 


family, Who were minors, were not made 
parties to the proceedings, if it appears that 
there was a debt justly due from the deceas- 


_ (12) 64 Ind, Cas, 25; 85 O; La J, 9: 
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ed, and no prejudice is shown to the absent 
minors.” š 

The present case is much stronger than: 
that dealt with by the Privy Council. It. 
is þeyond question that in this case the 
estate was fully represented in the suit, and 
that all the persons interested ‘in the estate: 
were parties also to the: execution: pro- 
ceedings Moreover, the minors were: re- 
presented by their mother who was re-- 
ecognised by all.concerned including their- 
uncles to be their guardian, and during the 
protracted proceedings it was never sug- 
gested that a formal order appointing her- 
to bethe guardian had not been made. In: 
these circumstances the mere absence of a 
formal order does not render the sale 
invalid;. Wahan v. Banke Behari Pershad 
singh (13). 

The result is that the plaintiffs - have no 
right to redeem the land which became the 
property of the contesting defendants as» 
long ago as 1894. The appeal is according- 
ly accepted and the suit brought by the~ 
plaintiffs is dismissed with costs. ? 

R. L. . Appeal accepted. 

A. N. A. 


(13) 30 O. 1021; 30 I’ A. 182: 70. W. N. 774; 5 Boms 
L. R. 822; 8 Sar. P. 0. J. 512 (P.O). 





ALLAHABAD HIGH COURT. 
SECOND Oivint APPBAL No. 689 or 1924. 
July 12, 1926. © 
‘Present:—Mr. Justice King. l 
LACHHMI NARAIN SAHU AND OTHERS—- 
PLAINTIFFS— APPELLANTS 
l VETEUS 
BINDRA AND OTABRS—DEFENDANTS 
— RESPONDENTS. l 
Provincial Small Cause Courts Act (IX of. 1887), .. 
Seh, IT, el. (11)—Suit for recovery of money borrowed 
by manager of joint Hindu family with prayer to 
etiecute decree ugainst the property of all members of ` 
family, whether a suit relating to immoveable pro- 
perty. ` 
A suit for money, borrowed by the manager of a 
joint Hindu family for the benefit of the family, with 
a prayer to recover the amount from the property of 
all the members ofthe family, even if the word ‘pro- 
perty’ be taken to include immoveable property, does 
not fall within the scope of el. (11) of the Seeccnd: 
Schedule of the Small Cause Courts Act. [p. 185, col. . 
1 ] = ` . 


Second appeal against a decree of the 
Suhordinate Judge, Jaunpur, dated the 
25th January, 1924. 

Mr. Mushtaq Ahmad, for the Appellants. 

Mr. G. Agarwala, for the Respondents. ` 

JUDGMENT.—A preliminary objec- . 
tion has been raised in this ease that no. 
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second appeal lies, because the suit is of 
the naiure cognizgble bya Court of Small 
Causes and the subject-matter of the suit 
does. not exceed Rs. 500. It is admitted 
that the subject-matter of the suit does not 
exceed Rs. 500; and the only question is 
whether the suitis of the nature cogniz- 
able by a Court of Small Causes. This 
suit was for the recovery of money due ona 
hundi executed* by defendant No. 1, who 
was the manager of the joint family repre- 
sented by himself and his son, defendant 
No. 2, and his brother defendant No. 3. 
Defendant No, 1 borrowed the money for 
starting a shop, which was to be run for 
the benefit of the family —and not specially 
by or for defendant No. 1 personally. The 
plaintiff brought the suit to recover the 
money, which was less than Rs. 500, from 
defendant No. 1 personally and from the 
property of all three defendants. 

It has been argued for the appellant that a 
-Buit of this nature would not be cognizable 
by a Court of Small Causes, because it falls 
within the scope of cl. (11) of the Second 
Schedule to the. Provincial, Small Cause 
Courts Act of 1087. This clause excepts 
from the cognizance of a Court of Small 
Causes a suit for the determination or 
enforcement of any other right to or interest 
in immoveable property, I do not think 
that this suit can be said to be a suit of 
the nature specified in cl. (11); Itis not 
for the determination or enforcement of 
any «pecified right or interest in immove- 
able property. The plaintiff merely asks 
that he may execute his decree against the 
property of all the three defendants. It 
may be that the property includes im- 
moveable property, but the only relief 
claimed by the plaintiff is to recover his 
money from the property of the defendants, 
and I think this cannot be held to bea 
suit falling within the scope of el. (11) of 
the Second Schedule. 

i I hold, therefore, that no second appeal 
ies. 

It has been argued that if no second 
appeal lies, then the case can be dealt with 
by way of revision, and it has been argued 
that the Court below has acted with mate- 
rial irregularity in refusing to givea decree 
against the interests of defendant No. 3 
in the joint family property. The order of 
the Court below may ke right or it may be 
wrong but I do not think it can be said 
that the Court below has failed to exercise 
a;proper jurisdiction or that it has acted 
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in the exercise of its jurisdiction illegally 
or with material irregularity. At the most 
it can be said that the Court took a wrong 
view of the law as regards the extent to 
which the property of defendant No. 3 
should be liable for the debt. 

I hold that this Court cannot interfere 
with the decree of the Court below in exer- 
cise of revisional powers. 

I, therefore, dismiss this appeal with 
costs, including fees on the higher scale. 

S. D. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND CIVIL APPEAL No. 391 or 1924. 
_ March 19, 1926. 

Present:—Myr. Kinkhede, A. J. C. 
VINAYAKRAO—DeErFENDANT—APPBLLANT 
VETSUS 
SHRIPATRAO—Ptaintirr—ReEsponpext. 

Vendor and purchaser—Agreement by purchaser to 
pay morigage over other property of vendor-- Fu Ture 
of purchaser to pay—Renewal of mortgage by vendor 
to save property from foreclosure~ Suit ugainst pur- 
chaser for amount of renewed mortgage, nature of- 
Limitation—Damnification—Limitation Act (IN of 
1908), Sch. I, Arts. 62, 83, 111, 116. 4 

The consideration for a sale effected by a register 
sale-deed was that the purchaser would mee ae 
gage of some other property of the vendor and in- 
demnify him against all claims of the mortgagee 
The purchaser having failed to fulfil his undertakine. 
the vendor, in order to save the mortgaged proy ariy 
from: being foreclosed, induced the mortgagee to 
accept a renewal of the mortgage and then sued the 
purchaser for the amount for which he had remor- 
gaged the property: 

Held, (1) that the suit as laid was one for com- 
pensation for breach of contract by the defendant - tp 
186, col. 2.) R 

@) that the suit was governed Dy Art. 116 Seh. I 
of the Limitation Act; |p. 187, col. 1.) l 

(3) that the execution of a new mortgage amount- 
z to payment and hence danmilieation, fp. 18$, vol. 


Second appeal against a decree of the 
District Judge, Hoshangabad, dated the 
19th June, 1924. 

Mr. P. C. Dutt, for the Appellant. 

Mr. S. B. Gokhale, for the Respondent. 

JUDGMENT. The only” question 
argued before me is one of limitation A 
few facts must be stated to determine the 
nature of the suit and the artiéle by which 
it is governed. The plaintiff had to satisfy 
a mortgage dated the 2nd July, 1914, [is 
P-5. Onan account being taken of what 
was due up to the January, 1918, the mort- 
gagor found that he owed Rs. 814. The 
detendant having undertaken to pay it to 
the mortgagee and to procure an “indem 
nity or freedom of the mortgaged property 
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(a malguzari share) from all liability, the 
‘plaintiff sold to him in consideration: of 
that contract and of the promise to pay, a 
house and kotha (not mortgaged) for that 
amount. The defendant did not fulfil his 
undertaking and consequently the mort- 
gagee sued for and obtained a preliminary 
- decree for Rs. 1,275-13 4 on the 12th April; 
1922 fixing the due date six months ahead 
and directed that in case of non-payment on 
or before that date the mortgaged property 
would be foreglosed. 

As tha due date drew near, the plaintiff 
thought the danger of losing his valuable 
malguzari village was imminent and, there- 
fore, induced the mortgagee to accept a 
renewal of the mortgage and include in the 
consideration thereof the decretal debt and 
thus discharge him from the liability. Tiis 
was done on the 6th October, 1922. Dat- 
ing'the cause of action as having accrued on 
the 6th April, 1922, the plaintiff instituted 
the present suit on the 27th October, 1922, 

for the recovery of the following amounts: 
Rs. 2. Be 
1,275 0 0 Actually due up to the date 

of the paymént by incor- 
poration in the considera- 
tion of the new mort- 
gage Ex. P-8. 
8 7 10 Interest at Re. 1 per cent, 
per mensem from 7th 
October, 1922, to the date 
of suit. 
1,283 7 10 
-~ Tt must be mentioned here that the 
plaintiff had served the defendant with 
notice to perform his undertaking but he 
did nothing to carry out bis promise both 
when the suit was filed and decreed, but to 
no purpose. 

The defendant raised several false de- 
fences with which we are not concerned. 
The’ sole question to be considered now is 
by what Article is the present suit governed 
and is the élaim out of time? - . 

The defendant’s contention did not prevail 
in the lower Courts which have held the 
claim to fall únder Art. 116 of the Limitation 
Act. i 

It is argued before. me by the learned 
Counsel for the appellant that either Art. 
111 or Art. 62 ough’ to apply to this cage, 
Neither of these Articles can possibly ap- 
ply, because if we were to look to the nature 
of the suit contemplated by the lst column 
of these articles the facts of this case do rot 
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come within the scope of the suit contem- 
plated by them. The suit as laid is one for 
compensation for breach’of the contract 
in writing and registered to indemnify the 
plaintiff against all claims by the mortgagee, 
which the defendant failed to perform and 
which brought in the calamity of a fore- 
elosure suit which had to be averted by 
theexecutionof anew mortgage. This brings 
the ease clearly within the purview of 
Art. 83, but as the deed is registered it 
comes within Art. 116 applied by the Courts 
below. The plaintiff's own recitals in 
the sale-deed Kx. P-6 clearly show that 
he had received the purchase-money in 
the shape of the defendants promise to 
pay directly to the mortgagee and to in- 
demnify him against the latter's claim. 
The money no longer remained his money 
or money due to himas ‘unpaid purchase- 
money’, nor could it be called “money re- 
ceived bythe defendant for the ‘plaintiff's 
use” within the meaning of these words 
asused in Art. 111 or Art. 62 of the Limita- 
tion Schedule... 

It is argued on behalf of the appellant 
that the payment which the plaintiff says 
he made to the mortgagee by executing 
anew mortgage is no payment and the 
plaintiff cannot say he has been -damni- 
fied by being required to pay to the mort- 
gagee what the defendant had undertaken 
to pay, because this does not amount to 
damnification. Ifthe analogy of the mean- 
ing of the word “pay” as used in Art. 81 
of the Limitation Act and ins. 145 of the 
Contract Act can serve as a guide here, 
I may say that Mittra, A. J. ©.’s interpre- 
tation of the word as given in First Appeal 
No. 46-3 of 1916 that payment must be 
paymentin money or by transfer of pro- 
perty which is taken as equivalent of money 
and not merely incurring of a pecuniary 
obligation in theshape of bond, promissory 
note or acknowledgment of liability seems 
to me to be perfectly sound. The mort- 
gage, Hx. P-3, isa transfer of property 
and assuch it operates asa payment. I, 
therefore, hold that the plaintitt was damni- 
fied waen he was compelled to pay tke 
mortgagee by execution of a fresh mort- ` 
gage on the 6th October, 1922. As the suit 
was filed on the 27th October, 1922, no 
question of limitation arises in the case. 

Even assuming that the registered con- 
treet was broken by the defendant on the 
very date on which-he made the promise, 
and the cause of action accrued on the 


(97 1. 0. 1926) 
18th January, 1918, the suit having been 
instituted on the 27th October, 1922, 2. e., 
within six years applicable under Art. 116 
of the Limitation Schedule, the suit is 
within time on the authority of ruling in 


Rathubar Rat v. Jaij hai (1) which exactly ` 


applies to this case, 
This appeal thus fails and is dismissed 
with costs. 


S. D. 4 Appeal dismissed. 
-(1) 14 Ind. Cas. 244; 34 A. 429; 9 A. L. J. 534, 


Se ite nt 


LAHORE HIGH COURT. 
First Cryin APPsAL No. 2797 or 1922. 
April 22, 1926. 
Present:—Mr. Justice Broadway and 
Mr. Justice Fforde. 
NUR DIN son or RAHIM BUX— 
PLaINTIFF—APPELLANtT / 
versus 

THe SECRETARY or STATE ror 

INDIA 1x COUNCIL—DEFENDANT 


— RESPONDENT. 

C. P. C. (Act V cf: 1908), O. ALI, r. I-—Several 
references from same award—Disposal by a single 
judgment attached to one—Appeal from other references 
—Filing of copy of main judgment, necessity of —Land 
Acquisition Act 11 of 1894), s. 26. 

‘A District Judge disposed of a number of refer- 
ences’ arising out of the same award of a Land 
Acquisition Officer by a single award attached to 
one of them and on each of the other references he 
made a note tothe following effect: ‘Application 
dismissed. See my judgment in Land Acquisition Case 
No. 16 of 1920 decided to-day.” An appeal from one 
of these references was filed without a copy of the 
main award : 

Held, that the appeal was incompetent inasmuch 
agit was only the main award that can be deemed 
to be a decree and a copy of the same was not attached 
to the memorandum of appeal. [p. 188, col. 1.] 

First appeal from a decree of the Dis- 
trict Judge, Lahore, dated the llth August, 
1922. ; 

Messrs. Ralli and Gopal Chand, for the 
Appellant, 

The Government Advocate and Mr. Mehr 
Chand Mahajan, for the Respondent. 


JUDGMENT. —The learned Govern- 


ment Advocate has raised a preliminary 
“objection to the effect that as- the memo- 
randum of appeal is not accompanied by a 
copy of the award the provisions of r. 1 
of O. XLI of the C. P. C. have not been 
complied with and the appeal must fail. 
Briefly the facts are these. Certain land 
was acquired by the Governmeut and the 
Land Acquisition Collector made an award. 
To, this award there were 23 separate ohiec- 
tions each of which was referred to the 
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District Judge in due course. By consent 
of all concerned the evidence recorded in 
one reference was to be considered as evi- 
dence in all and the learned District Judge 
made his award. 

On each of the separate references he . 
noted as follows:— 

“Application dismissed. See my judg- 
ment in Land Acquisition Case No. 16 of 
1920 decided to-day.” 

The present appeal is in one of the 
references where the above appears and a 
copy of this alone was filed with the memo- 
randum of appeal, 

Order “ALI, r. 1 requires that “Every 
appeal shall be preferred inthe form of a 


` memorandum signed by the appellant or 


his Pleader and presented to the Court... 
The memorandum shall be accompanied by 
a copy of the decree appealed from and 
(unless the Appellate Court dispenses there- 
with) of the Judgment on which it is found- 
ed.” Section 26 of the Land Acquisiticn 
Act provides that the award of a District 
Judge shall be “deemed to be a decree” and 
the “reasons” forthe award to bea “judg- 
ment’ within the meaning of theC. P. GC.’ 
It is clear that the learned District Judge 
made one award dealing with allthe refer- 
ences, This award was attached to the 
record of Land Acquisition Case No. 16 of 
1920 and a reference toit made, as set out 
above, in each of the others, 

lt is only this award that can be decmed 
to be the decree and acopy of that was not 
(and has not yet been) attached io the 
memorandum of appeal. As was held in 
Mubarak Alt Shah v. Secretary of State (1) 
such a defect is fatal to the appeal. See 
also Uttam Chand v, Secretary of State (C, 
A. No, 2096 of 1923) decided on 9th March, 
‘1926, and ©. A. No. 113 of 1923, decided on 
30th March, 1925. It was urged that by 
the use of the words “application dismigs- 
ed” the District Judge's note became an 
“award. I am afraid I am unable to 
accept this contention as it seems to me 
clear that the only award was the one to 
which reference wasmade in this note. All 
the learned District Judge intended to and 
did do was to draw attention to the fact 
that by an award to be found on the record 
of Land Acquisition Case No 16 of 1990 
the objection jhad been disposed of, i. e 
had been dismissed. It was this award 
alone that could be deemed to be the decree 
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and a copy of it should have aceompanied 
the memorandum of appeal. Itis within 
the powers of. the Appellate Court to dis- 
pense with a copy of the judgment, but 
not witha copy of thedecree. This appeal, 
therefore, fails and is dismissed. 

A, N. A. Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 685 oF 1924. 

February 26, 1926. 
Present:—Mr. Justice B. B. Ghose 
and Mr. Justice Panton. 

ANATH BANDHU DUTTA. AND 
ANOTHER—~P LAINTIFFS—APPELLANTS 
VETSUS 
AISALI NAMADAS—DEFENDANT— 
RESPONDENT. 

€. P.C. (Act V of 1908), s. 151—Partition suit—, 
Appellate Court thinking inclusion of other parties 
and property mecessary—Remand---Inherent powers— 
Partition suit by occupancy ratyat—Landlord, whether 


necessary party-~Partial partition. 

Where in a suit for partition the Appellate Court 
thinks it necessary that other parties should be joined 
as defendants and certain other properties should be 
included in the suit, the only course for it to take is 
to reverse the decision and to remand the suit for a 
fresh trial from the commencement and that can only 
be done under the inherent jurisdiction of the Court. 


[p., 188, col. 2.) 
Abdul Karim Abu Ahmad Khan Ghaznavi v. Al- 


lahabad Bank Ltd. (1) relied on. 
In a suit for partition by an occupancy raiyat, his 


landlord is a necessary party. [p. 189, col. 1.) 
Although in exceptional cases partial partition is 
allowed, as a general rule all joint properties should 
be brought into the hotch-pot in a suit for partition. 
bid.) 
Appeal against a decree of the Subordinate 
Judge, Mymensingh, dated the 7th December, 
1923, reversing that of the Munsif, Second 
Court at Kishoreganj, dated the 19th Feb- 
ruary, 1923. 
Babu Birendra Kumar De, forthe Ap- 


pellants. 

Babu Annada Charan Karkoon, for the 
Respondent. a 

JUDGMENT.—This is- an appeal 
against ay order of remand made by the 
Subordinate Judge after reversing the de- 
cision of the Munsif decreeing a partition 
of certain properties. The plaintiffs appeal- 
ed to-this Court. 

The facts found are that the plaintiffs 
purchased a non-transferable occupancy 
holding from the tenant in possession. 
After their purchasé they were recognised by 
thelandlord owning 15-annas 12-gandas share, 
but the defendant who was landlord to the 
extent (of 8-gandas share did not recognise 
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the purchase and the defendant dispossessed 
the plaintiffs from a certain area of land 
within the jote. The plaintiffs, therefore, 
brought a suit against the defendant for 
possession of the lands from which they 
had been dispossessed and obtained a decres 
for joint possession to the extent of their 
share of these lands. On the basis of that 
decree the plaintifs brought the suit out 
of which this appeal has-arisen, for parti- 
tion only of those lands which formed the 
subject-matter of .the previous :suit as 
against the defendant. The Munsif made a 
decree for partition of those lands only 
declaring that the plaintifis would get their 
share} of 15-annas 12-gandas and the defend- 
ant would get 8 gandas of the lands. The 
Subordinate Judge has held that this suit for 
partition with regard to a share of the lands 
in the jote is not maintainable and that 
the plaintifis being only occupancy raiyats 
their landlord, that is the landlord with re- 
gard to Jo-annas 12-gaands share of the jote 
should be made a party and in that view 
he reversed the decision of the Munsif and 
remanded the case for trial by making 
these amendments. The first contention 
raised on behalf of the appellants in this 
case is thatthe order of remand is notin 
accordance with r.230f O. XLI of the C. P. 
C. But the circumstances which have been 
found in this case by the Subordinate 
Judge are not covered either by r. 23 or 
r. 25 of O. XLI ofthe ©. P.C. When the 
Appellate Court thinks it necessary that 
other parties should be joined as defendants 
and certain other properties should be ine 
cluded in the suit, theonly course for it 
to take is to reverse the decision and to 
remand the suit fora fresh trial from the 
commencement and that can only be. done 
under the inherent jurisdiction of the 
Oourt as laid down inthe Full Bench case 
in Abdul Karim Abu Ahmad Khan Ghaz- 
navi v. Allahabad Bank Ltd, (1). Thenext 
contention on behalf of the appellants is 
that it is not an inflexible rule that a par- 
tition cannot be effected at the instance of 
a tenant as against persons having superior 
interest possessing the lands in question 
jointly, and in support of this contention 
the case of Bhagwat Sahat:v. Bepin Behary 
Mitter (2) is cited. In that case it was held 
that the right of partition exists when two 
parties are in joint possession of land under 
permanent titles, although their titles may 
1) 41 Ind. Cas, ; 44:0. f . 
a x z 598; 44:0. 929; 26 O. L. J. 49; 91 


m~ 
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not be identical. Here the plaintiffs are 
only occupancy ratyats and any partition 
effected at their instance may not be bind- 


ing upon their landlord. It is difficult to. 


say that the title of an occupancy ratyat is 
. `a permanent title, but his right to such 
partition has not been denied in this case. 
The only ‘direction that has been made is 
that bis landlord should be made a party. 
We do not think that that 1s erroneous. 
With regard to the direction of the Subor- 
dinate Judge that the entire jote should 
be brought in the suit for partition, the 
learned Vakil for the appellant contends 
that that is also not an inflexible rule and 
he relies upon the case of Kalt Charan 
Singha v. Kiranbala Debt (3) and other 
cases cited init. Although the rule is not 
inflexible that all joint properties should 
be brought into the hotch-pot in a suit for 
partition, there are exceptional cases in 
which partial partition is allowed. Here the 
plaintiffs’ are entitled to 15-annas 12 gandas 
share of an occupancy jote and they desire 
to havea partition of only two kanis odd 
of land within that jote. There is no reason 
why such a partition should be allowed 
and we consider that the decision of the 
Subordinate Judge that all the lands of the 
jote should be included is right, The appeal 
must, therefore, be dismissed with costs. 


N. H. eal dismissed. 

_ (2) 7 Ind. Cas. 549; 37 C. 918; 12 C. L. J. 240; 37 I. 
A. 198; 14 O. W. N. 962; SAM. L. T. 228; (1910) M. W. 
N. 691; 7 A. L. J. 1137; 12 Bom. L. R. 997; 20 M. L. 
J. 907 (P. Q). 

(3) 51 Ind. Oas. 948; 29 C. L. J. 494. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SgeconD Civit APPEAL No. 435 or 1924. 
April 28, 1926. 
Present:—Mr. Kinkhede, Offg A. J.C. 
and Mr. Hallifax, A. J.C. 

April 29, 1926, 

_ Present:—Mr. Kinkhede, Offg. A. J. C. 
Seth LACHMI NARAYAN—P LaIntTIFF— 
APPELLANT 
VETSUS 
DHARAMCHAND—DEFENDANT— 
RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 6 (e) 
— Mere rightto sue,” meaning of-—Right to profits col- 
lected by Lambardar, whether transferable. 

The right of a co-sharer in a village to recover 
from the Lambardar his share of profits collected by 
the Lambardar is a transferable right, and is not a 
“mere right to sue” within s. 6 (e) of the Transfer of 
Property Act. [p. 191, col. 1.] 

Jugut Chunder Dutt v, Rada Nath Dhur (3), Jagat 
Chunder Roy v. Ishwar Chunder Roy (4), Hirata 
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Singha v. Tripura Charan Roy (5), Venkataruma 
Aiyar v. Ramaswami zliyar (6) and Sheogobind Singh 
v. Gouri Prasad (7), followed. 

Prohlod Chandra Das vw., Biswa Nath Bera (2: dis- 
sented from. 

The expression “mere right to sue” in s. 6 ie} of 
the Transfer of Property Act, can be defined as in- 
cluding only those personal rights that die with the 
holder of them; they vannot he inherited and, there- 
fore, cannot be transferred. Actionable claims that 
can be inherited can alse be transferred. The test 
is the question whether the right to sue would sur- 
vive or not on the death. of the person holding it. 
[p. 191, cols. 1 & 2.} 


Appeal against a decree of the District 
Judge, Hoshangahad, dated the 12th July, 
1924, in Civil Appeal No. 44 of 19-4, 

ORDER. 

Kinkhede, Of. A. J. C.—(Mareh 
22, 1926) —-The facts necessary for the pur- 
poses of this reference may be briefly stated 
as under:— 

The present respondent, Dharamchand, isa 
Lambardar of Mouza Managaon in Hoshang- 
abad District in which one Incharam was a 
co-sharer malguzur owning afour-annasshare. 
The Lambardar did not render account of 
and pay the annual profits due to Incharain's 
share for three Sambat years 1976, 1977 
and 1978. On the 2lst December, 1922, 
Incharam transferred his four-annas share 
to the plaintifiappellant by a registered 
sale-deed which comprises amongst other 
property also the vendor’s right to recover 
his share of profis for the aforesaid years 
from the Lamburdar. The Laumburdur did 
not pay to the plaintiff profits in respect of 
the Sambat year 1979 which followed the 
purchase. Hence this suit for recovery of 
four years’ profits was instituted on the 6th 
June, 1923. 

The defendant amongst other pleas con- 
tested the plaintiff's right to sue on the 
ground that the assignment of the right to 
recover the profits from the Lambardar was 
void in view of s. 6 (e) of the Transfer of 
Property Act and that the suit so far as it 
related to the three years prior to the date 
of sale was not maintainable at plaintiff's 
instance. This contention was upheld by 
the Court of first instance onthe strength of 
an unpublished decision of Batten, A. J. C. 
in Lakhpat Sahat v. Tikaram (1). The 
claim was accordingly dismissed so far as 
it related to the three years, and partially 
decreed so far as it related to the fourth 
year. Against this decree the plaintiff went 
up in appeal to the Distriet Judge, Hoshan- 
gabad, who upheld the dismissal but modifi- 
ed the decree by increasing the amount of 

(1) Since published as 47 Ind. Qas,158; 1 N, L. J. 17, 
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profits for the fourth year by Rs, 35. 

The plaintiff has filed this second appeal 
contending that the transfer of profits which 
have already accrued dueisatransfer of 
‘property’ and not of a mere Tight to sue. 
A reliance was placed in the District Judge's 
Court on another unpublished judgment 
where Drake-Brockman, J. O., took acon- 
trary view in Second Appeal No. 111 of 
191], decided on the 13th November, 1912, 
and held that the arrears of profits con- 
stituted a debt and could be assigned. The 
District Judge thought himself justified in 
not following it as there were some clerical 
errors in copying the judgment and he 
could not consequently understand it right- 
ly. Reliance is again placed on that deci- 
sion as also on several other decisions, in 
this Court by the appellant in support of his 
contention that malguzari profits can be 
the subject of a valid transfer and are not 
within the mischief which s. 6 (e) is intend- 
ed to prevent and that the view taken by 
Batten, A. J. O.,in the above mentioned case 
j uite correct, 

7 The position of a co-sharer towards the 
Lambardar ofa malguzart village in C.P. and 
vice versa is, it is said, like that of partners 
inter se and not merely that of principal 
and agent pure and simple. It is also con- 
tended on behalf of the appellant that 
where a managing co-owner 1s 1n possession 
and management of either the whole or 
portion of the property held in common, he 
is by virtue of that position accountable to 
the other oo as le managing kaa 
‘stor or partner and not as a mere agent. 
His NA is widely different from that of 
a wrong-doer because what 1s sought to be 
recovered in this sult is profits while a 
'wrong-doer is liable for mesne profits. The 


fact that he is also.a Lambardar appointed - 


by the Government and, therefore, owes to 
the members of the proprietary body a 
statutory duty to render account of his 
receipts and disbursements at the end of 
the year, and to hand over to the other co- 
sharers. their proportionate share of the 
annual net profits, does not make. him any 
the less responsible as a managing partner, 
Several decisions which say that a partner's 
share of profits (though unascertained) can 
be attached and sold in execution of a 
decree and can also be validly assigned, 
have been. cited. before me to support this 
view. On the other hand, the respondent S 
Jearned Pleader contends that as the amount 

of profits must vary according to the state 


+ 


of accounts, there is an element of uncer- 
tainty which prevents the profits from being 
looked upon as ‘property’ or as an action- 
able claim within the meaning of s. 3 of the 
Transfer of Property Act, and that conse- 
quently s. 6(e) thereof does not permit an 
assignment of the same. The analogy of a 
suit by principal against his agent for 
rendition of accounts and for the recovery 
of balance of money held by the latter either 
as a result of an embezzlement or of a want 
of proper accounting or for compensation 

for a breach of the contract of agency, is 

sought to be applied to the present case by 
the respondent who contends that in all 

such cases itis a bare right to sue which 

cannot be validly assigned. In view of 

the conflicting decisions of this Court and 

also of the importance of the question rais- 

ed it is desirable that there must. be an 

authoritative decision by a Bench of this 

Court on the point. 

I, therefore, submit the record of this 

case to the Judicial Commissioner for con- 

sideration of the question, andif he thinks 

that this is a fit case for being referred to 

the Bench request that the necessary orders 

constituting the Bench may be passed. 





J. C.—(Varch 23, 1926)—The matter 
is referred toa Bench consisting of First 
and Third Additional Judicial Commis- 
sioners (Kinkhede, A, J. C.). 

Mr. J. Sen, for the Appellant. 

Mr. S. B. Gokhale, for the Respondent. 

OPINION. l 

Halifax, A. J. C.—(April 23, 1926), 
—The question referred to a Bench by 
my learned brother, who sat with me 
to hear it argued, is whether the right 
of a co sharer in a village to recover from 
the Lambardar his share of the profits 
collected by the Lambardar is a “mere right 
to sue”, such as is mentioned in cl. (2) of 
s. 6 of the Transfer of Property Act, or is 
an actionable claim such as is mentionéd 
in s, 3of the same Act. That is to say 
whether a rigbt to recover money in ad- 
dition to the right to sue for it is or is not 
something more than the “mere right to 
sue” for it. So stated the question answers 
itself, ; 

A number of judgments have bean cited 


in argument on this question, which 


appears to menotopen to any argument. 
They include an unpublished judgment of 
this Gourt, on which both the Courts below 
wrongly relied ag an authority. In the’ 
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Courts subordinate to this Court only judg- 
ments officially published in the Central 
Provinces Law Reports and the Nagpur 
Law Reports are authorities for the tinal 
conclusions stated by them. All other 
judgments of this Court and all judgments 
of other High Courts are entitled to res- 
pect in regard to the conclusions stated in 
them and still more in regard to the reason- 
ing on which they are based, but neither 
reasoning nor conclusion is to be accepted 
blindly. ` 

If authority is required for the proposi- 
tion thata debt isa debt and is transfer- 
able property, even when itis a debt ofa 
share in village profits, itis to be found 
“in s. 8 of the Transfer of Property Act. In 
Prohlad Chandra Das xw. Biswa Nath Bera 
(z) Subrawardy and Graham, JJ., did hold 
thata right to take accounts and to recover 
such sums as may be found due is not 
assignable, being a mere right to sue within 
the meaning of cl. (e) of s. 6 of the Transfer 
of Property Act. I find myself, with all 
respect, unable to follow the reasoning of 
the learned Judges. 

On the other hand, in Juggut Chunder 
Dutt v. Rada Nath Dhur (3), Jagat Chunder 
Roy v. Iswar Chunder Roy (4), Hirala Singha 
v. Tripura Charan Ray (5), Venkatarama 
Aiyar v. Ramasami Aiyar (6) and Sheogobind 
Singh v, Gouri Prasad (7) the opposite view 
was accepted practically without question. 
The reasons stated in these judgments for 
accepting this view are not many, but that 
is perhaps because it is hard to find reasons 
for what is almost a truism. 

To speak of a “mere right to sue”. or a 
“bare right to sue’ is perhaps not very 
happy ; literally it means aright to sue for 
nothing. The expression really means of 
course, a right to sue for reliefs of a par- 


ticular class, but that class is not stated. It 


“tan perhaps be defined as including only 
those personal rights that die with the 
‘holder of them; they cannot be inherited 
and, therefore, cannot betransferred. Ac- 
tionable claims that can be inherited can 
naturally also be transferred. The test is 

(2) 82 Ind. Cas. 411; 51 C. 972; 28 C. W. N, S94; 40 
O. L. J. 79; A. IL R. 1924 Cal. 1047. 

8) 10 C. 669; 8 Ind. Jur. 619; 5 Ind. Dec. (N. 8.) 


(4) 20 O. 693; 10 Ind. Dec. (x. 8.) 4€8. 

(5) 19 Ind. Cas. 129; 40 C. 650; 17 C. L. J. 438; 17 
O. W. N. 679. 

(6) 62 Ind. Cas. 305; 44 M. 539; 10 M. L. J. 201; 18 
L. W. 199; (1921) M. W. N, 137; 29 AL L, T. 92, 

(7) 83 Ind. Cas. 81; 4 Pat, 43,0 P.L. T. IZ ALR 
$925 Pat, 310, ' i 
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the question whether the right to sue would 
survive or not on the death of the person 
holding it. 

Aly answer to the question referred ig 
that the right ofa co-sharer in a village 
to recover from the Lamburdar his share 
of the profits collected by the Lambardar is a 
transferable right, and is nota “mere right 
to sue”. 
| Kinkhede, Offg. A. J. C.—(cpril 
28, 190206) —L have had the advantage of 
reading the opinion of my learned brother 
and J concur in the conclusions as also the 
reasoning on which the same are based. 


JUDGMENT.—The facts which gave 
rise to this second appeal have been set forth 
by meonmy order of reference to a Bench. 
The plaintiff, an assignee of a share of vil- 


lage profits which had accrued due to one 


Incharam sued the Lumbardar, for profits 
in respect of the Sambat years 1976, 1977 
and 1978, assigned to him, and, for those of 
Sambat 1973 which followed the assignment. 
The claim was decreed so far as Sambat 
1979 was concerned but dismissed as re- 
gards the three years covered by the assign- 
ment. 

The opinion recorded by the Bench is that 
such an assignment is perfectly valid. It be- 
ing within the competence of every co- 
sharer malguzar to- transfer his malguzari 
share, ‘the assignment cannot fail merely 
because it comprises also or solely relates 
to ashare of profits due to the eo sharer 
asan item of property transferred under 
it. It will thus be clear that the mere 
circumstances that accounts have to be 
gone into in order to fix the amount due, 
does not make the claim unmaintainable in 
a Court of Law. The analogy of a claim for 
unliquidated damages or mesne profits cannot 
hold good in the case of unliquidated village 
profits. No principle of law cr morality is 
violated by the transfer of village profits 
which have accrued due, as might be violat- 
ed by allowing a person to transfer his 
right to sue for unliquidated damages on 
the basis of atort. In the latter case ordi- 
narily the action dies with the wrong-doer 
or the ‘person wronged, whereas in the 
former case it is heritable. , 

A transfer of past profits is a tranefer 
of a certain sum of money though it may 
be that the exact amoynt that is recover- 
able is found to Le less cr more than the 
sum mentioned; a mere uncertainty as to 
the amount cannet be said to ipso facta 
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change the nature of the transfer. That is 
sufficiently certain which is capable of be- 
ing made certain ig a maxim which can- 
not be lost sight of in the decision ofsuch 
cases. There is always a tendency to lose 
sight of the distinction between what is 
“a mere right to sue” and what is ‘a right 
to or interest in property’. The right to 
eall for an account from an agent, suppos- 
ing this is the nature of the right involved 
in this suit, is not a right to recover 
damages. It is substantially a right to 
money belonging to the plaintiff which is 
in the hands of his agent. If the right to 
sue for account against a partner is herit- 
able and is liable to be attached in exe- 
cution ef a decree, I do not see any prin- 
ciple in making it unassignable in law. 

For all these reasons I hold that the 
Courts below were wrong in throwing the 
claim out so far as the Sambat years 1976, 
1977 and 1978 were concerned, 

The first Court has attached a schedule 
of accounts to its judgment. Init Rs. 30 
are allowed as village expenses. . The lower 
Appellate Court reduced this to Rs. 8 in 
each. of the four yearsin suit. This raises 
the amount of plaintiff's share of profits 
by Rs. 5-8-0 in each of the -years in suit. 
The schedule prepared by the first Court 
will, therefore, have to be modified by in- 
creasing. the amount of plaintiff's share of 
profits for 1976, 1977 and 1978 by Rs. 16-8-0, 
i. e, by awarding him Rs. 172-06 plus 
Rs, 16-8-O—Rs. 188-8-6 for those years. The 
dacree of the lower Appellate Court will, 
therefore, be modified by increasing the 
decretal amount of Rs. 68-5-6 to Rs, 256-14-0, 

The. plaintiff's suit was filed on the 6th 
June, 1923. Itis now after nearly three years 
that he gets a decree for this sum. The 
delay is wholly due to the defendant's un- 
tenable plea. I, therefore, acting under the 
powers vested in me under s, 34 of the O. P. 
O. award interest at Re. l per cent. per men- 
sem from the date of suit until satisfaction 
onthe sum of Rs. 256-14.0 adjudged as due 
at date of suit. A direction to this effect 
shall be inserted in the decree. 

The plaintiff shall get his full costs of 
this appeal, from the respondent who will 
bear his own. Asregards costs in the lower 
Courts he must get them on the amount 
of Rs. 256-14-0 decreed and pay to the 
respondenton the excess claim dismissed. 
The Pleader's feé in this Oourt will be 


Rs, 30. 
N., H. 


Order accordingly, 
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LAHORE HIGH COURT. 
MISCRLLANEOUS First CIVIL APPEAL No. 1273 
| oF 1925. 
November 235, 1925. 
Present :—Mr. Justice Campbell, 
Seth GAURI SĐHANKAR— PLAINTIFF 
—ÅPPELLANT - 
Versus 
Seth MADAN GOPAL AND OTHERS — 
DEFEND 3NTS— RESPONDENTS. 

C. P.C. (Act V of 1908), 0. XLII, r. 1 (k}—Order 
removing name of person who kad died before sutt, 
whether appealable. 

An order removing from the record the name of a 
person who had died before the institution of the 
suit, is not appealable. |p. 193, col. 1] 

Miscellaneous first appeal from an order 
of the Senior Subordinate Judge, Feroze-. 
pore, dated the 19th March, 1925 and lst 
May, 1925. 

Mr. Prem Lal, for Lala Sardha Ram, R. S., 
for the Appellant. 

Lala Jagan Nath Bhandari and Lala 
Fakir Chand, for the respondents. 


JUDGMENT. —This was a suit by 
Gauri Shankar against numerous defend- 
ants. Preliminary questions were raised 
relating to-the deaths of certain of the 
persons impleaded as defendants. Objec- 
tion was raised by one of the defendants, 
that three of the so-called defendants 
Umra, Inder Singh and Asa had died 
before the institution of the suit and fur- 
ther that two other defendants Arjan and 
Sri Ram had died during the pendency of 
the suit and their legal representatives 
had not been brought on the record within 
limitation. gi 

Certain preliminary issues were then 
framed. The first was as to the effect of 
impleading as defendants Umra, Asa and 
Inder Singh who admittedly died before 
the institution of the suit. The decision 
on this was that these three names should 
be struck off the list of defendants. The 
3rd, 4th, 5th and 6th issues related to the 
deaths of Sri Ram and Arjan, andit was 
held, firstly, that the representatives of 
these persons had not been brought on 
the record within limitation; secondly, 
that the suit abated so far as these re- 
presentatives were concerned, and, thirdly, 
that the plaintiff had no sufficient cause 
for applying for the legal representatives 
to be joined within time. The question 
of the effect of the abatement upon the 
suit against the remaining defendants was 
reserved for future decision, 
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The above order was passed on the 19th 
of March, 1925. On the sth of April, 1925, 
the plaintiff presented a formal applica- 
tion asking that the abatement against 
the rapresentatives of Arjan and Sri Ram 
should be set aside. This was refused by 
erder dated the Ist of May, 1925, in which 
reference was made to the previous order 
as containing all reasons for rejecting the 
application. 

An appeal has been preferred to this 
Court stated to be under O. XLIII, r. 1 
(k), ©. P. C., which authorises an appeal 
against an order refusing to set aside an 
abatement. The memorandum of appeal, 
however, contains several paragraphs re- 
lating to the pre-deceased defendants, 
Umra, Asa and Inder Singh. So faras 
I am aware no separate appeal stamped 
as an appeal from an order lies against 
an order removing from the record the 
names of persons who admittedly died 
before the suit was instituted. Mr. Sardha 
Ram for the appellant says that by a 
previous order the legal representatives 
of these deceased persons were brought 
upon the record. If this is so, the order 
' before’me does not direct the removal 
from the record of any living person, and 
the grievance of the appellant in this con- 
nection is not apparent, 

In regard to Sri Ram and Arjan the facts 
ure these: — 

Sri Ram admittedly died on the 4th of 
November, 1923: at Sirsa. The plaintiff re- 
sides at Fazilka. There is no proof on the 
record of when or where Arjan died. On 
the 25th February, 1924, an application 
for substituting the legal representatives 
of these persons was presented. The ap- 
plication did not state either the dates of 
deaths or the date or dates upon which 
the plaintificame to know of the deaths. 
An affidavit was attached to the applica- 
tion, but it only declared the names of 
the legal representatives. On the 23rd of 
August, 1924, when evidence was being 
heard on the preliminary issues, the 
plaintiff asked for permission to present 
an application setting forth that he was 
prevented by sufficient cause from apply- 
ing in time for the legal representatives 
to be joined. An application was put in 
on the same date and to it was attached 
an affidavit, but this contained no re- 
ference whatsoever to Arjan. It affirmed 
that the plaintiff only came to know of 
the death of Sri Ram a few days before 


13 


GAURI SHANKAR ?. 


MADAN GOPAL. 193 


his application of the 25th of February, 
1924, and that he had no personal con- 
nection with Sirsa. Thereafter he ex- 
amined two witnesses Sultan and Brij 
Lal. The latter alleged himself to be the 
plaintiff's agent and his deposition shows 
clearly that no diligence was exercised 
by the plaintiff in the matter of Sri Ram's 
death. Subsequently on the Ist of October, 
1924. counter-affidavits were filed by 
Dhansukh Das and Payare Lal, agents of 
two of the defendants, alleging several 
facts which should have led the plaintiff 
to know when Sri Ram died, and Dhansukh 
Das gave evidence showing that Sri Ram 
had had shops and houses in Fazilka and 
an agent there. 

Iam not prepared to interfere with the 
order of the Coart below. It is quite plain 
that no sufficient diligence has been shown 
by the plaintiff in this. suit. To begin 
witb, he included dead persons among his 
defendants. Secondly, he applied for the 
impleading of the representatives of Sri 
Ram and Arjan withont taking the trouble 
to ascertain the dates of their deaths. 
Thirdly, Brij Lal has stated that he was the 
first person to get news of Sri Ram’s death 
and that he did so in consequence of an 
order to make enquiries given by the 
Court and not by the plaintiff. Fourthly, 
up to the present moment the plaintiff has 
been unsuccessful in proving when or 
where Arjan died. His learned Counsel 
relies upon a mutation entry relating to 
Arjan’s inheritance which contains in 
col, 13 the, words “ Warasat arsa takriban 
ek mah.” The Patwari's report is dated 
the 28th of Dacember, 1:23, and the muta- 
tion was attested the next day; but the 
words in col 13 supplemented by no sort of 
explanation are no evidence of any value, 
if evidence at all, that Arjan died about 
a month before the 28th of December and 
they cannot possibly prove that the date 
of death was the 28th of November. 

The appeal fails and is dismissed with 
costs. 

A. N. À, Appeal- dismissed, 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 2153 or 1923. 

November 18, 1925. 

Present :—Mr. Justice Cuming 
and Mr. Justice B. B. Ghose. 

Syed ABU MAHOMED BARKAT 
= ALI SHAH—Deranpant No, 8—APPELLANT 
VETSUE 
SARASWATI DASI AND oTHERS— 
PLAINTIF#S— RESPONDENTS. 

Hindu Law—Widow of predeceased son——-Mainten- 
ance—Charge on property of deceased father-in-law— 
Purchaser with notice, whether bound —Intentionto de- 
feat right of meaintenance—Transfer of Property Act 
(IV of 1882), s. 39, 

The widow of a predeceased Hindu son is entitled 
to a charge for maintenance on the property of her 
deceased father-in-law in the hands of a purchaser 
from the heirs, with notice of their intention to defeat 
the right of maintenance. Such intenticn is to be 
gathered from the eircumstances of the case. [p. 194, 
col. 2; p. 195, col. 1.] f 

Appeal against a decree of the Addi- 
tional District Judge, Jessor, dated the 
8th May, 1923, modifying that of the Off- 
ciating Munsif, First Court at Narail, dated 
the 20th July, 1922. 

; Moulvi Syed Naushor Ali, for the Appel- 
ant. ` | 
Babu Ramgati Sarkar, for the Respond- 
ents, l 


JUDGMENT. —The facts of the case 
out of which this appeal arises are as fol- 
lows :—The plaintiff who is a Hindu 
widow brought the suit against her two 
sisters-in-law for maintenance. She alleged 
that her husband Barada Kanta died dur- 
ing. the lifetime of his father Bhajan Bala 
Kapali who was. her father-in-law. Then 
Bhajan died and defendants Nos. 1 and 2 
who are the daughters of Bhajan neglected 
to maintain her and hence this suit. 
“Defendants Nos. 1 and.2 contended that 
the plaintiff.was not entitled to any main- 
tenance and. that the: plaint lands had been 
sold to defendant No. 3 with the exception 
ofthe dwelling House. : On this defendant 
No. 3 wasmadea party and he stated that 
he: had purehased the lands bona fide for 
Rs. 500 apd that, therefore, he could not be 
made liable for the maintenance. 

The trial Court found that the defendant 
No. 3 was a bona fide purchaser of the pro- 
perty without any notice of the interests 
of the plaintiff ‘and hence it held that it 
could not declare that the plaintift’s main- 
tenance wasacharge on the properties in 
sult and it was ordered that the plaintiff 
‘was entitled to get maintenance Rs, 4 a 
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month from the defendants Nos. land 2; 
the plaintiffs prayer for, creating “a charge 
on the properties was disallowed. 

The plaintiff appealed to the District 
Court against this order so far as defendant 
No. 3 is concerned. The District Court 
held that the alleged purchase by defendant 
No. 3 was not a real transaction and that 
the sale was not bona fide. He further held 
that defendant No. 3 was aware of the 
existence of the plaintiff as the son’s-widow 
of Bhajan Bala Kapali and, therefore, held 
that even though the transfer to defendant 
No. 3 bea genuine transfer for considera- 
tion, she would be entitled to maintenance 
against the properties of Bhajan Bala which 
had passed into. the hands of defendant 
No. 3, and he decreed the suit against all 


- the three defendants declaring that the 


maintenanceof Rs. 4 amonth will be a charge 
on all the properties of Bhajan including 
the lands covered by the kabala which had 
ae executed in favour of defendant 

0. 3. 

The defendant No.3 appeals to this Court. 
And the first argument that is put forward 
is that with regard to the purchase by de- 
fendant No. 3 the learned Judge is not 
entitled to come to the finding that the 
transaction was not a real and bona fide 
one. He-contends that it was never disput- 
ed and was never suggested that the cag 

e 
draws our attention to the finding of the 
learned Munsif where the learned Munsif 
found that “itis undisputed that the de- 
fendant No. 3 purchased the properties 
excepting the dwelling house for a valuable 
consideration” and it is argued that in view 
ofthis finding the learned Judge should 
not have come to the finding which he has. 
It is unnecessary to determine whether the 
Judge was or was not justified, in the view 
of the pleadings and admissions of the 
parties in coming to the finding he has 
with regard to the genuineness of the sale, 
For even supposing the sale to be a genuine 
salefor consideration, the fact remains as 
has been found by the learned Additional 
District Judge that the defendant No, 3 
had notice of the existence of the plaintiff as 
the son’s widow of Bhajan. ; 

The learned Vakil next contended that 
this notice must. be of the intention to de- 
feat the right of the widow and referred to 
the wording of s: 39 of the Transfer of 
Whether the intention was 
or was not to defeat the claims of the widow 
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` whether question of law—Failure to 


. 
* 


kanan the inference of wilful neglect is a question of ` 
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is a fact which can be gathered from all the 
circumstances ,of the case—one of them 
being that there was no other property 
excepting the small hut which has not been 

,8old to defendant No. 3. There is the fur- 
ther significant fact that defendant No. 3 
himself did not venture to go into the 
witnegs-box to deny that he had notice or 
that he did not know that it was the 


| intention of the vendors to defeat the in- 


terests of the widow. 

There is a suggestion by the learned 
Vakil for the appellant that a personal 
decree has been granted against the de- 
fendants as well as adecree against the 


_ properties of Bhajan in their hands. Read- 
ing the judgment we do not think that this 


was the intention of the learned Additional 
District Judge. Nor do we think that he 
has by his judgment given any personal 
decree against the defendants. We think 


‘ itis quite clear on reading the judgment 
that the decree is only against the pro-. 
_ perties of Bhajan which arein the hands of 


the defendants Nos. 1, 2 and 3. It is 
against these properties only that the dec- 
ree can be executed. 


The result is the appealfails and is dis- ` 


missed with costs, 
N. H. Appeal dismissed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Seconp Cryin ArpEaL No. 479 oF 1924. 
April 29, 1926. 


- Present:—Mr. Kinkhede, Officiating A. J. C. 


ABDUL KARIM—PLAINTIFF—APPELLANT 
. VETSUS i 
Tae SECRETARY or STATE ror 
INDIA in COUNCIL—DEFENDANT— 
i RESPONDENT. 
Railways Act (IX of 1890)—Risk Note B—Wilful 
neglect’, meaning of—Inference of wilful negleet, 


; lock waggons 
and to take steps to recover things lost, whether amounts 


` tô wilful neglect. 


Whether a proved sef of facts or a particular piece 
of conduct or particular acts or omissions could 


aw. [p. 197, col. 2.] 

Failure to take sufficient precautions to prevent 
running train thefts, such as fixing locks on the doors 
of the waggons, in spite of the fact that there was a 
regular epidemic of thefts in the particular section of 
the Railway, coupled with other acts on the part of 


. the Railawy. servants showing extreme indifference 


to take steps to prevent the loss of the goods or to 
recover them will amount to wilful neglect and 
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destroy the protection afforded to the Railway by the 
Risk Note. |p. 198, cols. 1 & 2.) 
Appeal against a decree of the District 
Judge, Jubbulpore, dated the 12th Septem- 
ber, 1924, in Civil Appeal No. 1 of 1922. 
Mr. S. B. Gokhale, foc the Appellant. 
Mr. P. Lobo, for the Respondent. 
JUDGMENT.—The second appeal 
arises out of a suit instituted by the present 
appellant against the G. I. P. Railway 
Company on 13th April, 1921, for recovery 
of damages for non-delivery of one bale 
of cotton piecegoods consigned as per rail- 
way receipt No. 1987-51, invoice No. 909 
dated 14th December, 1920, and two bales 
out ofa consignment of three bales as per 


‘railway receipt No 224-17, invoice No, 1048 


dated 29th October, 1920. These consign- 
ments were covered by Risk Notes in Form 
B. The first consignment was despatched 
from Bombay in E. I R. waggon No 25407 
attached toa goods train of which one Mr, 
Roderigues (P. W.No. 1) was in charge as 
a guard. The second consignment was 
hooked and loaded in O. R. R. waggon 
No. 6385 attached to the goods train of 
which one Mr. D. D. Patel (P. W. No. 2) 
was in charge as a guard. The plaintiff 
claims Rs. 2,960-13-3 on account of the first 
consignment and Rs 1,741 and odd in res- 
pect of the two bales covered by thesecond 
consignment, total Rs. 4,711 which with in- 
terest mace a total claim of Rs. 4,794. 

The defence on behalf of the Railway com- 
pany was thatthe non-delivery of one bale 
and the short delivery of two bales was duc 
to running train thefts in the section be- 
tween Igatpnriand Nandgaon, and not to 
any wilful neglect on the partof the Railway 
Administration or their servants and that 
the company was absolved from all lability 
under the Risk Notes It was alleged that 
the waggons containing the consignments 
were found on arrival at Nandgacn with seals 
deficient. The first consignment was stolen 
between Ugaon and Lasa]lgaon and the two 
bales out of the second consignment were 
stolen at Kalkhada Station, The first Court 
after framing certain issuesand examining 
witnesses came to the conclusion that the 
three bales were stolen from tke goods 
waggons but that the loss was due to the 
wilful neglect of the Railway Administra- 
tion or their servants as the same could 
have been prevented if theRuilway Adminis- 
tration had taken proper precaution at the 
proper time to stop the thefts; that the 
plaintiff was entitled torecover Rs. 4,329-15-0 
on account of the price of the goods bes 
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sides Railway freight. Theclaim in respect 
of the octroi duty and the profit was dis- 
allowed. This judgment was dated 6th 
December, 1921. The District Judge, Jub- 
pbulpore, however, dismissed the claim on 
the ground that the goods were lost by 
thefts in a running train and that wilful 
neglect of the company was not proved. 

This matter came up before this Court 
in Second Appeal No, 346 of 1922, This 
Court with advertence to the view 
taken as to the burden of proof in 
such cases by the Bench in Hanumant 
Rao v. G. I..P. Railway Company (1) 
thought that it would not have been 
just to both the parties to take them by 
surprise and decide the case by the stand- 
ard laid down by the Bench and that a 
remand was inevitable. 
accordingly sent down for fresh decision 
according to law, after recording proper 
pleadings in the light of the Bench decision, 
framing proper additional issues and tak- 
ing such supplementary evidence as the 
parties may choose to adduce. The only 
additional statement which the defendant 
company chose to make since the remand 
was that the bales in question were lost 
in transit and that the loss was detected at 
Nandgaon. The plaintiff in reply alleged 
that if the loss by theft be proved, the 
Risk Note did not protect the company in- 
asmuch as reasonable precautions were not 
taken by the company so as to prevent such 
thefts which were at the time of common 
occurrence. The District Judge, Jubbulpore, 
framed three issues and ‘sent them down 
for trial. The defendant company gave some 
additional evidence both oraland documen- 
tary in support of its case. 

The Subordinate Judge, first Class, record- 
ed the following findings (1) that the first 
consignment of one bale and two bales out of 
the second consignment were lost by running 
train thefts, (2) that it was proved beyond 
doubt by the evidence of P. Ws. Nos, 1, 2, 4 
and D. W, Nos. 2, 3 and 4 that there was a 
regular epidemic of running train thefts 
on the section‘between Igotpuri and Nand- 
-gaon from the year 1917 upto the year 1921 
when the precautions taken by the defend- 
ant company proved effective and reduced: 
the number of thefts by atleast half, (3) 
thatthe preeautions of fixing locks on the 
doors of goods waggons, providing armed 
' Police guards for goods train were introduc- 


(I) 72 Ind, Cas. 333; 19 N, L, R. 56; A. IR, (1928) 
Nag. 223, 
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ed in 1921. But when the widespread 
epidemicofrunning train thefts broke out 
in a busy section covering a distance of 
only about 93 miles and the running train 
thefts were matters of daily occurrence 
causing heavy losses to the ‘public two 
years’ time was certainly too long a period 
which any Railway Administration like the 
defendant company with vast resources at 
its command should require to realise the 
gravity of the’situation and to take effective 
steps to meetit. That there was absolutely 
nothing on record to show what the 
defendant company was doing in the mat- 
ter from the time epidemic broke out till 
the precautions were introduced and that 
under the circumstances the defendant com- 
pany could not be absolved from liability 
from wilful negligence, (4) that had the serv- 
ants of the Railway Company discharged 
their duties properly,the loss might not have 
occurred. That the conduct of the guard, . 
P. W. No. 1, in having omitted to stop the 
train either where he saw the five bales 
lying on the line at mile 143 or at Lagal- 
gaon or to make a report at Manmad where ' 
a big Police force is kept showed wilful 
negligence on his part in the discharge of 
his duty. It being very likely that the 
thieves might have been caught red-handed 
had he stopped the train at Lasalgaon and 
made areport. That as regards the two 
bales out of the second consignment also, 
the conduct of the guard, P. W. No. 2, iw 
not taking any precautions though he saw 
while leaving Korkhado Station 100 robbers 
and that the Station Master (D. W. No. 3) 
in not reporting the theft to the Police, but 
only sending them a message that certain 
bales were received short and were missing” 
and his keeping quietover the matter though 
the Police took no action, constituted wilful 
negligence of.duty; (5) that the protection 
afforded by the Risk Notes in Form B was 
destroyed because of this wilful neglect, 
As aresult of these findings the Subordi- 
nate Judge decreed the claim to the ex- 
tent of Rs. 4,3829-15-9 as on the last occasion, 

Against this decree the defendant company 
preferred anappeal to the District Judge, 
Jubbulpore, who upheld the finding of the ` 
Subordinate Judge as to the loss, but differ- 
ing from him on the point of wilful negli- 
gence of the Railway Administration or its 
servants reversed the decree and dismissed 
the suit. The plaintiff has, therefore, come up 
in second appeal challenging the correct- 
ness of both these conclusions. 
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I may at once say that the concurrent 
finding of both the Courts as to the loss of 
goods’is binding in second appeal and can- 
not be disturbed. 

As regards the correctness of the District 
y udge’s conclusion that no wilful neglect is 
proved, it is urged that it is opposed to the 
facts which he himself has held proved on 
the evidence adduced in the case. I think 
it is better to take a stock of the facts found 
by the District Judge before proceeding to 
consider how far they justify the conelusion 
that plaintiff failed to prove wilful neglect 
on the part ofthe Railway Administration 
or any of its servants. In paras. 26 and 
27 of his judgment the District Judge 
finds: that the section (meaning between 
Igatpuri and Nandgaon) had since 1919 
earned anevil name for the frequency of 
. robberies committed and that it was at the 
time the plaintiff's goods were consigned, 
infested by thieves. In paras. 28 to 38 
we find him discussing the question of 
the introduction of the precautions. He 
holds that they were progressive precau- 
tions, that the company was right in trying 
each precaution and only introducing a 
fresh one as the previous one failed, that 
these progressive precautions were all that 
could be reasonably expected, that the pre- 
caution adopted in December, 1921 (a mis- 
take for 1920) was that armed guards should 
‘accompany the trains, that the guard who 
went with the train which carried the first 
consignment left the train for a good and 
sufficient reason after going some 5 or 6 
miles from Igatpuri, that this first precaution 
of sending armed Police guards with only 
some of the goods trains was enough and 
that no further precautions were necessary 
until it had been fully established that 
armed guards were not enough and some- 
thing more was required; that there was no 
evidence to show that the company delayed 
unduly before adopting the other measures, 
namely, of diverting of traffic so asto run 
the loaded ‘goods trains only by day and 
furnishing of locks. 

The question of the negligence of Rail- 
way servants is discussed in paras, 39 to 
45 of the judgment and the conclusion 
reached there is that Mr. Rodrigues (P. W. 
No. 1) the guard in charge of the first con- 
signment had no reason to assume that the 
five bales seen by him must have been 
taken from his train,and that it was not 
necessary for him to halt at Lasalgaon or at 
Manmad, that Mr. Patel (P. W. No. 2) in 
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charge of the second consignment had no 
reason to think that the gang he saw was 
a gang of robbers and could not be expected 
to pull up the train. In shortit was held 
that the actions of either Rodrigues or 
Patel showed no carelessness or want of 
precaution and that as the theft in each 
case: was discovered at Nandgaon and it 
was night time no action could have been 
undertaken with any hope of recovering 
the property or arresting the thieves, even 
if any report had been made to the Nand- 
gaon Police. 

Whether a proved set of facts or par- 
ticular piece of conduct or particular acts or 
omissions could justify the inference of 
wilful neglect is, in my opinion,a question 
of law and it is, therefore, my duty to ex- 
amine the facts in order to see whether the 
District Judge’s conclusion of absence 
of wilful neglect has been correctly drawn. 
The District Judge has found that since 


._ 1919 which was nearly two years before the 


goods in question were carried, the section 
had acquired anotoriety and running train 
thefts had practically been the order of the 
day. If with this knowledge on the part of 
the Railway Administration and if this was 
almost the daily experience of its servants 
who had occasion to workin that section 
at night,no one witha due sense of pro- 
priety and proportion would accept as ade- 
quate a precaution of merely running a 
Police escort of three constables only ceea- 
sionally and not with each and every train, 
and that, too. only to take the thieves by 
surprise. If the District Judge's observa- 
tions that the supply of armed guards is 
limited and, therefore, the company was 
not able to send a guard with every train 
has any foundation in the record my view 
is that on the contrary it proves that there 
was an immediate necessity for devising 
and introducing without delay some other 
better means of protection for checking the 
daily plundering of the trains, and it eom- 
pletely throws overboard the reasoning of 
the District Judge that the corhpany was 
right in trying each precaution and only 
introducing a fresh one as the previous 
one failed. To combat the grave situation 
which had been allowed to prevail for near- 
ly two years, an immediate introduction 
of better and effective means of checking 
the thefts was called fer. Only casual or 
occasional escort of some trains could nog 
under the circumstances be considered by 
anybody as a sufficiently preventive step 
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which ordinary prudence would dictate.. 
The long inaction and the delayed introduc- 
tion of more effective measures, is the best 
proof of wilful neglect onthe part of the 
Railway Administration. The duties and the 
obligations to its customers which the com- 
pany had placed itself under, were those of 
bailees and noone would accept as satis- 
factory an explanation that precautionary 
measures were progressively introduced 
much less would it. afford a sufficient 
guarantee. of good faith on the part of the 
company in the matter of the carrying of 
goods entrusted to them. I must say that 
the failure of the company to realise sooner 
than it did the futility of the first precau- 
tion, speaks volumes of wilful neglect and 
utter disregard of the interests of the cus- 
tomers andthe general public. The ob- 
vious precaution of running the train loaded. 
with goods through this notorious section 
which wasa run of only 93 miles, only 


during the day time would have proved . 


more effective than ths escorting of some 
train or the other only occasionally under 
a meagre Police guard. The earlier intro- 
duction of the precaution of locking the 
doors would have proved still more effec- 
tive. If two years’ experience of the worst 
type in this notorious tract did not bring 
-home to the Administrators of the company 
the extreme necessity of at once introduc- 
ing these measures, I dare say there was 
a very deplorable lack of sense of. duty 
to realize one’s own responsibilities and 
‘an unwarranted misconception of what 
prudent management means, or requires a 
‘company of vast resources to do, under 
such circumstances. I think the Railway Ad- 
ministration and the servants were lulled 
-jinto the belief that the Risk Note in Form 
B was their invincible shield which 
would exonerate them from all 
however regardless or unmindful, of their 
own duties, they may be, and whatever 
` may be the resulting consequences. It is 
this sense of security bordering practically 
` on immuhity from every liability by virtue 
of the Risk Note, which is atthe bottom 
of all this lethargy, inaction, want of vigi- 
lance, breach of duty, and extreme indiffer- 
-ence, on the part of the Railway Adminis- 
tration, and its servants. It is very sur- 
prising to me that the District Judge in- 
directly countenanced this disregard of 
duty which the guards P. W. No 1 and 
P. W. 2 have displayed, when they au- 
.dacicusly seid that even if they saw robbers 


s 
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removing the bales from the waggons they 
would let them rob but would not stop 
except at the stopping station. Ifas P, W. 
No. 2 admitsit is the duty of a guard to 
see the seals on both sides of a waggon 
wherever the train stops, where is the evi- 
dence on record to show that these guards 
did their duty at thestations at which the 
trains while in their charge had stopped. 
The District Judge has found that the dis- 
covery that the seals were deficient was ` 
made at Nandgaon. The real question wag 
whether this discovery could not with due 
diligence ‘have been made earlier by each 
of the two guards and in sufficiently good 
time to prevent the loss ofthe goods. I 
dare say that the guards were extremely 
indifferent and negligent in the discharge 
of their duties. 

The experience of the guard in charge 
of the first consignment had been very 
unlucky onthe night of the 19th Decem- 
ber, 1920, because though he started his 
train from Igatpuri under the protection of 
a Police escort he lost the chance of secur- 
ing whatever little help he might have de- 
rived froin their presence, in tracing. or 
guarding the five bales he noticed lying 
on the line at mile 143. The District Judge 
has found that the Police escort had suff- 
cient ground for getting down at Ghoti. 
But he lostsight of the consequence, namely, 
that the train went without any protection 
against the robbers infesting the rest of 
the section. As the guard’s ill luck would 
have it, he thought his safety lay in run- 
ning away from the scene without waiting 
for the escort to return. Even assuming 
this to be a justifiable action on his part, 
I fail to see how the District Judges thinks 
that ifthe guard had stopped his train to 
satisfy himself whether the five bales 
noticed by him lying at mile 143 were from 
his own train, it would have been an un- 
justifiable assumption on his part. On the 
contrary I think that it should have struck 
the guard, as a man of ordinary prudence, 
that the object of the robbersin tying up — 
the arms of the signal at Chhoti was, as it 
necessarily must be, to bring the train to 
a standstill with a view to get an easy ac- 
cess into the waggons for plundering the 
goods, and if, when he reached Padli he 
found some of the seals broken and got 
them resealed at Nasik, and if, again while 
passing between Yugaon and Lasalgaon 
he noticed the five bales lying on the line 
it was reasonable for him to infer that in 
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all probability some robbers had, in spite 
of the speedy escape he made from Chhoti, 
got into the train and must have done the 
mischief, and it eas, therefore, his duty to 
stop the train atonce or at least at the 
nearest station, namely, Lasalgaon and exa- 
mine the seals of all his waggons with the 
help of the staff of that station and satisfy 
himself that they were intact. If he had 
done so, it would, no doubt, have entailed 
some delay but as the guard himself ad- 
mits his superior officers would have thought 
well of him. 

The only inference legally flowing from 
this conduct was one of deliberate or wil- 
ful abstention from taking effective steps 
in time to prevent the loss of goods. But 
for this neglect he would have detected 
the theft long before he reached his own 
destination at Nandgaon wherehe was to 
hand over the charge of that train; he 
avoided and delayed detecting the theft and 
getting definite knowledge about it earlier, 
and although strong suspicion was lurking 
in his mind all the way through, he failed 
in his duty by omitting to stop the train 
at Lasalgaon and to continue his stoppage 
-at Manmad sufficiently long to enable him 
to examine his train with the help of the 
big station staff and the Police available at 
that junction station, and also to report to 
the Police the fact of his having noticed 
the robbers and the 5 bales at mile 143 
which was only 18 or 19 miles from Man- 
mad. Whether the Police would take 
prompt action or not, and go out in search 
of the goods at night or not, was really not 
his concern. He ought to have done what 
his duty was and left to others to incur 
the odium of failure to do their duty. If 
he had not negleéted his duty, he would 
have at least cleared up his own conscience 
and felt satisfaction that he did his duty 
to his masters and to their constituents. 
Similarly the conduct of the other guard, 
P. W. No. 2, is a clear instance of proved 
- wilful neglect of duty and much more so 
was that of the Station Master, D. W. No. 3, 
whosewilful twisting of facts about the theft 
by simply reporting that certain goods 
were missing, led the Police authorities to 
disregard the report as a theft report, and, 
to omit registering the commission of an 
offence of theft and making the necessary 
investigation’as is clear from the deposi- 
tions of D. W. No. 2 to D. W. No. 4. 

It is an admitted ‘fact that there is a 


steep gradient between Ugaon and Lasal-- 
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gaon and similarly near the Summit Rail- 
way Station. All loaded goods trains have 
to goat a slow speed while climbing if. 
It must, therefore, be common knowledge 
of the Railway servants that while the 


. trains climb the steep gradient, robbers 


often get on board the train; break open 
the seals, enter waggons and throw out 
bales and other goods where their comrades 
are ready to convey them away, and that 
the goods traffic through this section being 
invariably at night—the robbers must ne- 
cessarily get greater facilities by the dark- 
ness which prevails. This state of things 
called for very prompt action on the part 
of the guards and other Railway servants 
in charge of trains, especially when they 
actually saw bands of robbers infesting 
that locality and roaming about in the 
vicinity of trains of which they held charge 
for the time being while passing through 
the notorious tract. Greater vigilence was 
expected of them in such circumstances. 
The District Judge's observations that 
the Railway Staff and the Police even would 
not have gone out in search for the goods 
at night, even if the report had been made 
at once by the guards in question involves 
the fallacy of petitio principii. He has in 
fact begged the very question he had to 
decide. Why should he take it for granted 
that all other servants of the Railway De- 
partment or of the Government Police in- 
cluding the Railway Police, were negligent 
in the discharge of their respective duties. 
The legal presumption is, I think, just the 
other way and it ought to have been made. 
in favour of their acting with due diligence 
and promptitude, unless on the facts held 
proved by himin this case he had reasons 
to think that it was amply rebutted. In 
that case it was proof of wilful neglect 
rather than of its absence. I may, how- 
ever, say that to a certain extent the Dis- 
trict Judge must have thought himself 
justified in presuming the other way in view 
of the one outstanding fact which he must 
be considered to have taken as clearly prov- 
ed in the case, namely, that, want of discip- 
line and extreme indifference to duty on the 
part of the Railway employees in general, 
and slackness of supervision, by .the 
Railway Administration, and also, by the 
Police, in the matter of reporting theft and 
enforcing speedy investigation or search 
for goods lost or stolen* specially in the 
notorious tract, had all combined together 
to advance, during the two years preced- 
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ing the loss, the interests of the robbers 
infesting that locality, to the great prejudice 
and loss of the customers who had the mis- 
fortune of éntrusting their goods to the 
Railway Company as carriers. If the Rail- 
way Administration entertains in its employ 
servants who are either indifferent in the 
discharge or have no proper sense of what 
their duties and responsibilities are, and if 
the Administration has not taken early care 
to definethose duties and responsibilities 
to make its servants rise equal to the oc- 
casion to meet the exegencies of the situa- 
tion, as a safeguard against the conse- 
quences being visited on it, of the several 
risks and losses that were being suffered or 
inflicted for nearly two years in the past, 
and ifas the result of this wilful neglect, 
on ifs own part, and, on the part of its 
servants, it is compelled in the long run, to 
make good the loss occasioned to its custo- 
mers, in one instance, at least, of proved 
indifference and wilful neglect, out of several 
others, in which it escaped, for want of 
adequate proof of facts, or where, such 
neglect either remained undetected or 
escaped scrutiny in a Court of Law, it must 
thank its own stars, and must pay the 
penalty ofits own default or acts of com- 
mission and omission. 

The cumulative effect which the evidence 
adduced in the case ought to produce on 
the mind of any reasonable being is, that 
the loss occasioned by the thefts in question 
was due tothe wilful default or neglect of 
the Railway Administration, as also, of its 
servants, thatthe Railway Administration 
was slow to realize the responsibility which 
lay heavily on it of introducing every pre- 
cautionary measure, side by side, at the 
earliest opportunity, as it erroneously be- 
lieved that it had earned immunity by tak- 
ing Risk Notes; that its adoption of only 
progressive precautions after the one pre- 
viously tried had proved a failure, was a 
great tactical blunder, and that the intro- 
duction of the other precautions of running 
loaded trains by the day and locking the 
doors and sealing them was delayed unduly 
by the admipistration, and that this delay 
was unjustifiable under the circumstances. 
Coupled with these circumstances, was the 
failure to provide for a prompt machinery 
for starting, luvestigation speedily, and 
above all was the total abstention from 
‘making seaich for the goods lost. All 
these acts ofcommission and omission on 
the part of the Railway Administration and 
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its servants, completely destroyed the pro- 
tection afforded by the Risk Notes, and it is 
clear that the defendant Company is liable’ 
in damages to the plaintiff for the loss re- 
sulting from such wilful neglect. 

For all these reasons I differ from the 
conclusions of the District Judge and hold 
that they did not legitimately follow from 
the proved and admitted facts of the case, 

I accordingly set aside the decree of the 
Appellate Court dismissing the plaintiff's 
claim and restore that of the trial Court 
and direct that the defendant Company 
shall pay plaintiff's costs in all Courts and 
bear ifs own. 


A.N. A, Decree set aside, 


CALCUTTA HIGH COURT. 
APPEALS FROM ORIGINAL DEORERS Nos. 170 
AND 245 or 1929. 

February 9, 1926. 
Present:—Justice Sir Hugh Walmsley, Kr., 
and Mr. Justice Chakravarti. 
NAGENDRA NATH SINGHA—Dzrenpant ` 
—APPELLANT IN No. 170 AND BESPONDENT IN 
No. 245. 

VETSUS 


Srimatt NAGENDRA BALA 
CHOWDHURANI—P uarntirr —RESPONDENT 
IN No. 170 AND APPELLANTIN No. 245. 

Master and servant—Building supervisor, liability of 
—Want of skill—English practice—Contract Act UX 
of 1872), s.212—Pardanashin lady—Burlding opera- 
tion. 

The English practice of employing architects and 
engineers with full responsibility to lcok after the 
construction of a building ddes not obtain in India 
except to a very small extent. Therefore, in the 
absence of evidence that a person was so employed, 
the question of his lability for defects in a building 
completed under his supervision has to be determined 
with reference to the ordinary relationship of employer 
and servant. [p. 201, col. 2.; 

Under s, 212, Contract Act, a servant is liable for 
the direct consequences of his neglect, want of skill 
or misconduct. It is not enough, however, for the 
employer of a supervisor of building operations to say 
that the completed building is defective in certain 
respects. He must come down to particulars and 
show that each defect of which he complains resulted 
from neglect, want of skill or misconduct on the part 
of the supervisor. [p. 202, col. 2.] 

As soon as a pardanashin lady embarks on a 
scheme of house building for profit, she must be taken 
to give up the protection that the lew affords to 
pardanashin ladies. [p. 201, col. 2.] 

Appeals against a decree of the Sub- 


ordinate Judge, Third Court, 24-Parganas, 
dated the 22nd of May, 1922, - 
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Babus Sitaram Banerjee and Surja Kumar 
Atech, for the Appellant in No. 170 and the 
Respondent in No. 245. 

Mr. B. Chukerbutty and Babu Binode 
Lal Mukerjee, for the Respondent in No. 170 
and the Appellant in No. 245. 

JUDGMENT. 


Walmsley, J.—Theset wo app3als may 


be dealt with together, for they are both 
directed against the same judgment. In a 
suit for damages, a decree has been made 
directing the defendant to paya sum of 
Rs. 7,071-5-0 with the result that defendant 
has preferred an appeal (No. 170) in which he 
asks us to hold that he is not liable at all, or, 
in any event, that the sum should be assess- 
ed at a much lower figure, while the 
plaintiff has preferred an appeal (No. 245) 
claiming a larger amount. 

The circumstances are as follows: The 
plaintiff, a lady, the wife of Baroda Prosad 
Rai Choudhuri, erected alarge pucca build- 
ingat No.52 Beni Nandan Street, Bhowani- 
pur, in 1915-1916. The plan of the building was 
prepared by a firm styled Sinha and Sarkar, 
of which the defendant: Nagendra Nath 
Sinha is the working partner. In July 1915 
the plaintiffengaged the defendant to watch 
the erection of the building, on a salary 
of Rs. 125 monthly, and he continu- 
ed to be so employed until April 1916, 
when the plaintiff dismissed him. When 
the building was completed it was found 
to be unsatisfactory, andin 1919 it was in- 
spected by Sarat Chandra Sen a. retired 
Engineer, who submitted a lengthy report. 
Since the completion of the building, it has 
been taken'on lease by the Calcutta Police for 
a term of several years, at a satisfactory. rent. 

The plaintiff's case is that the defendant 
secured the appointment by misrepresenta- 
tion that he was employed to supervise the 
building Operations with full responsibility 
for the materials and the labour, and that 
in consequence all the defects in the build- 
ing are to be attributed to negligence and 
incompetence on his part. 

In regard to the charge of imposture the 
plaint is indefinite. In the 5th paragraph 
itis said that the defendant misrepresent- 
ed himself as an expert engineer and that 
heis nota passed engineer or any kind of 
expert. The plaintiff's deposition is more 
explicit: she said that: defendant told her 
that he had passed from the Sibpur 
Engineering College and thathe had built 
a large house in Ballygunge. The learned 
Judge thinks that he cannot have had 


a 


the hardihood to claim the Sibpur degree, 
but that he very probably did lead the 
lady to think that he was a properly trained 
engineer, Withthis conclusion! cannotagree. 
The defendant was known to the plaintiff's 
husband and had been employed by him 
in connection with some alterations to the 
house in which the plaintiff and her husband 
lived. Ihave no doubt that the defendant 
was engaged because he was known to the 
plaintiff and not because he pretended to 
qualifications which he did not possess. 
The learned Judge also found that the 
defendant was employed with full responsi- 
bility, and on that finding he has held 
that his work is to be measured by the 
standard applied to Architectsand Engineers 
in England. Taking this view he has 
quoted extensively from Halsbury’s Laws 
of England, Thereis no evidence to show 
that the defendant was engaged as an 
architect Is engaged in England and it is a 
matter of common knowledge that the 
English practice does not obtain in India, 
except to a very small extent. The defend- 
ants firm, or we may say the defendant 
himself prepared the plans for submission 
to the Municipal Authorities, but so far 
as the building is concerned, the defendant 
was nothing more than a paid servant under 
the plaintiff. The question of bis liability 
for defects in the completed building has 


‘to be determined with reference to that 


relationship. He will not escape liability 
merely because he was a paid servant and 
not an architect, but it is necessary to 
consider the terms of the contract under 
which he was employed. 

So far as the plaintiff is concerned the 
learned Judge seems to think that as a 
pardanashin lady she was entitled to special 
consideration at the hands of the defend- 
ant. In thatI think he is wrong. Whe- 
ther the plaintiff observed the parda strictly - 
or not, as soon as she embarked on ascheme 
of house building for profit, she must be 
taken to have given up the protection that 
the law affords to pardanashin ladies. She 
became simply an employer, and the con- 
tract on her side must be considered on that 
basis. 

She says in her plaint that she advertised 
for some one to “supervise the building 
operation” and that she afterwards appoint- 
ed the defendant for that purpose. No 
advertisement has been produced in evi- 
dence, to serve as aguide to the terms of the 
appointment, and it is not suggested that 
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the agreement was reduced to writing. We 
have to infer the terms from circumstances. 
The parties are agreed that the monthly 
remuneration was Rs.125. With all defer- 
ence to thelearned Judge I cannot regard 
that asa very liberal sum. The building 
was a fairly large one, and the cost must 
have been considerable, the defendant's 
salary represented a very small percentage 
on the general cost, and [ do notthink the 
inference can be drawn that the salary 
indicated complete responsibility. The de- 
fendant was not given any one to assist 
him, and it appears that he was treated as 
a servant and nothing more. 

With regard to the materials used, the 
plaint says that the defendant supplied 
some, and the plaintiff others, but that it 
wasthe duty of the defendant to satisfy 
himself asto the quality of everything. 
There is, however, no evidence to show that 
defendantsupplied any particular materials. 
A general statement tothe effect that he 
supplied materials is made but thatis all. 
On the other hand itis admitted that the 
plaintiff's brother supplied some. As for 
the assertion that- the defendant was re- 
quired to examine the quality of the ma- 
terials, it is dificult to believe that it was 
open to him to reject what was supplied by 
his employers brother. The plaintiffs 
husband settled the price of the windows 
and doors, and there again the defendant 
had no option but to use them. I think the 
conclusion must bethat the defendant had 
to do the beat he could with the materials 
supplied to him, and that he was not ex- 
pected or even permitted to be particular 
as to their quality. 

Another matter is that of deviations from 

thesanctioned plan. Itis common ground 
that the building erected did not conform 
to the plan that was sanctioned by the 
Municipal Authorities. The plaintiff alleges 
that it was the defendant who is responsible 
for these deviations, while he says that the 
plaintiff insisted on them. The only cor- 
roborative evidence comes from Yakub 
Mistri who supports the defendant, and it 
‘certainly seems probable that it was the 
employer and not the servant who voluntari- 
ly departed from the plan. 
Jt is also to be remembered that the 
plaintiff had a manager and other servants, 
among them being one Bhudar Dutt 
through whom all payments were made. 

. Taking all these circumstances into con- 
sideration, I think theconclusion must be 
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that the plaintiff engaged the defendant as 
a servant, to work under her orders, and 
to see that proper use was made of the 
materials supplied to him." 

The same conclusion is reached if we 
approach the subject from the defendant's 
side of the contract. I have already said 
that I do not believe that he was guilty of 
any imposture, but he did offer himself as 
competent to watch the progress of tha 
masonry work. The work that he undoubt- 
edly did was to check bills for materials 
and labour and pass them onto Bhudar 
Dutta for payment. 

In my view, therefore, the “plaintiff and 
the defendant stood in the relation of 
employer and servant, andthe question of 
liability has to be determined by reference 
to the provisions of the Indian Contract 
Act. The section applicable to this case is 
s. 212 which runs as follows: “An agent 
is bound to conduct the business of the 
agency with as much skill asis generally 
possessed by persons engaged in similar 
business, unless the principal has notice of 
his want of skill. The agent is always 
bound to act with reasonable diligence, 
and to use such skill as he possesses ; and to 
make compensation to his principal in 
respect of the direct consequences of his 
own neglect, want of skill or misconduct, 
but not in respect of loss or damage which 
are indirectly or remotely caused by such 
neglect, want of skill or misconduct”. 

The defendant is liable, therefore, for 
the direct consequences of his neglect, want 
of skill or misconduct. It is not enough, 
however, for the plaintiff to say that the 
completed building is defective in this res- 
pect and that. She must come down to 
particulars, and show that each defect of 
which she complains results from neglect, 
want of skill or misconduct on the part of 
the defendant. 

In her plaint she claimed, provisionally 
asum of Rs, 15,000 by way of damages, 
under seven heads. The plaint was filed 
the day after the Engineer submitted his 
detailed report, and although no reference 
is made to that report, I have no doubt that 
the figures are based on it, The report was 
not filed in Court until many months later. 
The learned Judge used the report as 
evidence, and objection has been taken 
before us that it was not properly proved, 
and that it ought to be discarded. Our 
attention has also been drawn to orders re- 
garding it in the order-sheet, particularl 
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the one made at the time when it was filed, 
viz., the question of its admissibility will 
be considered at the time of trial’. It ap- 
pears to me thatin the lower Court con- 
fusion was made between the admissibility 
of the document and its value as evidence. 
THe facts that the report was not mention- 
ed inthe plaint, and thatit was not filed 
until a year later, may be reasons for re. 
garding it with caution, but they do not 
affect its admissibility.. T think that it was 
undoubtedly admissible provided that it 
was properly proved, and the form of the 
objection before usis that in this respect 
there was failure tocomply with the rules 
of evidence. The objection is technically 
correct. The Engineer when deposing made 
general remarks about the building and 
then said “Ex. 5is my report” and it was 
received in evidence. 
made the contents of the report a part of 
his deposition by using it to rafresh his 
. Memory, as a medical witness does with a 
post mortem report. After doing so, he 


could have said that the report was the. 


document that he prepared at the time. 
‘There were obvious reasons, however, against 
this course: the report is full of detail, 
and it covérs more than one hundred pages 
of the paper-book. The defendant did not 
object to the method adopted by the Court, 
and Ido not think that we ought at this 
stage to reject the report in consequence of 
an error, in form rather than in substance. 
If we were to hold that we were precluded 
trom looking at the report on this account, 
I think we should be compelled to remand 
the suit that it might be formally proved, 
and I imagine that neither party would be 
pleased by such a course. 

The report ends with an estimate of 
damages very similar to that set out in the 
plaint. It will be convenient to take seria- 
tim the items mentioned by the plaintiff, 

The first is “damages due to excess 
height of the superstructure inthe ground 
floor and first floor of the main building”. 
Kor this the plaintiff claimed Rs. 2,400 and 
as been allowed Rs. 1,200. Tae Engineer's 
estimate is Rs. 2,400. The learned Judge 
says that onthe one hand the rooms are 
-Stronger and more commodious, but on the 
other the plaintiff practically loses the right 
of addinga third storey. I do not think that 
the latter consideration should be given any 
_ weight, The building was designed to beone 
of two storeys,and in October, 1416, the 

Municipal authorities required the plaintiff 


He ought to have’ 


the floors. 
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to give an undertaking not to add a third 
storéy except on specified conditions. It 
is true that the plan was not strictly 
followed. The plaintiff says that this was 
the doing of the defendant, while the de- 
fendant says that he merely obeyed the 
instructions of his employer, It is pointed 
out to us that the Building Department 
served the, plaintiff with a notice on the 
subject as early as Jazuary 1916, and yet 
the defendant remained in plaintiff's service 
until the following April. The natural 
inference is that the plaintiff did not then 
regard the change as due to the defendant's 
ignorance or misconduct. I think, therefore, 
that on this head no damages should be 
awarded. 

The second item is “damages for building 
and. dismantling ‘verandah in block No, 52 
D”. Theclaim is for Rs. 200 and the sum 
allowed is Rs. 100, The learned Judge's 
reason for allowing only half the amount 
claimed, is that although plaintiff's consent 
was obtained the defendant failed in his 
duty in not representing to her all the 
facts and the risk she ran. I think he is 


' rightin the view he has formed about the 


plaintiff's knowledge, but I do not think he 
goes far enough. The plaintiff was taking 
a lively interest in the building, and, in 
my opinion, the defendant was acting under 
the plaintiff's instructions and not merely 
with her approval. In the view I take of 
the relation between them I do not think 
that the learned Judges reason for saddling 
the defendant with part of the expenditure 
thrown away is a good one. On this item 
also I think that nothing should be allowed. 

The third item is “damages for bad 
sloping of roofs and floors”. The claim 
is for Rs. 600 and the amount allowed is 
Rs. 300. The learned Judge finds that the 
roof or.most of it, was completed in the 
defendant's time, but he is doubtful about 
in this matter we are certainly 
faced by the fact that defendant’s service 
was ended before the completion of the 
building. In January 1916 the notice 
mentioned above was issued, and it requir- 
ed the plaintiff to stop work at once, and 
in the report on which it was b&sed it was 
said that beating of the roof had just been 
commenced. The undertaking was not 
given until long afterwards, and I think we 
must infer that the defeadant tannot be 
responsible for the roof work. We were 
not shown any reason. for differing from the 
learned Judge about the floors, The plaint- 
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iff, therefore, cannot recover anything on 
this head. j 
The fourth ‘item runs “Cracked walls 


partly to be dismantled and re-built and 
partly to be repaired.” The sum claimed 
is Ra. 1,800 and the whole has been allowed. 
This is the Engineer's estimate and the 
learned Judge thinks that it would be 
presumptuous to interfere with the estimate 
ofsuch an authority. A very large part 
‘of the Engineers report is devoted 
to cracks. Hé gives the length and the 
direction of many cracks, but in his report 


he says nothing about their breadth and. 


depth. When asked in cross-examination 
all that he had to say was“ Some of the 
eracks were right through. I examined 
some of them and saw ihatthey were not 
of plaster only”. It appears, therefore, that 
some of them were not “right through” and 
someof them may have beenof nothing more 
than the plaster. His examination 1t must 
ba remembered was made three years after 
' the defendant had been dismissed. On 
such evidence it is quite impossible to 


accept his estimate, and there is no other , 


evidence on which an estimate can be based, 
no account of the cost of repairs having 
been produced. So whether negligence on 
the part of defendant was the cause of 
eracks or not, no sum can be fixed as 
damages on this head, 

The fifth item is: “Value of excess 
materials not accounted for”. The sum 
claimed is Rs. 3,000. The learned Judge 
has allowed nothing, and he has given his 
reasons in dealing with the ninth issue. 
With those reasons I agree entirely, and I 
need not repeat them. The plaintiff has 
failed to establish her right to demand any- 
thing on this account. 

The sixth item is “excess payment made 
to the labour contractor etc.” The sum 
claimed is Rs. 2,000 and the learned Judge 
has allowed Rs. 671. This figure is based 
onthe Engineer's report, and, in my opinion, 
the method adopted by him 18 mest unsatis~ 
factory.. He measured the masonry, and 
then worked out the cost at so much per 
hundred eubit feet. The sum at which he 
arrived was deducted from the sum shown 
ag paid out during the defendant's term of 
service, and from the result a further sum 
of Rs 700 was deducted for unforeseen 
expenditure. This sum of Rs. 700 is purely 
arbitrary. No attempt 1s made to justify 
it, and I regard it asa confession that his 

‘method of calculating the cost of labour is 
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not reliable. The defendant made out 
bills, and it is not suggested that his 
calculations or measurements were wrong, 
or'his rates excessive. In my opinion he 
cannot be called on to refund any part of 
the money paid out on his signature, unless 
it is shown that he expressly agreed that 
the payment should be subject to revision 
at a later date on the method followed by 
the Eagineer. I have used the word refund, 
but I ought to add that the money did not 
pass through his hands; his duty wasonly 
to pass the bills. I think that nothing 
should be allowed on this head. 

T'he last item runs as follows:—‘‘Damages 
due to the loss of durability of building 
owing to bad supervision”. The claim was 
for Rs. 5,000and the sum allowedis Rs 3,000. 


The Engineer used this expression, after 


more than one attempt, “due to loss of 
income for constant repairs on account of: 
bad construction and loss of durability”, 
and his estimate was the same as the 


plaintiff's, The learned Judge deals with 
the claim as follows: “It is not so easy to 
determine. The actual loss sustained must 


depend more or less on conjecture. It is 
the result of bad foundation, bad materials 
and badconstruction. We have seen how 
it has permanently rendered it impossible 
almost to havea third storey. The Engineer 
estimates the loss at Rs. 5,000. From the 
nature of things it must be left more or 
less to Court’s discretion. Having regard 
to all the circumstances of this case, and 
the worry and trouble defendant: gave to 
plaintiff in trying to run her down by a 
series of cases as the learned Small Cause’ 
Court has observed I do not see why 
plaintiff should. not have substantial 
damages on this head”. This is not con- 
vincing, and it is clear that the reference to 
other litigation is out of place, for this 
suit is concerned only with alleged defects 
in the building. I have already dealt with 
the matter of the third storey, and here I 
need only say that loss on that accouni is 
not one of the elements named by the 
plaintiff under this head. I have also . 
referred in an earlier passage to the supply 
of materials, and held that the defendant 
was not responsible for the quality ef the 
materials: he had to ‘do his best with 
what was supplied to him. The learned 
Judge has imported matters not mentioned 
by the plaintiff, Her case is that there was 
bad supervision by the defendant, and that 
as a Gonsequence the building is not as 
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good as it should be and will not last so 
long asa good building should. I see no 
reason to doubt the Engineer's report that 
the building is inferior. The expert’s view 
is endorsed by the Police tenants. The 
question, however, is whether this general 
defectiveness is due to want of skill, 
negligence, or misconduct on the part of 
the defendant. It is here that the plaintiff 
seems to fail. Before we begin to guess at 
the sum .which will compensate her for 
“joss of durability” she must satisfy us 
that itis the defendant who is responsible 
for the condition of the building. It was 
not he who supplied the materials and it 
. would seem that the quality of the materials 
must go far to determine the quality of 
the completed building. The plaintiff 
interfered with him in the following of the 
plan. We cannot say at what precise 
point in the operations the defendant was 
dismissed. 

In my judgment, therefore, we ought to 
hold that the plaintiff has failed to prove 
that the defendant is responsible for the 
building being of inferior quality. Con- 
sequently I think that nothing should’ be 
allowed on this head. 

As I have come to the conclusion that 
the plaintiff is not entitled to recover 
damages under any one of the heads 
mentioned by her, it follows that in my, 
judgment the appeal of the defendant 
should be allowed and that of the. plaintiff 
dismissed, and the suit dismissed, with 
costs in both Courts. In this Court, the 
defendant will be entitled to costs in both 
the appeals but only one hearing-fee is 
allowed in the two appeals. 

Chakravarti, J.—I agree. 
oN, H. Appeal allowed. 
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of judgment-debtor--Purchaser in execution of mort- 
gage-decree, position of—Charge, whether extinguished 
—Res judicata—Co-defendants. l 

Per Das, J.—An execution purehaser is the repre- 
sentative of the judgment-debtor so as to bring him 
within the rule of estoppel and the principle of res 
judicata. [p. 207, col. 1.] 

Kali Dayal v. Umesh Prasad (2) followed. 

There is no difference in principle between a pur- 
chaser in execution of a money-decree and a purchaser 
in execution of a mortgage-decree. |ibid.] 

. Debendra Nath Sen v. Mirza Abdul Somed (3) fol- 
lowed. 

A mortgagee, when he purchases the mortgaged 
properties at a sale held in execution of a decree 
obtained by him, is at liberty to hold the mortgage 
asa shield against any attack that might be made 
against him by subsequent encumbrancers. [ibid. | 

Ata sale heldin execution of a mortgage-decree 
the purchaser acquires the equity of redemption of 
the mortgagor as at the time of the mortgage toge- 
ther witha lien of the mortgagee which he may use, 
if necessary, for his protection. It is for the purchaser 
to decide whether he should extinguish the security 
or keep it alive for his benefit, and it must be as- 
sumed that he made that choice which was manifestly 
for his benefit. |p. 207, col. 2.] 

Per Foster, J—Although as a general rule there 
is no estoppel by res judicata between co-defendants, 
yet there are acknowledged exceptions. Where an 
adjudication between the defendants is necessary to 
give appropriate relief to the plaintiffs, there must be 
such an adjudication, and in such a case the adjudi- 
cation will be res judicata between the defendants 
as well as between the plaintifs and defendants. [p. 
208, col. 1.] 

Ramchandra Narain v. Narain Mahadev (4) followed. 

Appeal against an order of the District 
Judge, Purnea, dated the 16th April, 1924, 

Messrs. P. K. Sen, C. C. Das, C. S. Banerji 
and G. N. Mukerji, for the Appellants. 

Sir Ali Imam and Mr. Lal Mohan Ganguli, 


for thegRespondent. 


JUDGMENT. 

Das, J.—The facts are stated with 
clearness and precision in the judgment of 
the learned District Judge and it is not 
necessary to recapitulate them. The follow- 
ing facts are, however, material to under- 
stand the position :—One Dhanpat, who is 
represented in these proceedings by the 
obtained a decree for rent 
against his putindar Chatrapat Singh so 
far back as the l0th July, 1896, for the period 
prior to the sale of the interest of Dhanpat 
to one Musammat Bhagwanbatia Chaudhu- 
rain. The proceedings which have given rise 
to this appeal were taken by the decree- 
holders, the appellants, to execute the 
decree against Mr. Forbes, the respondent. 
Mr. Forbes was the dar.putnidtir under 
Ohbatrapat Singh and it appears that 
Chatrapat Singh having again defaulted 
the new landlord, Musammat Bhagwanbatia 
Ohaudhurain, took proceedings against him 
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under the Putni Regulation and put up 
the putni talug to sale. Mr. Forbes deposit- 
ed the rentin order to protect his dar- 
putni interest and was putin possession of 
the talug on the 29th May, 1900, as a mort- 

agee under the provisions of s.13, Cl. (4) 
ofthe Putni Regulation (VIII of 18:9). Sub- 
sequently, one Surendra Narain Singh who 
had a money-decree against Chatrapat put 
up the property for sale and purchas- 
it himself on the Ist September, 1902. The 
position then was this, the appellants were 
the holders of a decree against Chatrapat 
whose interest in the talug had passed to 
Surendra Narain Singh, and Mr. Forbes 
was actually in possession ofthe taluq as 
a mortgagee under s. 13, para. 4 of the 
Regulation and entitled to claim redemp- 
tion first from Chatrapat and also Surendra 
Narain Singh. Although I am anticipat- 
ing events, I may point out here that a suit 
for account was subsequently filed by 
Surendra Narain. Singh against Forbes 
and that suit was substantially converted 
into a mortgage suit and a decree was: 
passed on the 22nd April, 1914, giving 
Surendra Narain theright to redeem the 
property and providing thaton failure to 
redeem the property should be sold in due 
course of law to answer the claim of Forbes 
against Chatrapat. This decision was up- 
held by the Calcutta High Court on the 
30th July, 1915, and a final decree was passed 
in favour of Mr. Forbes as against Surendra 
Narain on the 8th January, 1917, for Rs.61,000. 
On the 2nd July, 1917, Mr. Forbes put the 
decree in execution as against Surendra 


Narain Singh and purchased the interest: 


of Surendra Narain in the taluq for 
Rs. 2,000, Itis conceded that the balance 
is still due to him. It may be taken then 
that Mr. Forbes at present represents both 
the interests of the mortgagor and the mort- 
gagee. 

Meanwhile execution proceedings were 
taken by the appellants and the question was 
at once raised whéther the decree obtained 
by Dhanpat Singh as against Chatrapat 
‘was arent-decree or’ a money-decree. It 
is not necessary to go through all the pro- 
‘ceedings; it, is sufficient tosay that claim 
cases were filed both by Surendra Narain 
and by Mr. Forbes and that those cases 
having been decided against them; two 
suits were instituted, one by Mr. Forbes 
‘and theother by Surendra Narain, for the 
‘purpose of trying the question . whether the 
‘decree’ obtained ‘by Dhanpat-as -against 
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, Chatrapat was a rent-decree or a money- 


decree. Itis obvious thatif they could induce 
the Court to hold that the decree was a 
money-decree, their interest in the property 
could not be cold; on the other hand, if 
they failed in their contention, their interest 
was liable to be sold in execution of the 
rent-decree of the appellants. The suit of 
Mr. Forbes succeeded in the Court of first 
instance, whereas the suit of Surendra 
Narain failed. Appeals were tdken to the 
Calcutta High Court and on the 8th April, 
1908, the Calcutta High Court held that 
the decree was a rent-decree and was 
enforcible as against the talug. Both 
Surendra Narain and Forbes appealed to the 
Privy Council; Surendra Narain’s appeal 
was dismissed on the 14th May, 1912, for 
non-prosecution; Mr. Forbes’ appeal succeed- 
ed on the 9th March, 1914, the Privy. 
Council holding that the decree obtained by 
Dhanpat as against Chatrapat was a money- 
decree and not a rent-decree, That decision 
is Forbes v. Maharaj Bahadur Singh (1). 

It isconceded thatthe effect of the deci- 
sion of the Privy Council is to release Mr. 
Forbes from all" liability to the appellants. 
But the appellants now contend that Mr. 
Forbes, as the representative-in-interest of 
Surendra Narain, is bound by the decree 
which the appellants have obtained as 


e against Surendra Narain and that accord- 


ingly the appellants are entitled to enforce 
the decree as a rent-decree as against ` 
Surendra Narain as represented by Mr. 
Forbes. The questions which fall to be 
considered are, first, whether Mr. Forbes 
may be said to be the representative-in- 
interest of Surendra Narain ; secondly, whe- 
ther the appellants are entitled to rely upon 
the decree obtained by them in the Calcutta 
High Court as against Surendra ‘Narain; and 
thirdly, whether the present application is 
barred by limitation. The learned District 
Judge has held that the application is 
barred: by limitation and has alse held that 
Mr. Forbes cannot be considered to be 
the representative-in-interest of Surendra 
Narain. In this view he ‘dismissed the ap- 
plication for execution. Hence thè appeal 
to this Court. 

In my opinion there is no doubt what- 
ever that Mr. Forbes must be regarded as 
the representative-in-interest of Surendra 


(1) 23 Ind. Cas. 6825. 410. 926; 18 O W. N. 747; 
(1914) M. W. N. 397; 15M. L.-T. 380; 12 A. L. J. 
653; 27M. L. J. 41; 1 L. W. 1059; 4l I. A. 91; 250 
L. J.434 (P. O). Coo a a 
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Narain. The learned Distriet Judge has 
referred to varjous cases on the point 
which cannotnow be considered as good 
law. The position is explained with great 
clearnees in Mr. Woodroff’s well-known 
.work, the Indian Evidence Act, at pages 247 
and 248, 8th- Edition and, so far as this 
Court is concerned, the matter is concluded 
by the decision of the learned Chief Justice 
of this Court in Kali Dayal v. Umesh 
Prasad (2). The learned Chief Justice in 
that case held that an execution purchaser 
is the representative of the judgment- 
debtor so as to bring him within the rule of 
estoppel and the principle of res judicata. 
As has been pointed out there is no differ- 
ence in principle between a purchaser in 
, execution of a money-decree and a purchaser 
in execution of a mortgage-decree. It is 
not necessary forme to pursue the point, 
forit rests on principle and iscovered by 
authority. I need only refer to the decision 
. oÊ Mr, Justice Mookerjee. in Debendra Nath 
Sen v. Mirza Abdul Somed Seroji (3). 

But the decision on the point by no 
. means decided the casa; for although the 
purchaser at asale in execution of amort- 
. gage-decree must be considered to be re- 


presentative-in-interest of the mortgagor, | 


_he must also be considered to be the repre- 
sentative-in-interest of the mortgagee ; and 
. the question at once arises whether when 
. a mortgagee himself becomes the purchaser 


of the property, it can be said that the . 


_charge is extinguished by the sale. In my 


. opinion there can be no doubt whatever 


that .a mortgagee, when he purchases the 
mortgaged properties at asale held in execu- 
. tion ofa decree obtained by him, - is at 
liberty to hold the mortgage as a shield 
against any attack that might be” made 
_ against him by subsequent encumbrancers. 
It must be recognised that by virtue of 
the decision of the Judicial Committee. in 
Forbes v. Maharaj -Bahadur Singh (1) Mr. 
' Forbes’s charge under s.13, para. 4 of the 
_ Putni Regulation must take precedence 
_ over the charge which a landlord has on 
the tenure in question. I am assuming for 
the purpose of this case that the decision 
in the case between Surendra Narain and 
the present appellants to the effect that the 
decree obtained by Dhanpat on the 10th 
“July, 1896, was a rent-decree is final between 
the parties and that Mr. Forbes is the re- 

(2) 65 Ind. Cas. 266; 3 P. L. T. 506; (1929) Pat, 33; 
AT. R. 1922 Pat, 63; 1 Pat. 14. 7°. 0 T 
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(3) Lind. Cas. 264; 10 O.L. J. 150. 
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presentative-in-interest of Surendra Narain: 


-But even if that be so, the rent-decree can- 


not take precedence over such charge as 
Mr. Forbes had on the talug by virtue of bis 
position as a mortgagee under s. 13, para. 
4 of Regulation VIII of 1819. What then. 
is the position? Mr. Forbes was the holder 
of a charge under s. 13, para, 4 of the Putni 
Regulation. He had also purchased the 
interest of the mortgagorat asale held in 
execution ofa mortgage-decree. It is well 
established that the purchaser acquires the 
equity of redemption of the mortgagor 
as at the time of the mortgage together 
with a lien of the mortgagee which he 
may use, if necessary, for his protection. 
it was, therefore, for Mr. Forbes to decide 
whether he should extinguish the security 
or keep italive for his benefit. We must 
assume that he made that choice which 
was manifestly for his benefit. We must 
assume, therefore, that Mr. Farbes kept 
alive thesecurity to useit, if necessary as 
against the present appellants. In this 
view, it isnot necessary for me to enterupon 
the other questions raised in this case. 
I must dismiss the appeal with costs, 


Foster, J.—I agree that the appeal 
should be dismisged with costs; but as the 
view of this case which I take differs from 
that of my learned brother, I think it 
necessary to express it. 


The first reason thatI have for dismiss- 
ing this appeal is that the Privy Council ` 
judgment in Forbes v. Maharaj Bahadur 
Singh (1) constitutes res judicata binding 
the parties to the present litigation. We 


. have here before us an objection raised by 


Mr. Forbes against his inclusion as a judg- 


. ment-debtor in the execution proceedings 


based upon a decree of 1896, it being ex- 
pressed in the decree-holder’s application 
that the decree-holder purposes to follow 


| the putni tenure in the hands of Mr. Forbes. 
“Now Mr. Forbes has obtained in the Privy 


Council not only a declaration that the 
decree of 1896 is not a rent-decree but a 
money-decree, not only a declaration that 
the tenure is not subject to a charge 
under s. 65 of the Bengal Tenancy Act, but 
also a perpetual injunction prohibiting 
the decree-holder from putting the tenure 
to sale. But it is. urged that Mr. Forbes 
now represents in some part of his estate 


the interest of Surendra Narain Singh, 


the recent putnidar and mortgagor, and 
to that extent Mr. Forbes is bound ‘by 


* 
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such obligations as bound Surendra Narain 
Singh. 


T return to the question whether the 
whole of the dispute isnot concluded by 
the rule of res judicata. My proposition is 
that the present litigation is concluded by 
the findings of the Privy Council as to the 
yespective rights of the decree-holder, the 
putnidar and the mortgagee of the putni. 
It is urged that because Mr. Forbes is 


- now the representative of Surendra Narain 


the putnidar, therefore, the High Court 
decision, which was the last decision on 
the merits in the suit brought by Surendra 
Narain against the decree-holder, and 


‘which has not been disturbed, still avails 


to confer upon the decree-holder the right 
to enforce a charge under s. 65 of the 
Bengal Tenancy Act. The appeal in Forbes 
v. Maharaj Bahadur Singh (1) included 
two respondents; one was the decree- 
holder Maharaj Bahadur and the other 
Surendra Narain Singh, the puinidar. It 
is my opinion that there is an estoppel, 
not only between the appellant mortgagee 
as he then was (Mr, Forbes), and the res- 
pondents in that appeal, but also between 
those two respondents themselves, I re- 
cognise the truth of the general rule that 
there isno estoppel by res judicata between 
co-defendants, but there are acknowledged 
exceptions. 1 cannot express the exception 
in the present case better than it is set 
‘out in the judgment of West, J., in Ram- 
chandra Narain v. Narain Mahadev (4)— 
“Where an adjudication between the defend- 
ants is necessary .to give the appropriate 
relief to the plaintiff, there must be such 
an adjudication , and in such a case the 
adjudication will be res judicata between the 
defendants as well as between the plaintiff 
and defendants.” Reference is made to Cot- 
tingham v. Earl of Shrewsbury (5), a case in 
which a mortgagor sued a number of mort- 
gagees, some of them in possession of part 
of his estate, for redemption, and the ad- 
judication of the suit necessitated accounts 
being gone into between the defendants. 
Now, in regard tothe case before us, we 
know withe’exactitude on what lines the 
adjudication in the case of Forbes v, Ma- 
haraj Bahadar Singh (1) proceeded. Their 
Lordships of the Judicial Committee first 
found thatthere was no, rent-decree; and 
then found that, even if there were a rent- 


(4) 11 B. 216; 11 Ind, Jur. 801; 6 Ind, Deo, (N. s.) 
EO (1843) 3 Hare 627; 67 E. R 530. 
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decree, if would not avail against Mr. 
Forbes’s special rights which had accrued 
under s. 13 (4) of Regulation VIL of 1819. In 
the discussion of the former of these ques- 
tions if was necessary to establish whether 
the respondent decree-lwlder Maharaj Ba- 
hadur had a charge upon the tenure which 
was the property of the respondent Surendra 
Narain Singh. West, J., in his judg- 
ment added the proviso that to produce 
the bar of res judicata between two defend- 
ants there must be a conflict of interest 
between those defendants, and ajudgment 
defining the actual rights and obligations 
of those defendants inter se. In Forbes v. 
Maharaj Bahadur Singh (1) there was a 
conflict of interest between the respondents, 
the decree-holder and the putnidar and a 
decision thereupon. We know that there 
was litigation between those persons in 
the Privy Council in a separate appeal. 
If, when Mr. Forbes’s appeal was argued, 
the decree-holder respondent claimed, as 
he does now, that he had by virtue of the 
still subsisting High Court decision in 
Surendra’s case, an established charge upon 
the tenure owned by the respondent Su- 
rendra, I have no doubt that his learned 
Counsel put the claim before their Lord- 
ships ofthe Privy Council. The fact was 


that Mr. Forbes could not have his rights 


defined as a mortgagee unless and until 
it was Settled whether there was a charge 
upon the mortgaged property under the 
decree of 1896, I, therefore, am of opinion 
that even if Mr. Forbes now represents 
Surendra Narain, hecan still plead res jus. 
dicata as a bar against the claim of the 
decree-holder to put the tenure to sale. 

I amalso of opinion that the execution 
is barred by limitation. The painstaking 
and helpful judgment of the learned Dis- 
trict Judge is, so far as I can see, unassail- 
‘able in this part of his discussion of the 
case. I agree with him that the petitions 
of the 22nd January, 1915, 19th March, 
1917, 23rd November, 1918, and the 2nd 
December, 1922, marked substantial depar- 
tures from the original application for exe- 
cution preferred in 1908—so substantial 
as to indicate breaks in continuity. In the 
application of 1917 we find a prayer to fol- 
low the moveable properties of Chatrapat 
Singh and properties other than the putni 
tenure.: Inthe application of 1918 we find 
a proposal to follow the personal property 
of Surendra Narain Singh. These appear 
to me toshow divergences of a fundamental 


+ 
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character from the course of execution com- 


menced in 1908. -I, therefore, have no hesi- 


tation. in finding „that the present execution 
is barred by limitation. 
N. H. 


< 


zippeal dismissed. 


mata makaman Aa nenarik 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No, 2052 
oF 1923. 

December 17, 1925. 
Present:—Sir Ewart Greaves, Kt., and 

i Mr. Justice Panton. 
_ .DRUPAD CHANDRA NASKAR 
AND OTHERS—DEFENDANTS —APPELLANTS 
versus 


BINDUMOYEI DASI—anp OTHARS 


PLAINTIFFS— RESPONDENTS. 

C. P. C. (Act V of 1908), s. 11,0. XXXI, r. 83— 
Deed of dedication—Suit for possession of some pro- 
perties covered by deed—Court holding deed to be in- 
valid—Subsequent suit for declaration in respect of all 
properties—Valuation of second suit beyond jurisdic- 
tion of first Vourt—Res judicatu—Guardian ad litem 
—Minor defendant obtaining majority—Duty to dis- 
charge guardian. j 

The plaintiff brought a suit for deélaration and 
possession of some of the properties covered by a deed 
. of dedication but the Court held the deed to be in- 
valid. Subsequently the plaintiff brought a suit for 
declaration and injunction in respect of all the pro- 
perties covered by the deed of dedication. The valua- 


tion of the second suit as put by the plaintiff was 


beyond the jurisdiction of the Court which tried the 
first suit: . 

Held, (1) that the decision in the first suit as to 
the invalidity of the deed of dedication could not 
one as res judicata in the second suit. [p. 210, 
col. 1. 

(2) that, however, sofar as the actual property in- 
volved in the first suit was concerned, the decision 
operated as res judicata. [ibid,] 

A duty lies on a minor defendant represented by a 
guardian ad litem, when he attains his majority, to 
discharge the guardian and appear himself. There 
is no obligation on the plaintiff, who being a near 


relation of the minor presumably comes to know of, 


his attaining majority, to have the guardian discharg- 
ed. In such a case the defendant is bound by a 
decree passed against him. [ibid.] 


‘Appeal against a decree of the Subordi- 
nate Judge, Howrah, dated the lst May, 
1923, reversing that of the Munsif, Second 
cou Howrah, -dated the 26th March, 
1920. 

Babu Nagendra Nath Ghose, for the Ap- 
pellants. - 

Babu Ramgati Sarkar, for the Respond- 
ents. 


JUDGMENT. 


‘Greaves, J.—This is an appeal by the 
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defendants against a decision of the Sub- 
ordinate Judge of Howrah reversing a de- 
cision of the Munsif of the second Court 
of the same place, The suit was brousit 
for a declaration that certain properties 
were debutter and for an injunction to re- 
strain the defendants from interfering with 
the plaintiffs’ possession therein. ‘The first 
Court dismissed the suit but the lower 
Appellate Court has decreed it. The first 
Court held that a certain deed of dedication 
under which the plaintiffs claim was not 
intended to be acted upon. This has been 
reversed by the lower Appellate Court. It 
appears that a previous suit was instituicd 
before the Munsif for recovery of possession 
by the plaintiffs of a portion of the proper- 
ties which are covered by the deed of dedi- 
cation. It was held in that suit that the 
dedication was invalid and accordingly, it 
is urged before us that the previous suit 
with regard to the validity of the deed 
operates as res judicata in the present suit. 
Secondly, it is urged thatin any cuse the 
previous decision operates as res judicatu 
so far as the portion of the debutter pro- 
perties covered by that suit is concerned. 
Thirdly, it was contended that Jatindra and 
Brojobala the heirs of Mukunda were not 
bound by the decree passed by the lower 
Appellate Court as ‘it is stated that prior to 
the passing of that decree Jatindra attained 
his majority and Mukunda died and there 
was no substitution of his heirs. 

So far as the first point is concerned 
what is stated -is that the test as to whe- 
ther the previous decision operates as res 
judicata or not depends on whether the 
Court which tried the former suit could 
have tried the present suit. We were re- 
ferred to the provisions of the Court Fees 
Act,s.7 and sub-s. (iv) and to s 8 of the 
Suits Valuation Act and it was sought t» 
show that despite the value placed for tho 
purpose of jurisdiction on the present suit 
the Court which tried the former suit had 
jurisdiction to try the present suit and that 
accordingly, the former decision ‘o;.crated 
as res judicata. Now as we have already 
stated, the relief claimed in that suit was 
for a declaration that certain” propertics 
were debutter and for an injunction and if 
you look at the plaint in the present suit 
you will find that for the purpose of juris- 
diction, the value is fixed at Rs: 1,500 and 
Rs. 100 in respect of the injunction claim- 
ed, that is to say a total value of Rs, 1,600, 
But itis stated that by virtue of the Court, 
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Fees Act you have to look at the amount at 
which the relief sought is valued and that 
if you look at the real value in the present 
suit it will appear thatit was less than 
Rs. 1,000 and that accordingly, the suit was 
triable by the Munsif who dealt with the 
former suit. I am afraid that this argu- 
ment does not carry conviction to me. 


. The plaintiffs valued the suit at Rs. 1,500 
"plus Rs. 100 and we think that they must 


be bound by the valuation and this being 
so, clearly the Munsif had no jurisdiction 
to deal with the relief sought in the present 
suit with the result that I agree with the 
decision of the Court below that the prior 
suit did not operate as res judicata with 


regard to the matters at issue in the present 


suit. 

So far asthe second point is concerned 
I agree with the contention of the appellants 
and we think that so far asthe property 
dealt. with in that suit is concerned the 


`- decision operates as res judicata with regard 


to that portion of the property. lt is 
suggested that the second point is governed 
by the first and that if the previous de- 
cision did not operate as res judicata it is 


open to the plaintiff now, despite the de- 


cision against: her in the prior suit, to 
re-open that matter and re-agitate the 
question which was decided in the previ- 
ous litigation. We do not think that 


‘+ that contention is correct. We think that 


as to the properties which measured 


‘1% bighas of land of schedule kha the 


decision in the previous suit operates as 
res judicata and the plaintiff cannot succeed 
so far as this portion of the land is concern- 


“ed, So faras the other point is concerned 
we think that a duty lay on Jatindra when 


he attained majority to discharge his guar- 
dian ad litem and appear himself. Despite 
the fact that the plaintiff was his grand- 
mother who presumably knew when he 
attained majority, we do not think that the 
obligation was on her to discharge the 
guardian who properly represented the 
infant during his minority. We think, 


therefore, that. it is not possible to say that . 


Jatindra was not bound by the decree, 
Other considerations, however, apply so far 
as Mukunda’s heir Brajabala was concerned, 
Mukunda died prior to-the decision in the 
lower Appellate Court and no substitution 


was effected and clearly his estate is not- 


bound by the decree which was passed in 
that suit nor do I think that the mere fact 
that. Brajabala is a party to this appeal and 
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applied to the Court for permission to ap- 
peal against the previous decision prevents 
her from now asserting that Mukunda’s 
estate was nut bound by the decree of the 
lower Appellate Court. We think, there- 
fore, that so faras Mukunda’s interest is 
concerned the decree obtained by the platnt- 
iff has no binding force or effect as regards 
that estate, 

These are all the questions that were rais- 
ed inthe appeal and in the result we vary 
the decision of the lower Appellate Court 
by holding that the plaintiff is not entitled 
to succeed as regards 14 bighas which form- 
ed the subject-matter of the previous - 
suit and that Mukunda’s estate and his heirs 
are not bound by the decree of the lower 
Appellate Court. The appeal is allowed to 
this extent and as to the rest it fails and is 
dismissed. 

Under the circumstances we make no 
order as to costs. 

Panton, J.—I agree. 

N. H. < Appeal parily allowed, 


TT 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE ORDER 
No. 263 or 1929.. 
April 8, 1926. 
Present :—Mr. Justice Adami and 
Mr. Justice Kulwant Sahay. 
SARDA DEVI-—dutpamint-Desror— 
; APPELLANT 
versus 
RAM LOCHAN BHAGAT AND oTHERs— 
DECREE-ROLDERS— RESPONDENTS, 
Ghatwali tenure—brahmottar grant, whether sale- 
able—Santhal Pargannas Settlement Regulation {III of 
1872), s. 2?—Landlord’s interest in raiyati holding; 
whether saleable. l 
The interest created by a ghatwal by a brahmottar 
grant is not protected from sale or alienation‘ like a 
ghatwali estate. [p. 211, col. 2.] , 
The brahmottar interest cannot be held to be in- 
alienable because the ghatwal who created the brah- 


‘mottar right had no power to alienate his own estate. 


So long as the interest created under the brahmottar 
grant is in existence such interest is liable to be 
attached and sold in execution of a decree against the 
brahmottardar. [ibid.] l 

Section’ 27 of the Santhal Pargannas Settlement 
Regulation IIL of 1872 prohibits the transfer by a 
raiyat of his right in his holding or any portion 
thereof by sale, gift, mortgage or otherwise; it does 
not prohibit the landlord from transferring his or her 
interest in a raiyati holding if the landlord by some 
means or other comes into possession of such holding. 
No doubt the possession of the landlord is the pos- 
session of the land as raiyati land and not as zeratt 
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or proprietor's private land, but so long as the pro- 
prietor remains in possession of this raiyati land, the 
interest which he has in such raiyati land to remain 


_In_ possession is liable to transfer and sale. [p. 21], 
col, 2; p. 212, col. 1] o. 


Appeal against an order of the District 
Judge, Santhal Pargannas, dated the 7th 
September, 1925, reversing that of the Sub- 
ordinate Judge, Dumka, dated the 30th 
June, 1925, 

Messrs. N.C, Sinha and B. P. Sinha, for 
the Appellant. ; 

Messrs,.S. M. Mullick and Pashupati De, 
for the Respondents. 

JUDGMENT. 

Kulwant Sahay, J.—This is an ap- 
peal by the judgment-debtor. The re- 
spondents in execution ofa money-decree, 
obtained by them against the appellant, 
sought to attach and sell the 4-annas brah- 
mottar interest of the appellant in Mouzah 
Sadhuadih. l 

It appears that 62 bighas of land com- 
prised within the 4-annas 
interest is under the direct cultivation of 
“the brahmottardar and the decree-holder 
wanted to attach and sell her right, title and 
interest in this 62 bighas of land also. The 
judgment-debtor objected to the attach- 
ment and sale of her brahmottar interest 
and of her interest in the 62 bighas of land 
on the ground that her brahmottar interest 
wasnot saleable, nor was her interest in 
the 62 bighas which was raiyati interest. 
_ The learned Subordinate Judge allowed 

the objection and held that the interest of 
the judgment-debtor in the properties 
sought to be attached and sold was not 
saleable. On appeal the learned District 
Judge disallowed the objection and has 
held that the interest of the judgment- 
debtor is saleable. The judgment-debtor 
has come up in second appeal against the 
decision of the District Judge. 

_As regards the 4-annas brahmottar 
interest the objection of the judgment- 


debtor arises under the following circum- 


stances: — : 

The village Sadhuadih is comprised 
within the Handwe estate which isa ghat- 
wali estate and is inalienable. The brah- 
mottar interest in the l6-annas of village 
Sadhuadih was granted by the proprietors 
of the Handwe estate, and the objection of 
the judgment-debtor is that the Handwe 
estate being inalienable on account of its 
being a ghatwali estate, the brahmottar 
interest created by the ghatwal in village 
Sadhuadih was likewise inalienable, 
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brahmottar . 


` mottardar and not as a raiyat. 
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The learned District Judge has pointed 
out that the interest created by the ghat- 
wal by the brahmottar grant is a resum- 
able interest but itis an interest which is 
not protected from sale or alienation like a 
ghatwalt estate. A brahmottar interest is 
not burdened with any services as a,chatwalt 
estate is,and although the interest created 
by the brahmottar grant was liable to 
resumption under certain circumstances, 
such interest could be soldin execution of 
the decree, 

In my opinion the decision of the learned 
District Judge on this point is correct. 
The brahmottar interest cannot be held to 
be inalienable because the ghatwal who 
created the brahmottar right had no power 
to alienate his own estate. So long as the 
interest created under the brahmottar grant 
is in existence, such interest is liable to be 
attached and sold in execution of a decree 
against the brahmottardar. 

Mr. Naresh Chandra Sinha, appearing on 
behalf of the judgment-debtor-appellant, 
does not press the point as regards the 
brahmottar interest with any seriousness. 
He, however, seriously objects tothe attach- 
ment and sale of the 62 bighus of land 
included in the 4-annasbrahmottur interest 
ofthe judgment-debtor. He contends that 
this 62 bighas is a raiyati interest and 
under this Santhal Regulation III of 1872, a 
raiyati interest is not saleable, and, there- 
fore, the 62 bighus of land comprised within 
the 4-annas brahmottar under the direct cul- 
tivation of the brahmoitardur, is also not 
saleable. 

The learned District Judge has come to 
the conclusion that the interest of the 
judgment-debtor in the 62 bighas is not the 
interest of a ratyati but she is in possession 
of the 62 bighas in her capacity as brah mot- 
tardar or tenure-holder. 

In my opinion, the view taken by the 
learned District Judge appears to be sound. 
The Record of Rights' which is conclusive 
under Regulation II of 1872 shows that the 
62 bighas is in possession of the judgment- 
debtor as brahmottardar; the entry in the 
Record of Rights is “bakasht brahmottardar.” 
This evidently means that although the land 
might have been ruiyati land at ohe time, by 
some means or other it has come into the 
possession of the brahmottardar and that the 
brahmottardar is in direct cultivation of 
the 62 bighas in the capacity sf a brah- 
Section 27 of 
Regulation. III of 1872 prohibits the trans- 
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- fer by a ratyat of his right in his holding or 
-any portion thereof by sale, gift, mortgage 
or otherwise; it does not prohibit the 
landlord from transferring his or her interest 
in a raiyati holding if the landlord by 
some means or other comes into possession 
of such holding. No doubt the possession 
of the landlord is the possession-of the land 
as raiyati land and not as zeruit or pro- 
prietor’s private land, but so long asthe 
proprietor remains in possession of this 
raiyati land, the interest which -he has in 
such ratyati land to remain in possession is 
liable to transfer and sale. The learned Dis- 
trict Judge was careful to point out that what 
‘will be sold was the right, title and interest 
of the judgment-debtor’ in the 4-annas 
brahmottar interest and in the 62 bighas of 
land held by her in the capacity of a 
brahmotiardar. 

Theview taken by the learned District 
Judge appears to be correct and must be. 
affirmej. This appeal is dismissed with 
costs. 

Adami, J.—I agree. 

N. H. Appeal dismissed. 


MADRAS HIGH COURT. 
FULL BENCH. 
ORIGINAL SIDE APPEAL No. 5 oF 1924. 
March 24, 1926. 
Present:—Mr. Justice Krishnan, 
Mr. Justice Ramesam and Mr. Justice 
Beasley. 

O.S. GOVINDARAJA MUDALIAR, 
RECIVER, SRI KOMALESWARAR 
TEMPLE PROPERTIES—PLAINTIFF— 

APPELLANT ` 
versus 
ALAGAPPA THAMBIRAN AND oTHERS— 
DEFENDANTS-~ RESPONDENTS. 


C.P. C. (Act V of 1908), O. I, r. 8--Trustee of 


temple properties—Alrenations by preceding trustee 
-—One suit to avoid alienations—Multifarlousness. 

A suit brought by a receiver of temple properties 
to set aside a number of leases granted by a pre- 
vious trustee of the temple, of various portions of 
one block ofproperty, to different tenants separately 
on different dates and to recaver the portions so 
demised from them respectively, is not bad for mis- 
joinder of parties and causes of action. [p. 214, cols. 1 & 
2; p. 216, col. 2.] 

Case-law, considered. | 
er Krishnan, J—*Two: conditions are necessary to 


be fulfilled for the application of O. I, r. 3, ©. P. ©. ' 


namely, that the relief claimed should arise from ‘a 
series of acts or transactions, the word “series” im- 
plying that there should be some connection between 
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them, and tbat there must be some common question 
of law or fact arising in the suit, There is nothing 
in the rule that confines it to a single cause of action. 
ip. 213, col., 2.) : 

It is desirable where there are common questions 
of law or fact to decide, that they should be decided 
in one suit rather than in many to avoid possible con- 
flict of decisions. [ibid.] 

Appeal from the order of Mr. Davadoas, J., 
dated the 27th September, 1423, and passed ‘ 
in the exercise of the Ordinary Original 
Civil Jurisdiction of the High Court in C. 
S. No. 539 of 1921. a 

‘This Original Side Appeal coming on 
for hearing in the first instance on the 4th 
January, 1926, upon reading the grounds of - 
appeal the judgment and order of this 
Court dated the 27th September, 1923, and 
passed in the exercise of its Ordinary 
Original Civil Jurisdiction in C. S. No. 539 
of 1921, and the record in the case and upon 
hearing Mr. K. S. Krishanaswami Iyengar, 
Counsel instructed by Mr. A. Kandaswami 
Mudaliar, Attorney, for the Appellant, Mr. K. 
Krishnamachariar, for the 12th Respondent, 
Mr. V. Narasimha Iyengar, for Respond- 
ents Nos. 8, 9 and 1l and the 4th Respond- 
ent having died ‘and the Vakil for the . 
Appellant intimating that he has given up 
the case in appeal as against the legal 
representatives of the deceased 4th Re- 
spondent, and the other respondents not 
appearing in person or by Pleader, the Court 
(Coutts Trotter, C. J., and Ramesam, J.) 
referred the case to a Full Bench, stating 
the following question of law, viz.: 

“Is a suit brought by a receiver of the 
temple properties to set aside a number of 
leases granted by a previous trustee of 
the temple of various portions of one block 
of property to different tenants separately 
on different dates and torecover the por- 
tions thereof so demised from them resa 
pectively bad for misjoinder of parties and 
causes of action”. 





In pursuance of the above Order of 
Reference, this appeal coming on for hear- 
ing on the 10th March, 1926,and having 
stood over for consideration till this day, 
the Court delivered the following 


; JUDGMENT. 

Krishnan, J.—The question referred 
tothe Full Bench is whether “a anit 
brought bya receiver of temple properties 
to set aside anumber of leases granted 
by a previous trustee of the temple, of 
various portions of one block of property, 
to different tenants separately on different 
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dates and to recover the portions so de- 
mised from them respectively, is bad for 
misjoinder of parties and causes of action”. 

In a suit brought under s. 92 of the OC. 
P. C. to remove the trustee and to frame a 
scheme, ete., plaintiff was appointed Re- 
ceiver and was directed to recover the 
. temple properties. The suit properties 
are held by the various defendants under 
several leases all for 99 years granted by 
the trustee. Plaintiff claims that it was 
beyond the powers of the trusteeto grant 
leases for such a long period and seeks to 
invalidate them on that ground and to 
recover the properties ejecting the de- 
- fendants. Defendants urge, among other 
pleas, that the alienations are valid in the 
circumstances alleged by them in their 
written statements and that in any case 
plaintiff cannot recover possession but only 
get the term reduced to 21 years or such 
other period as the trustes was competent 
to grant. These are twoof the questions 
that arise in the case which are common to 
all the defendants. 

The question referred for our opinion has 
obviously to be decided on the allegations 
in the plaint and on the provisions of the 
O. P. C. as it now stands. 

The principal rule we are concerned with 
is O. I, r.3, which allows the joinder in 


one suit ofa number of defendants “against 


whom any right to relief in respect of or 
arising out of the same act or transaction 


or series of acts or transactions is alleged’ 


to exist whether jointly, severally or in the 
altsrnative, where, if separate suits were 
brought against such persons any common 
question of law or fact would arise.” There 
is a considerable difference between the 


languange of this rule and that of s. 28 of’ 


the Code of 1882 which was the previous 
law on the point. The rule is nowin ac- 
cordance with the English Rule, Rules of 
the Supreme Court, O. XVI, 1, 4. The 
older authorities are, therefore, not of 
much force now, though they are still 
useful guides as Justice Devar observes 
in Umabatv. Bhavu Balvant (1). Though 
r. 3 in terms applies only to joinder of 
defendants it impliedly refers tojoinderof 
causes of action also as held by the learned 
Judges ofthe Calcutta High Court in Ra- 
mendra Nath Roy v. Brojendra Nath Dass 
(2). They have referred to the English 


authorities on the point and as | entirely 
(1) 3 Ind. Cas, 165; 34 B. 358; 11 Bom. L. R. 499. 
(2) 41 Ind. Gas. 944; 45 O. 111; 21 O. W. N. 794; 27 
O. Li J. 158. 
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agres with them, it is unnecessary to refer 
to such authorities again, 

Two conditions are necessary to be ful- 
filled for the application of O. I, r, 3, 
namely, that the relief claimed should 
arise from a series of acts or transactions, 
the word “ssries’ implying that there 
should be some connection between them, 
and that there must be some common 
question.of law or fact arising in the suit. 
There is nothing in the rule that confines it 


fo a single cause of action. Now it seems 


to me that both the conditions above 
stated are fulfilled in the present gase. I 
have already mentioned above the two com- 
mon questions that arise for decision. 
There is unity of title in the plaintiff as 
he claimsas the proper present representa- 
tive of the temple estate to set aside the 
alleged improper alienations of the pre- 
vious trustee. The series of transactions 
impugned are the various 99 year leases 
granted by the previous trustee. They are, 
all similar and depend for their validity 
on the powers of that trustee. They form, 
in my opinion, a series of transactions 
within the meaning ofr, 3. I think the rule 
applies to this case and that the suit is 
not bad for multifariousness. While, on 
the one hand, we should not allow the Court 
to ba embarrassed by the joinder of a num- 
ber of totally uuconnected controversies in 
one suit. weshould not unduly restrict the 


` gsope of the rules regarding the joinder of 


parties and causes of action, so as to lead 
to unnecessary multiplicity ofsuits. Ifany 
inzonvenienes .is felt by the joinder ofa 


number of ca'ise3 of actionit is always open 


to the Court to take action under O, II, 
r. 6. - Ib may be that the plaintiff can bring 
a separate suit against each lessee but that 
is no reason why he should be driven to do 
go, Order I, r. 3 itself contemplates the 
possibility of separate suits. It is desirable 
where there are common questions of law 
or fact to decide, that they should be 
decided in one suit rather than in many io 
In the 
ease of several alienations by a single 
individual which are all alleged to be 
improper it is better that they should all be 
before the Court at once tosecure a proper 
decision as toall of them. These are the 
observations male by the Fall Bench in 
Vasudeva Shanbhaga v. Kuleadt Narnapii 
(3) and theyare still of value as guiding 
principles. 


(3) TM. H. O. R, 290. 
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The next Madras case referred to is the 
case of Mahomed v. Krishnan (4). In that 
case the learned Judges pointed out that in 
the suit by the junior members of a tarwad 
to recover a number of tarwad properties 
improperly alienated by the karnavan, the 
primary ground of action was the interest 
vested in the plaintiffs to the whole of 


the property in suit and that there was. 


unity of title and the claim arose from 
the same cause of action though there 


"were numerous alienees unconnected with 


one andther holding the various items in 
suit, This principle has consistently been 
followed in this Court and, in ,suits by 
reversioners, by adopted sons, and by co- 
parceners for partition, the joinder of any 
number of alienees is permitted without 
any objection on the ground of misjoinder. 

The same view is taken in Calcutta. 
In Nundo Kumar Naske’ v.BanomaliGayan 
(5) following the ruling in Ishan Chunder 
Hazra v. Rameshwar Mondal (6) it was 
held that a lessee could bring a single 
action against his lessor and anumber of 
subsequent lessees’ from him for ejectment 
and that it was not bad for misjoinder. 
The point was again elaborately considered 
in Ramendra Nath Roy v. Brojendra Nath 
Dass (2) where the corresponding rules of 
the Supreme Court and the English author- 
ities on them are referred to at length. 
I entirely agree with the. view expressed 
by the learned Judges in that case regard- 
ng eee of the applicability of 

Lay Bee 

The casein Afzal Shah v. Lachmi Narain 
(7) was cited on the other side. But it 
seems to me that the scope and effect of 
O. I, r.3 has not been properly considered 
in it. Ifthe case was one of .an owner of 
property suing to eject a number ‘of wholly 
unconnected trespassers on different por- 
tions of his property, as their Lordships 
say it is on page 11* it would be bad for mis- 
joinder, for it is difficult to bring it under 
O.I, r-3. It is in that view quite differ- 
ent from the present case as the defond- 
ants here’ are all lessees holding under 
similar leases given by the trustee and the 
plaintiff is seeking to set aside all of them 
on thesame ground. 

For the reasogs stated above, I would hold 
that the suit isnot bad for misjoinder of 

(4) 11 M. 108; 4 Ind. Dec, (N. s.) 74. 

(5) 29 O. 871. 


(6) 24 O. 831; 12 Ind. Dee. (N. s.) 1221. 
(7) 42 Ind. Oas. 856: 40 A. 7; 15 A. L. J. 809. 


Page or 40 A—{Ed] 
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parties and causes of action and answer the 
question referred to in the*’negative. As no 
other point has been decided by the trial 
Judge and as, I think, he is wrong in the 
view he has taken, and, as the parties agree 
to such a course, I would set aside his order 
and direct him to proceed with .further 
trial of the case. The costs of this appeal 

ill be disposed of by the trial Judge in’ 
his final decree. 

Ramesam, J.—This is an appeal from 
the order of our brother Devadoss, J., 
sitting on the Original Side. The appel- 
lant before us is the plaintiff. He is the 
Receiver of Sri Komaleswaram temple pro- 
perties appointed by order of Court dated 
the 27th July, 1920, passed in O. S., No. 429. 
of 1916 on the file of the High Court, In 
that capacity he sues for recovery of certain 
properties belonging to the temple on the 
ground that the various leases under which 
the respective defendants are in possession 
and which were executed by or in favour 
of the former trustees are voidable at the. 
instance of the present plaintiff. Defend- 
ants Nos. 1 and 2are interested in plot No. 18. 
Five other defendants are interested in 5 
other distinct plots. Defendants Nos. 6: 
and 7 are interested in 2 plots and defend- 
ants. Nos. 8 and 9 in another plot. A pre- 
liminary issue was framed “Is the suit bad 
for misjoinder of parties and causes of 
action’? This was first argued. The 
learned Judge held that the frame of the 
suit was bad for multifariousness and he 
passed an order giving leave to the plaint- 
iff to proceed with the suit against such one 
of the defendants as he may choose and 
withdraw it against the others, The plaint- - 
iff appeals, 


In Vasudeva Shanbhaga v. Kaleadi Narna- 
pai (3) it was held that a suit brought 
against a number of alienees ofa deceased 
member of an undivided family for the re- 
covery of family property illegally alienated 
by him is not bad for multifariousness. In 
Mahomed v. Krishnan (4) the suit was 
brought by the junior members of a tarwad 
against the karnavan and his alienees, the 
plaintif prayed for the removal of the 
karnazan, for a declaration that his aliena- 
tions are invalid against the tarwad and 
for possession of the property alienated 
among other reliefs. It was held that the 
suit was not bad for multifarlousness and 
the earlier case was followed. There were 
48 alienations. Muttuswami Iyer, J., ob- 
served: “In our judgment, it makes no 
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difference whether the right enforced is 
that of a co-parecener or a reversioner, for 
theobject in both is fo reduce to possession 2 
vested interest as well in property illegally 
alienated as in the property held ‘by the 
manfging member or by tenant for life. 
In the view that the primary’ ground 
of action is the interest vested in pos- 
wession as regards ‘the whole of the 
property in suit, there is a unity of 
title, and the claim made is one in respect 
of the same cause of action.” In Abdul v. 
Ayaga (8) the same view was again taken, 
the suit being for a declaration that aliena- 
tions by the karnavan were not binding 
on the tarwad. It was said there is no 
reason why a declaratory suit should be 
treated differently from a suit for posses- 
gion inasmuch as the title to be adjudi- 
cated upon was the same in both. In 
Byathamma v. Avulla (9) 
that the suit by a karnavan to recover pro- 
perties given away by a former karnavan 
was not bad for multifariousness. So much 
is this doctrine established inthis Court that 
in A. S. No. 182 of 1896 (unreported) it was 
held that a reversioner was bound to include 
allthé alienations made by a widow and 
questioned by him, in one suit so that a 
second suit would be barred under s. 43 
of the C. P. C.: This case was considered 
in Dampanaboyina Gangi v. Addala Rama- 
swami (10) Bhashyam Iyengar, J., observ- 
ed :—“It purports to be based upon a 
course of decisions in this Presidency in 
which it was held that a suit relating to 
‘various properties in the possession of 
different defendants who claimed under 
different alienations made by a widow or 
by akarnavan or the managing member 
of a tarwad or a joint Hindu family, is 
not open to the objection of misjoinder 
of defendants and of causes of action, when 
the plaintiff's ground of title to all the 
properties included in the suit is the same 
.....A person suing for partition: of an 
estate or for an estate which has devolved 
upon him by inheritance may so shape 
his plaint as to base it upon a single cause 
of action, the various defendants being 
joined as parties in possession of the estate. 
Further, under s. 28, C. P. O., relating to the 
joinder of different persons as defendants, 
it is open toa plaintiff to join as defend- 
ants various persons against whom the right 
8) 12 M. 234; 4 Ind Dee. (x. s.) 513. 


9) 15 M. 19; 5 Ind. Dec. (N. s.) 363. 
(10) 25 M. 736; 12 M, L. J. 103. 
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to relief is alleged to exist, whether jointly, 
severally, orin the alternative in respect 
of the same matter....It would be noted that 
the phrase ‘in respect of the same matter’ 
occuring inthis section, is wider than the 
phrase ‘inrespect ofthe same cause of action’ 
occurring in s. 26,C. P. C., relating to 
the joinder of different persons as plaint- 
iffs in the same suit,...In Jshan Chunder 
Hazra v. Rameswar Mondol (6) it was held 
following the decision of this Court in Vasu- 
deva Shanbhaga v. Kuleadi Narnapai (3) 
and Mahomed v., Krishanan (4) that ‘In a 
suit for ejectment against several defend- 
ants who set up different titles to various 
parts of the land claimed, there was only 
one cause of action’ and if was observed 
that ‘in England in an action in ejectment 
all the parties in possession are joined.’ 
Under the English Law, the persons to be 
made defendants in an action in ejectment, 
i.e, to be named inthe writ,are all the 
persons in possession of the land sought 
to be recovered; and the persons who have 
aright to defend an action of ejectment 
are not only the persons named in the 
writ, but also any person who is in pos- 
session by himself or his tenant (Rr. 112 
and 113 pages 494-98, Dicey’s ‘Parties to an 
Action’, Edition of 1870). As to cases 
in which different persons are in posses- 
sion of different portions of the property, . 
the rule laid down in Cole on ‘Ejectment’ 
(page 76) isas follows:—‘When the tene- 
ments claimed and the tenants thereof are 
numerous, it is frequently advisable to 
bring two or more distinct ejectments 
rather’ than one action against all of them 


. for the whole of the property. The exer- 


cise of a sound discretion and judgment 
on this point may sometimes save much 


: trouble aana gata Whether the action is 


based only upon onecauseof action or not. 
will depend upon the frame of the plaint in a 
suit for ejectment and not upon the answers 
tothe suit, which may be set up by the 
different defendants. Even if the plaint is 
not based upon one and the same cause of 
action, yet if the relief that is claimed 
severally against the different defendants be 
in respect of the same matter, s. 25,0. P. C., 
will save it from the objection cf multi- 
fariousness”. In my opinion, the «above 
sentences quoted from ,Dampanabcyina 
Gangi v. Addala Ramasami (10), though 
strictly obiter dicta, as the point in thatcase 
is to applicability of s. 43 (now O. II, r. (2) 
lay down the correct principle en the 
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question of multifariousness. Indar Kuar 
v. Gur Prasad (11), Mazhar Ali Khan v. 
Sajjad Husain Khan (12), Ishan Chunder 
Hazra v. Rameswar Mondol (6) and Nundo 
Kumar Nasker v. Banomali Gayan (5) are 
other decisions laying down the same 
principle. In JIshan Chunder Hazra v. 
Rameswar Mondol (6), the Court observed: 
“The cause of action, namely, what the 
plaintiffs were bound to prove in order to 
succeed, was that they were the reversioners 
of Brahmamayi in regard to this property,and 
that the claim was not barred by limitation. 
The defendants “then could raise any 
answer they thought fit to get rid of the 
` claim ; but the cause of action was one.” 
Whatever difficulty one may feel as to 
whether the cause of action in such cases 
is the same, certainly it ought to he held 
that they relate to the same matter as point- 
ed out in Dampanabeyina Gangi v. Addala 
Ramasami (10). The same remarks apply 
to Nundo Kumar Nasker v. Banomali 
Gayan (5). All these cases were. followed 
in Parbati Kunwar v. Mahmud Fatima (13). 
Now it may be said and there is some force 
in the contention that a mere unity of 
title is not enough to save a suit from the 
mischief of multifariousness. For instance, 
if several properties belonging to A tha 
owner of a land have been trespassed upon. 
by different persons at different times, 
can it be said that A may bring one suit 
in ejectment against all the trespassers. 
1 find some difficulty in saying that a single 
suit will lie. [Vide, Afzal Shah v. Lachmt 
Narain (7), cited by Devadoss, J.] But where 
the unity of the title in the plaintiff is 
coupled with the fact that his predecessor 
was a limited owner or a person under a 
disability, such as a minor or the idolof a 
temple, and the alienations were made by 
aguardian or the trustee of the temple, 
such a fact makes the plaintiff's suit one in 
respect of the same matter. It may bethat 
in the trial of such a suit the total income 
of the property vested inthe widow, the 
minor, the idol or the manager of a joint 


family or a tarwad has to be considered and . 


all the circumstances ofthe owner or the 
institution have to be taken into account in 
judging the question of the justifying 
necessity in considering the various aliena- 


gP WAL 38; A. W. N. (1888) 283; 6 Ind. Dec. (x. s.) 


(12) 24 A. 358; A. W. N. (1902) 85. 
oe 29 A. 267; A. W. N. (1907) 36; 4 A. D. J. 
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tions sought to beimpeached. The possibil- 
ity of the necessity of such an enquiry i8 ` 
probably the unifying element which makes 
the suit relate to the same matter. The 
case of the trustee ofa temple was always 
regarded in several respects similar to that 
ofa guardian of an infant, heir or manager 
of a joint family. [See, for instance, 
Kunwar Doorganath Roy v. Ram Chunder 
Sen (14) |). Mr. Krishnamachariar appear- 
ing for the respondents contended though: 
this principle is correct in a suit for pós- 
session by a reversioner, it will not apply 
in a suit for declaration. I donot seeany 
reason why there should be a distinction 
made betweena suit for declaration and a 
suit for possession. The casein Abdul v, 
Ayaga (8), already cited, is a case where 
the tlaintiff sued for declaration only. 
The present C., P. O., though it does not 
use the words “ thesame matter” as inthe 
Code of 1882, refers to a transaction or a 
series of transactions- the object being to 
widen the scope of the cases permitting 
joinder. In A. 8. No. 78 of 1911 (anreport- 
ed) asuit by the trustee of a temple ‘to 
set aside two alienations of the former 
trustee was held not to be bad for multi- 
fariousness and the decree was reversed and 
the suit remanded by Sankaran Nair and 
Spencer, JJ. 

None ofthe above authorities have been 
cited before the learned Judge. He relied 
upon a passagein Seturatnam Atyar v. 
Venkatachala Gounden (15). No question of 
multifariousness was raised in the case. 
Before the Privy Council the plaintiff him- 
self complained that evidence relating to 


-one item should not have been used against 


him for other items. The Privy Council 
observed that he himself was responsible 


for the joinder and ought not to-complain. 


I, therefore, hold that the suitis not bad 
for multifariousness. The order will, there- 
fore, be reversed and the suit sent back 
for disposal according to law, and I agree 
with my learned brother Krishnan, J.’s order 
as to costs. 

Beasley, J.—I have read the judgments 
of my learned brothers and | amin entire 
agreement with them, and have nothing 
further to add. 

V. N. V. Order set aside. 
R 2 0.341; 4 1. A. 52;1 Ind. Dec. (N. 8.) 508 


i a 56 Ind. Cas. 117; 43 M. 567: (1920) M. W N 61; 
297M. L.T. 102; 11 L. W. 399; 38 M. L. J.476; 22 
Bom. L. R. 578: 18 A. L. J. 707; 471. A, 76; 25 ©. W. 
N. 485 (P. O.) 
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` PRIVY COUNCIL. 

APPEAL FoM THE Patna Hics Court. 
May 10, 1926. 
Present:—Lord Blanesburgh, Lord Darling, 
Sir John Edge, Mr. Ameer Ali and 

Lord Salvesen. | 


‘Raja DHAKESHWAR PRASAD NARAIN 


SINGH alias Raja HARIHAR PRASAD 
NARAIN—PLalnTirr—APPELLANT 
VETSUS 
Musammat GULAB KUER AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 22 (2), 
108B—Existence of raiyati right, necessity of, for 
application of s. 22—HEntry of Survey Officer under 
3. 108B, presumption of correctness—‘Bakasht’ lands, 
meaning of-——Partition Act (V of 1897), s. 8, el. 15, 
scope of —Limitation Act (IX of 1908), Sch. I, Art. 14, 
applicability of, 

Section 22 (2) of the Bengal Tenancy Act can only 
apply on the assumption that an o¢cupancy right 
existed in the lands concerned, which right is trans- 
ferred to a person jointly interested in the land as 
proprietor or permanent tenure-holder. Where the 
existence of ravyati right is in controversy the section 
has no application until the claim is established. [p. 
220, col. 2.| 

An entry made by a Survey Officer under s. 103B, 
cl. 3, is to be assumed to be correct until the con- 
trary is proved. [zbid | 

The term ‘bakasht’ conveys to all intents and: pur- 
poses the same meaning as ‘khudkhast’, which is 
admittedly the same as siror zerart. It might, how- 


‘ever, imply raiyati lands that had temporarily come 


into the possession of the landlord and were tempo- 
rarily under his cultivation. [p. 221, col. 1.] 

Section 3. cl. 15 ofthe Partition Act V of 1897, 
which empowers a partitioning officer, for the purpose 
of equalising the allotment, to assess the'rent on 
the lands allotted has nothing to do with the fixing 
or assessment of rent when a raiyati kasht falls 
within the allotment of a proprietor. [ibid] 

A suit which is not brought for the purpose of 
setting aside an order of the Revenue Court but is 
simply an action in ejectment, the main purpose 
being to recover possession of lands allotted to the 
plaintiff is not governed by Art. 14 of Sch. I of the 
Limitation Act. |p. 221, col, 2.] 


Appeal against a decision of the Patna 
High Court (Jawala Prasad and Ross, JJ .) 
dated the 18th June, 1923, reversing that 
of the Sub-Judge, Second Court, Patna, 
dated the 26th May, 1920. 

Messrs. A. M. Dunne, K. O., E. B. Raikes, 
and K. A, Afzal, for the Appellant. 

Mr. B. Dube, for the Respondents. 


JUDGMENT. 

Mr. Ameer Ali—This is an appeal from 
a judgment and decree of the High Court 
of Patna pronounced on 18th June,. 1923, 
which reversing the decree of the Subordi- 
nate Judge made on the 26th May, 1920, 
dismissed the plaintiff's suit. 

The action is for the possession of some 
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lands lying in a village, or, rather, in a con- 
glomeration of villages and hamlets, called 
collectively Mouzah Katauna, situated in 
Parganah Bihar, District Patna. In this 
District proprietary rights are often split 
up amongst numbers of owners and fre- 
quently run into very small fractions. The 
present case furnishes not only an illustra- 
tion of the infinity of sub-division, but also 
of the inconvenience to Revenue Officers in 
dealing with the shares. Until its parti- 
tion in 1914, to which reference will he 
made particularly later on, Mouzah Katauna 
bore ons tauzi number (103905) and paid to 
the Government a consolidated jama 
(revenue) of Rs. 1,542. The mouzah was 
held by a number of proprietors.(maliks\ in 
specific but undivided shares. Apparently 
when the partition was started there were 
some fourteen sets of co-sharers. The plaint- 
iff owned a little over 4 annas or one-fourth: 
whilst one Munshi Bakhori Lal, now deceas- 
ed, the husband of the first defendant, held 
an anna anda fraction. Besides his pro- 
prietary or milkiat interest in the village, 
he owned amokurrari, or permanent tenure, 
and some lands which were in his direct 
cultivation. 

It should be observed here that besides 
Bakhori Lal, the other maliks also held pos- 
session, in proportion to their milkiat 
shares, the same class of lands which appear 
to have been called minhai khudhkasht— 
minhat because the lands by private ar- 
rangement among the co-sharer-proprietors 
had been exempted from payment of rent, 
and khudkasht because they were the 
owner's “private lands.” The definition of 
the zemindar’s “private land" in s. 120 of 
the Bengal Tenancy Act (Vlll of 1885) will 
be referred to later. 

It is to these lands held by Bakhori Lal 
that the present dispute relates. 

Long before the Government resolved to 
institute a survey and have a Record of 
Rights prepared under Ch. X of the Bengal 
Tenancy Act, preliminary to a partition 
among the several maliks, Bakhori Lal had 
parted with almost the whole of his pro- 
prietary rights and interestsin the village. 
The fractional share he retained was held 


mali with the purchasers. 


To the sale-deeds their Lordships will 
refer later, as they throw considerable 
light on the question for determination in 
this appeal. 

This joint holding appears to have been 
maintained by the Batwara Officer. 
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The Survey Settlement Officer, on the conclusion of the Record of Rights, made an 
entry under s. 103 B, as follows -(omitting the boundaries of the plots):— 


SURVEY KHATIAN OF VILLAGE KATAUNA. i 
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Village —Katauna, 
No. 307. 


Tauzi No,~-10905, 


Pattii—Katauna 


Bakasht of Malik and 3598 Paddy 31 
others. 4 Kitas. 
3625 | Do, 16 


It will be noticed that inthe above entry 
Bakhori Lal is described as tenure-holder 
and the lands are stated to bein his direct 
cultivation. There is no mention of any 
raiyati kasht. The two plots No, 3598 and 
No. 3625 appear to have been included by 
the Survey Officer in the plaintiff's property. 

Broadly speaking, the Bengal Tenancy 
Act classifies agricultural lands under two 
heads: (1) Ratyati lands, in respect of which 
a- raiyat acquires a right of occupancy which 
is explained in Ch. V; and (2) lands which 
are held by the malik or owner, in his own 
direct cultivation, and are called in the 
Act the “private lands” of the zemindar. 
In these lands the raiyat cannot acquire a 
right of occupancy. 

. The zemindar’s “private lands” are dealt 
with in Ch. XI under the heading of “non- 
accrual of occupancy rights, etc.’ Section 
116 (as amended by the Bengal Act I of 
1907) provides:— 

“Nothing in Ch. V shall confer a right of 
occupancy in, and nothing in Ch. VI shall 


apply to, 


[lands acquired under the Land Aecquisi- 
tion Act, 1894, for the Government or for 
any Local Authority or for a Railway Com- 
pany, or lands belonging to the Govern- 
ment, within a Cantonment, while such 
lands remained the property of the Govern- 
ment, or of any Local Authority or Railway 
Company, or to] 

a proprietors private lands known in 
Bengal as khamar, nij or nijjot [and in 
Bihar as ziraat, nij, sir or khamat], where 
any such land is held under a lease for a 
term of years or under a lease from year to 
pear.” 


Estate—Mohamoodpur Bhaidi, Mohanpur Name of proprietor and number ina pro- 
Bhaidi, Ugarsenpur Bhaidi, Rajpur 
Bhaidi, otherwise called Katauna. 


prietary Khewat—Babu Dhakesar 
Prasad Narain Singh alias Babu 
Harihar Prasad Narain Singh and 
others, Khewat No. 3. ’ 


Name of tenure-holder and number in 
tenure-holder’s Khewat, if any— 
Shamilat Bakhori Lal and others 
recorded in Khewat No. 14. 


30 In possession of Bakhori 
Lal with field. 


26 In possession of Bakhori 


Lal, 


Then dealing with the powers of a 
Revenue Officer appointed in any particular 
locality to make a Survey of the proprietor's 
“private lands” it is provided bys. 120:— 

“(1) The Revenue Officer shall record as 
a proprietor's private land— 

(a) land which is proved to have been 
cultivated as khamar [ziraat, sir,] nij, nijjot 
[or kamat] by the proprietor himself with his 
own stock or by his own servants or by hired 
labour for twelve continuous years immedi- 
ately before the passing of this Act, and 

(b) cultivated land which is recognised 
by village usage as proprietors khamar 
[ziraat, sir] nij, nijjot, [or kamat), 

“(2) In determining whether any other 
land ought to be recorded as a proprietor’s 
private land, the officer shall have regard 
to local custom, and to the question whether 
the land was, before the second day of 
March, 1883, specifically let as proprietor's 
private land, and to any other evidence that 
may. be produced; but shall presume that 
land is not a proprietor's private land until 
the contrary is shown.” 

It is evident from the present record that | 
besides the words sir and zerait the term 
khudkasht is in’ common use in this part 
of Bihar as a synonym ofsir. Khudkasht 
literally means “one’s own cultivation.” 


It appears that a new designation has 
sprung up in Bibar. In the course of pro- 
ceedings .under the Partition Act (V of 
1897) and in the Record of Rights Survey 
the Revenue Officers found in the landlords’ 
possession, and under their cultivation, 
lands in regard to which it was difficult to 
ascertain whether they were sir or zeratt, or 
whether they were raiyati lands temporari- 
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ly in the possession of the zemindar. These 


officers appear to have solved the difficulty . 


by inventing a new designation for this 
kind of lands, They called it bakasht. The 
word bakasht literally means “in the cultiva- 
tion of,” and when the word malik is added 
to it, the difference between khudkasht and 
ba-kasht-i-malik becomes very slight. 

The idea was apparently to leave it to 
the Civil Courts to find out on the evidence 
of the parties the origin and natureof the 
lands held by the zemindar as bakasht. 

The question now presented for the de- 
termination of the Board relates to the 
interpretation to beattached to the entry 
in the Record of Rights. 
survey the partition proceedings in the 
present case followed. They were long 
drawn and complicated, and their Lord- 
ships arenot surprised that the Batwara 
Officer was bewildered. There were fourteen 


parties represented by nine Pleaders and. 


legal practitioners. The present defendant 
(Gulab Kuer) and the vendees of her hus- 
band claimed to have the sixty-seven bighas 
of bakasht lands in a single takhta. 

On the 14th September, 1914, the Batwara 
Officer made the following order, which 
their Lordships considershould be sét out 
in full, ; 
‘14-9-14.'— 

“Read petition No. dated 
12th September, 1914, filed 
by Musammat Gulab Kuer, 
wife of Bakhori Lal. Also 
petition on behalf of parties IV. M. 5. Gupta. 
I, IH, V and XIN filed, V. M'S. Gupte. 
petitions rejected. VI. 

“I have heard the parties VII. Tika Singh. 
at great length. The VIII. 


I. Mr. S. Gupta, Vakil, 

II. Mr. Ambika Parsad, 
Bar.-at-Law. 

TII. M. S. Gupta. 


bakasht lands of about 67 IX. 

bighas which has been X. 

entered in the Record of XI. Beni Pd. ; 
Rights as being in posses- XII. . Jang Bahadur 
sion of the imal maliks ` Singh.. 

(Bakhori Lal) has been XIII Mr.S. Gupta. 
assessed to rent under s.3, Ej. Gopalji. 


XV of the Batwara Act. It is doubtful if s..77, Act 
V of 1897, will apply to the case; of the bakasit lands 
of 67 bighas of mali party as the explanation to 
s. 77 seems to exclude all khanear lands, etec., and 
to apply to raiyati lands only., These lands were 
original raiyati lands as was admitted by Bakhori 
Lal in his deposition in the Civil Court in case 
No. 54 of 1891 (Munsif of Bihar). These bakasht 
lands of 67 bighas and odd of party ijmal were 
evidently in this original raiyati land. The Roadcess 
Return of 1894 supports this view. Section 22, cl. 2 of 
the Bengal Tenancy Act will apply in this case; so 
far as I can make cut these lands will retain this 
raiyati character subject to payment of rent assessed 
thereupon by me, in case these lands fall outside the 
Takhta of ijmal. The point is not free from doubt 
and the question 


14 


Civil Court.” 
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can-only be finally decided by the - 
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Their Lordships desire to lay proper 
emphasis on this passage. l 

“ The Batwara Officer continues thus :—-I 
have followed the Record of Rights and 
applied the [Batwara Law [s. 3, XV (6)! upon 
it I will give takhta to 1jmal according to 
his share in Reg. D and ijmal has been 
recorded as bakasht malik in 67 bighas 
11 katthas 15 dhurs of khudkasht lands 
as shownin Amin’s report of khudkasht 
lands: Section 77, Act V of 1897, will not 


-apply to this 67 bighas 11 katthas 15 dhurs 


of khud (i) land of ijmal party. This is 
to be governed by s. 22 of the Bengal 
Tenancy Act. 

“I have heard all the objections urged 
before me. 

“ Plot Nos. 7362-7362 (?} to go to ijmal 
as they are in possession of Bakhori Lal.” 

Then followed a series of petitions and 
expostulations on the part of Gulab Kuer. 
She claimed that the lands of which a 
part had been allotted to the plaintiff were 
her husband’s bakasht lands of which he 
had been long in possession, and that the 
Batwara Officer had no power to assess rent 
thereon. 

Her contention went in appeal after 
successive stages to the Board of Revenue, 
and was dismissed by the Revenue Authori- 
ties in succession. Throughout the proceed- 
ings in the Revenue Courts she never 
appears to have taken her stand on the 
claim that those lands formed part of a 
raiyati kasht. In the result the takhta 
allotted to the plaintiff included some 47 
bighas of the lands which were held by 
Bakhori Lal “in his own cultivation.” 
The plaintiff thereupon attempted to take 


possession of the same; he was resisted, 


which led to criminal proceedings in the 
Magistrates Court. As the defendant was 
in possession of the lands in dispute, the 
plaintiff was referred to assert his right in 
the Civil Court. Accordingly, he brought 
this action on the 4th February, 1919, in 
the Second Court of the Subordinate Judge 
of Patna. , 

The defendants in the action are Gulab 
Kuer, the widow of Bakhori” Lal, his 
daughter, and the daughter's son, Gopalji, 
who is the reversioner to Bakhori’s estate. 

The defendant No. 1 alleged, in her 
written statement, that tle lands in suit 
had always been held by her husband for 
many years past as a ratyati holding, and 
that the Batwara Officer's award was illegal, 
With reference to the previous statements 


-+ 


t 
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regarding the khudkasht or bakasht nature 
of the lands, she made this further allega- 
tion:— 

“As during the Survey the husband of this 
defendant No. 1 being very old could not 
personally look after the Survey proceed- 
ings and, moreover, as he had also become 
the proprietor of a fractional share in 
Mouza Katauna aforesaid, the Survey 
Authorities wrongly/and in utter disregard 
of the: legal aspect recorded the disputed 
land ‘constituting his raiyati kasht as his 
bakasht. land, although the said land had 
been his raiyati kasht for a long time.” 

The question for determination thus 
narrowed itself to two issues: first, whether 
the.entry in the Record of Rights was 
correct ; and, secondly, what was meant by 
bakasht lands. 

In other words, were the bakasht lands, 
as the defendant contended, Bakhori Lal's 
raiyati kasht? 


entry in the Record of Rights, and that 
the lands were the sir lands of Bakhori 
Lal, and that.the allotment to plaintiff was 
valid. Healso held that the receipts and 
luggit statements adduced by the defendant 
to establish her allegation that the lands 
were a raiyati kasht were not genuine. He 
considered them to be unworthy of credit, 
for reasons-he stated imhis judgment. He 
accordingly made a decree in favour of 
plaintiff. The defendants appealed to the 
High Court of Patna. The learned Judges, 


differing from the first Court, reversed its. 


order and dismissed the plaintiffs suit. 
Mr. Justice Ross was of opinion that 


"8. 22, (cl. 2)-of the Bengal Tenancy Act, as. 


amended by Act Iof 1907, applied to the 
case. He also relied on the receipt and 
luggits produced by the defendant, and 
came- to the conclusion that the lands held 
by the defendants husband formed a 
raiyati kasht, Mr. Justice Jawala Prasad, 
in his judgment, dealt with the case from a 
different puint of view. He proceeded on 
different’ premises, but came to the same 
conclusion—that the expression bakasht in 
the case denoted a ratyati kasht. 
learned Judges accordingly dismissed the 
plaintiff’s.suit for the actual or khas posses- 
sion of the lands allotted to him. Hence 
this appeal to His Majesty in Council. 
Before dealings with the point at issue 
their Lordships desire to observe thats, 
22 (2) of the Bengal Tenancy Act, which 
has been held by the High Court to apply 
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The Subordinate. Judge. 
“held thatthe defendant was bound by the 
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to the subject-matter of the suit, runs as 
follows :— 

“Tf the occupancy-right in land is trans-. 
ferred to a person jointly interested in the. 
land as proprietor or permanent tenure- 
holder, he shall be entitled to hold the 
land subject to the payment to his co- 
proprietors. or joint permanent tenure- 
holders of the shares of the. rent which 
may be from time to time payable to them ; 
and if such transferee sub-lets the land toa ` 
third person, such third person shall be 


.deemed to be a tenure-holder or a raiyat, as , 


the case may be, in respect of the land.” 

It can only apply on the assumption that 
an occupancy right existed in the lands, 
which right is transferred to a person 
jointly interested—in other words, that a 
raiyatt kasht existed in fact. In the present 
case the raiyati right is in controversy, 
and consequently the section has no applica- 
tion until the claim is established. 

With regard to the view expressed by Mr, 
Justice Jwala Prasad, it is enough to 
observe that although the Batwara Officer, 
following the Survey Officer, daclared the 
lands held by Bakhori Lal to be kashtlands, 
and although the Batwara Officer stated 
dubitante that Bakhori Lal at one time had. 
stated he held a raiyati kasht, the entry, in 
fact, records the lands to be a bakasht lands 
So far as this declaration is concerned the. 
entry made.by the Survey Officer under 
s. 103 B. cl. 3, is to be assumed to be correct 
until the contrary is proved. The defend- 
ant, Gulab Kuer, has challenged its cor- 
rectness. The question is, Has she establish- 
ed herallegation?. . 

Bakhori Lal, as already stated, conveyed 
toa number of persons, by. several deeds 
of sale, shares of his mzlkiat or proprietary. . 
interest which he possessed in the village. ` 
In the kabala executed by him to one. 
Dundi Sahu, on the 13th September, 1888, 
after reciting. the share he was convey- 
ing, he states what he does not include 
under . the sale in the following terms: 
“With the exception of jagir lands, ete., 
etc, and lands excepted under the 
Muhammadan Law and by the standing 
customs, aswell asof the minhat khud- 
kasht lands which have been partitioned 
among the 16-annas co-sharers in proportion 
to their share.” l ' 

In another document executed on the 
29th March, 1890, in favour of one Chinta- 
man, Singh, he excepts from the sale the. 
khudkhasht lands, known as minhaz land, 
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to the extent of the share allotted under 
private partition among the 1l6-annas co- 
‚sharers. . 

“In another document of the same date 
executed in favour of Nilkanth Singh, the 
following passage is embodied :— 

“Be it known that the said purchaser 
has willingly agreed to exclude in pro- 
portion to the share sold the khudkast land 
called minhat land partitioned by the 16 
annas co-sharers. To this the said pur- 
chaser or hisheirs or representatives shall 
‘have no claim or contention.” 

' - The same exception is made in other con- 
veyances, 

. It is to be observed here that a large 
area of kKhudkast lands in this village have 
been partitioned among the co-sharers, 

_ which, as already stated, being exempted 

. from payment of rent, are called minhai. 
There is absolutely nothing to show on the 
evidence to what other lands these clauses 
in the deeds of sale relate. 

Their Lordships have no doubt that when 
Bakhori Lal excluded from his sale khud- 
kasht lands, he was referring to lands which 
he had under hisown cultivation, described 
in the Recordof Rights and the Batwara 
khatian as bakasht lands, 

The term bakasht, invented by the Re- 

venue Officers to meet acertain contingency, 
‘conveys to all intents and purposes the 
same meaning as khudkasht, which is ad- 
mittedly the same as sir or zeratt. It 
might, however, imply raiyati lands that 
-had temporarily come into the posses- 
sion of the landlord and were temporarily 
under his cultivation. In the present case, 
however, there is no evidence, and certainly 
nothing is brought to their Lordships’ 
notice, to show to whom the alleged raiyati 
Kasht belonged, or when it came into the 
possession of Bakhori Lal. The defend- 
ants’ allegation accordingly is not establish- 
ed. Somestress is laid in the judgment 
appealed against on the fact that the Bat- 
“wara Officer assessed rent on the lands allot- 
ted to the plaintiff as indicating that he re- 
garded it as a raiyati holding. Section 3, 
cl, 15, of Act V of 1897, to which reference is 
made, empowers the partitioning officer, for 
the purpose of equalising the allotment, 
to assess the rents on the lands allotted, 
Clause 15 defines “assets” as follows:— 
“Assets, when used with reference to land, 
means :— 

(a) Inthe case of land held by cultivating 
ravyats’, the rent payale by them. 
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(b) In the case of land which is occupied 
by a proprietor, the rent which might 
reasonably be expected to be payable by 
cultivating raiyats if the land were occupied 
by them. 

This has, in their Lordships’ epinion, 
nothing todo with the fixing or assess- 
ment of rent when a ratyati kasht falls 
within the allotment of a proprietor. That 
question appears to be dealt with by other 
sections, 

With regard to the objection put for- 
ward by Counsel for the respondents, that 
the plaintiffs suit is barred under Art. 14, 
Sch. I, of the Limitation Act, their Lord- 
ships desire to observe that this suit is not 
brought for the purpose of setting aside 
any order of the Revenue Court ; itis sim- 
ply an action in e}ectment, its main pur- 
pose being to recover possession of certain 
lands allotted to the plaintiff. 

On the whole, their Lordships are ofopin- 
ion that this appeal should be allowed, the 
decree of the High Court should be reversed, 
and that of the Subordinate Judge restored 
with costs. 

And their Lordships will humbly advise 
His Majesty accordingly. 

A. N. A. Appeal allowed, 

Solicitors for the Appellant:—Messrs. W, 
W. Box & Co. 

Solicitors for the Respondents:—Messrs, 
R. Ford and Chester. 


i 


RANGOON HIGH COURT. 
Crvib as TE APPEAL No. 32 oF 
1926. 

March 8, 1926. 
Present:—Sir Guy Rutledge, Kr., 
Chief Justice, and Mr. Justice Maung Ba, 
MA PHAW AND OTHERS-—~ALPELLANTS 
VETSUS 


MAUNG BA THAW— RESPONDENT. 

Provincial Insolvency Act (V of 1920), s. 28 (ij— 
Property acquired by insolvent, transfer of—Re- 
ceiver, position of. : 

Under s. 28 (4), Provincial Insolvency Act, all pro- 
perty which is acquired by or devolve#on the insol- 
vent after the date of the order of adjudication and 
before his discharge forthwith vests in the Receiver. 
Therefore, any transfer of such property by the in- 
solvent even to a person acting dona fide for value 
with or without knowledge of pepe Tipies is void as 
against the Receiver. [p. 222, col. 1.] 

Alimahmad Abdul Hussain v. Vadlal Devchand 
o (2) and Chhote Lal v. Kedar Nath (3) distingu- 
ished. ' 

Cohen v. Mitchell (1) not applied, : 
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Civil miscellaneous appeal against. an 
order of the District Court, Henzada, in 
Miscellaneous Case No. 17 of 1917. 

Mr. AfeDonnell, for the Appellants. 

JUDGMENT.—The fourth appellant, 
Maung Po Saung, was adjudicated an in- 
solvent on his own petition on the 80th 
March, 1917, and heis still undischarged. 
The insolvent’s father, U Byu, died in July, 
1925, leaving property which the appellants 
admit amounted roughly to Rs. 56,000. They 
also admit that the property in law was 
divisible equally amongst them, the first to 
sixth appellants being the children and the 
seventh appellant, the grandchild of the 
deceased, and stated that they entered into 
an agreement whereby Po Saung, the fourth 
appellant, got only Rs. 2,000, instead of 
Rs. 8,000, the pretext being that their father 
had to support him and his family since he 
“became insolvent. 

The respondent as Receiver of the estate 
moved the Court to. declare that the in- 
solvent’s share in the estate still remained 
unaffected and thatthe partition between 
U Pyu’s heirs wab void so far as the insol- 
vent was concerned. : 

In our opinion the Court has ample 
power to entertain such an application 
under s. 4 of the Provincial Insolvency Act, 
“1920. The words of s, 28, sub-s. (4) of that 
Act are very clear in their terms and set 
out “all property which is acquired by or 
devolves on the insolvent after the date of 
an order of adjudication and before his 
discharge shall forthwith vest in the Court 
or the Receiver,” and the learned Advocate 
for the appellant admits that, if these 
words are given their natural meaning, he 
cannot contend that the learned District 
Judge was wrong, He urges, however, that, 
though there were some similar words in 
the English Bankruptcy Acts, a long chain 
of legal decisions culminating in the case 
of Cohen v. Mitchell (1), has laid down that 
where a bankrupt, who has not obtained 
his discharge, enters into transactions in 
respect of property. acquired after the 
bankruptcy then, until the trustee in- 
tervenes, all such transactions with any 
person dealing with the bankrupt bona 
fide and for value, whether with or 
without knowledge of the bankruptcy, are 
valid against the trustee, and that this rule 
has been followed in several High Courts 


of India; and reliance in particular has | 


(1) (1890) 25 Q. B. D, 262; 59 L. J. Q. B. 409; 63 L. 
T. 206; 38 W. R. 551; 7 Morrell 207, 
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been placed on a decision of the Bombay 
High Court [Alimahmad Abdul Hussain v. 
Vadlal Devchand Parekh (2)], and of the 
Allahabad High Court [Chhote Lal v. Kedar 
Nath (3)|. We may remark that both these 
decisions were under the Insolvent Debtors’ 
Act, 1848, s. 7, and there is a material differ- 
ence between the wording of s.:7 iand s. 28 
(4) of the Provincial Insolvency Act. In © 
the two cases above mentioned the Courts, 

following:a long series of English cases, 
modified the words of the Statute on appar- 
ent grounds of convenience by postponing 
the vesting in the Receiver until he had 
intervened. {t seems to us that the inser- 
tion of the word “forthwith” by the 
Legislature in s. 28 (4) was to sweep away 
the Court’s attempt to postpone the vest- 
ing. In view of the specific and clear 
words of the sub-section we are unable to 
apply the principle of Cohen v. Mitchell (1) . 
to the present case as to do so, in our 


‘opinion, would be to nullify the expréss 


direction of the Legislature. Hard cases 
may, no doubt, arise where the Court or the 
Receiver has taken no action and property 
has exchanged hands and been acquired by 
bona fide transferees without notice of the 


-insolvency. Butthe remedy does not lie 


with the Courts but rather with the Legisla- 
ture, and if it thinks well it can imitate 
the English Statute of 1914, s. 47. In the 
present case we agree with the District 
Judge that, even if we apply the principle 
of Cohen v. Mitchell (1), it would not avail 
him as the transaction, on the face of it, 
seems to be neither bona fide nor for value. 
Po Saung admittedly gave up three-fourths 
of his share in his father’s estate for no 
legal consideration. The obviousinference 
is that he wished unduly to prefer his re- 
latives to his creditors. 

In these circumstances we think thatthe 
order appealed from was perfectly just and 
the appeal must be summarily dismissed 
under O.. XLI, r. il.. 


N. E. Appeal dismissed. 
sa 53 Ind. Cas.-197; 43 B. 890; 21 Bom. L. R. 


(3) 84 Ind. Cas. 289; 46 A. 585; 22 A, L. J. 455; A, 
I. R. 1924 All 703; L. R. 5 A. 329 Civ. 
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LAHORE HIGH COURT. 
SECOND Cryin APPEAL No, 2720 or 1925. 
July 2, 1926. 
Present :-—Mr. Justice Jai Lal. 
CHIRAG DIN AND oTHERS—PLaINTIFFS 
—APPELLAN'S 
6 VeTSUS 
SAMANDA AND oTHERS-—~DEFENDANTS 
— RESPONDENTS. ; 
C. P. C. (Act V of 1908), O. XLI, r. 20, application 


of. 

ER XLI, r. 20, O. P. O., is not confined to cases 
where there is any doubt as to a party being a 
necessary party but is also applicable to persons 
who are admittedly necessary parties. Nor is the 
said rule limited in its application to cases where 
the Court itself discovers the defect as to non-joinder 
of fhe parties, but the rule also covers cases where 
the appellant applies for the addition of a party. 


Second appeal from a decree of the 
Additional District Judge, Lahore, dated 
the 19th May, 1925, affirming that of the 
Subordinate Judge, Third Class, Lahore, 
dated the 25th March, 1924. 

Mr. Hukam Chand, for the Appellants. 

Mr. Daulat Ram, for the Respondents. 


JUDGMENT.—A preliminary objec- 
tion is taken on behalf of the respondents 
that the appeal is barred by time as the 
full Court-fee stamp was paid after the 
period of limitation. It appears that after 
the institution of the suit, but before the 
presentation of an appeal to the District 
Judge, the amount of Court-fee to be paid 
on the memorandum of appeal was raised 
by the Punjab Legislative Council. The 
appellants, however, paid the same, Court- 
fee as was paid by the plaintiffs when in- 
stituting the suit. No objection was taken 
to this on behalf of the defendants-respond- 
ents. The appeal was dismissed by the 
District Judge and an appeal was preferred 
. to this Court, but the Defendants stamp paid 
was the same as in the Court of the Dis- 
trict Judge, and on its being pointed out 
to the appellants it was made good by 
them in respectof the Court-fee paid here 
and in the District Judge's Court within the 
time fixed by the office; but then the 
ordinary period of limitation had expired. 
‘As no objection was taken by the respond- 
ents in the Court of the District Judge 
and asthe mistake was an accidental one 
I extend the time for filing the appeal in 
this Court tothe date when the deficiency 
in the Court-fee stamp was made good by 
the appellants and proceed to hear the ap- 
peal on the merits, 
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The suit was for possession of land. Dur- 
ing the pendency of the suit Shahab-ud 
Din; one of the defendants, died and his son 
Hira, was duly brought on the record as his 
legal representative. The necessary cor- 
rection was madein the plaint. The suit 
was finally dismissed but in the decree- 
sheet which was prepared in the trial Court 
the name of Shahab-ud-Din was still shown 
as a defendant and not that of Hira. The 
plaintifis preferred an appeal against the 
decree of the trial Court and named Shahab- 
ud-Din as one of the respondents, This ap- 
peal was filed in April, 1924. Nearly a year 
later the appellants discovered their mis- 
take and applied that Hira, son of Shahab- 
ud-Din, be made a respondent. The learned 
District Judge refused this prayer on the 
ground that O. XLI, r.20, did not apply 
to the case. In his opinion that rule only 
applies ‘where there is any doubt as to a 
party being a necessary party. This view 
of the learned District Judge is manifestly 
wrong. Order XLI, r. 20, provides that 
where any person who was a party to the 
suit in the Court from ‘whose decree the 
appeal is preferred has not been made a 
party to the appeal, and it appears to the 
Court that such person is interestedin the 


result of the appeal, the Court may ad- 


journ the hearing toa future date to be 
fixed by the Court and direct that such 
person may be made a respondent. This 
rule does not exclude its applicability to 
persons who were necessary parties to the 
appeal: Thecase was not one for action 
under O. XXII, because Hira had already 
been brought on the record. Ile had not 
been a party to the appeal though admit- 
tedly he was a necessary party. Counsel 
for the respondents urges that O. XLI, r. 
20 applies to cases where the Court itself 
discovers the defect as to the non-joinder 
of the parties and not to cases where, as in 
this case, the appellant applies for the 
addition of a party. There is no force in 
this contention. The case cited by the 
learned Counsel, Raushan Ram ve. Sheran 
Khan (1), is a clear authority against hit. 
Inthe present case I tind that the omis- 
sion to implead Hira was due t6 a mistake 
in the decree-sheet prepared by the trial 
Court. It has not beenshown that there 
was anything in the judgment of the trial 
Court to give the Counsel whe filed the 
appeal notice of the death of Shahab-ud- 


(1) 57 Ind. Cas. 259, 


924 
Din. I hold, therefore, that this wasa fit 
case inwhich the District Judge should 


have exercised his discretion under O. XLI, 
r. 20, O. P. ©. 


I accept this appeal and remand the case | 


to the learned District Judge with direc- 
tion to add Hira son of Shahab-ud-Din 


as respondent in theappéal and to pro-. 


ae with the same in accordance with the 
aw, 
No question of the appeal being barred 
by time owing to the omission of Hira arises 
in this case, 

The Court-fee on the memorandum of 
appeal will be refunded to the appellants, 
and the other. costs will abide the result of 
the appeal. i 

R. L. Appeal accepted. 


RANGOON HIGH COURT. 
FULL BENCH. 
CIVIL MISCELLANEOUS APrreaL NO, 160 
oF 1925. 
May 7, 1926. 

Present:—Sir Guy Rutledge, Kr., 

Chief Justice, Justice Sir Benjamin 
Herbert Heald, Kr., a Mr Justice Maung 


a. 
D. J. KOLAPORE— APPELLANT 


VETSUS 
Tug PORT COMMISSIONERS, RANGOON 


— RESPONDENTS, 
Presidency Towns Insolvency Act (III of 1909), 8. ? 
. —“Any case of insolvency”, meaning of—Administra-~ 
tion in insolvency, whether included. 

Per Curiam (Heald, J., dissenting)—Section 7 of 
the Presidency Towns Insolvency Act does not apply 
to cases of estates of deceased persons administered 
under the Act. Tp. 230, col. 1; p. 231, col. 2.} 

[Case-law reviewed. ] 

Per Rutledge, C. J—Cases of administration of the 
estates of persons dying insolvent are not cases of 
insolvency within the meaning of s.7 of the Pre- 
sidency Towns Insolvency Act. Further, s. 7 is not 
a provision of the Act which either expressly or by 
necessary implication has been applied to such cases 
of administration. [p. 231, col. 1.) 

Per Maung .Ba,J.—The words, “in any case of 
insolvency” used in s. 7 of the Presidency Towns 
Insolvency Act are not wide enough to cover cases 
of insolvent estates which are only to be administered 
under the limited jurisdiction of the Court. [p. 232, 

ol. 1. 

ba Heald, J.—The words “case of insolvency” in 
s. 7, Presidency Towns Insolvenzy Act, are sufficient- 
ly wide to cover acase of administration in insolv- 
ency and there is nothing in the wording of s.7 
which precludes the exercise of the powers specified 
therein in the administration of an estate in Insolvency. 
'. [p. 229, col. 2.) ; 
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Miscellaneous appeal from an order of 
this Court on the Original Side, in Insolv- 
ency Case No. 12U of 1924. 

Mr. F. S. Doctor, for the Appellant. 

Mr. Ormiston, for the Respondents. 

JUDGMENT OF THE FULL, 
BENCH. 

Heald, J.—-The estate of the late Lim 
Chin Tsong is being administered in in- 
solvency in pursuance of an order made by 
this Court on the Original Side on the 10th 
of June, 1924, on the petitien of a creditor 
under s. 108 of the Presidency Towns In- 
solvency Act. 

Lim Chin Tsong held a five years’ lease 
of certain land from the present respondent, 
who after his death obtained a decree against 
his estate for arrears of rent in respect of 
the land. 

He had erected certain buildings on the 
land and had mortgaged the buildings 
and his interest in the land to appellant. 

The property which vested in the Official 
Assignee with effect from the 10th of June, 
eH was sold by him on the 13th of August, 

On thé 29th of September, 1924, appellant 
made a claim in respect of her mortgage. 

The Official Assignee then asked the 
Court whether it would determine the res- 
pective claims of the parties and pass orders - 
as to the disbursement of the proceeds of 
the sale of the property. 
= On the 27th of March, 1925, the Official 
Assignee reported to the Court that appel- 
lants mortgage was proved. 

On the 10th of July, 1925, the Court pass- 


. ed the order which is now under appeal 


and in which thelearned Judge, following 
a previous decision of the present learned 
Ohiéf Justice on a similar question which 
arose at an earlier stage of the same case, 
found thatthe Court had no jurisdiction 
to decide the rival claims of the parties in 
respect of the proceeds of the sale of the 
property, and in view of the fact that the 
Official Assignee had already paid to re- 
spondents the proceeds of the sale to the 
extent of the amount oftheir decree, direct- 
ed the Official Assignee to pay the rest of 
the proceeds to appellant towards the 
amount due on her mortgage. 

Appellant now appeals against that find- 
ing and in view of the fact that the judg- 
ment under appeal is based on a judgment 
delivered by the learned Chief Justice 
himself and that the appeal would in the 
ordinary course have been heard by the 
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First Appellate Bench, over which the Chief 
Justice presides, the Chief Justice has di- 
rected that the appeal be heard before a 
Full Bench of three Judges, | 

Sections 108 to 111 of the Presidency 
Towns Insolvency Act deal with the ad- 
ministration of estates in insolvency. Bec- 
tion 108 provides for the making of an order 
for such administration and sub-s. (2) of 
s. 109 provides that witha certain modifi- 
cation mentioned in .the section “all the 
provisions of Part IU, relating tothe ad- 
ministration of the property of an insolvent, 
shall, sofar as the same are applicable, 
apply to the case of such administration 
order in like manner as to an order of ad- 
judication under this Act.” 

Section 109 (2) of the Indian Act corres- 
ponds to s. 125 (6) of the English Bankruptcy 
Act, 1883, and contains the same reference 
to Part III of the Act. 

In In re Hewitt (|) a question arose as to 
whether or not the Court in the adminis- 
tration of an estate in bankruptcy had the 
powers of discovery given by s. 27 of the 
Haglish Act. It was contended that because 
s. 125 incorporated only Part III of the Act 
and s, 27 was not included in Part III and 
also because s. 27 referred to the making 
of “receiving order,” while no receiving 
, order is made under s. 125, the powers 
given bys. 27 could not be exercised in 
the administration of an estate in bank- 
ruptey under s,.125. Mr. Justice Cave said: 
“This question depends primarily on the 
language ofs. 125. The sixth sub-section 
of that section applies, with the modifica- 
tions after mentioned, all the provisions of 
“~Part III of .the Act. relating 
ministration of the property of a bankrupt 
so faras the same are applicable. There 
is, therefore, an express enuctment that the 
provisions of Part ILII with certain modi- 
fications shall apply to the administration 
in bankruptey of the estate of a person 
dying insolvent. The terms of sub-s. (5) 
[which corresponds to sub-s. (i) of s. 109 of 
the Indian Act] cannot, as it seems to ime, 
berelied upon as extending the provisions of 
sub-s, (6). That sub-section provides that 
upon an order being made for the ad- 
ministration of a deceased debtor's estate, the 
- property of the debtor shall vest in the 
Official Receiver of the Court as trustee 
thereof, and he shall.forthwith proceed to 
realize and distribute the same in accord- 


(1) (1885) 15.Q. B.D, 159; 54. L.-J. .Q..B. 402; 53 L. 
T. 156; 2 Morrell 184.. - i > 
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ance with the provisions of the Act. Tke 
provisions of the Act asto the realization 
and distribution of estates form portions of 
Part II of the: AC. asarana Now s. 125 
certainly does not expressly apply s. 27 to 
cases of administration under its provisicne; 
nor can I see that it does so by impli- 
cation. Applying the same principle as 
was applied in Hx parte Willey (2) to a 
similar provision, and having regard to the 
words actually used in the section, I cannot 
come to the conclusion that the provisions 
of section 27 are rendered applicable to 
eases within s. 125. It might, no doubt, 
be very convenient that there should be 
this power, in the sense of that it might 
be very advantageous to the creditors of 
the deceased debtor, but we have to see 
not merely whether it would be convenient, 
but whether the Legislgture have said, 
either expressly or by necessary implice- 
tion, that there shall be this power, It 
seems to me clear that they have not said 
so, They might in framing s. 125 have 
provided interms that s. 27 should apply. 
‘They have not so provided; nor have they 
‘said that for the purposes of the section an 
administration order shall be considered as 
equivalent to.a receiving order....1t seems 
to me that under these circumstances, if 
we held the power given by s. 27 to be 
applicable, we should be legislating rather 
than interpreting the Act.” ` 

In the same case, Mr. Justice Wills said: 
“By sub-s. (6) of s. 125 the Legislature has 
specifically pointed out certain sections of 
the Bankruptcy Act which are to be applied 
to the administration of the estates of per- 
sons dying insolvent. According to the 
‘ordinary -rule cf interpretation, unless 
there are strong reasons to the contrary, 
when they provide that the provisions of 
Part III shall be applicable, they must he 
considered to mean that other parts of the 
Act shall not be applicable. It is contend. 
ed that there are strong reasons why this 
almost universal canon of construction is 
not applicable, It is said that the fifth sub- 
section provides that the Official Receiver 
shall realize and distribute the e:tute in 
accordance with the provisions of tue Act, 
and it is suggested that the effect of this 
language is to render applicable provisions 
ofthe Act, other than those contained in 
Part II. But when we come to lidok at the 
Act, we find that there are two groups of 


(2) (1883) 23 Oh, D. 118; 52 L. J, Ch, 546; 48 L. T, 


- 380; 31 W, R. 553, 
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sections headed ‘ Realization of Property’ 
‘and ‘Distribution of Property’ which are 
both included in Part III, and it seems clear 
ihat the fifth sub-section only meant to 
speak of realizing and distributing the 
estate in such a sense as would be consist- 
ent with the next sub-section, which incor- 
porates the provisions so headed. If so, 
‘there is no reason afforded by the use of 
the language referred to why any other 
provisions than those of Part LT should be 
applicable to the administration of estate 
under s. 125. ‘When we look ats. 27 itis 
obvious that it could only be applied by 
the rejection of some of the material words 
of the section. The power given by that 
Section. is only to arise ‘after a receiving 
order has been made against the debtor.’ 


It is impossible in applying the provision to- 


cases within s. 125 to satisfy those words.” 
It is clear from both judgments that two 
reasons are given for holding that the 
power given bys. 27 could not be exercised 
in cases under s. 125 (1) that s. 27 is not in 
Part III and was, therefore, not made appli- 
cable ; and (2) that in view ofits wording 
B. 27 could not be applied to such cases. 
The second of these reasons would not 
apply in the present case unless it is held’ 
that cases of administration in insolvency 
are not “cases of insolvency,” since s, 7 
of the Indian Act refers to “any case of 
insolvency” and s. 108 refers to the adminis- 
tration of the estate of the deceased debt- 
or by the Insolvency Court under the In- 
solvency Act and to the administration of 
such estates as “administration in insolven- 
cy.” Hewitt's case (1) can, therefore, be dis- 
tinguished from the present case because in 
‘Hewitt's case (1) it is clear from the wording 
ofthe section under consideration that it 
‘could not be applied, whereas in the 
present case, if a case of administration in 
insolvency under the Insolvency Act isa 
‘ease of insolvency, there is nothing in the 
“wording of s. 7 to prevent its being applied 
‘to a case under s, 109. ; 

` The question nevertheless remains whe- 
ther the fact that s. 7 is not included in 
Part III prevents its being applied to cases 
‘ander g. 109. 

In the case cited by Mr. Justice Cave, 
namely, Ex parte Willey (2), the question 
was whether in the case of a composition 
with creditors uhder s. 126 of the English 
Bankruptcy Act, 1869, the power to sum- 
mon the bankrupt given by s. 96 of that 
_Act could be exercised, and it was held on 


. becoming bankrupt.” 
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a comparison of s. 123, which applied all 


‘the provisions of the Act, so far as they 


were applicable, to eases of liquidation by 
arrangement, with-s. 126 which dealt with 
compositions and contained no similar 
provision for the application of the other 
provisions of the Act, that the powers 
given by s. 96 could not be exercised in a 
case under s. 126. That case is of little 
assistance in the present case, since the 
juxtaposition of the two ‘sections in the 
Act of 1869 and the omission from one ofa 
provision which was inserted in the other, 
strengthened the presumption that the 
mission was intended to have the effect 
which the Court gave toit. In the present 
case, there is no such juxtaposition of 
sections with contrasting provisions and 
all that we have to decide is whether or not 
the reference to Part III in s. 109 (2) by 
itself excludes the application of other 
parts of the Act to cases under that sec- 
tion. 

In the next case cited, namely, In re 
Gould (3) the question was not whether a 
section which was outside Part III could 
be applied but whether s. 47, which was in 
Part III and which gave the Court power 
to avoid certain voluntary settlements, was 


English Act of 1883.. The case was decided’ 


by Mr. Justice Cave, who was one of the‘ 


two Judges who decided Hewitt's case (1) 
and ke decided it mainly on a consideration 
of the words “if the settlor becomes bank- 
rupt” which occur in s. 47. He said “I 
confess 1 fail to see how a settlor. can be 
said to have become bankrupt because he 


“has died insolvent............ In this case how 


can it be said that Gould has become bank- 


. 


rupt within the meaning of s. 472.,......:... 


Section 125 furnishes no answer to this . 
- question. 


The deceased has committed no 
act of bankruptcy, and has not been adjudg- 
eda bankrupt. He was insolvent at the 
time of his death; but s.125 nowhere says 
that dying insolvent is to be equivalent to 
The learned Judge 
accordingly held that s.47 did not apply 
to the case of an administration under 
s. 125 of the Act. Buthis decision proceed- 
edon the particular words used in 8. 47, 
and it does not help towards a decision of 
the question in issue in this appeal. It 
was upheld on appeal on the ground that 


-the words used in s. 125 of the Act were 
a (1887) 19 Q. B. D. 92; 56 L. J. Q. B. 333; 56 L. T. 


; 35 W. R. 5869; 4 Morrell 202. . 


~ 


‘applicable to cases under. s. 125 of the — 
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“the estate of the deceased debtor” and 
that those words could not include pro- 
perty to which other persons have title, as 
they have under the settlements mentioned 
io s. 47, The judgments in appeal are, 
therefore, of no help towards the decision of 
the question now before us. 

~ . The Calcutta case of In re Prem Lal Dhar 
(4) merely decided that the provisions of 
s. 53 (1) of the Indian Act, which are in 
Part IIL of the Act, are not applicable to 
the administration of an estate in insolv- 
ency under ss. 108 and 109 of the Act, and 
it can hardly be regarded as an authority 
for the proposition that none of the pro- 
visions of the Act which are outside Part 
111 are applicable. 

__ The only other case which has been cited 
in this connection is Sornammall v. Official 
Assignee of Madras (5) which does not seem 
to have been officially reported. In that case 
the question was whether in the administra- 
tion of an estate in insolvency under s. 108 
of the Act where the question arose as to whe- 
ther certain property belonged to the estate 
orto a third party the Court had power to 


decide that question on a motion made by. 


the Official Assignee for an order under 
s. 36 of the Act against the third party. 
The learned Chief- Justice said “As regards 
8. SG our view............ is that it is a dis- 
covery section............ In my view the sec- 
tion does not authorize the Court to make 
__ an order determining any question of title 
as between the insolvent and a third party 
where a third party sets up a title which 
the Official Assignee desires to call in ques- 
tion. Other sections of the Act provide for 
the procedure whereby these questions of 
title are to be determined. We have 
specific sections, such as the voluntary 
settlement section and the fraudulent pre- 
ference section, and in addition there is 
the general power of the Court to set aside 
a transaction, if a proper application is 
made in that behalf, on the ground that 
it is fraudulent, or against the policy of 
the Insolvency Act............ The learned 
Judge, in my opinion, had no power to make 
the order under s. 36. Then Mr. Shenai 
has contended that the learned Judge 
had jurisdiction to make the order under 
Bi Tai kanan As regards s. Tib seems to me 
that three questions arise. First, does s. 
7 apply to administration proceedings at 
Uae eer cere Now as regards the first ques- 


(4) 43 Ind. Gas. 348; 44 C. 1016. 
(5) 24 Ind. Cas. 239; 27 M. L, J. 66. 
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tion...the provisions of s. 125 of the English 
Act are reproduced in ss. 108 and 109 of 
the Indian Act. Sub-sections (1) and (2) of 
s. 109 of the Indian Act correspond to sub- 
ss. (5) and (6) of 8.125 ofthe English Act. 
In the case of In re Hewitt (1) the question 
arose as to whether the provisions of s. 27 
of the English Act of 1883, which cor- 
responds to s. 36 of our Act, applied to the 
administration of the estate of a person 
dying insolvent and it was held that they 
did not. The ratio decidendt of that case 
was thatass. 27 does not apply to one 
of the provisions of Part III of the Eng- 
lish Act that particular section was not 
applicable in the administration of the 
estate of a deceased insolvent....If we apply 
the ratio decidendi of that decision to the 
question before us, there can only be one 
answer to the question. There is another 


=- authority which throws light on the ques- 


tion and that is In re Gould (3). There 
it was held thats. 47 of the Bankruptcy 
Act of 1883, which avoids certain volun- 
tary settlements executed by a bankrupt, 
does not apply-to the...estate of a deceased 
insolvent by the Court of Bankruptcy, Ac- 
cording to the English decisions, the fact 
that the provision which is sought to be 
applied to administration proceedings does 
not form part of Part III is conclusive on 
the question as to whether that provision 
is applicable.” With all due respect to the 
learned Chief Justice I feel bound to say 
that his premises and his conclusion are 
mistaken. The ground of the decision in 
Hewitt's ease (1) was not only that s 27 did 
not fall within Part III of the Act but also 
that the section could not be applied to 
administration cases because in such cages 
no receiving order is made and s. 27 applies 
only “after a receiving order has been 
made.” The decision in Gould's case (3) 
did not proceed on the ground that s. 47 


-was not included in Part III, since it was 


so included, but proceeded so far as the 
trial Judge was concerned on the use of 
the words “if the settlor becomes bankrupt” 
in that section,and on an argument that a 
settlor who died insolvent could not be 
said to have become bankrupt, and so 
far as the Court of Appeal was concerned 
on the fact that the operation of s. 125 was 
confined to “the estate of the deceased 
debtor,” It can thus hardly be said that 
“according to the English decisions the 
fact that the provision which is sought to 
be applied to administration proceedings 
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does not form part of Part III is conclusive 
on the question as to whether that provision 
is applicable.” That statement is justifi- 
able only in the case of the single decision 
in Hewitts case (1) and in respect of that 
decision only to the extent that it is war- 
ranted by one of the two reasons given for 
the decision, the other reason by itself 
being sufficient for the decision of the case. 

The position is, therefore, that there is 
on3 English ruling, namely, Hewitt's case 
(1) which suggests that the fact that a 
section whieh is sought to be applied to 
cases of administration in bankruptcy or 
insolvency falls ‘outside Part III of the Act, 
precludes its application tosuch cases, and 
that the. Madras High Court, apparently 
under a misapprehension as to the effect of 


the English decisions, has applied.that sug- - 


gestion in dealing withs. 7 of the Indian 
Act. 
With the greatest respect I find myself 
unable to apply that suggestion to the 
Indian Act. It was contended at the Bar 
in Hewitt's case (1), that s. 125 of the Eng- 
lish Act was intended to be a complete and 
separate Code for the administration of 
estates in bankruptcy, and that contention 
may be regarded as receiving some support 
-from .the fact that the section itself gave a 
special power to maka general rules for 
carrying into effect the provisions of that 
section "in the same manner and tothe like 
effect and extent as in bankruptcy,” apart 
from the general power to make rules which 
was contained ins. 127 of the Act. It may 
also be regarded as receiving some support 
from the fact that in the new English Bank- 
ruptey Act of 1914, sub-s. (5) of s. 130, which 
corresponds to s. 125 ofthe Act of 1883, has 
been amended so as to incorporate not only 
the provisions of Part lI of the Act, which 
corresponds to Part IIl of the English Act 
of 1883 and ofthe Indian Act but also the 
provisions of a number of other sections of 
the Act. But this contention that the pro- 
visiongof the Act relating to the administra- 
tion of estates in bankruptcy must be regard- 
ed as a complete and separate Code has not, 
so iar asel am aware, been judicially ac- 
cepted in England, and neither of the con- 
siderations by which it might be regarded 
as being supported exists in the Indian 
Act, There is no provision in s. 109 of the 
Indian Act for the making of special rules 
for the administration of estates in insolv- 
ency, that provision being contained in a, 
_ 112 (r) which isin Part XI ofthe Act, and 
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there has besn no amendment of s. 109 of 
the Indian Act similar to that made ‘in gs. . 
125 of the English Act byas. 1300f the Act 
of 1914.. 

Against the contention thatthe provisions 
for the administration of estates in bank- 
ruptey or insolvency are to be regarded as 


„a complete and separate Code, there is the 


consideration that there are‘in them no 
general rules of procedure, and no provi- 
sions for appeal such as were-embodied in 
Part VI ofthe English Act of 1883 or Part 
V of the Act of 1914, and in Parts I and VI 
of the Indian Act. It may be said that ‘so 
far as this Court is concerned provisions for 
appeal are to be found in cl. 13 ofthe Letters 
Patent, but cl. 16 of the Letters Patent -says 
that so far as jurisdiction in insolvency is 
concerned, the powers to be exercised are 
to be such powers as are constituted by the 
laws relating to insolvent debtors, and if 
those laws do not provide for a right of. 
appeal in cases of administration in insolv- 
ency, it seems’ doubtful -whether recourse 
ought to be had to cl. 13 for that right. 
However that may be, the fact remains 
the inclusion of the provi- 
sions of Part III in -s. 109 involves the 
exclusion of ths provisions of all the other 
sections of the Act ‘in. respect of the 
administration ‘of estates in insolvency, then 
the provisions of the Actas regards appeal 
and review (s. 8, the provisions of Part IV 
as to the appointment, control, powers and 
liabilities of Official Assignees, the provi- 
sionsof Part Vlas to the general powers 
and procedure of the Court, the provisions 
of Part VII as tothe period of limitation 
for appeals, the provisions of Part XI, except 
s. 112 (r), forthe making of general: rules 
as to fees and percentages to be charged 
under the Act, the remuneration of the 
Official Assignee, the audit of his accounts, 
the service. of notices, the use of forms, 
etc., and the supplemental provisions of 
Part XII will all be inapplicable in cases 
of administration in insolvency whether or 
not there is anything in their termsto pre- 
vent their application, Iam entirely unable 
to attribute any such intention to the 
Legislature, and I am of opinion that the 
intention of the reference to Part IIl ing. 109 
(2) of the Act was merely to avoid‘any doubt 
or difficulty which might arise as to the 
application of the provisions of that Part 
which referred to orders of adjudication, to 
cases of administration in insolvency: to 
say in fact that for the purposes of adminiga 


—-ties unders. 7. 
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tration in insolvency references to orders 
of adjudication in Part III of the Act 
should, where the’ provisions of that Part 
were otherwise applicable to administration 
in insolvency, beread asif they were re- 
feretices to administration orders. I would 
hold, therefore, that the reference to Part 
IH ins. 109 (2) of the Act does not involve 
the exclusion of the operation of s. 7 and 
that the powers given by s. 7 can be exercis- 
ed by the Court if the terms of that section 
do not preclude its application to cases of 
administration in insolvency. 

Section 7 says that the Court shall have 
power to decide all. questions whatsoever 
which may arise “in any case of insolv- 
ency. The learned Chief Justice in the 
judgment which was followed in the judg- 
ment now under appeal held that those 
words were not wide enough to cover a 
case of administration in insolvency, He 
said “The powers given in s. 7 are very 
wide powers indeed, but they are limited 
to questions which arise in any case of 
insolvency, It-is perfectly true that this 
estate has been administeredin insolvency, 
but, as I construe these words, thatis not 
sufficient to make it a case of insolvency. 
As ITconstrues. 7 thera must be an adjudica- 
tion before the provisions of that section 
can apply,and, as there has been no adjudica- 
tion in this case, I hold that the Court has 
no jurisdiction to decide questions of priori- 
Thereis,so far as I know, 
n> authority upon this poiat in the decision 
of the Courtsof this Province. It is a ques- 
tion of very great Importance and one which 
I should like to see carried further so that 
the law upon the question might he definite- 
ly daclared for futura guidance.” 

With the greatest deference and respect 
for the opinion of the learned Chief Justice, 
I do not think thatit is necessary to put so 
narrow a construction on the words “ any 
case of insolvency.” Section 108 provides 
for a petition for an order for the adminis- 
tration under the Insolvency Act, of the 
estate of a deceased debtor whese debt 
would have been sufficient to support an 
insolvency petition ~against him had he 
been alive, and it says that the Court may 
make anorder for the administration in 
insolvency of the deceased debtor's estate. 
Such estates are administered under the 
Insolvency Act and by the Insolvency Court. 
Section 7 of the Act specifies generally the 
powers ofthe Insolvency Court. It occurs 
in Part I ofthe Act whichis headed “ Con- 
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stitution and Powers of Court." The 
earlier sections of that Part, under the 
. heading “ Jurisdiction,” deal with the 


jurisdiction and powera of the -Insolvency 
Court, and itis under this heading that s. 7 
occurs. The last section, under the head- 
ing “Appeals” gives power to review 
orders and provides for appeals. The posi- 
tion of this part, as a kindof introduction 
to the Act, seems to me to suggest that its 
provisions were intended to apply to all 
proceedings under the Act, and its provi- 
sions are prima facie of general application. 

In these circumstances, I find it difficult 
to believe that the Legislature, when they 
enacted in 8. 7 that the Insolvency Court 
should have full power,.subject to the provi- 
sions of the Act, to decide questions of 
priorities and all other questions whatsoever, 
whether of law or fact, which may arise 
“in any case of insolvency "intended by 
the use of the words “any case of insolv- 
ency ` to exclude the exercise of those 
powers by the Insolvency Court i in cases of 
“administration in insolvency” or con- 
templated that the words “case of insolv- 
eacy ” would be so construed as to exclude 
a case of administration in insolvency. 

Į am, therefore, constrained to hold that 
the words‘ case of iusolvency ” are suffici- 
ently wide to covera case of administra- 
tion in insolvency, and to find that there is 
nothing in the wordingof s.7 which pre- 
cludes the exercise of the powers specified 
thsreinin the administration ofan estate in 
insolvency. 

On this finding, it would be nezessary to 
set.aside the judgment of the learned Judge 
on the Original Side dismissing appellant's 
application, and toremand the case for the 
disposal of the application according to 
law, 

Rutisdge, C. J.—I have had the benefit 
of reading the judgment of my brother 
Heald who has set out the facts leading up 
to this Reference which I shall not recapitu- 
late further. 

The question for our decision is whether 
s. 7 of the Presidency Towns: Insolvency 
Act, 1909, applies to cases of estaées of de- 
ceased persons admin stered under the Act. 

Section 7 gives the Court a wide and 
summary “ power to decideall questions of 
priority and all other questions whatsoever 
whether of law or of fact which may arise in 
any case of insolvency coming within the 


cognizance of the Court or which the Court 


may deem it expedient or necessary to decide 
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for the purpose of doing complete justice 
or making a complete distribution of pro- 
perly in any such case.” 
words in this section seemto be “in any 
ease of insolvency,” and the introductory 
words of the section “ subject to the provi- 
sions of this Act.” Are these words wide 
enough to include cases of administration 
of the estates of deceased persons under 
the Act which appearin the Cause List of 
the Insolvency Judge as insolvency cases ? 
Or are such cases limited to cases where 
there has beena petition to adjudicate a 
person as an insolvent followed by an 
adjudication by the Court ? 

The Act contains many provisions such 
as those for the public examination and 
discharge of an adjudicated insolvent which 
can have no application to a case of adminis- 
tration by the Court of the estate of a de- 
ceased person. 

“Ib is necessary then to enquire what 
parts of the Act have been expressly 
applied to such administration. Sections 
108, 103, 110 and 111 of Part X headed 
“Special Provisions” deal with adminis- 
tration and s. 112 (r) gives the Court power 
to make rules prescribing the procedure 
to be followed in cases of administration. 
By s. 109 (2) all the provisions of Part IT 
‘of the Act relating to the administration 
of the property of an insolvent shall, so 
‘far-as the same are applicable, apply to 
-the case of such administration order in 
like manner as to an order of adjudica- 
tion under the Act. Part III of the 
Act contains ss. 46 to 76 inclusive. 
‘Since the Legislature thought it necessary 
‘to lay down: that Part ILI was to apply to 
administration orders in like manner -as to 
adjudication orders it would seem to foilow 
>that other parts of the Act do not apply to 
-administration orders unless “by necessary 
implication” we must hold that they do 
apply. Under s. 112 (r) the Court has 
framed rr. 225, 226,227 and 228 to pre- 
‘scribe.the procedure to be followed in 
administration cases. And it is urged that 
‘there are many matters which are unpro- 
: vided for in Part III and the rales which 
‘are necessary to enable the. Court’ to dis- 
- charge its duty in connection with the 
administration of deceased debtors’ estates. 
: Section- 8 (1) gives the Court power to re- 
` yiew, rescind or vary any order made by it 
' under its insolvency jurisdiction. I would 
‘pe prepared to hold that “by necessary im- 
h plication” this provision applies to orders 
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of the Insolvency Judge arising’ in the 
administration of the estates of deceased 
persons. Can we say tab by necessary 
implication s. 7 likewise applies ? 

It is urged that s. 7 occurs in Part Iof 
the Act under the heading of “Const#tu- 
tion and Powers of Court” and that “this 
part as a kind of introduction to the Act 
seemsto suggest that its provisions were 
intended to apply to all proceedings under 
the Act and that its proceeditigs are prima 
facie of general application.” There is 
considerable force in this argument. But 
it must not be lost sight of that the 
primary object of the Actisto deal with 
Insolvency in its ordinary meaning and 
that it isonly bythe “Special Provisions” 
of Part X that any part of the Act ismade 
to apply to the administration by the 
Court of the estates of deceased persons. 
And if the summary powers of s. 7 are 
not held to apply, it only means that in 
deciding questions arising in administration 
recourse will haveto be had to a regular 
suit. Though in many respects the Pre- 
sidency Towns Insolvency Act differs from 
the. English Bankruptcy Act, 1883, the 
special provisions in Part X are clearly 
taken from s. !25 of the Supplemental Pro- 
visions of the English Act of 1883. And 
s.7 of the Presidency Towns Insolvency 
Act is taken from s. 102 (1) of the English 
Act of 1833. In these circumstances Eng- 
lish decisions are authorities to which 
great weight attaches. In Hewitt's case (1) 
Cave and Wiils, JJ., it is true, were 
not dealing withthe determination of any 
question of priorities under s. 102 (1) but 
with the examination of the widow and 
the son of the deceased person, whose estate 
was being administered, under s. 27. This 
section empowered the Court to examine 
persons known or suspected to have in their 
possession any of the debtors estate or 
who can give any information about the 
debtor, his dealings or property. Clearly 
it was a very useful power which would 
be as necessary in cases of administration 
as in cases of bankruptcy. In s. 27 there 
were the words “at any time after a receiv- 
ing order has been made against a debtor.” 
In Hewitt's case (1) it was argued that 
the order for administration is equivalent 
to the receiving order, just as in this case 
it is argued that an administration of a 
deceased debtor's estate is as much a case 
of insolvency as a case wherea debtor has 
been adjudicated aninsolvent, The words 
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of Mr. Justice Wills on page 167* of Hewitt's 
case (l) seem to be in point in the pre- 
sent case: “Now by sub-s. (6) of s. 125 the 
Legislature has specifically pointed out cer- 
tain sections of the Bankruptcy Act which 
are to be applied to the administration of 
the estates of persons dying insolvent. 
According to the ordinary-rule of inter- `- 
pretation, unless there are strong reasons 
to the contrary, when they provide that 
the provisions of Part ITI shall be appli- 
cable, they must be considered to mean 
that other parts of the Act shall not be 
applicable.” 

So far as I know the correctness of the 
decision in Hewitt's case (1) has never been 
questioned. It has been followed by a 
Bench of the Madras High Court in Sornam- 
mall v. Official Assignee of Madras (5). And 
perhaps more significant still is the fact 
that the Legislature in the Bankruptcy Act, 
1914, which repealed the Act of 1883, 
accepted the decision as correct by ex- 
pressly in s. 130 (5) making s. 25 (2. e., the 


equivalent ofs. 27 of the Act of 1883) apply - 


to administration in bankruptcy of estates 
of deceased persons. Itis also significant 
thats. 105 (now the corresponding one to 
our s. 7) is not made applicable by s. 130 
(5). That being sol think that we may 
safely conclude that the English Bank- 
ruptey Court has no summary power of 
deciding priorities under the Act of 1914. 
That it would be convenient that sucha 
power should be given to the Court Iam 
willing toadmit. At the same time the 
Ls gislature may very well have considered 
that a power which might safely be given 
when there was an insolvent who could give 
fall information about his property and 
dealings could not be given when there was 
no such person. 

In these circumstances Iam of opinion 
that cases of administration of the estates 
of persons dying insolvent are not cases 
of insolvency within the meaning of s. 7 
of the Presidency Towns Insolvency Act, 
1909. I amalso of opinion thats.7 is not 
- a provision of the Act which either express- 
ly or by necessary implication has been 
applied to such cases of administration. 

-  Inthese circumstances I am of opinion 
thatthe appeal fails and should be dismissed 
with costs (five gold mohurs). 

Maung Ba, J.—This reference arises 
out ofan insolvency case relating to the 
estate of the late Lim Chin Tsong. 

*Page (1885) 16 A. S, D,— Hd 
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The facts leading up to the reference have 
been fully set out by my learned brother 
Heald. 

The question referred to this Bench is 
whether s. 7 of the Presidency Towns 
Insolvency Act, 1909, applies to cases of 
estates of deceased persons administered 
„under the Act. 

The answer tomy mind depends upon 
the determination of the extent of juris- 
diction conferred on the Court under ss. 
103 and 169. These are special provisions 
placed in Part X of the Act. That Part con- 
tains only fivesections 107 to 111. Out of 
those five sections, four, namely, 108 to 111 
relate to estates of persons dying insolv- 
ent. Seetion 107 relates to exemption 
of corporation, etc., from insolvency pro- 
ceedings. It may as ‘well be excluded from 
this part. Clause 2 of s. 109 lays down the 
mode of administration of such estates. That 
clause reads :— 

“With the modification hereinafter men- 
tioned, all the provisions of Part H1, relat- 
ing to the administration of the property 
of an insolvent, shall, so far as the same are 
applicable, apply to thecase of suchadminis- 
tration order in like manner as to an order 
of adjudication under this Act.” 

On examining this clause closely, one 
will observe that even the whole of Part 
Il is not to be applied. The provisions in 
that -Part are to be applied subject to 
certain modifications and also so far as they 
are applicable. The words “apply to the 
case of such administration order in like 
manner to an order of adjudication” are 
significant. A clear distinction is drawn 
between administration of an insolvent 
estate and adjudication of an insolvent 
person. The Court’s jurisdication is thus 
limited tothe administration of an insolvent 
estate in the manner laid downinel. (2) 
of s. 109. 

Saction 7 is placed in Part I and its 
application is made subject to the provisions 
of the Act. It, therefore, follows that this 
section is subject to the special provisions 
laid down in s. 109. Unless s.109 either 
expressly or by necessary implication 
applies s. 7 to cases of adminfstration of 
insolvent estates, s. 7 cannot apply to such 
eases, The English Law appears to support 
this view. Both the sections were taken 
from the English Bankruptcy ‘Act and I 
think the English Law on that point may 
be referred to for guidance... Acenrding to 
two. English cases, (1) Hewitt's case, (1) and 


+ 


232 


(2)Gould’s case (3), no section of the English 
Bankruptey Actapplies to cases of adminis- 
tration, whieh is not made applicable 
either expressly or by necessary implication 
to sach case- by s. 125 of the Act, (s, 109 of 
the Presidency Towns Insolvency Act). 

I think that the words “in any case of 
insolvency.” used ins. 7 are not wide enough 
t0 cover cases of insolvent estates which 
are only to be administered under the 
limited jurisdiction of the Court. 

For the above reasons I would answer 
the question in the negative. I, therefore, 
agree with the learned Chief Justice that 
the appeal must be dismissed with costs 
(five gold mohurs), 
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MADRAS HIGH COURT. 
LETTERS PATENT APPEAL NO, 111 oF 1924. 
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Present:—Mr. Justice Devadoss and 
Mr. Justice Waller. 
PENUMASTA SUBBARAJU—APPELLANT 


VETSUS 
INDUKURI NARAYANARAJU AND 
OTHEKS— RESPONDENTS. 

Family arrangement—Compromise , decree—Agree- 
ment to adopt, legality of—Provision for forfeiture if 
no adoption—Penal clause. 

An adoption ofa proper boy which takes place by 
reason of a promise to pay a certain sum of money or 
settle some property onthe adopter is not opposed 
to any rule of Hindu Law or to public policy and is, 
therefore, not invalid. [p. 233, col. 2; p. 234, col. 1.] 

Eshan Kishore Acharjee Chowdhury v. Haris 
Chandra Chowdhury (3) distinguished. 

Murugappa Chetty y. Nagappa Chetti (4), Kala- 
vagunta Venkata Kristnayya Kalavagunta Lakshmi v. 
Narayana 15), Devarayan Chetty v, Muthuraman 
Chetty (6), Hammersley v. DeBiel (1) and Sisaram 
Pandit v. Harihar Pandit (2), relied on. 

An adoption cannot be declared invalid by reason 
ofany collateral arrangement or contract entered into 
between the adopter and the adoptee’s natural father 
which is unenforceable inlaw. {p. 234, col. 2.] 

Where, according to the terms uf a rajinamah be- 
tween the parties toa suit, which related to a family 

“dispute, the defendant was to adopt the plaintiff's son 
“in two-months and was to take certain properties and 
in-default was, :tp'be entitled only to one-balf of them 
and the defendant failed to take the boy in adoption, 
ina suit by the said defendant to set aside the com- 
' þromisé decreg “as. containing - provisions against pub- 

. He’ policy; and also: a penal clause: ., | 

., Held,..(1) that, the -rajingmah, being a bona. fide 


family settlement, could not be impeached; [p. 282, col. 


to adopt xvas not pénal; [p. 235, col.2; p. 286, col, 1, 
(3) thatsbhere was nothing against public policy in 
the agreement.. , [p. 235, col. 2.] 


Appeal under clause 15, of, the Letters - 


poate the judgment 
W 


‘Patent ‘presented ju 
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Second Appeal No: 1387 of 1921, preferred 
to the High Court, dated the 23rd April 
144, and reported as 83 Ifd, Cas. 56, againat 
a decree of the Court of the Additional 
Subordinate Judge, Ellore,in A. S. No. 21 
of 1921 (A. S: No. 351 of 1420 on the file* of 
the Oourt of the Subordinate Judge, 
Ellore) preferred against that of the 
Court of the Principal District Munsif, 
Tenaku, in O. S. No. 189 of 1912. 

Mr. T. M. Krishnaswami ‘lyer, for the 
Appellant. l 

Mr. S. Varadachariar, for the Respondents. 

JUDGMENT. 

Devadoss, J.—The appellant's father, 
Appalaraju, was taken into the family of 
his father-in-law and he lived with him as 
a memberof thefamily. Appalaraju and 
his thrée brothers-in-law effected a divi- 
sion ef the family properties and Appala- 
raju was given one-fourth share in them. In 
1911 defendants Nos. 1 and 2 herein in- 
stituted a suit against the appellant for 
the recovery of 9 acres of land on the 
ground that the granting of a share of the 
joint family property by his father was 
not binding upon them as Appalaraju was 
not a member of the joint family. To that 
suit the other members of the family were 
parties. The suit was compromised and 
a rajinamah decree was passed on 22rd 
January, 1912. According to the terms of 
the vajinamah, the defendant should 
adopt Thimmaraju the second son of the 
plaintiff within two months from the dale 
of the rajinamah and if be did so he should 
enjoy the entire property which fell to 
his father Appdlaraju’s share and if he. 
should fail io take the hoy in adopiion ie 
should retain only one half of the 27 and 
odd acres and the other half should go to 
the plaintifs. The appellant failed to take 
the boy in adoption and be now sues for the 
recovery of half of the 27 and odd acres on 
the ground that the rajiznamah is not bind- 
ing on him as it was brought about by 
fraud, The question of fraud is found 
against and the only point that is now 
urged for setting aside-the rajinamah is 
that it is opposed to public policy and, 
therefore, the appellant is entitled to get 


j EN O l ‘back the 14 acres of which he was dis- 
(2) that the clange about the‘conssquences of failure — 


possessed in execution of the rajinamah 
decree. Madhavan Nair, J., held that the 


“yajindmah was a bona fide family settle- 


Ment and it Gould ‘not be impeached by the 
appellant. ae ee 
The main contention urged on behalf of 
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the appellant is’that the term as regards 
taking the boy in adoption is opposed to 
public policy as no one can be compelled 
to make an a‘loption and any consideration 


“ paid for takioy a boy in adoption is illegal 


aab opposed totha Hindu Law. The ad- 
mitted facts are, tha appellant's father Ap- 
pilaraja wasthe son in-law of Subbaraju. 
He belongad to a -liffereat family and on 
his marrying his daughter of Subbaraju he 
was asked to dive in the family and look 
after the cultivation. It is immaterial to 
carsider now whether Appalaraju brought 
the properties of his own family and made 
them part of his joint family property. 
Atter the death of Subbaraju the three 
sons effected a division of the family pro- 
perty and gave Appalaraju a fourth share. 
The grandsons by one of the three sons of 
Subbaraju attacked the arrangement on 
the ground that their father had no right 
to give away a portion of the family pro- 
perty to astranger to the’ family, and the 
other members of the family supported the 
contention of the plaintiffs. In order to 
bring about peace in the family and in 
order to prevent further litigation and 
loss, arbitrators settled the disputes be- 
tween the parties in à way which was con- 
sidered satisfactory to all of them. 


If the suit went against the present 
plaintiff the first defendantin the suit of 
1911, he would have lost not only the 9 
aeres claimed by the plaintiffs in their 
“suit but the 18 aud odd acres which re- 
presented the share of the two brothers-in- 
law of Appalaraju. The appellant was 
allowed to retain all the properties that 
were given to his father by his maternal 
uncles on condition that he should adopt 
the second son of the first plaintiff within 
2 months and if he did so all the property 
which fell to the share of Appalaraju 
should be enjoyed as joint family property 
of the plaintiff and his adopted son and 
that if he failed to do so, half of the pro- 
perty in his possession: should be deliver- 
ed to the plaintiff. When an arrangement 
- of this kind is broughtabout in the in- 
terests of the members of a family, it 
would require very strong grounds to set 
it aside atthe instance of any one of the 
parties to the arrangement. 

Ths appellant was childless at the time. 
His wife isa daughter of one of the sons 
of Subbaraju. As he was childiess he 
would have been naturally asked to adopt 
some boy and defendants Nos. 2 to 7 


PENUMASTA SUBBARAJU V, INDUKURI NARAYANARAJU, 
' wished that the appellant should adopt 


233 


one of the sons of the family, so that the 
appellant might remain in the family and 
that his line should be perpetuated with- 


‘out in any way disturbing the peace of 


the family. Can it be said in those cir- 
cumstances that the arrangement was 
illegal and oue that was opposed to public 
policy? Itis argued by Mr. T. M. Krishna- 
swami Iyer for the appellant that an adop- 
tion should be a voluntary act, that no 
person should be forced or coerced into 


making an adoption and that no induce- 


ment should be held out for making an 
adoption. The adoption of a boy is a 
religious act and is one which is necessary 
for the salvation of the soul. Ifa person 
is induced to do what is necessary for his 
salvation and the salvation of his ancestors, 
could his act be consideréd illegal? If a 
person is asked to adopt a boy by the 
promise of a sufficient means to maintain 
himself and the boy, I do not think the 
adoption induced-by such promise would 
be invalid, or would militate against the ` 
rules of Hindu Law guwverning adoptions. 


If an ifiducement is made to a man to 


adopt a boy whom he could not adopt 
or whose adoption would be of no avail 
to him, the matter would be different. 
But where the boy suggested isa proper 
person to be adopted, any proper induce- 
ment to him would not invalidate the 
adoption. It is well-settled that if a person 
promises to settle some property or give a 
sum of money on condition or in case that 
the other person marries the promisor's 
daughter or any girl in whom he is in- 
terésted not only would the marriage be 
valid but the promisee would be entitled 
to enforce against the promisor the pro- 
mise whereby he was induced tu marry 
the girl. This principle is stated by Lord 
Chancellor Lyndhurst in Hammersley v. 
DeBiel (1): “The principle of law, at least 
of equity, is this--that ifa party holds 
out an inducement to another to celebrate 
a marriage, and holds them out deliberate- 
ly and plainly, and the other- party con- 
sents, and celebrates the marriage in con- 
s:quence of them, if he had good reason 
to expect that if was intended that he 
should have the benefit of that proposal 
which was so held out,a Court of Equity 
will take care that he is’not disappoint- 
ed, and will give effect to the proposal.” 
The promise to settle some property or 

(1) (1845) 12 CL & F. 45; 8 E. R. 1319 at p. 1327; 
69 R. R. 18. . 
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to give a certain sum of money on the 
promisee marrying a particular individual 
is enforceable inlaw both in England and 
in India, It is difficult to see why an 
adoption which takes place by reason of 
a promise to pay a certain sum of money 
or settle some property on the adopter 
is opposed to public policy. As observed 
by Ohandavarkar, J., in Sitaram Pandit v. 
' Harihar Pandit (2): “A boy is adopted by 
a sonless Hindu for perpetuating his line, 
paying off his ‘dues to his ancestors, keep- 
ing up his name, and securing for him 
and his ancestors a place in heaven, 
These are sacred purposes according to 
the Hindu Shastras,” That being the object 
of an adoption, an inducement to a man to 
adopt a proper boy is not an improper or 
an illegal act, and an adoption taking 
place under an inducementis not invalid. 

What is urged before us. is that it 
restrains the plaintiffappellant from 
adopting whomsoever he liked and such a 
restraint is improper. “here was no re- 
straint on the appellant’s adopting anybody 
before the rajinamalh was entered into. It 
was only for the sake of the peace of the 
family and for the benefit of the appellant 
that he was asked to take the second son 
of the first plaintiff in adoption. It was 
open to him to have refused to consent to 
such a condition in which case the plaint- 
iffs in the suit might have succeeded in 
getting a decree in their favour. It cannot, 
therefore, bė said that the appellant's dis- 
cretion was fettered by any arrangement as 
that evidenced in the rajinamah.. 

Great reliance is placed upon Eshan 
Kishore Acharjee Chowdhury v. Haris 
Chandra Chowdhury (3) for the position 
that no consideration should be givén for 
taking a boy in adoption and that taking 
a boy in aloption for consideration paid 
to the father would make the adoption 
invalid. In that case it was held that “an 
adoption of ason after payment of price is 
not recognised in the present (kali) yugha.” 
The only adoption now recognised is that of 
the dattakæ son, or son given. A contract to 
give a sen in adoption, in consideration of 
an annual allowance to the natural parents 
‘is void under B. 23 of Act IX of 1872, inas- 
‘much as the contract, if carried out, would 
‘involve .an injury to the person and pro- 
perty of the adopted son, and would defeat 


(2) 8 Ind. Cas, 625; 35B. 169 at p. 180, 12 Bom. L. 
“-R: SOL. - 
(3) 13B L R. Ap. 42; 21 W. R. 381. 
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the provisions of the Hindu Law. The 
plaintiffs therein wanted to enforce a con- 
tract which was entered. into atthe time 
when the boy was given in adoption. The 


‘adoption itself was not declared invalid but 


it was held that the plaintiffs could not 
sue on the contract. An adoption cannot 
be declared invalid by reason of any colla- 
teral arrangement or contract entered into 
between the adopter and the adoptee's 
natural father, for it would do incalculable 
harm to the adopted boyif the adoption is 
to be declared invalid by reason of any 
arrangement between persons over whom he 
had no control. By adoption the adopted’ 
boy loses his rights in the natural family 
and if the adoption is declared invalid he 
could not acquire any rights in the adoptive 
family and it would not be proper to visit 
on the adopted boy the sins ofthe natural 
father and the adoptive father, for the 
adoptee in the datiaka form is a minor and 
is notin a position to have a say in the 
matter of the arrangement between them. 
It is upon this principle that a boy who 
is taken in adoption under an agreement 
which is unenforceable in law is held good 
and the arrangement is considered to be 
collateral. If the adoption is otherwise 
good, thatis to say, ifthe adopter could 
make a valid adoption, and if he adopted 
a boy who was a proper person and if the 
ceremony of adoption was properly per- 
formed, if is opposed to natural justice 
that the adoption should be set aside for 
anything which preceded the adoption. In 
Murugappa Chetty v. Nagappa Chetti (4) it 
was held-that “the receipt of the money 
by the natural father, in consideration of 
giving his son and the payment of such 
by the adoptive father though illegal and - 
opposed to public policy, do not make the 
aloption invalid, as the gift or acceptance 
of the boy isa distinct transaction clearly 
separable from the illegal agreement and 
payment. Such payment has not the effect 
of converting the adoption into an affilia- 
tion by sale a form now obsolete.” Mr. 
Justice Subramania lyer who delivered the 
judgment in that case referred to the prac- 
tice which prevailed among a certain class 
of people of taking money consideration 
for giving a boy inadoption. In every case 
of adoption the natural father expects 
somes benefit for himself or for lis son 
and no body would think of giving a boy 


(4) 29 M. 161; 16 M. D. J. 22. 
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in adoption t> a piripar. Mareanary con-. 
sideration enters iato mo3t transactions 
liks aloption aad murriaze, and ths adop- 
tion or marriage is no) rendered invalid 


merely because parsons other than the con-_ 


tracting parties or p3rson3 interasted ia 
them havea meresnary motive. What the 
law refuses to recognise is the contract or 
agresment whereby third psraon3, wh» are 
not parties to the transaction try to acquire 
monetary benefit by promoting it. 

‘Even the adoption of an only son has 
now b3en held to bs valid, however repre- 
hensible that may be according to the 
strict notions of Hindu jurists. The Courts 
‘always try to give effect to an arrangement 
which is irrevocable and are very reluctant 
to set aside such an arrangemént, unless 
the arrangement itself is illegal or opposed 
to public policy. In Kalavagunta Venkata 
Krisinayya Kalavagunta Lakshmi v. Nara- 
“yana (5) it was held that, although a marriage 
when performed in the asura form is 
valid, an agreement to pay to the father 
any consideration for such marriage is not 
valid and the money cannot be recovered 
by asuit, If the money had been paid 
“and the marriage solemnized, the money 
“gould not be recovered. In Devarayan 
- Chetty v. Muthuraman Chetty (6) it was held 
“an arrangement between A and B, that 
= B's daughter shall marry A’s son and that, 
~if she fails to do so, B shall pay a sum of 
money to A, is opposed to public policy 
-and void under s. 23, Indian Contract Act.” 
These cases illustrate the principle that a 
proper act when properly done should not 
be declared invalid or set aside by reason 
of anything which took place not between 


the contracting parties but between third. 


persons interested in the contracting parties. 
The next contention urged is that the 
. clause in the rajinamah is a penal clause 


_and, therefore, should ba relieved against. 


The ‘clause is: “If for any reason the first 


. defendant should fail to make an adoption 
“in the said m 


manner, the first. defendant 
should enjoy as rightful owner only one- 


half out of the entire property mentioned 


in „the . plaint schedule, that is, acres 
27-7, 4 and the house according to good and 
bad qualities, that the first defendant 
should deliver possession of the remaining 


(a) 3 Ind. Cas. 554;.°32 M. 185; 18 M. L. J. 403; 4 - 
Ma Ts 1 l l 


` (6) 18+ Ind. Gas. 515; 37 M. 3903; 2£ M, L. J. 310, 
(1913) M. W. N. 200." u ae a 
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half of.the property to` the plaintiffs for 
being enjoyed them.” The* appellant if 
he failed ia ths suit of 1911 would have 
lost the whole of his property. By the 
arrangsment he was allowed to retain the 
whole of the property if he adopted the 
boy. By adopting’ the boy the appellant's 
share would be ecne-half of 27 and odd 
acres as the adoptive son would be entitled 
to an equalshare and by not adopting the 
boy his share is not taken away. It is to 
his advantage to make an adoption and if 
ha adopted the particular boy he would 
gt for the boy haif the suit property. 
Whether he makes an adoption or not the 
share to which he would be entitled would 
bə the same. Itis, therefore, not easy to 
conceive how the clause could be said to be 
a penal clause. 
= Itis next urged that the plaintiff, if he 
succeeded, would be only entitled to one- 
third of 29-79 acres and his share being 
one-half nearly 14 acres if the adoption 
did not take place the clause should be 
considered a penal clause. As already 
pointed out,it was a family arrangement 
and it must have been considered, an 
equitable arrangement, at the time. It is 
suggested that for costs and other reliefs 5 
acres more were arranged to be given to 
the plaintiffs in case the adoption did not 
take place, and as we have no materials 
before. us as to why 5 more acres were to 
go tothe plaintiffs in the suitin case the 
adoption did not take place, we cannot 
consider the contention and family arrange- 
ment such as this should not be lightly 
upset. We concur in the reasoning of the 
the conclusion he 
arrives at, namely, that this is an equitable 
arrangement. There was no conflict be- 
tween duty and interest in this case, On 
the other hand, the appellant of his own 
free-will consented to make the adoption 
and in order to benefit the boy to be taken 
in adoption the plaintiffs agreed to allow 
him to retain the property in the “suit and 
if he did not make the adoption he was 
tn loss the alvantagse which was promised 
to him. l i . 

In the result the appeal fails and is dis- 
missed with costs of 1 and 2 respondents. 

Waller, J.—There is, to my mind 
nothing that is contrary to public policy 
in the arrangement, - which was intended 
to settle a family dispute. It cannot be 


sgid- that the appellant was either induced 


or forced by it to make an adoption- If 
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lie adopted he took halfithe property and 
the adopted gon took the other half. If he 
failed to adopt, he still took half the pru- 
party whichever course: he followed, the 
result was, as-far as he was concerned, the 
same. Hegained no moreby adopting than 
he did by refusing to adopt. There was, 
therefore, no improper inducement to adopt. 
He lost nothing by not adopting. There 
was, therefore, no penalty for his:failure to 
do so. I agree that the appeal must be 
dismissed with the costs of respondents 
Nos. 1 and 2. 
V. N. Y. 
AN, A. 


Appeal dismissed. 


CALCUTTA HIGH COURT, 
Letters PATENT APPEaL No. | or 1925. 
February 24, 1926. 
Present:—Sir N. R. Chatterjea, Kr., Acting 
Chief Justice, Sir George Claus Rankin, 
Kr., and Mr. Justice Uhakravart1. 
PRAFULLA KAMINI RAY wipow OF 
tate TARA NATH RAY —DEFENDANT — 
No. }—PETITIONEE— APPELLANT 
VETSUS 
BIRENDRA NATH RAY AND oTRERS— 


O 8JECTORS— RESPONDENTS. 

Hindu Law—Widow—Surrender to next reversioner 
-—Agreement by reverstoner to pay consideration, effect 
of—Acceleration of inheritance. 

A Hindu widow is entitled to surrender her estate 
in favour of the next veversioner at any time. A sur- 
render may be by way of transfer for valuable con- 
sideration or it may be an absolute surrender which 
has the efiect of accelerating the succession of the 
reversionsr. [p. 237, col. 1.] 

Though the surrender by a Hindu widow to the 
next reversioner is not rendered invalid by the fact 
that some maintenance was agreed upon to be paid 
by the reversioner to the widow, yet, the question 
whether it is such as to accelerate the succession of 
the reversioner oris a mere device for dividing the 
estate with the reversioner or for transferring it for 
valuable consideration, has to be decided on the facts 
of each case. |p. 237, col 2.] 

Where a Hindu widow surrendered an estate yield- 
ng an annual income of Rs. 3,000, but on the next 
day the reversioner executed a deed to the widow 
agreeing to pay Rs. 3,000 to her in cash and to give 
her Rs. 1,800 annually for the rest of her life: 

Held, that the transaction was really a transfer for con- 
sideration antl not a surrender under the Hindu : aw, 
and, therefore, did not operate as an acceleration of 
the inheritance of the reversioner. [p. 238, col. 1.] 

For an absolute surrender of a widow's estate under 
the: Hindu Law, there must bea complete effacement 
of the widow. [ibid.] l m 

Lətters Patent Appeal against a decision 
of Justice Sir Hugh Walmsley, KT., and 
Mr. Justice Page, dated the 8th July, 1925, 


and printed in 91 Ind. Cas. 897. 
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Babu Bansori Lal Sarkar, for the Appel- 
ants, 

Dr. Radha Binode Pal dud Babu Bhupen- 
dra Kishore Basu, for the Respondents. _ 

JUDGMENT. . 

Chatterjea, A. ©. J.— lhisisan appeal 
under s. 15 of the Letters Patent agaiust a 
decision of Mr. Justice Page. i 

The suit out of which the appeal arises 
was instituted by the plaintiff-respondent 
fora declaration of title to andrecovery of 
possession of certain properties which 
originally belonged to one Guru Charan 
Ray. Guru Charan died in 1871 leaving a 
childless widow Sham Rangini, and, she 
came into possession ofthe zemindarz putni 
and other properties left by her husband 
in her right as a Hindu widow. She 
acquired certain jotes out of theincome of 
the estate in her hands and built a house 
upon the Jote land acquired by her. In 
1915, she granted an ijara of the zemindart 
and the putni properties to her husband's 
agnatic cousin Tara Nath Ray, now repre- 
sented by his widow Profulla Kamini Ray 
the present appellant. About thesame time 
she executed a deed of gift by which she 
conveyed to him the dwelling house which 
she had erected on the jote land. In the 
deed it was asserted that the property was 
her stridhan,and she purported to give 
it absolutely. to the donee. In 1917 she 
gave noticeto Tara Nath for terminating 
the tjaraand, asa matter of fact, the tjara 
was terminated. On the 25th of July, 1917, 
she executed a deed of release infavour of 
her husband's brother Bhabani Nath Ray, 
and,on the=2ist June, 1920, the latter in- 
stituted the present suit against Tara Nath 
and another defendant (defendant No. 2) for 
recovery of possession of the properties in 
sult. 

It appears that the plaintiff claimed in 
schedule ka the moveable properties which 
belonged to the lady. This was aclaim 
against both the defendant No. 1 and the de- 
fendant No. 2. In schedule kha the plaintiff 
claimed certain lands which had been sold 
by the lady to and certain lands which had 
been-partly settled with the defendant No. 2. 
Schedule ga comprised the land contain- 
ing the house, and this was the property 
which was couveyed by the dead of gift to 
the defendant No. 1. 

The learned Subordinate Judge held that 
the moveable properties were not included 
inthe deed of release, that the lands.of sehe- 
dule kha which had deen alienated by the 
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lady were alienated for valuable considera- 
tion and that the settlement of.the khamar 
lands mentioned ln scheaule kha was valid 
on the ground of “prudential management.” 
He accordingly dismissed the claim with 
regard to the properties of schedules ka and 
kha. With regard to the property in.schedule 
ga he was of opinion that the deed of gift 
set up by the defendant was not a bonafide 
one and he accordingly gave a decree to the 
plaintiff in respect of that property. 

The plaintiff appealed .to the High Court 
in respect of the properties mentioned in 
schedules ka and kha, regarding-which his 
claim had been disallowed by the trial 
Court, ang the defendant appealed with 
respect to the property of schedule ga. 

The plaintiff did not prosecute his appeal 
and it was accordingly dismissed. 

The cross-objection preferred by the 


defendant with respect to the .property in 


schedule ga only was heard by Mr. Justice 
Walmsley and Mr. Justice Page and the 
question was raised whether under the deed 
of surrender the plaintiff was entitled to 
get possession ofthe property conveyed to 
the defendant by thelady, during her life- 
time. The learned Judges differed upon 
that point, and the judgment of Mr. Justice 
Page which was in affirmance of the judg- 
ment of the trial Court prevailed, the judg- 
ment ofthe trial Court was upheld, and the 
cross-objection was dismissed. Hence this 

appeal was preferred by the defendant under 

— the Letters Patent. 

Before considering: the question which of 


the views taken by the learned Judges is- 


correct, the first thing to be -considered is 
what-is the nature of.the deed of surrender 
executed by the lady in -favour of the 
reversioner. 

-Enere is no doubt, thata Hindu widow is 
entitled to surrender her estate in favour 
ofthe reversioner at anytime. Butit may 
beeither by way of a transfer of her in- 
terest in the estate for valuable.considera- 
fion or it may be an absolute surrender 
wnich has the effect of accelerating the 
sucession of the reversioner, and we have 
to sea whether the transaction in the pre- 
she case falls within the one class or the 
other. l 

Tno ease was not decided upon the footing 


of acceleration of inheritance by surrender . 


in the trial Court which was the point 
tazsn up and discussed by the learned 
Judgesin this Court. 

One of the learned Judges, Mr. Justice 
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Walmsley, referred to the finding of the 
Subordinate Judge that the sale and the 
leases of parts of property must stand good 
for the term of the widow’s life, and that 
that partof his judgment had become final 
and observed “that the widow has co- 
venanted for a monthly payment in ad- 
dition to a cash payment. Those iwo 


facts make it difficult to regard the relin- 


quishment as “ofthe whole estate, and asg 
effecting the widow's death from the legal 
point of view.” Mr. Justice Page noticed 
the contention that “the deed of relinquish- 
ment did not amount to a bona fide surren- 
der of the entirety of Sham Rangini’s in- 
terest in her late husband’s property but 


was merely a device by which she attempted 


to divide the inheritance with Bhabani Nath” 
but he appears to have dealt more with the 
question whether the widow understood tha 
nature and effect of what she was doing 
when sheexecuted the deed, than the matters 
referred to above. With regard to the 


‘moveables Mr. Justice Page observes that 


the moveables were not in existence; but it 
appears that the plaintiff himself claimed 
151 items of moveable properties in the 
first schedule to the plaint and that some 
of these which had belonged to the family 
Thakur were decreed in favour of the 
plaintiff. 

The main question which we have to ĉon- 
sider is whether the surrender was of such a 
nature as to accelerate the succession of the 
reversioner. 

It appears thatthe income of properties 
is Rs, 3,000-a year, and the property was let 
out in ijara at Rs. 2,700 a year to the defend- 
ant No.1 originally. At the time the deed 
of release was executed by her in favour of 
the plaintiffit was arranged that the plaint- 
iff would pay her Rs. 3,000 in cash and 
Rs. 1,800 a year. : 

It is contended by the learned Vakil for 
the plaintiff that the fact that some main- 
tenance was agreed upon to be paid by 
the reversioner to the widow does nòt affect, 
the surrender. That isso. But the question 
has tobe decided, upon the cirqumstances 
of each case, whether the surrender was 
not a mere device for dividing the pro- 
perty or for transferring it for valuable con- 
sideration. . 

In the present case the fact that the rever- 
sioner had paid to the widow Rs. 3,000 and 
agreed to pay Rs. 150.a month is not even 
mentionedin the deed of surrender. Eyi- 
dently, that fact which appears to: have 
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been the consideration for the surrender was 
concealed, and was mentioned only in the 
deed of masakara executed the next day by 
the plaintiff in favour of the lady. But there 
is no doubt that thetwo documents must 
‘be taken as partsof the same transaction, 
and the effect of thetwo deeds is that the 
lady, the widow, in consideration of Rs. 3,000 
in cash and Rs. 1,800 a year(which, it may be 
pointed out, was to be realized from the 
plaintiff by the lady, in case of default of 
payment, with interestat 12 per cent. per 
annum from all the properties), agreed to 
give up all the properties which-she had 
in favour of the reversioner. In these 
circumstances it seems to me thatit was 
not adeed of surrender such as is contem- 
‘plated under the Hindu Law to operate as 
an acceleration of the inheritance of the 
reversioner. There must be an effacement of. 
the widow an effacement which in other cir- 
‘cumstances is effected by actual death or civil 
death which opensthe estate of the deceased 
husband to his next heirs at that date. 
Having regard to the facts and circum- 
stances mentioned above, the deed appears 
to me to be really a transfer of-the interest 
of the widow for valuable consideration and, 
that being so there can be no doubt that 
only the properties covered by the deed. 
would pass to the plaintiff. 

It may be pointed out that the operative 
part of the deed of surrender expressly 
‘states that the reversioner would be entitled 
to get possession of the properties men- 
tioned in the schedule to the deed, and the 


schedule does not mention the property.. 


the subject-matter of-the cross-objection. 

The plaintiff, accordingly, ʻis not entitl- 
ed to get possession of the property cover- 
ed by the deed of gift in favour of defend- 
ant No. 1. es 

“In this view it is unnecessary to consi- 
der the question whether in the case of 
an absolute surrender-by a Hindu widow 
in favour of the reversioner, the latter 
can during the lifetime of the widow re- 
cover possession of properties previously 
alienatcd by her. 
' ‘Tt has ‘been pointed out by the learned 
Vakil for the defendant-appellant that the 
property covered by the deed of gift 
was either stridhan property of the lady or 
that at any rate it was acquired out of 


the income of the husband's estate which 


was treated as separated from. the. estate 
‘and that, therefore, it was unaffected by 
the question whether there was areal sur- 
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render or not. It is. pointed. out, on the 
other hand, that the learned Judges were 
agreed that it was not gtridhan. In the 
view we have taken of this case, it is un- 
necessary to gointo that question. 7 
The cross objection is, therefore, allowed 
and the judgment and decree of the Sub- 
ordinate Judge so far as the property of 
schedule ga is concerned are set aside and 
the plaintiff's claim to the property of that 
schedule is dismissed. l < 
The defendant No.1 is entitled to the 
whole costs of the paper-book incurred by 
her inthis Court, and the hearing fee in 
the first appeal and the Letters Patent 


Appeal which is assesséd at Rs. 100 for each 


hearing. 

As regards the costs of the trial Court 
the defendants Nos. i and 2 would get 2/3rds 
and the plaintiff 1/3rd. 

Rankin, J.—-I agree. 

Chakravarti, J.—I agree. 

A. N. a. A ppeai allowed. 


a 


RANGOON HIGH COURT. 

MISCELLANEOUS CIVIL APPEALS Nos. 76, 129, 

130 AND 131 oF 1925, 
May 10, 1926. 

Present:—Sir Guy Rutledge, Kr., Chief 
Justice, and Mr. Justice Maung Ba. 
Tus CHBTTY FIRM or R. M. P. V. M. 

AND ANOTHER— APPELLANTS 
VETSUS - : 
Tur CORPORATION or RANGOON— 
— RESPONDENTS, ~ | 
- Rangoon Municipal Act (VI of 1922), s. 80— 
“Houses”, meaning of—Cinema theatre, whether house 
—Tazxation on furniture and fittings. 

The Legislature in enacting s. 80 (2) of the Rangoon 

Municipal Act meant to restrict the meaning of the 
word “houses” to . dwellings intended for human 
habitation, and the annual value as regards them 
was to be the gross annual rent for which they may 
be expected to be let unfurnished. |p. 239, col. 2.] 
' A cinema theatre is not a “house” within the 
meaning ofs.&0 12) of the Rangoon Municipal Act, 
but rathera “building” within s. 80 (1) of the Act, 
and in assessing its annual value’ for Municipal 
taxation, its furniture and fittings as well as the 
building itself may be taken into account. [tbid.] 

Grant v. Langston (1) and Kirby v. Hunslet Union 
Assessment Committee (2) followed. 

Appeal from the judgment of the Chief 
Judge, Smal? Cause Court, Rangoon. 

Mr, Paget, for the Appellants. 

Mr. N. M. Cowasjee, for the Respondents. 
 JUDGMENT.—These are four appeals 
from the judgments of the Chief Judge, 


Small Cause Court, dismissing appeals 
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from the order of the Commissioner, 
Rangoon Corporation, assessing the annual 
value of certain *cinema houses for the 
purpose of Municipal taxation. 

The main complaint of the appellants 
is ¢hat they have been assessed on the 
furniture and fittings of the clnema premises 
as well as on the buildings themselves. 

By s. 80, sub-s. (1) of the Rangoon Muni- 
cipal Act, 1922, it is stipulated that the 
taxes there enumerated shall be levied on 
buildings and lands at a percentage of 
their annual value. In sub-s. (2) annual 
value is defined as “the gross annual rent 
for which buildings and lands liable to 
taxation may reasonably be expected to let 
from year to year, and in the case of houses 
may be expected to let unfurnished.” 

For the appellants it is, in the first place, 
urged that the cinemas ia these eases come 
under the term ‘‘ houses “rather than under 
the term “buildings and lands,” and the 


original meaning of the word “house”. 


when it was taken as synonymous with 


messuage was clearly wide enough to 
include a cinema theatre. A reference to 
Stroud’s Legal Dictionary, Volume II, 


2nd Edition, pages 893 to 896, shows that 
the meaning of the word in the different 


enactments of the Legislature has given rise- 


to numerous legal decisions. 

As Lord Halsbury remarks in Grant v. 
Langston (1) “A hundred years ago there 
was not much difficulty in saying what was 
a ‘house’, but builders and architects have 
so altered the construction of houses, and 
.the habits of.people have so altered in 
relation to them, that the ward ‘house’ 
has acquired an artificial meaning,and the 
‘word is no longer the expression of a 
‘Simple idea, but to ascertain its meaning 
one must understand the subject-matter 
with respect to which itis used in order to 
arrive at the senses in which it is employed 
in a Statute.” We are consequently thrown 
back upon the words of s. 80 (2) for 
guidance, and that sub-section indicates 
that houses are a spectes of the genus build- 
ings and houses are indicated to be build- 
ings which require to be furnished to 
render them suitable for their purpose. 
The phrase "to let unfurnished’ or “ to 
let furnished” is ordinarily applied to 
dwelling houses or apartments of dwelling 
houses. 

We are consequently of opinion that the 

(1) (1900) A. ©. 383 at p. 390; 69 L. J. P. O. 366; 82 
L. T. 629; 643. P 644. > 
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Legislature meant to restrict the meaning 
of the word *houses” in sub-s. (2) to 
dwellings intended for human habitation 
and thatthe annual value as regards them 
was to be the gross annual rent for which 
they may be expected to let unfuraished. 
On this construction it would be difficult 
to see that a cinema theatre bore any 
analogy to a dwelling house. A cinema 
theatre consists of a large building where 
scenic representations by means of 
mechanical contrivances are exhibited to 
the audience for the purpose of gain. So far 
as the mechanism by which the pictures 
are reproduced is concerned, the analogy 
with a factory or mill is close. 

It is urged, however, that, at any rate, 
with respect to the seating accommodation, 
this is merely for the comfort and con- 


“venience of the audience and that it in 


no respect differs from the furniture of 
an office or the furniture of a dwelling 
house. 

If once, however, it is decided thata 
cinema theatre does not come under the 
phrase “in the case of houses,” it is ex- 
cluded from the special provision that 
the annual value means gross annual 
rent af which it may he expected to let 
unfurnished, and we-have to ascertain the 
principles at which the annual value of 
buildings and lands are to be ascertained. 

On behalfof the appellants the History 
of the Law of Rating in England from the 
time of Queen Elizabeth up to the present 
day has been sketched, and the learned 
Advocate has traced how the Courts have 
in effect set ab nought the Legislature's ex- 
emption of chattels or moveable property 
from liability to rating. He has also urged 
how unsatisfactory the present law of rating 
in respect to moveable property according 
to the Law of England is,and, as the English 


‘decisions are not binding on this Court he 


asks us to come to a decision in keeping 
with the intention of the Legislature that 
rates should be levied on immoveable pro- 
perty and noton moveable property. We 
agree with him that the law of rating in 
England since the case of Kirby v. Hunslet 
Union Assessment Committee (2) is ungatis- 
factory in thatno logical line of demarca- 
tion has been drawn asto what chattels 
are to be taken into consideration sin xing 
the rate and what are not. So far as we 
can see this unsatisfactory state of affairs 


(2) (1906) A. O. 43:75 L. J. K. B. 129; 94 L, T. 36. 
703, P. 50; 4 L. G. R. 144; 22 T. L. R. 167. : 
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has not been much improved by the Oonso- 
lidating Rating and Valuation Act, 1925. 
By s. 24 (1) of that Act all such plant or 
mashinery in or around the hereditament 
as belongs to any of the classes specified 
in the Third Schedule of the Act shall be 
deemed to bea part of the hereditament. 

We have, however, to bear in mind that 
the words of the Rangoon Municipal Act 
to a great extent have been taken from 
the English Rating Acts and that conse- 
quently the decisions of the highest tribu- 
nals in England. must carry great weight 
with us. They have been followed consist- 
ently by the Courts of this country and 
notably bya Bench of the late Chief Court 
in Rangoon Electric Tramway & Supply Co. 
v. Rangoon Municipality (3). The decision, 
in that cass was concerned with whether 
machinery placed in a building for the 
purpose of the business concerned, though 
not physically attached to the building, 
could bs taken into consideration as en- 
haocing the rateable value, and on the 
authority of Tyne Botler Works Co. v. 
Overseers of the, Parish of Longbenton (4) 
and Kirby v. Hunslet Union Assessment 
Committee (2) it was decided in the affirma- 
tive. At page 122* Mr, Justice Hartnoll ob- 
serves: “The Judges in the English cases 
relating to machinery were, therefore, en- 
gaged in. deciding. the same question as we 
are now beingcalled on to decide. This 
being.so, although we are not, bound by 
the English cases, I fail tosee how we can 
lightly set aside the arguments and the 
decisions of. such Judges who were and are 
of the greatest eminence, and no argument 
has been advanced tous which, in my opin- 
jon, would justify us in doing so.” 
We have been asked to dissent from that 
decision. Weare unable todo so. At the 
time that the Rangoon Municipal Act, 1922, 
was passed, the Legislature knew the con- 
struction that had been put upon these 
words by the Chief Court, and, if it had 
been their intention to have dissented from 
that- view, they could have easily incorpo- 
rated words in s. 80, sub-s. (2), which would 
have clearly expressed their meaning. The 
fact that they didnot do so we must iater- 
. pret as concurrence with the interpretation 
‘put upon the words by the House of Lords 
and adopted by the Chief Court. 

(3) 24 Ind. Cas. 395; 7 L.B. R. 119; 7 Bur. L. T,- 


' (4) 1887) 18 Q. B.D. 81; 56 L. J. MC. 8; 55 L. T. 
825: 35 W.-R, 110; 51 J. P. 420. 
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We admit thatthe seating accommoda- 
tion -ofa theatre may not beat all anal- 
ogous to the machinery of a factory or miil. 
But ifreference is made to the enunciation 
of the principle upon which machinery was 
held capabie of being taken into considéra- 
tion in ascertaining the rateable value, we 
find that that principle is applicable to the 
seating accommodation of a theatre as much 
as to the machinery of a factory. | 


In the words of Lord Halsbury in Kirby's 
case (2) “The overseer .has a compara- 
tively simple problem to solve, although 


it is difficult enough sometimes; he 
sees the place. .being conducted as a 
‘brewery, or an iron foundry, or what 


not; he looks at the premises, he looks 
at the furniture which is necessary for 
carrying on the business as a brewery 
or foundry; he dces not in his own mind 
analyze, and to my mind he ought not 
to analyze, what would be likely to be the 
initial arrangements between the intended 
brewer and the owner of the freehold, to 
see who should provide this or that engine 
or what not, but he looks at the premises 
as they are, as they are being occupied, 
and as they are being used, and he says 
to himself, ‘Well, looking at the whole of the 
place, such and such is the rent which 
would probably be paid by a tenant from year 
to year for such an establishment 4s this’. 
And in that he does not and ought not to 
strip the whole of the place of everything 
but the four walls which contain the whole 
system of manufacture therein contained, 
and simply value either the ground upon 
which the building is placed, or the four 
walls and roof which are the containing 
elements of all the manufacture that goes 
on in it." 


Applying these words to the present 
cases, the Assessor looks at the premises and 
looks at the furniture whichis necessary 
for carrying on the business of a cinema 
theatre and then asks himself looking at the 
whole of the place such a rent would prob- 
ably be paid by a tenant from year to 
year for such an establishment as this, 
Until the law as laid down by Lord Hals- 
bury inthis passage and assented to by 
Lords Macnaghten and Robertson is shown 
to be erroneous by a tribunal like their 
Lordships of the Privy Council, we feel 


constrained to follow if. The Commissioner 


of the Rangoon Corporation has made it 
the basis for his decision in these cases, 


(97 I. O. 1926] 
We: accordingly consider that the appeals - 
fail and must be dismissed with costs five 


gold mohurs in esch case. l 
N. H. Appeals dismissed. 


ALLAHABAL HIGH COURT. 
SECOND Civin APPEAL No, 1631 or 1923, 

; March 5, 1926. 
Present:—Mr. Justice Banerji. 
RAM BAHADUR SINGH—Dzraenpant— 
l APPELLANT 

versus 


MUNESHAR CHAMAR—P .atntTire— 
RESPONDENT. 


Agra Tenancy Act (II of 1901), ss. 95, 177, 179, Sch. 


LV, group (e)—Suit under:s. 95—Decree of Assistant — 


Commissioner, First Class—Appeal, whether lies to Dis- 
trict Judge or Commissioner. 

An appeal from the decree of an Assistant Collec- 
tor of the First Class in a suit under s. 95 of the Agra 
Tenancy Act lies to the Commissioner under s. 179 
of the Act and not to the District Judge. 


Second appeal against a decree of the 
Additional District Judge, Gorakhpur, 
dated the 4th of July, 1923. 

Mr. S. S. Sastry, for the Appellant. 

Mr. Kumuda Prasad, for the Respond- 
ents. l 

. JUDGMENT. —Muneshar, the respond- 
ent. ia this case, instituted a claim for 
determination of the nature ofhis tenancy 


under s. 95 of Act II of 1901 in respect. 
~ of certain plots in. Mouza Barwa in the 


Court of the Assistant Collector, First Class, 
Gorakhpur, against the appellant, Ram 
Bahadur Singh, the zemindur of the land, 
The defendant contested the claim, and the 
Assistant Oollector dismissed the claim of 
the plaintiff on the lst of August, 1922, 
Muneshar filed an appealin the Gourt of 
the’ District Judge of Gorakhpur describ- 
ingit as an appeal- under s. 177, cl. (7) of 
_ the Tenancy Act. The learned Judge 

who heard the appeal decreed it on the 
4th of July, 1923. 

Ram Bahadur Singh has come here in 
second appeal and has raised various pleas, 
one of them being that no appeal lay to the 
District Judge from the decision of the 
Assistant Collector. - | ; 

A suit under s.95 falls in group (c) of- 
the Fourth Schedule of the Tenancy Act..An 
appeal from the decree of an Assistant 
Collector of the First Class can only lie if 
that order comes within the purview of s, 
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177, but suits under group (c) of the Fourth 
Schedule cannot be subject of that appeal 
under that section. 

The appeal to the District Judge was, 
therefore, incompetent, Under s. 179 an 
appeal lies to the Commissioner from the 
decree of an Assistant Collector, First Class, 
in any of the suits included in group (c). 
I am, therefore, of opinion that the appeal 
should have been filed in the Court of the 
Commissioner. 

I allow the appeal, set aside the decree 
of the District Judge and direct that the 
memorandum of appeal presented to the 


‘District Judge by Muneshar be returned 


to him for presentation to the proper Court. 
I make no order as to costs of this ap- 
peal. 


A. N, A. Appeal allowed. 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No. 121 of 1925. 
| July 8, 1926 
Present:—Mr. Justice Broadway and 
i Mr. Justice Coldstream. 
NATHA S{INGH—Derenpant—AppaLuant 
a versus l 
MAHAN SINGH AND ANOTEER—PLAINTIFFS 
HIRA SINGH AND OTHERS — 
DEFENDANTS —RESPONDENTS. 
Custom—Ancestral property —Land held jointly by 
brothers—Presumption—Finding of ancestral nature 
of property based on conjectures—Second appeal— 
Punjab Courts Act (VI of 1918), s. 41. 
. The mere fact that in Revenue Records certain 
brothers are shown as jointly owning a particular 
piece of land does not raise a presumption that their 
father also owned that land and that it was, there- 
fore, ancestral. [p. 243, col. 1.] 
A finding as to the ancsstral nature of certain pro- 
perty based upon mere conjectures and presumption 
is liable to be set aside in second appeal. [p. 242, 


eee v. Kabul Singh (1), followed. 

Miscellaneous second appeal from an 
order of the District Judge, Gurdaspur, 
Gated the 13th November, 1924, reversing 
that of the Subordinate Judge,’ Second 
Olass, Gurdaspur, dated the 29th June, 1923. 

Bakhshi Tek Chand and Mr, Mehr Chand 
Mahajan, for the Appellant. 

Messrs. G. S. Salariya and Anant Ram, 
for Mr. C. H. Oertal, for the Respondents, 
- JUDGMENT.—One Jiwan Singh hid 
three sons, Charat Singh, Jaimal Sin rh 
and Fateh Singh. Hira Singh and Ms- 
sammat Naraini, widow of Dula Singh, are 
the descendants of Oharat Singh, Taey 
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Chhawala to Natha Singh for Rs. 1,500 on 
the 27th July, 1915. Natha Singh is ade- 
scendant of Fateh Singh. On the 10th 
August, 1915, Hira Singh executed a deed 
in which he recorded the fact that he had, 
some two years previously adopted Gur- 
dial Singh, the grandson of Natha Singh, 
and had appointed him his heir. On the27th 
July, 1921, Mahan Singh and Kher Singh, 
descendants of Jaimal Singh, instituted a 
suit asking for a declaration that the aliena- 
tion by Hira Singh and Musammat 
Naraini in favour of Natha Singh would 
not affect their reversionary rights, On 
the 8th August, 1921, all the descendants of 
Jaimal Singh, including those two above 
named, instituted a suit asking fora decla- 
ration that the adoption of Gurdial Singh 
by Hira Singh was invalid and would not 
affect their reversionary rights. Both suits 
were contested and among other pleas one 
plea raised wasthat the property was not 
ancestral and that, therefore, the suits were 
incompetent. The learned Subordinate 
Judge held that none of the lands was 
ancestral and dismissed both suits, 

The plaintifisthereupon preferred appeals 
to the learned District .Judge who held 
that the lands in Mouza Chhawala were an- 
cestral qua the plaintiffs and that the lands 
in Chak Sharif were not. The appeals 
were accordingly accepted so far as the 
suitsrelated to the lands in Mouza Chhawala 
and both suits were remanded to the Court 
of first instance for the-disposal of the re- 
maining points at issue between the parties. 

Against these orders of remand Natha 
Singh and Gurdial Singh through Natha 
Singh have preferred appeals to this 
Court through Mr. Tek Chand who has 
urged that the finding as to the pro- 
perty in Mouza Chhawala being ancest- 
ral is bad as being based on no evidence 
and as having been arrived at on mere 
conjectures and erroneous inferences drawn 
from the facts found. Mr. Salariya for 
the respondents in these two- appeals 
raised the preliminary objection that the 
finding as, to the ancestral nature of the 
land was one of fact which could not be 
examined in second appeal. This objection 
will be dealt with in due course, 

Now, what has been found by the learn- 
ed District Judge is that Jiwan Singh was 
brought to this village of Chhawala by Mai 
Sada Kuar, widow of Sardar Gurbakhsh 
Singh Manwala “in order tọ improve culti- 


NATHA SINGH v. MAHAN SINGH, 
sold 862 kamals of land situated in Mouza. 
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vation and arrange for paying the land 
revenue’. It has also been found that cer- 
tain Gujars who were the owners of the land 
had mortgaged their rights to some Brah- 
mins from whom Jiwan Siogh had pur- 
chased the morgagee rights. It has also 
been found that Jiwan Singh had contract- 
ed with the Sikh Government for the pay- 
ment of the entire revenue of this village. 
Next, it was found that after the death of 
Jiwan Singh certain litigation took place 
in 1852 between the Gujars and Fateh 
Singh son of Jiwan Singh. The Gujars 
claimed to be the proprietors of the entire 
village while Fateh Singh claimed that his 
father, Jiwan Singh, had been brought there 
for cultivating and arranging for the pay- 
ment of land revenue by Mai Sada Kuar 
and that he had subsequently acquired the 
mortgagee rights of the Brahmins. The 
matter was settled, apparently arbitrarily, 
by arbitrators, the result being that Fateh 
Singh was declared to be the owner of the 
lands in his possession and the Gujars, the 
owners of the lands that they possessed. 
Subsequently Fateh Singh’s brothers, 
Charat Singh and Jaimal Singh, obtained 
one-third each of the land possessed by 
Fateh Singh after some litigation. It is on 
these facts which, of course, cannot be ex- 
amined in second appeal, thatthe learned 
District Judge has come to the conclusion 
that Jiwan Singh must have been and, 
therefore, was, the owner of the land in suit, 
He says in hiš judgment as follows:— 

“The plain fact is that Fateh Singh and 
subsequently Charat Singh and Jaithal 
Singh were recorded as owners of the land 
which they occupied, and they occupied it 
because their father Jiwan Singh before 
them had paid the land revenue and 
arranged its cultivation, two very importe 
ant elements in ownership.” 

These elements are, no doubt, important 
but nevertheless do not constitute owner- 
ship in themselves. Having arrived at this 
conclusion the learned District Judge held 
that the land in this village of Chhawala 
was ancestral, ; 

In Basanti v. Kabul Singh (l)a Division 
Bench of this Court held that a finding 
as to the ancestral nature of certain pro» . 
perty based upon mere conjectures and 
presumption is liable to be set aside in 
second appeal. It seems to me that the 
present case is one in which this principle 


0). 80 Ind. Gas. $29; 6 D. L. J. 197; A, IR, 1924 
ah, 465, 


(9? I. C. 1928] | 


applies, The learned District Judge on 
certain findings of fact has assumed that 
Jiwan Singh was the owner of the land. 
This assumption is based on nothing but 
conjectures; indeed having regard to the 
facts as found by the learned District 
Judge the inferences justifiable would ap- 
pear to be diametrically opposed to those 
drawn by him. I consider, therefore, that 
this is a casein which this Court can and 
should interfere. 

I would, therefore, accept both these ap- 
peals and setting aside the orders of re- 
mand restore the decrees passed by the 
Court of first instance. The appellants are 
entitled to their costs throughout. 

In the appeal relating to the adoption 
the respondent filed certain cross-objec- 
tions challenging the finding that the land 
in Chak Sharif was not ancestral. Mr. 
Salariya urged that in arriving at this find- 
ing the learned District Judge has referred 
to a document which has not yet been 
proved. This appears to be the case, but 
eliminating that document there is clearly 
no evidence tosupport the assertion that 
the land was ancestral. The mere fact 
that in the Revenue Records Jiwan Singh's 
sons are shown as jointly owning land in 
Chak Sharif is not sufficient to raise a 
certain presumption that Jiwan Singh was 
the owner of the said land, 

Ths cross:sbjections are, therefore, dis- 
missed. ' 


R. L, Appeals accepted. 


RANGOON HIGH COURT. 
First OIvIL APPBAL No. 105 or 1925. 
January 11, 1926. 

Present:—Sir Guy Rutledge, Kr., 
Chief Justice, and Mr. Justice Maung Ba. 
MA KIN KYAW—APpPELLANT 

versus 
R. C. DEY— RESPONDENT. 


Mortgage—Suit on mortgage—-Transferee from mort- 
gagor not impleaded—Decree for sale—Auction-pur- 
chaser, position of—Transferee, rights of. 

The auction-purchaser at a sale in execution of a 
mortgage-decree can enforce the mortgage as against 
a transferees of the equity of redemption who was 
nota party to the suit onthe mortgage. [p. 244, cal. 


Ata sale in execution of a mortgage-decree the 
interests of both the mortgagor and the mortgagee pass 
toths purchaser. But at a sale in execution of a 
simple money-decres the interest of the judgment- 
debtor alone passes to the purchaser, {tbid 

Maganlal v. Shakra Girdhar (3) relied on, 
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A person who has taken a transfer of property 
subject toa mortgage cannot be bound by proceed- 
ings in a subsequent suit between the prior mort- 
gagee and the mortgagor .to which he is not a party. 
[p. 244, col. 1.] 

Umes Chunder Sircar v. Zahur Fatima (4) relied on. 

The subsequent transferee has to be afforded an 
opportunity to redeem. He is not, however, entitled 
to anything more by reason of the fact that he had 
not-been impleaded. This omission can neither im- 
prove his position nor the reverse. [ibid. ] 

Ram Prasad v. Baskari Das (5) relied on. 


Appeal against a decree of Mr. Justice 
Cunliffe on the Original Side, in Oivil 
No. 200 of 1924. 

Mr. E. Maung, for the Appellant. 

Mr. Ray, for the Respondent. 

JUDGMENT.—This is an appeal from 
a judgment of Mr. Justice Cunliffe on the 
Original -Side giving a decree for sale 
against the appellant in Civil Regular 
No. 200 of 1924 in respect of a house and 
its site in 108th Street, Rangoon. < 

The premises originally belonged to one 
Ashraf Ali. By a registered-deed of 4th 
June, 1919, the owner created a simple mort- 
gage on them in favour of one Nanda 
Kumar Mahajan. By another registered 
deed of 2nd October, 1920, he again con- 
veyed the same premises to present ap- 
psllant, Ma Kin Kyaw. On 16th June, 1921, 
Nanda Kumar Mahajan filed Civil Regular 
No. 344 of 1921 on the basis of his mort- 
gage. Unfortunately he omitted to implead 
Ma Kin Kyaw as a co-defendant. In due 
course a decree was passed and the mort- 
gaged property put up to auction on 
17th November, 1923. Respondent Romesh 
Chandra Dey bought the property. How- 
ever,as Ma Kin’ Kyaw was in possession. 
he could only obtain symbolical posses- 
sion through the Court on the Ist of March, 
1924. Not feeling satisfied with such pos- 
session he filed the present suit about a 
month later. He prayed for actual posses- 
sion or in the alternative a decree for fore- 
closure or sale. The learned Judge follow- 
ing the case of S. P. S. Chetty Firm v. Maung 
Pyan Gyi (1) decided by a Bench constitut- 
ed of Sir Sydney Robinson, O. J., and 
Duckworth, J., disallowed the claim for 
possession and gave a decree for sale. 


. (Note : ~The judgment granted a foreclosure 


or sale. This was an accidental slip, 
With the consent of the plaintiff's Counsel 
a decree for sale was drawn up.) 

‘The main ground of appeal rests upon 
the question what rights were acquired by 


(1) 66 Ind, Gas. 562; 11 L. B, R, 119, 
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the auction-purchaser in such circum- 
stances. It is urged thatthe purchaser did 
not acquire the rights of the mortgagor 
asat the date of the mortgage but only 
those that subsisted in him at the date of 
the mortgage suit. This principle was laid 
down by a Full-Bench of the Madras High 
Court in the case of Mulla Vettil Seethi v. 
Achuthan Nair (2). There the contest was 
between an anction-purchaser and a puisne 
mortgagee in possession. It was held that 
the first mortgagee who has purchased the 
mortgaged property in execution of a 
-decree on his mortgage is not entitled to 
a decree for possession subject to redemp- 
tion by a puisne- mortgagee with possession 
who was not a party to the suit by the first 
mortgagee, 

The learned Judges did not decide that 
the auction-purchaser was not entitled to 
file a suit for sale against the puisne 
mortgagee. Ab a sale in execution of a 
tho tgage-decree the interests of both the 
mortgagor and the mortgagee pass to the 
purchaser, But atasale in execution ofa 
simple money-decree the interest of the 
judgment-debtor alone passes to the pur- 
chaser. This principle was adopted by the 
Bombay High Court in Maganlal v. Shakra 
Girdhar (3). We shall proceed to consider 
the respective rights of Ma Kin Kyaw and 
Romesh Chandra Dey. Ma Kin Kyaw by 
buying the house which was already mort- 
gaged obtained only an equity of redemp- 
tion a3 againstthe mortgagee whose rights 
were left unaffected. All that she can 
claim is‘ to redeem the mortgage. That 
right of redemption is left untouched when 
she was not impleaded iu the mortgage 
auit and had not been given a chance to 
redeem. Persons who have taken transfers 
of property subject toa mortgage cannot be 
bound by proceedings in a subsequent suit 
between the prior mortgagee and the 
mortgagor to which they have not been 
made parties: Umes Chunder Sircar v. 
Zahur Fatima (4). The subsequent trans- 
feree has to be afforded an opportunity to 
redeem. He is not, however, entitled to 
anything more by reason of the fact that 
he hud not been impleaded This omission 
can neither improve his position nor the 
reverse, Ram Prasad v. Bhikari Das (5). 

(2) 9 Ind. Cas. 513; (1911) IM. W. N. 165; 21 M. L. 
J. 213; 9 MeL. T. 431, 

(3) 22 B, 945; 11 Ind. Dee. (N. s.) 1212. 

- (4) 17 L A. 201; 18 O. 164; 5 Sar, P. O. J. 507; 9 Ind, 
Dec. (x. s.) 110 (P, 0). 
(5) 26 A, 464 
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We have pointed out that Romesh 
Chandra Dey fills a dual character and 
has acquired the intergsts of both the 
mortgagor and the mortgagee. As against 
him in the role of mortgagee Ma Kin 
Kyaw can redeem him. It will be illggi- 
cal to hold that in such role he cannot 
enforce the mortgage as against Ma Kin 
Kyaw. It has already been stated that the 
failure toimplead an interested person in 
a mortgage suit cannot equitably be treated 
as placing him ina better position than 
he would have occupied had he been im- 
pleaded. The right of suit as against Ma 
Kin Kyaw had not been extinguished by 
that fuilure. Order XXXIV, r. 1 of the C. P. 
C. was simply aimed at multiplicity of suits, 
The principle relied upon by Mr. E. Maung 
has reference only to the rights of the 
mortgagor acquired by the auction-pur- 
chaser. But the point involved has refer- 
ence to the rights of the mortgagee acquired 
by that purchaser. Our view that Romesh 
Chandra Dey can enforce the mortgage as 
against Ma Kin Kyaw finds support in 
Radha Pershad Misser v. Monohur Das (6) 
where Garth, O. J., expressly laid down 
that the purchaser ata mortgage-sale has 
no right to sue for “khas” pcssession of 
the property as against a transferee of the 
equity of redemption who was nota party 
to the suiton the mortgage but his only 
remedy isto bring a suit against such trans- 
feree for sale. 

The remaining ground to be considered 
is that the judgment failed to set out the 
basis on which the amount for redemption 
is to be calculated. We find that it is so. 
Had Ma Kin Kyaw been impleaded in the 
mortgage suit (Civil Regular No. 344 of 
192]) she would be required to redeem the 
property by paying Rs. 1,330-5-0. That 
amount was payable by 6th October 1922. 
Wealso find in the decree drawn up that 
interest at 6 per cent. per annum on that 
amount has been allowed since 6th October, 
1922, In our opinion Ma Kin Kyaw should 
not be madeto pay any penalty for the 
laches of the original mortgagee. It seems 
equitable to allow interest only from the 


‘date of the present suit, te, llth April, 


1924. Subject to this slight modification . 
we confirm the decision of the Trial Court 
and dismiss the appeal with costs. 

N. H. Appeal dismissed. 


O 60. 317; 70, L. R. 293; 3 Ind. Dec. (N, 6) 
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ALLAHABAD HIGH COURT. 
Secono Crvit Apgzan No. 1366 or 1923. 
May 18, 1926. 
Present:—Mr. Justice Daniels and 
: Mr, Justice King. 
HON'BLE Raja MOTI CHAND AND OTHERS 
~—~DEFENDANTS—APPELLANTS 
l VETSUS 
Kunwar KALIKANAND SINGH— 
PLAINTIFF—RESPONDENT. - 
Hindu Law—Stridhana of childless female, devolu- 
` tion of—Brother's sons, whether entitled to inherit. 
Under Hindu Law, stridhana of a childless female 
devolves on her death on her husband, and failing the 
husband, on his sapindas, and on failure of the hus- 
band's sapindas, on her blood relations. Therefore, 
brother’s sons of a Hindu female are entitled to in- 
herit to her stridhana in the absence of nearer heirs. 
[p. 245, col. 2.7 
Second appeal from a decree of the Dis- 
trict Judge, Benares. 
Messrs. Damodar Das and K. K. Malaviya, 
for the Appellants. 


Mr. Gadadhar Prasad, for the Respondent. 


JUDGMENT.—This second appeal 
arises out of a suit for a declaration that 
the house in suit belongs to the plaintiff, 
Kunwar Kalikanand Singh, and that one- 
third of itis not liable to be sold in exe- 
cution of a decree obtained by the defend- 
ants on the basis of a mortgage executed 
in their favour by Kunwar Nityanand 
Singh. The latter was a brother of the 
plaintiff Kunwar Kalikanand Singh, and 
there is a third brother named Kunwar 
Kamlanand Singh. 

The plaintiffs case is that the house in 
dispute belonged to Wusammat Badan Del, 
his father’s sister, who died some time 
before 1903, and that she transferred the 


house to him before her death by an oral 


gift. The defendants denied the alleged 
gift, and their case is thatthe three brothers, 
namely, the plaintiff, Nityanand Singh and 
Kamlanand Singh, inherited the house as 
heirs of Musammat Badan Dei, and that 
Nityanand Singh had a title to transfer 
the one-third share in the house. 

The trial Court and the lower Appellate 
Court have found that the alleged gift in 
the plaintifi’s favour was not proved. It 
has also been found by the Court below 
that neither party have proved their title 
to the property. According to the Court 
below, the plaintiff and his brothers e mld 
in no case be heirs of Musammat Balan 

ei. The plaintiff has been found to have 
been in actual exclusive possession of the 
house in dispute since the death of Musam- 


MOTI OHAND V, KALIKANAND SINGH, 


245 


mat Badan Dei, but his possession has 
not been found to be adverse to his bro- 
thers, so the Court below held that he 
could not get a declaration of title. He 
was, however, granted a declaration that 
the defendants are not entitled to dis- 
possess him and have one-third of the house 
sold in exacution of their decree. 

The Court below is wrong,in our opin- 
ion, in holding that the plaintiff and his 
brothers could never come in as heirs of 
Musammat Badan Dei, their father’s sister. 
We have been referred to Kanakamal v. 
Ananthamathi Ammal (1) and Ganpat Rama 
Joshi v. Secretary of State (2) in which it 
has been held that the stridhan property of 
a childless Hindu female devolves on her 
death on her husband, and failing, the 
husband, on his sapindas, and on failure of 
the husband's sapindas, it devolves on the 
blood relations of the deceased. The same 
view is taken by West and Buhler in their 
“Hind Law”, Fonrth Edition, pages 505 to 
508. No authority to the contrary has heen 
shown to us. It, therefore, seems to be 
clear that on failure of the husband's heirs 
the property would pass by inheritance to 
the blood relations of Musammat Badan Dei 
and might, therefore, pass to the plaintiff 
and his brothers. The Court of first in- 
stance said that the three brothers were 
the only relations whom Musammat Badan 
Dei hadleft behind. It has not been shown 
that any sapindas of her husband were in 
existence. So we must at least hold that 
the claim that Kunwar Nityanand Singh 
had succeeded to one-third of the house 
in dispute by inheritance has not been dis- 
proved. 


On the finding that the property may 
have devolved upon the three brothers by 
inheritance the view of the Court below 
cannot be upheld. Al three brothers were 
equally entitled to the property and the 
mere fact that the plaintiff has been found 
to have been in exclusive possessiqn of the 
property will not extinguish the title of 
his brothers. It has been expfessly found 
that his possession was not adverse to his 
brothers, so he must be presumed to be 
holding the property on their behalf. 

It is clear that he has not established 
his claim for a deelaration that Nityanand 
Singh was not entitled to mortgage the 


(1) 25 Ind Cas. 901; 37 M. 293, 
(2) 62 Ind. Cas. 109; 45 B. 1106; 23 Bom. 


L. R. 
462. ° 
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one-third share, and the claim was rightly 
dismissed by the trial Court. 

The Court below was also wrong, in our 

view, in granting the plaintiff a declara- 
tion that the defendants-respondents were 
not entitled to dispossess him, or to 
have one-third share of the house in dis- 
pute sold in execution of their decree. A 
declaration in these terms could only have 
been given on the view that Nityanand 
“Singh was proved to have no title to the 
property. We may note in passing that a 
decree for a declaration that the defend- 
ants were not entitled to dispossess the 
plaintiff was not asked for in the plaint. 

We, therefore, allow the appeal and dis- 
miss the plaintiff's suit with costs in all 
Courts including in this Court fees on the 
higher scale. l 


A. N, A. Appeal allowed. 


BAEN a Nar Ea 


CALCUTTA HIGH COURT. 
ORIGINAL CIVIL. 

June 25, 1926. ; 
Present:—Justice Sir Charu Chunder 
Ghose, Kr, 

BAIJNATH KAMANI—Desrenpant— 
APPLICANT 
versus 


THe SECRETARY or STATE ror INDIA 


iw COUNCIL—P.LainTirF— RESPONDENT. 

C. P. C. (Act V of 1908), s. 115-—-Presidency Small 
Cause Courts Act (XV of 1882), s. 18—Suit against 
Secretary of State—Cause of action arising outside 
territorial jurisdiction—Small Cause Court, jurisdic- 
tion of —Error of law—Revision. 

A suit against the Secretary of State for India in 
Council can only be brought in the Court within the 
local limits of whose jurisdiction the cause of action 
arises. 
ye Doya Narain Tewari v. Secretary of State (1) and 
Rodricks v. Secretary of State (2) followed. 

A Small Cause Court has no jurisdiction to enter- 
tain a suit against the Secretary of State for India, 
where the cause of action has arisen wholly outside 
its territorial jurisdiction, unless leave has been taken 
under ‚s. 18 of the Presidency Small Cause Courts 
Act. the Court does entertain and decide such a 
suit, its decision must be set aside under s. 115, O. P. 
©. It is not a case of a mere error of law, but of 
the exercisgof a jurisdiction by the Court not vested 
in it by jaw. 

Application in the matter ofs. 115, ©. P. C., 
and in the matter of Suit No. 6984 of 1925, 
in the Calcutta Small Causes Court. 

Mr. W: W.K. Page, for the Defendant- 


Applicant. 
Mr. B. K. Bose, for the Plaintiff. 


JUDGMENT.—This is an application 
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short point that I have got to decide in 
this case is whether the Small Causes Court 
had jurisdiction to enfertain this suit against 
the Secretary of State for India in Council. 
No leave under s. 18 of the Presidency 
Small Cause Courts Act had been taken 
prior to the institution of this suit and 
it is, therefore, contended on behalf of the 
Secretary of State that inasmuch as the 
cause of action arose wholly outside the. 
jurisdiction of the Small Causes Court, this 
suit against the Secretary of State is not 
maintainable, having regard to the decisions 
ofthis Court in Doya Narain Tewary v. 
Secretary of State (1) and MRodricks v. 
Secretary of State (2). 

, On behalf of the plaintiff it has been 
contended that the Secretary of State carries 
on business, 1. e., conducts the management 
of the Eastern Bengal Railway in the Head 
Office thereof which is situate at Kaila Ghat 
Street within the jurisdiction of the Small 
Causes Court and that, therefore, the pre- 
sent suit is maintainable and no leave under 
s. 18 of the Presidency Small Cause Courts 
Act was necessary. It is further contended 
that the error, if any, made by the’Small 
Causes Court was a mere error of law and 
that this Court will not interfere under 
s. 115, 0. P. O., with the decision of the 
Small Causes Court. 

In my view this matter is concluded by 
authority, namely, that a suit against the 
Secretary of State for India in Council can 
only be brought in the Court within the 
local limits of whose jurisdiction the cause 
of action arises. There can beno doubt that 
in this case the cause of action had arisen 
wholly outside the territorial jurisdiction of 


‘the Small Causes Court and }inasmuch as 


no leave had been taken under s. I80f the 
Presidency Small Cause Courts Act, the 
present suit was not maintainable. The 
Small Causes Courtcannot,in my opinion, 
give jurisdiction by taking on entirely 
wrong view of the law and itisa mistake 
to suggest that the error in this case was 
a mere error of law. The correct view is 
that the Small Causes Court in the circum- 
stances which appear on the record exer- 
cised a jurisdiction not vested in it by law. 
The order, therefore, of the Small Causes 
Court is set aside and the present appli- 
cation must be allowed with costs. 
N. M. Application allowed. 


(1) 14 C. 256; 7 Ind. Dec. (xN. s.) 170. . 
(2) 21 Ind. Cas. 1; 40 0. 308, 


for revision under s, 115, 0, P, Ọ., and the 
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CALCUTTA HIGH COURT. 
TESTAMENTARY AND INTESTATE JURISDICTION, 
PariIrion FoR PRESUMPITON OF DEATH. 
June 28, 1926. 

Present:—J ustice Sir Oharu Chunder 
Ghose, Kr. 

In the goods of GANESH DAS 

AURORA Dscgsszp. 

Evidence Act (I of 1872), s. 108, scope of—Pre- 
sumption of death—Time of death. l 

Under s. 108, Evidence Act; there is a presumption 
as to the death of a person not heard of for seven 
. years. There is no presumption, however, ‘as to the 
tims of his death and if any one seeks to establish 
ths precise period at which such person died, he must 
do so by actual_ evidence. 

The question for which provision is made in s. 108 
of the Evidence‘Act is whether a man is alive or dead 
at the time the question is raised, in other words, the 
presumption of the continuance of life ceases at the 
expiration of ssven years from the period when the 
person in question was last heard of. |p. 247, col. 2.] 

Tani v. Rikhi Ram (1), In re Benjamin (2) and In 
re Walker (3) relied on. 

Mr. R.C. Deb, for the Applicant. 

JUDGMENT .—This is an application 
for an order that the death of one Ganesh 
Das Aurora may be presumed and that the 
pstitioner may be atliberty to declare and 
state inher intended petition for grant of 
L3tters of Administration to her of the 
progerty and credits of the said Ganesh 
Das Aurora deceased, that the death of the 
said Ganesh Das Aurora occurred .on or 
since the 2Jth August, 1918, and she may 
beat liberty to verify such statement in her 
intended petition, 

. The circumstances under which this ap- 

plication has been made, briefly stated, are 
as ‘follows: 
the said Ganesh Das Aurora. It is stated 


that the applicants husband disappeared - 


onor about the 29th August, 1918, and has 
not baen heard of since by her orany other 
member of hisfamily or any relations or 

friandsor by any one to the applicants 
' knowledge. It is further stated that diligent 
enquiries and searches to find out the where- 
abouts of the said Ganesh Das Aurora in 
various places in British India, such as 
Calcutta, Howrah, Hardwar, Bindhyachal, 
Mittra, Mtawah, Brindavan, Amraoti and 
Agra, have been male but without success 
and advertisements were inserted ia various 
places in Culcatta. Tae said Ganesh Das 
Aurora could not be found nor was any in- 
formation received about him. 

Now, under s, lO3of the Indian Evidence 
Act I thinkin this case Ganesh Dis Aurora 
must be presumed to be dead. There is no 
presumption, however, as to the time of his 
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death and ifany one seeks to establish the 
precise period at which such person died, 
he must do so by actual evidence. The 
question for which provision is made in 
s. 108 of the Indian Evidence Act is whether 
a man is alivaor dead at the time the ques- 
tion is raised, in other words, the presump- 
tion of the continuance of life [there is a 
presumption in favour of continuance of 
life, see Tani v. Rikhi Ram (1)| ceases at 
the expiration of seven years from the 
period when the person in question was last 
heard of {see in this connection In re 
Benjamin (2), In re Walker (3).] 

The order, therefore, will not be as prayed 
for but will be in the following form. In 
the permises herein mentioned the death 
of thesaid Ganesh Das Aurora may be 
presumed and the petitioner be at liberty 
to declare and state in her intended petition 
for grant of Letters of Administration to 
her of the property and credits of the said 
Ganesh Das Aurora deceased that in the 
events which have happened the death of 
the said Ganesh Das Aurora may now be 
presumed and the applicant may be at 
liberty to verify such statement in her said 
intended petition. 


N. H. Application granted in part. 
” (D 56 Ind. Cas. 742; 1 L. 554; 114 P. L. R. 1920; 2 


. L. d. 481. 
game (1902) 1 Ch. 723; 71 L. J. Ch. 319; 86 L. T. 


(3) (1872) 7 Oh. A. 120; 41L J. Gh. 219; 25 L.T 
715: 20 W.R. 171. 





RANGOON HIGH COURT. 
Qrvit Reviston No. 108 or 1925. 

‘ February 4, 1926, 
Present:—Mr. Justice Pratt, 
MA SAW YIN—Peritionge 

versus 


HOCK TO—Regsponpant. 

C. P.C. (Act V of 1903), O. XXI, r. 46---Executien 
of decree—Attachments of debts due to judgment-debtcr 
-~ Procedure, 

Where a Court is asked, in execution of a decree, 
to attach debts alleged to be due by third persons to 
the judgment-debtor, itis not the business of the 
Court to determine in the first instance whether the 
debts are really due, or to refuse execution, if the 
parties alleged to be debtors to the judgment-debtor 
deny that they are so. But after attachment the 
Court may either sell the debts, giving notice to the 
intending purchasers thatthe existence of them iy 
denied by tha alleged debtors, or may appoint a 
Receiver to realise the debts by bringing suits against 
the debtors. [p. 248, cols. 1 & 2.] E 

Toolsa Goolal v. John Antone. (1) and Maharaja of 
Benares v. Patraj Kunwar (2), followed. ° 


Mr. A. C. Mukerjee, for the Petitioner. 
Mr, Sanyal, forthe Respondent. 
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JUDGMENT.—On the 29th June, 1925 
= Hock To obtained a decree in Suit No. 84 
of 1925 of the Township Court, Monywa, for 
Rs. 600 amount ddvaneed for purchase of 
onions against Maung Mye and Ma Shwe Ko. 
` In Execution Case No. 44 Heck To applied 
the same day fora temporary injunction 
against the price of 1,000 vies of onions sold 
by the jndgment-debtors to Ma Ka, Ma E 
Me, Ma Ya Hmiand Ma Saw Yin respec- 
tively. The debts were attached by a pro- 
hibitory order under O. KAI, r. 46, on the 
2nd July, 1925. Thelanguage of the lower 
Court is inaccurate and the prohibitory order 
is described as a temporary injunction. 
The purchasers of the onions applied for 
removal of attachment on the ground that 
they had paid the judgment-debtor Ma 
Shwe Ko, their vendor, for the onions before 
service of the prohibitory orders on. them. 
Their applications were dealt with in sepa- 
rate miscellaneous cases. 
This Courtis only concerned with the 
applications of Ma Saw Yin and Ma Ya Hmi. 
The Court found that Ma Saw Yin and 
Ma Ya Hmi had failed to prove that they 
had paid for the onions and dismissed the 
applications for removal of- attachment 
Civil Miscellaneous Cases Nos. 8 and 9 of 
1925). 
Having done so the Court then proceeded 
in the execution case to order the pur- 


chasers to pay the price of the onions bought | 


into Court. . ; 
Ma Saw Yin and Ma Ya Hmihave now 
filed applications for revision of the orders 


dismissing their applications for removal . 


of attachment and directing them to pay the 
price of the onions purchased into Court. 

It is contended that the Court had no 
jurisdiction inthe miscellaneous cases. to 
decide whether the price of.the onions had 
been paid, and thatthe order in the exe- 
cution case to pay the money in Court was 
ultra vires, when thedebt was not admit- 
ted. It is further contended that the ac- 
tion of the Court in acting on the evidence 
in the regular suit, to which applicants were 
not parties ‘ion the removal of attachment- 
proceedings was illegal. This is undoubt- 
edly so. ae < 

Toolsa Goolal v. John Antone (1) and 
Maharaja of Benares v. Patraj Kunwar (2) 
are authority for holding that where the 
Court is asked, in execution of a decree, to 


(1) 11 B. 448, Ohitty’sS. O. C. R. 147; 6 Ind. Dec. 


(N. s.y 294. 
. (2) 28 A. 262; A. W. N. (1905) 277. 


MULIBAT ¥, VASSIBAT, 


(97 L 0. 1928) 


attach debts alleged to be due by third 
persons to the judgment-debtor, itis not- 
the business of the Court to determine in 
the first instance whether the debts are 
really due, or to refuse execution, if the 
parties alleged to be debtors to the jildg- 
ment debtor deny that they are so. But 
after attachment the Court may either. sell 
the debts, giving notice to the intending 
purchasers that the existence of them is 
denied by the alleged debtors, or may ap- 
point a Receiver to realise the debts by 
bringing suits against the debtors. 

The Court has attached the debts, which 
was presumably what the decree-holder in- 
tended, when he asked for temporary in- 
junctions against the price of the onions. 

The Judge was, therefore, right in refus- 
ing to remove the attachment, although the 
decision was*based on wrong reasons. 

The order for payment into Court in 
the execution case was, however, ultra. vires 
as the existence of the debts was denied. 

The orderfor payment of the alleged debt 
into Court in Execution Case No. 441s set 
aside so faras the present applicant Ma 
Saw Yin is concerned. Applicant will be 
allowed costs in this application and inthe 
execution proceedings which she rightly 
contested. 

Advocate’s fee 
mohurs, 

_N. A, 


in this Court two gold 


Order accordin gly. 


ee 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Cavil Suir No. 641 or 1924. 
May 7, 1925. 
Present:—Mr. Aston, A. J. C. 
MULIBAI— PLAINTIFF 

vETSUS 2 

VASSIBAI AND ANOTHER— DEFENDANTS. 

Landlord and tenant—Relative permitted to occupy 
premises— Ejectment—Improvements, compensation Jor, 
whether can be claimed—Tenancy not proved—Decree 
on basis of title whether can be passed. 

Where a plaintiff in a suit for ejectment fails.to 
establish the tenancy alleged by him he is, neverihe- 
less, entitled to a decree on the basis of his title 
Pe defendant can show a better title. [p. 282, 
col. 1. ont ab 

Where a relative is permitted to occupy premises 
on account of relationship and effects improvements 
upon the property during the period of his occupancy, 
he is entitled to compensation for the improvements 
ene by him at the time of ejectment. [p. 252, 
col. 2. l 

Mr Kewal Ram, for the Plaintiff. 

Mr. Kundanmal, for the Defendants. 

JUDGMENT.—This iş a suit filed by . 
the plaintiff for. the ejectment..of the de- 
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fendants from certain premises in Survey 
No. 88 Survey Sheet A-L* Market Quarter 


Karachi, for an account of the recoveries ` 


made by defendant No. 1 from defendant 
No, 2 for a decree of such sum as may be 
due and for mesne profits from date of suit 
till possession. l 

Plaintiffs case is that her deceased hus- 
band Menghraj died ahout 1914 possessed 
absolutely of the plot of land and buildings 
bearing Survey No. 88, that plaintiff was 
left as his only heir, that about 12 months 
ago she permitted Vassibai the defendant 
who is the sister of the deceased Menghraj 
to occupy a tenement on the first floor asa 
tenant-at-will, that Vassibai two or three 
months previously without the knowledge 
and consent of plaintiff put defendant No. 2 
in occupation of the 2nd floor and was receiv- 
ingrent from him, that plaintiff on 30th 
June, 1924, terminated the tenancy and called 
upon defendants to vacate and defendant 
No. 1 to render an account but this they 
refused todo. The suit was put down as 
a short cause. On 2nd October the dis- 
pute was referred to arbitration on the 9th 
October, time was extended and on 13th 
Ovztohber thé reference was superseded. 

The suit then proceeded as a short cause. 
Mr. Kundanmal stated in Court by way of 
defence that he denied the existence of 
any tenancy. Defendant No. | was in pos- 
session in her own right asthe widow of 
Dongermal and that defendant No.1 be- 
sides had been in adverse possession for 
more than the statutory period. Plaintiff 
is the daughter-in-law of Thawerdas, the 
father of defendant No.1. Dongermal and 
Thawerdas were partners and the property 
is partnership property purchased out of 
partnership funds. The lst defendant, he 
alleged, constructed the 8rd ‘story at her 
own expense. In any case she was entitled 
to residence and maintenance under Hindu 
Law since she was a widow who had re- 
ceived no property from her husband. Her 
father, therefore, was under an obligation 
to maintain herand since the plaintiff had 
inherited the estate she was also bound 
by the obligation. Plaintiff. it was alleged, 
was in possession of the ground floor, de- 
fendant No. 1 of the Ist and 2nd floors, 
It was further contended that the plaint 
was insufficiently stamped and the suit 
time-barred. 

The evidence shows that the defendant 
Vassibai was born in 1875 or thereabouts. 
She was the daughter of one Thawerdas. 
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Her sister Tilly, her mother Wandhai and 
her brother Menghraj have all died. In 
1885 Vassibai married Dongermal, the son 
of Coellaram hawerdas died about 1°00, 
at the time of his death Vassibai'’s brother 
Menghraj according to Vassibai was about 
a year old, according to Takandas he was 
10 years old. Plaintiff born in 1856, she 
says she was ten when she married and her 
husbaud 12 or 13 This would make 
Menghray 6 or 7 years old when his 
father died and since plaintiff alleges 
that he lived 6 or7 years after marriage, 
Menghraj according to her story would 
be between 18 and 20 at the time of 
his death in 1912 or 1913. Takandas, 
however, supports Vassibai’s story that 
Menghraj at the time of his death was only 
16. I think plaintiff has endeavoured to 
make hima little older than he was at 
the time of his death. It is clear that 
after her father’s death Vassibai came to 
live in the house in order to look after her 
young brother and that with short inter- 
vals when she paid visits to Las-Rela her 
native place and on one occasion when she 
went on a pilgrimage she has lived there 
ever since. Vassibai brought up her 
young brother and got him married to the 
plaintiff. Vassibai also looked after the 
business. Plaintiffin this connection ad- 
mits that the kotht used to be in charge 
of servants who used to consult Vas-ibai. 
In time Vassihai and Mulibai came to be 
known as the “lady Sethias.” They appear 
ty have lived amicably together on the 
first {floor of the house but trouble arose 
about the year 1919 for Vassibai had married 
her daughter to the son of one Jethanand 
and the plaintiff Mulibai discovered that 
Vassibal was advancing money from the 
firm to Jethanand. Sheremonstrated with 
Vassibai who virtually told her to mind her 
own business. Mulibai thereupon went to 
her native place Las-Bela and filed a suit 
in the Las-Bela Court, According to Ex. 
3 a document put in during the evidence 
on commission of Mulibai, she complained 
in April, 1920, that Vassibai who could have 
no title to her paternal karkharfa accord- 
ing to Dharam Shastra and local practice 
was interfering in the business and had ` 
taken forcible possession and had turned 
her oul. Plaintif wished to have control 
of the karkhana and wanted Vassibaito be 
restrained by injunction from interfering. 
In the judgment dated 25th April, 1924, is 
was stated that Vassibai had no objection. 


d50 
to Mulibai having the karkhana but 
pointed out, that she had brought up 
Manghraj and had carefully managed the 
karkhana fora long time and should, thera- 
fore, get a share in it, Vassibai was direct- 
ed to file a suit if she wanted compensa- 
tion for her work. Exhibit 3 appeara to 
have been admitted in evidence without 
objection while Mulibai was being examin- 
ed by the Court Commissioner. I think it 
would be dangerous, however, to place 
much reliance on tha document, The 
papers basar nosealand do not appear to 
ba certified as required by law. 

The evidence shows that Vassibai had 
been away from Karachi on a prilgrimage. 
Plaintiff's case is that she was absent for 
some years, Vassibai’s that she was only 
absent for afew months. I am of opinioa 
that Vassibai's version of the time she was 
away is the more reliable. Plaintiff first 
said that she stayed 12 months at Las-Bela 
she then corrected thus and alleged that 
she stayed there 3 years and her final 
version was that she was there for 2 or 23 
years. She said at one time that after her 
return she was 3 or 3} years in Karachi. 
The evidence, however, appears to me to 
show beyond reasonable doubt that she re- 
turned about a year ago as alieged by de- 
fendant for it was about a yearago that 
Varial charged Vassi with driving plaintiff 
out of the house. Plaintiff herself alleged 
that she returned after her suit at Las-Bela 
was decided and the date of Ex. 3 is 25th 
April, 1924. es 

During Vassibai’s temporary absence 
plaintiff had engaged Varial and Varial 
was told at Las-Bela that he was not to 
allow Vassibai to live in the house in 
Karachi. However, when plaintiff returned 
sha found Vassibai living on the first floor. 
According to Varial Vassibai said she did 
not claim any rights of ownership but 
asked for permission toremain 1n the house 
for ashort time because she had come on 
a visitof condolence and he gave her per- 
mission. I do not believe this story. Vassi- 
bai impressed me in the witness-box as a 
very strong minded lady and her admitted 
acts after Mulibai’s return support this 
‘view and so too does Tolarams— admission 
that his sister-in-law the plaintiff is afraid 
of her. “She refused to allow Mulibai to 
come to the firat floor although the plaint- 
“ia articles were there and Mulibai was 
forced to remain ou the ground floor, In 
„addition to this Vassibai filed a criminal] 
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complaint against Varial. &Tas story that 
sis asked Varial for parmission to remain 
a short timsin ths house appears to ma 
vary uolikaly. Vassibai's version is that 
sie exclaimed “why should I’ not live in 
my hou33." Varial almitsed on another 
occasion that Vasaibai enquired what right 
had he to tell her to leave and he charged 
Vassibai with having driven Mulibai from 
the housa 10 or 1l months ago, The story 
that Vassibai sought permission from Varial 
to remain in the house temporarily seems 
to me an invention fabricated to lend 
colour to the plaintiff's allegation in the 
plaint “that about 12 months ago the 
plaintif permitted defendant No. 1 to oc- 
cupy a tenement on the Ist fiooras a tenant- 
at-will without payment of-rent.” The 
truth basing that about 12 months ago de- 
fendant No. f who had lived in the house 
with temporary interruptions since about 
1900 prevented the plaintiff from coming to 
the first floor where she used t) reside with 
the defendant, There can be no doubt, I 
think, from the sale-deed, Ex. 2, that Tha- 
werdas purchased the property from Tirith- 
das in 1880. The house in suit no doubt, is 
in the Market Quarter while the sale-deed, 
Ps. 2. refers toa house in the Napier Quar- 
ter but if ths boundaries referred to in 
the sale-deed are carefully examined and 
compared with those of the house in suit 
there can be no doubt, I think, that the 
house referred to isthe same. In the sale- 
deed Thawerdas alone is referred to as the 
purchaser of the house. In a certified ex- 
tract from the Revenue Register produced 
by the plaintiff Thawerdas alone was re- 
ferred to as the owner. The defendant, 
Vassibai, contradicted herself repeatedly 
when giving evidencs as to the ownership 
of the house. At one time she alleged 
that the house was purchased out of part- 
nership funds, another tune that Thawerdas 
and Ohellaram owned it before the part- 
nership. At one time that the property 
was purchased in the name of her father, at 
another that the agreement of partnership 
was executed in the house in suit. If this 
were so how could the house in suit have 
heen purchased out of partnership funds. 
Takandas in his desire to help Vassibai went 
so far ag to allege that Dongermal worked 
at the firm after Chellaram. It is clear, 
however, from tha evidence that Chellaram 
survived his son Dongermal by 6 or 7 years, 
for Vassibai says Dongermal died 20 years 
ago, Lahorimal that he died 18 or 20 years 
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. ago and Chellaram according to defendant 
died 12, 13 or 14 years ago. 

The story that Ohellaram and Dongermal 
were partners in the business and part 
owners of the property in suit does not 
appear to agree with the probabilities of 
the case for if they had rights in the busi- 
ness and in the property it is hardly likely 
that Devidas the son of Chellaram and 
brother of Dongermal would leave the 
karkhana and the property in the charge 
of two widows. The story also appears in- 
consistent with .Vassibai’s own allegations. 
The defence stated by Mr. Kundanmal at 
the commencement of the case was that 
the property was partnership property 
purchased out of the partnership funds. Mr. 
Kundanmal made the comparatively modest 
claim that defendant had erected the 3rd 
storey. When she was examined-in-chief 
however, Vassibai madeno mention of the 
ərd storey but alleged that she built the 
house in suit 24 or 25 years previously. 
This would be about 1900 four years or 
thereabouts before the death of her hus- 
band, Dongermal,. eleven years or there- 
ahouts before the death of her father-in- 
law, Chellaram, a surviving partner. Later 
on Vassibai explained that she built the 
house 3 or 4 years after her father’s death 
and at the conclusion of her evidence she 
said the house was newly built by me 20 
years ago, This would be about 1904 or 
about the time when her husband Donger- 
mal died. Is it likely that a woman who 
up to then would have no occasion to 
meddle with business affairs could sudden- 
ly build a house out of partnership funds 
when the surviving gomashta partner was 
still alive. There is, no doubt, a contradic- 
tion in her evidence regarding the time 
when Chellaram died, at one time she said 
he died 12, 13 or 14 yeara ago and that 
Dongermal died 20 years ago, at another 
time she said that after her father-in-law 
died Dongermal carried on the business 
but later on she said after the death of my 
husband my father-in-law carried on busi- 
ness at lLas-Bela and again came to 
Karachi. 

Lahorimal could not say when Chellaram 
died whether before or after his son, when 
questioned about the new building he said 
the “gomashtahs built the new house” adding 
. “thatis the lady who was here.” “Chellaram 
and Pursumal were the gomashtahs and 
Vassibai was there but the gomashiahs 
erected the house.” A reference has been 
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made to the evidence of Takandas, ancther 
witness Tulsidas alleged that Ohellaram 
and Dongermal worked at the kothi, he 
could not say in what capacity. Lahorima] 
deposed to the fact that they were partners 
of Thawerdas. 

Against this evidence Harkishendas who 
says he was a neighbour for about 20 or 
21 years and used to smoke a hubble- 
bubble at the kothi after taking meals 
and that the firm purchased silk from 
him declared he never saw Dongermal 
there and that people atthe firm used to 
tell him that Thawerdas was the proprietor 
and that he never heard Dongermal’s name 
mentioned as a partner. I believe the 
story that Vassibal erected the 3rd floor 
out of the funds of the business after 
Menghraj married, but it does not appear to 
me established that Chellaram or Donger- 
mal were either partners in the business or 
joint owners of the property which, I am 
satisfied belonged to Thawerdas who bought 
it from Tirithdas. With regard to Vassibai's 
claim to maintenance she herself admits 
that her husband's family has property at 
Las-Bela. Devidas according tothe evi- 
dence has property at Son Miani worth 
about Rs. 3,000 or Rs. 4,000 and carries on 
business there. 

It is regrettable thatthe widows could 
not arrive at a settlement of this dispute, 
It was the defendant who brought up her 
younger brother Menghraj, it was the de- 
fendant who brought about his marriage 
with the plaintiff Mulibai. It was the de- 
fendant who looked after the business and 
was the sole person to whom the servants 
looked for directions for a number of years, 
Jt was the defendant who added the third 
storey out of the funds of the business. 
And now the plaintiff on the strength of 
her rights, as the widow of the deceased 
Menghraj wishes to eject her sister-in-law 
the defendant as a tenant-at-will whom 
she no longer desires to have on the pre- 
mises. Mr. Kewalram has relied on Gobind 
Lall Seal v Debendronath Mullick (1) as 
showing that permission given to a relation 
to live on premises on account of charity 
or relationship constitutes a tenancy-at- 
will. In my opinion Mr. Kewalram has 
failed to prove that 12 months ago the 
plaintiff gave permission to defendant No, 
1 to occupy the tenement as a tenant-at- 
will. I do not believe that defendant No. 1 
se 6 0. 311; 7 O. L. R. 181; 3 Ind. Dee, (x. s.) 
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asked for permission either from. Varial or 
from the plaintiff. On the contrary what 
heppened about 12 months ago was that 
defendant No.1 prevented plaintiff from 
coming to the upper floors. Mr. Kundan- 
mal relying on Balasidhantam v. Perumal 
Chetty (2) contends that the plaintiff, having 
failed to establish the particular tenancy- 
at-will, referred to in the plaint, is not en- 
titled to have the defendant ejected on the 
ground that she is a trespasser; for if he 
fails to prove the tenancy he is not entitled 
to eject defendant as a trespasser, see 
` Chennaverasawmy v.Chinna Satyanarayana 
‘Murthy (3). Mr. Kewalram, on the other 
hand, has cited the case of Balmakund v. 
Dalu (4) a case in which there was no 
specific issue as to title but evidence was 
called on both sides as to title. It was 
there held that although the plaintiff had 
failed to establish a case of letting she 
“was entitled to a decree on the basis of 
‘the title unless plaintiff could show a better 
title. This was followed in Salig Ram v. 
Ram Narayan (5), see also Abdul Ghant 
v. Babni (6) where it was held that the 
plaintiff was entitled to a decree for posses- 
sion notwithstanding that the suit was 
“based on a tenancy. In Durga Charan 
Biswas v. Kailash Chandra Das (7) the Cal- 
cutta High Court held that where the 
“plaintiff sues for possession and makes out 
aprima facie caseifthe defendant sets up 
a title the onus is on the defendant to 
prove his title. See also Khiaram v. 
Chhatomal (8)and Jat Chand v. Girwar 
Singh (9). It is established, in my opinion, 
that the plaintiff is the owner of the pre- 
mises in suit that defendant was criginally 
a tepant-at-will living on the premises 
without payment of rent on account of busi- 
ness and family relationship and that about 
12 months ago she refused to allow plaintiff 
to live on the upper floor. It isnot dis- 
puted that defendant No. 1 sub-Jet the 2nd 
floor, to Pethoo Mahraj. Vassibai admits 
` that she let the second floor to him 12 
months ago for Rs. 25 per mensem. On 
12th May, 1924, plaintiff's Pleaders Messrs. 
Vaswani and Co. sent defendant No.la 
notice terminating the tenancy in one month 
. (2) 27 Ind. Cas. 162; 27 M. L. J. 475; 1 L. W. 641, 

3) 21 Ind. Cas. 560. 

5 25 A. 498; A. W. N. (1903) 112. 

(5) 3 Ind. Cas. 589; 12 O. ©. 188. 

(8) 25 A. 256; A. W. N. (1903) 18 (F. B). 

7) 54Ind Oas. 645. 

8) 20 Ind. Cas. 570; 7 5. L. R. 23. - 
_ (9) 52 Ind. Oas. 366; 17 A. L. J. 814; 41 A. 669. 
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from lst June, 1924. I am of opinion that 
plaintiff as the owner of, the premises in 
suit is entitled to a decree for ejectment 
and also to mesne profits from Ist July, 1924, 
until vacant possession, is given at Rs. 50 
per mensem. Defendant No 1, on the other 
hand, has established that she as a tenant 
greatly improved the value of the property 
by adding a3rd storey tothe knowledgeofthe 
owner and without objection on the owner's 
part. She is, in my opinion, entitled to com- ` 
pensation for the improvement thus effected, 
see Dattatraya Rayaji Pai v. Sridhar 
Narayan Pai (10) which was also a case 
between relatives in which compensation 
was granted for improvementseffected: see 
also Yeshwadubai v. Ramchandra Tuka- 
ram (11) and Mrs. Jessie Foulkes v. Rajah- 
rathna Mudal (12). Vassibai having carried 
out the improvement with funds of 
the business may be Nhable to account 
to the firm for the money thus drawn and 
expended. On the other hand as she for a 
number of years was tlie sole person con- 
trolling the business as the “Lady Seth” 
she may have a large claim against the 
firm, With questions of this kind, how- 
ever, we are not cone-rned ina suit for 
ejectment and mesne profits. 

Defendant No. 1 as tenant has effected a 
valuable improvement to the property and , 
is entitled as a tenant to be compensated 
by the landlord on the termination of the 
tenancy. There isno evidence as to the 
amount spent by Vassibai in erecting the 
3rd storey and virtually the only basis for’ 
assessing the rate of compensaticn is the 
rent of Rs, 24 per mensem which that storey 
is now fetching. It is necessary, therefore, to 
exercise caution. Jam of opinion taking 
the circumstances into consideration, that 
a sum of Rs. 2,500 atleast should be. paid - 
as compensation to Vassibai. 

I give judgment for plaintiff for eject- 
ment and mesne profits at the rate of Rs. 50 
per mensem from Ist July, 1924, until vacant 
possession is given. I give judgment for 


_ defendant for Rs. 2,500 as compensation for 


improvements. 
Defendant to be ejected in three months 
from this date. 
Defendant to pay Court-fees on Rs. 2.500 
before she getsa decree. Each party to 
pay their own costs. 
Z. K. Suit decreed, 
(10) 17 B. 736; 9 Ind. Dee: (N. B.) 483 


(11} 18 B. 66; 9 Ind Dee. (x. s.) 553. 
(19) 6 M. H. C. R. 175 at p. 179. 
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MADRAS HIGH COURT. 
SeconD O1vit Apexst No, 1171 oF 1922. 
July 22, 1925. 

Present:—Mr. Justice Phillips and 
Mr. Justice Ramesam.. 
AYYAGARI VENKATA SURYA- 
NARAYANA -—PLAINTIFFE—APPRLLANT 
“Versus 
MAKKA VENKU NAIDU AND OTAERS— 
DEFENDANTS Nos.: l ro 7 AND Nos. 9 To 15 
— RESPONDENTS. 

Adverse possession—Grant by Crown—Third person 
in adverse possession—Suit by grantee against tres- 
passer—Preceding adverse possession, effect of. 

A trespasser who has been in adverse possession of 
lands belonging to Government for re than 12 
years, though less than 60 years, can sutcessfully set 


up the pleaof adverse possession against a person’ 


claiming title undera grant from Government, even 
though the 12 years’ period of the trespasser’s adverse 
possession had wholly or partly expired before the 
date of the grant. [p. 255, col. 1.] 

In such a case the title of the grantee would be 
extinguished, although it would have been open to 
the Government to have asserted its title and resumed 
possession from the defendant and given it to the 
grantee. [2bid.] < 

Kuthaperumal Rajali v. Secretary of State for India 
(11) „Ananda Mohan Koy v Kina Das (5), Deo v. 
Morris (6), Emmerson v. Maddison (7), Jagadindra 
Nath Roy v. Hementa Kumari Debi (1), Municipal 
Commissioners for the City of Madras v. Sarangapant 
Mudaliar (3) and Pullanpally Sankaran Nambudrt v. 
- Vittil Thalokat Mahomed (4) relied on. 

-  Gowrikantam v. Ramamurthy (8) dissented from. 


Second appeal ayvainst a decree of the 
Court of the Additional Subordinate Judge, 
Vizagapatam, in A. S. No. 215 of 1921 (A. S. 
No. 302 of 1919 on the file of the District 
Court, Vizagapatam), preferred against that 
of the Court of the District Munsif, Rajam, 
in O. S. No. 311 of 1918. 

Mr. Y. Suryanarayana, for the Appellant. 

Mr. B. Jagannadha Das, forthe Respondents. 

ORDER.—in this case the plaintiff is 
the appellant before me. The suit was 
filed to recover certain lands which were 
originally service inam lands attached to 
office of karnam and were enfranchised by 
Government. The Subordinate Judge found 
that item No. l had been held adversely by 
the defendants from before 1839 and as to 
items Nos 2 and 3 that the defendants were 
holding them adversely for at least 20 years 
before suit. On these findings he held that 
the suit is barred by limitation. , The 
plaintiff files the second appeal. 

The enfranchisement was effected by 
Government in 1906, the title-deed, Ex. B, 
being dated December 2, 1906, and the 
present suit was filed on June 26, 1918. If 
the plaintiff gets a fresh cause of action 
from the date of the enfranchisement by 
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Government, there is no doubt that the 
plaintiff's suit is not barred. The Privy 
Council have now held that enfranchise- 
ment constitutes a fresh grant. If the 
plaintiff obtained the title in 1906, free 
of the prior adverse possession, then lis 
suit is not barred. The point in appeal 
thus reduces itself to the question whether 
when the Crown makes a grant ata time 
when the defendant was already in adverse 
possession for less than 60 years, what ad- 
verse possession counts in a suit by the 
grantee. If the prior adverse possession 
would not be counted against the grantee, 
then the period would be 12 years from the 
date of the gM. This is the view now 
pressed before me by the appellant. The 
other view is that the preceding adverse 
possession should count against the plaint- 
iff and if the period of prior adverse posses- 
‘gion exceeded 12 years the suit is barred ; 
in other words, the moment the grant is 
made by the Crown the titleis extinguished 
subject to the possibility of obtaining peace- 
ful possession (vide below). It is claimed 
by the respondent that the latter view is 
supported by Jagadindra Nath Roy v. 
Hementa Kumari Debi (1). The point was 
not directly discussed init but it was held 
that the period of 60 years under Art. 149 
doces not avail the grantee from the Crown 
and, therefore, the period of limitation was 
only 12 years. It was held that the suit was 
not barred as the plaintiff was a minor and 
the adverse possession began in his time. 
“I think the case is not conclusive on the 
point. Another case relied on by the re- 
spondent is Gunga Gobind Mundu! v. Col- 
lector of the 24-Pergunnahs (2). This case 
also does not seem to me to be conclu- 
sive. The respondent next relies on 4 
case in Municipal Commissioners for the 
City of Madras v. Sarangapant Mudaliar (3), 
All that was held there was that the period 
of sixty years cannot be taken advantage 
of by a Municipality. But assuming it ia 
12 years, from what time that should be 
computed was not discussed in it. The 
same remarks apply to Pullanpally Sanka- 
ran Nambudri v. Vittil ThalokateMahomed 
(4). The actual decision went off on a 
ground other than limitation. Though 


these cases are not clear in favour of the 
(1) 32 0.129; 80. W. N. 809; 6 Bom. L. R. 765; 1A. 

L. J. 585; 311. A. 203; 8 Sar. P. O. J. 698 (P. OO). 
(2) 11 M. I. A. 345;7 W. R. P. O. 21; 1 Suth, PO. J, 


676; 2 Sar. P. O. J. 284; 20 E. R. 131. 
3) 19 M. 154; 6 Ind. Dec. (wn. s.) 812. 
Ri 28, M. 505; 15 M. L. J. 416, 
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respondent, the case in Annada Mohon Roy 
v. Kina Das (5) supports his contention and 
I do not see why, on principle, the defend- 
ant’s adverse possession prior to the grant 
from the Crown is terminated by the grant 
and cannot be tacked on to later adverse 
possession after the grant. If such prior 
adverse possession was for a period of more 
than 12 years, there is no need to tack it on 
to the later adverse possession and we would 
think the assignee's title is extinguished 
if he cannot get peaceable possession and 
has to sue to recover possession. This 
view is supported by Doe v. Morris (6). 
The raspondent also refers to a case in 
Emmerson v. Maddison mm It seems to 
me that this case lays down the correct 
principle in such matters, In sucha case 
if the Crown takes peaceable possession 
from the trespasser and then hands it over 
to the grantee and the grantee enters into 
possession the case does not present any 
difficulty. The long possession of the tres- 
passer short of 60 years does not avail him. 
Even if the Crown does not obtain posses- 
sion, if the grantee from the Crown is able 
to get peaceable possession it may be that 
such possession will be upheld against a 
trespasser ina sult by the trespasser and 


it may not be correct to say strictly that the 


grantee’s title is extinguished immediately 
on the making of the grant. But where 
the grantee could not obtain peaceable 
possession and has to resort to a Court of 
Law then I do not see how an exception can 
be made to the-general principle of limita- 
tion and cut up the defendant's adverse 
possession into two parts, the portion prior 
to ‘the grant and the portion after the 
grant, the former being unavailable to the 
defendant ; and yet this seems to be the 
view taken in Gowrikantam v. Ramamurthy 
(8). In that case the grant from the Orown 
was in 1911. The defendant was in adverse 
possession from 1905 and it was held that 
the period prior to 1911 could not be added 
to the period after 1911. It is true that 
ease différs from the case before mein the 
fact that there the period prior to the grant 
was less thari 12 years whereas in the case 


before me it is more than 12, but I de not 
(5) 81 Ind. Cas. 675; 28 O. W. N. 66; A.I R. 1924 


Cal. 394 
6) (1835) 2 Bing. (N. a) 189; 132 E. R. 75; 2 Scott 
278; 1 Hodgas 215; 4 L. J. O. P. 285; 42 R. R. 587. 

(7) (1906) A. O. 569; 75 L. J. P. ©. 109; 95 L. T, 


(8) 80 Ind. Oas. 857; 46 M, L. J. 482; 34M. L. T. 
23}: 19 L. W. 663; (1924) M, W. N. 565; A I R. 1924 
Mad, 788, | 
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see how this makes any difference. It seems 
to me the case in Gowrikantam v. Ramamur- 
thy (8) is opposed to all established princi- 
ples of law andis not correctly decided. I 
am informed a Letters Patent Appeal 
against the decision was dismissed without 
notice to the respondent.- In my opinion, 
the ease requires re-consideration. Another _ 
case relied on by the appellant is Krishna 
Sastri v. Singaravelu Mudaliar (9). The 
actual decision itself is capable of explana- 
tion and of being distinguished. In that 
case, the plaintiff was not the grantee from 
the Crown. The grantee seems to have 
somehow got peaceable possession and the 
trespassers who had previously been in 
possession had to bring the suit, the grantee. 
being the defendant. The case may be 
regarded as correctly decided with refer- 
ence ta observations in Emmerson v. Mad- 
dison (7) but some of the observations in 
the case are more in consonance with 
Gowrikantam v. Ramamurthy (8) and I can- 
not agree with them. For instance, at page 
475* it is said “the grant of a new title 
which could be questioned by any out- 
sider who had trespassed on the property 
would be meaningless.” Ifthe trespasser 
had been in possession for more than 12 
years and sticks to the possession, that is, 
if he succeeds in preventing the Govern- 
ment or the grantee from getting peaceable 
possession, 1 do not see why his question- 
ing the new title should be meaningless. 
But apart from the sentence seeing that the 
grantee got possession and was defendant, 
the decision itself need not to’ be attacked. 
I do not see my way to distinguish Gowri- 
kantam v. Ramamurthy (8). It is inconsist- 
ent with Annada Mohon Roy v. Kina Das 
(5). If Gowrikantam v. Ramamurthy (8) 
is correct, this appeal must be allowed. But 
I do no think Gowrikantam v. Ramamurthy 
(5) is correct and I think this appeal ought 
to be dismissed, I, therefore, refer this case 
to Bench of two Judges. 





. This second appeal coming on for hearing 
before this Bench in pursuance of the Order 
of Reference dated 28th April, 1925, the 
Court delivered the following 
JUDGMENT.—This case has been re- 
ferred to this Bench by one of us and thé | 
arguments on both sides have been dealt 
with in the order of reference. It will, 
(9) 91 Ind. Gas. 130; 48 M. L. J. 470, (1925) M. W, 
N. 218; A. I. R. 1925 Mad. 780; 48 M. 570. x 
“Page of 48 M. L, J| Ed] 
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therefore, be unnecessary to repeat this in 
detail. The reference was rendered neces- 
sary on account of tie decision of Wallace, J. 
reported as Gowrikantam v, Ramamurthy 
(8)in which he held on the authority of the 
Privy Council decision reported as Venkata 
Jagannadha v. Veerabhadrayya (10) that 
unless the Government had at the time of 
resumption no right to resume the first de- 
fendant has no case; that is to say, that 
although there might have been 12 years’ 
adverse possession against the grantes, such 
adverse possession could not be effsctiva 
when there was a further grant by the 
Government before the right of Government 
had been lost by prescription. In coming to 
this conclusion the learned Judge appears 
to have relied on a sentence in the judg- 
ment of Ayling, J. In Krishna Sastri v. 
Singaravelu Mudaliar (9) that is the grant 
of a new title which could be questioned by 
any outsider who had trespassed on the pro- 
perty would be meaningless, but we may 
observe that that sentence merely relates to 
_ the validity of the title conferred by the 
grant and has no reference tothe question of 
‘possession. In the present case it would, no 
doubt, have been open to Government to 
have asserted its title and resumed posses- 
sion from the defendant and given posses- 
sion to the grantee. That has not been 
done. The Government is no party to the 
suit. As against the plaintiff there has 
been adverse possession -for over 12 years 
and such adverse possession was also ad- 
verse to the Government and the question 
of ‘whether such possession gives a good 
title against plaintiff has been definitely 
decided in the affirmativein Kuthaperumal 
Rajalt v. Secretary of State for India (11) 
and Ananda Mohan Roy v. Krishna 
Doss (8), These two decisions are algo 
in accordance with the principle laid down 
in Jagadindra Nath Roy v .Hementa 
Kumari Debi (1), Municizal Commissioners 
for the City of Madras v. Sarangapani 
Mudaltar (3) and Pullanpally Sankaran 


Nambudriv. Vittil Thalokat Mohamed (4). 


We accept these authorities in preference 
to the decision of Wallace, J.,in Gowrikan- 
tam v. Ramamurthy (8) and accordingly 
dismiss the second appeal with costs. 

V, N. V. Appeal dismissed, 


A. N. A. 

(10) 61 Ind. Cas. 667; 44 M. 643; 41 M. L.J. 1; 34 
C. L.J. 16; 14 L. W. 59; (1921) M. W. N. 401; 30 M. 
L. T. 14; 26 C. W.N. 302; A, I. R, 1922 P, G, 96; 48 
I. A. 244 (P. 0.). l 

(11) 30 M. 245; 17 M L, J, 174, 
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PATNA HIGH COURT. 
Cryin Revision No. 163 oF 1926. 
July 12, 1926. 
Present:—Mce. Justice Kulwant Sahay. 
RADHEY KISHAN LAL—PETITIONER 
` VEYSUS i 

RAMESHWAR PRASAD— OPPOSITE PARTY. 

C. P. C. (Act V of 1908), O. XXI, r. 58—Mortgagee 
in possession, whether can object to attachment—Pro- 
cedure, 

A mortgagee in possession can apply under O. XXI, 
r. 58, O. P. O., for removal of an attachment of the 
mortgaged property in execution of a money-decree 
against the mortgagor, but if it can be inferred that 
the intention of the decree-holder was not to attach 
the property itself but the equity of redemption, the 
attachment may be allowed to continue upon the 

Maharaj Bahadur Singh v. Norsharan Bibi (2), 
followed. 

Biswanath Patra v. Langaraj Patra (1), explained, 

Petition against an order of the Munsif, 
Jehanabad, dated the 27th March, 1926. 

Mr. Satayadeo Sahay, for the Petitioner. 

Mr. S. K. Mitter, for the Opposite Party.. 

JUDGMENT.—The opposite party ob- 
tained 2a money-decree against oneMusammat 


equity of redemption. [p. 256, col. 1.] 


Brijpeari Kuer and in execution thereof 


proceeded to attach certain houses in Jehan- 
abad. The petitioner claims to be a mort- 
gagee of the houses under two deeds, one 
dated the 9th August, 1921, and the other 
dated the 5th March, 1923. The first mort- 
gage is alleged to be an usuiructuary mort- 
gage and the second mortgage a simple 
mortgage. The petitioner claims to be in 
possession of the housea under the usufruc- 
tuary mortgage. He filed an application 
before the learned Mungif under O. KAI, 
r. 58, of the C. P. C. for réléasing the attach- 
ment and he also made a prayer in that 
application for an order that the attach- 
ment may continue subject to his mortgage 
under the provisions of r. 62. The learned 
Munsif has held that the application is 
not maintainable and has dismissed the 
same. He has.at the same time observed 


‘that what will be sold is the right, title 
‘and interest of the judgment-debtor in the 


disputed houses, and if the applicant ia 
dispossessed after the sale, then it would be 


open to him to come in under O. XXI, 


r. 100, ofthe C. P. ©- The petitfoner has . 
come up in revision against this order of 
the Munsif and it is contended that he is 
entitled to apply under O. XXI, r. 58, as 
he is in possession of the property. The 
learned Munsif gives no reason whatsoever 
for holding that the application is not 
maintainable. I find nothing in the pro- 
visions of r, 58 of O. AXE, which would . 
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prevent a mortgagee in possession from 
making an application under this rule. 
‘ The learned Counsel for the opposite party 
relies upon a decision of this Court in 
Biswanath Patra v. Lingaraj Patra (1). It 
is, no doubt, true that in-that case it was 
observed that a mortgagee in possesion 
was not entitled to come to Court and 
argue that tha property was not liable to 
-attachment. But what I understand that 
judgment to mean was that a mortgagee 
in possession could not object to the attach- 
ment of the mortgagor's interest in the 
property. In Maharaj Bahadur Singh v. 
Norsharan Bibi (2) Tt was held that it was 
open to a mortgagee in possession to apply 
under O. XXI, 1.98 of the ©. P. O. for re- 
moval of an attachment of a mortgaged 
property under execution of a money-decree, 
bat that if itcan ba inferred that the inten- 
tion of the decree-holder was not to attach 
the property itself but the equity of re- 
demption, the attachment may be allowed 
to continue upon the equity of redemption. 
‘Their Lordships relied on the authority of 
two Bombay cases and one Calcutta case 
in support of their decision and I am in- 
clined to agree with the view taken in 
that case, In the present case, however, 
the learned Munsif has pointed out that 
what will be sold is the right, title and 
interest of the judgment-debtor. It is, there- 
fore, clear that what was intended to be 
attached is the right, title and interest of 
the judgment-debtor, in other words, the 
right of the judgment-dehtor to redeem the 
petitioner if the petitioner has got a valid 
mortgage. The attachment, therefore, in 
the .present case must be considered to be 
confined to the mortgagor's interest in the 
attached property ; and the interest of the 
petitioner, if he has any, in the mortgaged 
property. will not be affected by the attach- 
ment. Both parties are willing to allow 
the attachment to continue on a declaration, 
that the attachment is an attachment of 
the mortgagor's interest in the property. 
The attachment will, therefore, subsist with 
this declaration, 
COSIS. |. ; 

“ALN. A Order accordingly. 
` 1) 70 Ind. Cas, 306; 1 Pat. 159; A. I. R. 1922 Pat. 


03. 
(2) 80 Ind. Cas, 428; A. I. RA 1929 Cal. 296, 


TEJPAL V. KALYAN. 


I make no order as to 
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ALLAHABAD HIGH COURT. 
SECOND Orvit Avpeau No. 460 or 1924. 
June 29, 1926. 
Present:—Mr. Justice Daniels. 
TEJPAL AND anoTHar—PLAINTIFFS— 


APPELLANTS 
ii VETSUS : 
KALYAN AND ANOTHER—DEPENDANTS— 
RESPONDENTS. 


“Transfer of Property Act (IV of 1882), s. 99—Sale 
in contravention of, not void but irregular. 

JA salt in contravention of tha provisions ots. 99 
of the Transfer of Property Act is merely irregular 
and, therefore, valid unless it is set aside before its 
confirmation. ` 

Lal Bahadur Singh v. Abharan Singh (1), Ashutosh 

Stkdar v. Behari Lal Kirtania (2) and Uttam Chandr 
Daw v. Raj Krishna Dalal (3), followed. l 


Second appeal against a decree of the 
District Judge, Agra, dated the Ist Febru- 
ary, 1924. . 

Me. N. P. Asthana, for the Appellants. 

Mr. Mangal Prasad, for the Respondents. 

JUDGMENT.—This is an appeal by 
the defendants in a suit for redemption 
which has been dismissed. The find- 
ing of the Court below is that the mortgagee 
purchased the equity of redemption at a 
Court-auction sale as far back as 20th No- 
vember, 1888. The trial Court held that this 
sale was anullity, having been eifected under ` 
a simple money-decree in contravention of 
s. Y9 of the Transfer of Property Act which 
was then in force. But, as the Court below 
points out, a Full Bench of this Court has ` 
held in Lal Bahadur Singh v.- Abharan 
Singh (1), that a sale in contravention of 
this section was merely irregular ‘and was 
valid unless set aside before confirmation. 
The Caleutta High Court bas taken the 
same view in two cases, Ashutosh Sikdar v, 
Behari Lal Kirtania (2) and Uttam Chandra 
Daw v. Raj Krishna Dalal (3). It is impos- 
sible for the appellants to contest the vali- 
dity of a Full Bench ruling of this Court. 
On the findingsof fact arrived at by the 
Court below. that ruling is fatal to the 
appeal, which I, accordingly, dismiss with 
costs including fees on the higher scale. 

There is another diffculty in the way of 
the appellant in that the respondent has 
filed an affidavit to-day stating that one of 
the respondents, Kalyan Singh, and òne 
of the appellants, Tejpal, died eighteen and. 
eight months ago respectively. If this is 
correct; the appeal has abated against 


Kalyan Singh and as his heirs are indefesi- 
(1) 27 Ind. Oas. 795; 37 A. 165; 13 A. L. J. 138. ~ 
(2) 35 C. 61; 11 O. W.-N. 1011; 6 O. L. J. 320, 

(3) 55 Ind, Cas, 157; 47 O. 877; 24 O., W. N. 229; 32 
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bly entitled to retain possession of the 
plots in suit the whole appeal would neces- 
sarily fail on tùis ground. The appellant 
has not had time to answer this affidavil, 
but. gs the appeal fails on the merits it is 
wrinecessary to go into the question. The 


~ Jaffidavit may remain on the record, 


TAN. A Appeal dismissed. 


ee 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIGINAL CIVIL Swit No. 380 oF 1922. 

June 29, 1926. 

Present:—Mr. Lobo, A. J. C. 
LALCHAND KHUSHALDAS AND 
OTHERS—PLAINTIFFS 
VvETSUS 
HUSSAINIO MAMO AND OTHERS— 
DEFENDANTS. 
Insolvency—Composition, essential characteristic of, 
when an act of insolvency—Assignment, assigned debt, 
whether can be attached—Decree subsequent to assign- 
ment. of claim, whether vests in assignee—‘Debt”, 
what w—‘Mere right to sue'—Assignee not brought 

on record pending suit, whether can execute decree. 
The execution of a composition deed by a debtor 
amounts to an act ofinsolvency. [p. 0, col. 1.] 


Karsandas v. Maganlal (2), Ex parte Tughes (3) and . 


In ve Wood (4), relied upon. 

A “debt” means an actually existing debt, that is, 
a perfected and absolute debt and not merely a sum 
of money which may or may not become payable at 
some future time or the payment of which depends 
on contingencies which may or may not happen. [p. 
261, col. L] 

Haridas Acharjia Chowdhry v. Baroda Kishore 
Acharjia (5), relied upon. 

An assignment ofa right to sue for unascertained 
damages for breach of contract is invalid but a claim 
which in part alone consists of such damages is not 
the less an actionable claim on that account. |ibid.] 

A bona fide assignment by a debtor ofhis entire 
property for the benefit of his creditors divests him 
of any interest which can be the subject-matter of 
attachment. [p 261, col. 2.] 

Bamanji Manikji v. Naoroji Palanji (10) and 
Bapuji Auditram v. Umedbhai Hathesing (11), relied 
upon. 

Where a decree-holder has, during the pendency of 
asuit in which he subssquently obtains a decree, 
assigned his right to a third party who is not 
brought on the record, the assignee has no right to 
execute the decree that is subsequently passed. [p. 
- 262, col. 1] 

Basroorvithil Bhandari v. Ramachandra Camthi 
(12), Dost Muhammad v. Altaf Hussain Khan (13), 
Peer Mahomed Rowthen v, Raruthan Ambalam (14), 
Silu Peda Yelligadu v. Surya Rao (15), Ari Chetty v. 
Theerthamalai Chetty (16), Mathurapore Zemindari 
Co., Ltd. v. Bhasaram Mondal (17) and Genaram 
Kapurchand v. Hanmantram Surajmal (18), relied 
upon. 

A man can contract to assign property which is to 
come into existence in futureand when it has come 
into existence equity treating hat which 
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ought to be done fastens upon that property and the 
contract to assign thus becomes a complete assign- 
ment.’ |p 263, col. 1.) : 

Purmanandas Jiwandas v. Vallabdas Wallji (19) 
and Collyer yv Isaacs (20°, relied upon. 

When an actionable claim involved in a suit has 
been assigned, the decree subsequently passed vests 
Se and becomes his property. [p. 262, 
Col. I. j 

Mr. Kalumal Pahlumal, for the Plaintiff. 

Mr. Assudamal Rewachand, for Defend- 
ants No. I. 

Mr Jhamatmal Valiram, for Defendants 
No. II (a & b). 

JUDGMENT.—The defendants Nos. 2 
(a) and (b) in this suit carried on a grocery 
business in Karachiin the name and style 
of Keshavji Ladha, On 9th March, 1918, 
these defendants in partnership with one 
Valabdas Gangaram agreed to purchase 
from the Firm of Abdul Ali Moosabhoy 
a plob of land with buildings thereon 
bearing survey No. 21-B survey sheet 
No. B-7 Rambaugh Quarter, Karachi, for a 
sum of Rs. 80,000. Rs. 4,000 was paid to 
the sellers as earnest money. Some time 
in April of the same year Valabdas Ganga- 
ram settled with the defendants No. 2 and 
retired from the partnership. Onor about 
30th April, 1918, the boomin land was then 
prevailing in Karachi, the defendants No. 2 
agreed to re-sell the property referred to 


‘above to the defendant No. | in this suit 


for Rs. 84,000, and received from the de- 
fendant No. 1 Rs. 5,000 as earnest money. 
The kobala required the defendant No. L 
to take a conveyance direct from Abdul Ali 
Moosabhoy. The period for completion of 
their purchase by the defendants No. 2 from 
Abdul Ali Moosabhoy was due to expire 


‘before the period within which the defend- 


ant No. l was bound to complete; in order 
to induce Abdul Ali Moosabhoy to extend 
the former so as to coincide with the latter 


the defendants No. 2 paid them a further 


sum of Rs. 5,200 towards the purchase 
Messrs. Abdul Ali Moosabhoy were 
not really the owners of the property in 
question, they had in their turn contracted 
to purchase it from one Gokaldas Lalji and 
others. Soon after June 1918, there was a 
slump in the land market and *the con- 
tracts referred to above were never com- 
pleted. 

On 26th September, 1918, the defendant 
No. 1 filed Suit No, 842 of 1918 of this 
Court against the defendants No.’ 2 for 
return of earnest money, interest thereon 
and damages for breach of contract, in all 
Rs. 11,100. Exs. 10, 11 and 14 are certified, 
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copies of the plaint, decree and written 
statement in this suit. 

The defendants No. 2 promptly replied 
by filing. on 2nd November, 1918, Suit 
No. 958 of 1918 of this Court against Messrs. 
Abdul Ali Moosabhoy. Their claim there- 
in was valued at Rs. 20,000 consisting of 
Rs. 4,000 earnest money paid by them, 
Rs. 5,200 paid towards purchase price, 
Rs. 414-8-0 interest; Rs. 4,000 damages and 
Rs. 6,385-8-0 further damages occasioned 
-by the filing of Suit No 842 by the defend- 
ant No. 1. Exs. 8, 9 and 13 are certified 
copies of the plaint decree and written 
atatement in this suit. 

While these suits were yet pending the 
defendants No. 2 failed in business and en- 
tered into a composition with the large 
majority of their creditors. Exhibit 7, dated 
9th December, 1920, is the composition deed. 
The plaintiffs Nos. 1 to3in this suit are 
the trustees appointed under this deed of 
composition. The defendant No. 1 the 
plaintiff in Suit No. 842 of 1918 was invited 
to join in the execution of the said deed 
but elected to stand out. The trustees, 
plaintifis Nos, 1 to 3 entered upon their 
duties as such but made no attempt to 
have themselves brought on the record in 
Suits Nos. 842 and 958 of 1918 referred to 
above. They obviously should have done 
so; why they did not does not appear on 
the record. The suits referred to were 
finally disposed of on 9th January, 1922. 
Suit No. 842 of 1918 was decreed against 
the defendants No. 2 for Rs. 5,100 costs 
and interest (Hx. 11), the Rs. 5,100 obvious- 
ly Yepresenting the earnest money paid 
. by defendant No.1 with interest till date 
of suit. Suit No. 958 of 1918 was decreed 
-against Messrs. Abdul Ali Moosabhoy for 
Rs. 9,614-8-0 costs and interest (Ex. 9), the 
Rs. 9,614-8-0 obviously representing the 
earnest money and part purchase-money 
paid by the defendants No. 2 with interest 
till date of suit. No damages were allowed 
in eitHer of these suits. 

In February, 1922, Messrs, Abdul Ali 
Moosabhoy the judgment-debtors in Suit 
No. 958 of 1918 deposited in Court the 
decretal amount about Rs. 11,393. In exe- 
cution of his decree in Suit No. 842 of 1918 
the defendant No.1 promptly attached the 
amount deposited and later withdrew there- 
from the amount of Rs. 6,646-8- 3. 

On 20th February, 1922, the plaintifis, as 
trustees under the composition. deed, applied 
“40 withdraw the amount of the decree in 
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favour of the defendants No. 2 which had, 
as stated above, been deposited in Court by 
the judgment-debtors. They found they 
had been forestalled by the defendant No. 1 
and had to content themselves for thetime 
being with taking the balance lying mn. 
Court some Rs. 4,747. On 30th March, 19225 
the trustees filed the present suit against the 
defendant No. 1 for recovery of Rs. 6,646-8-3 
withdrawn by him. The insolvent debtors 
were impleaded as defendants No. 2, On 
llth April, 1922, the defendants No. 2 finding 
themselves harassed by some of their cre- 
ditors who with the defendant No. 1 had 
stood out-of the composition of December, 
1920, applied to have themselves adjudi- 
cated insolvent and for the appointment of 
an interim Receiver. Exhibits 15 and 17 
are certified copies of these applications, 
They were adjudicated insolvents on llth 
August, 1922. On 5th December, 1922, the 
Official Receiver in whom the estate of the 
defendants No.2 had vested by virtue of 
the adjudication order applied to the In- 
solvency Court under s.4 of the Insolvency 
Act (V of 1920) fora declaration as against 
the trustees under the composition deed of 
December, 1920, of his superior claim to 
the estate of the insolvents, etc. On 31st 
August, 1923, by a consent order the trus- 
tees, plaintiffs Nos. 1 to 3, undertook to hand 
over to the Official Receiver the estate of 
the defendants No. 2 so far as it remained 
unadministered. Exhibit 18 is a certified 
copy of this application and the order 
thereon. In-November, 1923, the Official 
Receiver was brought on the record of this 
suit as plaintiff No. 4. ; 

The defendants No. 2 obtained their dis- 
charge on 17th October, 1924. A certified 
copy of this order is Ex. 19. ` 

On 19th April, 1926, as nothing further 
remained to be done in connection with 
the insolvency proceedings in regard tn the 
defendants No. 2 the proceedings were 
ordered by the Insolvency Court to be re- 
corded. Exhibit 20is a certified copy of 
that order. , 
“Now the plaintiffs’claim in this suit, short- 
ly put, is as follows :— 

Under the deed of composition Ex. 7, 
dated 9th December, 1920, they say the en- 
tire property of the defendants No. 2 exist- 
ing or acquired thereafter by realization 
or otherwise was assigned to and became 
vested in the trustees (inter alia the claim 
of the defendants in Suit No. 958 of 1918 
pending against Abdul Ali Moosabhoy) 
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for the benefit of the creditors; the defend- 
ants No. 2 had, therefore, no interest in that 
claim at the time a decree was passed 


against Messrs. Abdul Ali” Moosabhoy in, 


Su No. 958o0f 1918; on the claim ripen- 
ing into a decree on 9th January, 1922, the 
decree equally became vested in the trus- 
tees, the defendants No. 2 having no interest 
therein. The defendant No.1 had, there- 
fore, no right to attach and withdraw from 
Court any portion of the decretal amount 
in Suit No. 958 of 1918 deposited by the 
judgment-debtors in Court in execution of 
any decree held by him against the defend- 
ants No, 2. Having, asa matter of fact, 
done so, he is bound in law to hand over 
the amount so withdrawn by him to the 
plaintiffs, trustees or to the Official Res- 
ceiver, plaintiff No. 4. l 


Two written statements have been filed: 


by the defendant No. 1 the second after the 
joinder of the Official Receiver in Decem- 
ber, 1923. The two sets of issues set out 
below sufficiently indicate the nature of his 
defence :— ; 

“1. Was any valid composition deed 
entered into between the defendants No. 2 
and their creditors as alleged ? 

2. Is the said deed fraudulent and void 
and did it convey any title to the plaintiffs? 

3. Did all the property of the defendants 
No. 2 of any kind and nature whatever 
then existing or thereafter acquired or rea- 
lized vest in the plaintiffs by virtue of the 
said deed ? 

4. Did the claim in Suit No. 958 of 1918 
of the file of this Court also vest in the 
plaintiffs by virtue of the said composition 
deed and had the defendants No. 2 no sale- 
able interestleft in the same at the time of 
the passing of the decree in the said suit? 

5. Did the amount of the decree in Suit 
No. 958 of 1918 vest in the plaintifis by 
virtue of the composition deed immediately 
on the passing of the decree in the said 
suit and had the defendants No. 2 no sale- 
able interest in the said judgment debt 
or did they hold the same as trustees for 
and on behalf of the plaintiffs as alleged? 

6. Had the defendant No.1 no right to 


attach and recover the decretal amount in. 


Suit No. 958 of 1918 for reasons given in 
paras. 4 and 6 of the plaint? 
‘ 7. Isthe suit by the plaintiffs maintain- 
able ? 
8. Is the Official Receiver a necessary 
party to the suit? 
9, Can the plaintiffs have any preference 
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over the Official Receiver and has any cause 
of action accrued to them? 

10. To what relief,if any, are the plaint- 
iffs entitled? 

ll. General”. - 

Additional Issues. 

“1. Is the defendant No. 1 bound by the 
composition deed referred to in para. 1 of 
the plaint? 

2, Has plaintiff No 4 any cause of action 
against defendant No. 1? 

3. Oan the plaintiff No. 4 recover the 
amount of claim in this suit from defend- 
ant No. 1? 

4. Are the allegations in para, 4 of the 
amended plaint proved? 

5 Is the suit bad for misjoinder of plaint- 
ifs and causes of action ?” l 

Now there are a few salient points in 
this cass, the decision on which will enable 
me to dispose of this double set of issues 
some of which, by the way, overlap, while 
others have becoma unnecessary in view of 
the joinder of the Official Receiver as plaint- 
iff No. 4. As the case, moreover, has been 
argued largely on these salient points it 
will be more convenient that my judgment 
should proceed on the same lines. 

The first of these points is whether Hx, 
7 was a valid composition deed which 
vested in the plaintiffs Nos. 1 to Jas trustees 
the claim of the defendants No. 2 against 
Messrs. Abdul Ali Moosabhoy in Suit 
No. 953 of 1918. 

The validity of Ex. 7 has been attacked 
on several grounds. It has first been argued 
that the document is not a composition 
deed at allas it clearly contemplates and 
provides for payment to creditorsin full 
and this is essentially not the purpose or 
meaning of a composition deed as laid down 
in the case of Shekh Adam Hasanali v, 
Chandra Shankar (1), The decision in the 
case relied on was based entirely on a con- 
struction of the document before the Court. 
That Ex. 7 does not. contemplate payment 
to the creditors in full but provides for a 
campounding of debts is clear ona reference 
to the contents of the document. Clause (7) 
is of no assistance to the defendant No. 1, 
it merely empowers the trustees to pay in 
full, or to compound at a higher rate with 
those creditors “who refuse to come in 
under and take advantage of these pre- 
sents.” Clause (22) provides that in respect 
of the balance remaining due to the credi- 
tors after they have received the last divi- 

(1) 15 Ind. Gas, 859; 14 Bom. L. R, 506, ; 
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dend which the trustees may-be able to dis- 
tribute, the creditors will accept hundis to 
be executed by the debtors not to be re- 
coverable or realized “until and unless the 
debtors are in a position able to pay such 
debt or debts.” Exhibit 7, therefore, clearly 
contemplates that the property of the debtors 
transferred to the trustees will be insuffi- 
cient to pay the creditors in full, and pro- 
vides that the balance will be—what may 
well be described as—payable when able. 
This cannot in reason be called payment in 
full. Besides this the point in the case 
referred to was whether the document there 
was admissible in evidence not being regis- 
tered. That was the only point decided. 
Exhibit 7 has been registered and the case 
is, therefore, really of no help whatever. 


The next objection to Ex.7 (this is not 


“really an objection to its validity) is that it 
contains no absolute transfer of the debtors’ 
- property to the trustees but merely appoints 

the trustees agents for distributing certain 
preperty among the creditors. Such a 
transfer, it is argued, does not vest the 


' property of the debtors in the trustees to - 


‘the extent of preventing such property from 
being attached by a creditor in execution 
of a decree against the debtors. The argu- 
- ment is based upon cl. (9) of Ex. 7 under 
“ which the debtors appoint the trustees their 
` lawful attorneys for filing suits, selling 
properties, ete. But obviously cl. 9 cannot 
beread by itself, The very scheme of the 
deed involves an absolute transfer to the 
trustees of all the property of the debtors 
forthe compounding of their debts. Ob- 
viously cl. (9) had to be inserted to enable 
the trustees to handle and deal with the 
- immoveable property of the debtors. 
- Again Ex. 7 has been attacked asa fraudu- 
lent preference. Reliance is placed for this 
strange argument on cl. (7) of the deed to the 
- contents of which I .have referred above. 
“ When the creditors themselves were parties 
' to Ex. 7 and agreed that such of the credi- 
tors as chose to stand out of the composition 
scheme might, if necessary, be given pre- 
| ferential treatment I fail to understand 
‘where the fraudulent preference comes in. 
Lastly, it was argued as against Ex. 7 that 
- the execution thereof by the debtors amount- 
ed to an act of insolvency and that on the 
- -debtors being adjudicated insolvents the 
transfer involved in Ex.7 became void as 
- against the Official Receiver under s. 54 of 
the Provincial Insolvency Act. In support 
of the argument were cited the cases of 
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Karsandas v. Maganlal (D), Ex parte Hughes 
(3) and In re Wood (4), These cases merely 
lay it down that the execution of a composi- 
tion deed by a debtor amounts to an aot of 
insolvency. Section 54 of the Insolvency 
Act can have no application whatever 
as Ex. 7 was executed in December, 1920, 
while the defendants No. 2 applied to be 
adjudicated insolvents in April, 1922. 

Exhibit 7 is, in my opinion, a perfectly 
valid deed of composition, 

Now cl. (1) of Ex.7 recites that “the said 
debtors do hereby as beneficial owners 
thereof assign and convey unto the trus- 
tees all their moveable and immoveable 
properties whatsoever and wheresoever 
situate including inter alia the property 
shown in the schedule B hereto......... $ 
Clause 2 reads:— : 

“The trustees shall at such times and ` 
in such manner as they shall think fit 
and proper, call in, collect, compel pay- 
ment of or receive such part of the pro- 
perty as is outstanding...... ” Clause (12) 

“The properties shown .in the 
schedule B are only by .way of description 


_ and are the properties which have so far been 


ascertained as belonging. to the debtors. 
The trustees shall have full power to take 
hold and possession of any other property 
of the debtors coming to their knowledge 
besides that shown in theschedule B”. Last- 
ly para. (6) of the Schedule B to Ex. 7-which 
is a schedule of the properties belonging to 
the defendants No, 2 reads as follows: “All 
the assets, debts and outstandings due to 
the debtors according to their books of 
account, including all rents, and profits at 
present due in respect of the immoveable 
properties, and all claims made by the 
debtors for which suits are pending in the © 
Karachi Courts.” 

It would, therefore, appear prima facie 
that the claim of the defendants No. 2 
against Messrs. Abdul Ali Moosabhoy in 
pending Suit No. 958 of 1918 vested in the 
plaintiffs Nos. 1 to3 by virtue of Ex. 7. It 
has been argued, however, that this claim 
consisted of a mereright to sue which was 
unassignable to the plaintiffs Nos. 1 -to 3 by 
reason of s. 6 (e) of the Transfer of Pro- 
perty Act. The argument certainly needs~ 


(2) 26 B. 476; 4 Bom. L. R. 94, on appeal Man- 
anaes Ramji v. Macleod, 26 B. 765; 4 Bom. L, R. 


54. 
(3) (1893) 1 Q. B, 595; 62 L. J. Q. B. 358; 68 L, T. 
629; 41 W. R. 466; 10 Morrell 91; 4 R. 365. 


(4) (1872)7 Oh. A. 302; 41 L: J. Bk. 21; 26 L. T. 
113; 20 W. R. 403. 
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investigation. It is contended that the 
yery heading of the plaint in Suit No. 958 
of 1918, Ex. 8, describes the suit as one for 
damages for breach of contract, and that 
such a claim for damages is unassignable 


in law. This is certainly so, but the de- 


scription of a suit in the heading ofa plaint 
does not determine the nature of'the suit. 
Neither does the fact that the main ques- 
tion in a suit is one relating to breach of 
contract make the suit exclusively one for 
damages for breach of contract. What the 
suit really is for is clearly indicated in para. 7 
of Ex. 8. It isa suit based ona contract 
between the parties for purchase and sale 
of immoveable property in regard to which 
the plaintiffs, alleging a breach on the part 
of the defendants, pray. for recovery of 
-earnest money, for recovery of part purchase 
price paid, for recovery of interest on the 
aggregate of these. two sums and. for 
damages for breach of contract. The ques- 
tion is whether the claim.in a suit so 
composed amounts to adebt toan actionable 
claim or chose in action or to a mere right 
to Sue. y 

In the` case of Haridas Acharjia Chow- 
dhry v. Baroda Kishore Acharjia (5) the 
word ‘debt’ was defined as meaning an 
actually existing debt that is, a perfected 
and absolute debt notmerely asum ofmoney 
which may or may not become payable at 


some future time or the payment of which. 


depends upon contingencies which may or 
may not happen. Taking this definition as 
a test the claim under consideration is 
clearly not a debt. . @ 

In the case of Jewan Ram v. Ratan 
Chand Kishen Chand (6) the assign- 
ment of a right to sue for unascertained 
damages for breach of contract was held 
' invalid-as an assignment of a mere right 
to sue. In Firm of Gerimal Hariram v. 
Firm of Rughunath Kalianji (1) it was 
held that an assignment by the Official 
Receiver of outstandings which consisted 
of unascertained claims for damages for 
preach of contract was invalid being an 
assignment of mere rights to sue. On the 
other hand, the Madras High ‘Court had 
held in the case reported as Venkateswara 
Aiyar v. Raman Nambudri (8) that an exe- 
cutory contract for the conveyance of land 
pO 27 0, 38; 4 O. W. N. 87; 14 Ind. Dec. (N. s.) 


(6) 70 Ind. Oas. 498; 26 O. W. N. 285. 
(7) 66 Ind, Cas, 873; 18 5. L. R. 71. 
my 33 Ind, Gas. 696; 3L. W. 435; 19 M. L. T 
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is nota mere right to sue and may, there- 
fore, be assigned. While the Lahore High. 
Court in Akhtar Beg v. Haq Nawaz (9) have 
held that a transfer ofall the rights of the 
vendee under a contract to sell land even 
after the vendor has refused to perform the 
contract, is nota transfer of a mere right 
to sue, although a right to sue is involved 
in it, But these and other cases which 
have been cited before me have really little 
more than an academie interest, Suit 
No. 958 of 1918, as I have described it 
above, is obviously not a mere suit to 
recover damages for breach of contract 
though a claim for damages is included 
therein. n 

To my mind the claim of the plaintiff in 
Suit No. 958 amounts clearly to an action- 
able claim within the meaning of that term 
ins. 3 of the Transfer of Property of Act. So 
far as the reliefs relate to return of earnest 
money, part purchase-money and interest 
thereon they constitute a claim to a benefi- 
cial interest in moveable property not in 
possession of the plaintiffs which the Civil 
Courts recognise as affording ground for 
relief. I must, therefore, hold that Ex. 7 
was a valid composition deed which vested 
in the plaintiffs Nos. 1 tọ 3 as trustees the 
claim of the defendants No. 2 against Messrs. 
Abdul Ali Moosabhoy in Suit No. 958 0f 1918. 
Now what was the effect in law of sucha 
composition deedagainst creditors of the de- 
fendants No. 2 who like the defendant No. 1 
chose to stand out of the arrangement ? 
Thisis the second salient point in the case, 

In the case of Bamanji Manikji v. Naoroji 
Palanjt (10) Chief Justice Sausse following 
the English authorities held that a bona 
fide assignment by a debtor of his entire 
property for the benefit of his creditors 
divests him of any interest which can be 
the subject of attachment, subsequently 
issued in execution of a decree against 
such debtor until the trusts of the deed of 
assigoment have been carried out. Naoroji 
the attaching creditor in this case was, 


. like the defendant No. 1 in the case before 


me one of the creditors who had refused to 
join in the execution of the deed of 
composition. He had subsequently filed a 
suit against the debtor, obtained a decree 
and in execution thereof had attached 
certain moveables formerly the property of 
the debtor which had been sold by order 
of the trustees. 


(9)°78 Ind. Oas, 87; A. I. R. 1924 Lah. 709, 
(10) 1 B. H. O. R. 233. 
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Bapuji Audiiram v. Umedbhat Hathesing 
(11) is another authority very much to the 
same effect. It was held therein that the 
assignment in atrust deed, by which a 
person assigns all his property to trustees 
for the benefit of his creditors, protects 
the assets so assigned from all creditors. 

Following the above cases I hold that 
in consequence of Ex. 7 the defendant No, 1 
could not in execution of his decree against 
the defendants No. 2 in Suit No. 842 of 
1918, attach any property formerly belong- 
ing to the defendants No. 2 which had 
vested in the plaintifis-trustees. 

This brings me to the last of what I have 
referred to before as the salient points in 
the case. It has been argued that even 
assuming that the actionable claim of the 
defendants No. 2 against Messrs. Abdul Ali 
Moosabhoy involved in Suit No. 958 of 1918 
vested in the plaintifis-trustees by reason 
of Ex. 7, the plaintiffs-trustees having failed 
to take the necessary and usual steps to 
have themselves brought on the record of 
the said suit, the decree that was subse- 
quently passed neither vested in them nor 
were they entitled to execute that decree, 
That what was assigned to the trustees 
under Ex.7 was the actionable claim in 
Suit No. 958 not the decree that came 
subsequently to be passed therein. The 
decree, when passed was, therefore, the 
property of the defendants No. 2, and the 
money paid into Court thereunder was 
rightly attached and availed of by the 
defendant No. 1 in execution of his decree 
in Suit No. 842 of 1918. One of the pro- 
positions of law involved in this argument, 
viz., that where a decree-holder has, during 
the pendency of the suit in which he 
subsequently obtains a decree, assigned his 
rights to a third party whois not brought 
on the record, the assignee has no right to 
execute the decree that is subsequently 
passed, I am prepared to concede. This 
proposition has been laid down by a num- 
ber of cases of which the following are 
instances, Basroorvithil Bhandari v. Rama- 
Chandra Gamthi (12), Dost Mukammad v. 
Altaf Hussain Khan (13), Peer Mahomed 
Rowthen v. Raruthan Ambalam (14), Silu 
Peda Yelligadu v. Surya Rao (15), Art 


11) 8B. H. C. R. 245. 

E 17 M. L. J. 391; 2 M. L, T. 197. 

(13) 17 SEIA . 

14) 30 Ind. Oas. dol. 

qp 31 Ind, Cas. 542; 2 L. W. 1122; 18 M. L. T. 494; 
99 M. L. J. 693; (1916) 1 M. W, N, 119, , ; 
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Chetty v. Theerthamalai Chetty (16) and 
Mathurapore Zemindari Co. Ld. ¥. Bhasa- 
ram Mondal (17). | All these cases are based . 
on O, XXI, r. 16, C. P.C., or the correspond- 
ing section of the earlier C. P. C., and on 
the principle thatan Executing Court is 
governed by the provisions of the C. P.C. 
and will not entertain claims by assignees, 
to execute decrees when such claims are 
based on equitable grounds, To the same 
effect is the very recent case of Genaram 
Kapurchand v. Hanmaniram Surajmal (18). 

But to argue that the plaintifis-trustees 
cannot execute the decree in Suit No. 
842 of 1918 is one thing, to say that 
the decree never vested in them is 
quite another. The confusion arises by 
regarding the decree in Suit No. 958 of: 
1918 as something different from and un- 
connected with the actionable claim in the 
suit wbich ultimately ripened into the 
decree. To my mind the actionable claim 
in Suit No. 958 of 1918 having vested in 
the plaintiiis-trustees by virtue of Ex. 7 
the decree subsequently passed in the suit 
equally vestedin them and became their 
property. The following passage in the 
judgment ofSargent, C. J.,in the case of 
Parmanandas Jiwandas v. Vallabdas Wallyi 
(19). entirely supports my view: “It 
appears that the plaintiffsin this suit were 
trustees of the property of one Runchoredas 
Camji, who died in the year 1859, having 
by his Will left all his property to them as 
trustees for the applicant, Purmanandas, 
with directions that it should be assigned 
tohim as soon as he came of age. This 
assignment was made by the trustees to 
Purmanandas in the most general terms in 
1870 after the suit was filed and while it 
was still pending. By the deed of assign- 
ment the trustees transfer to Purmanandas 
‘all moveable property; debts, claims dnd 
things in action whatsoever vested in them,’ 
which would include the claim which was 
the subject-matter of the then pending 
suit; and the effect of this assignment was, 
in equity, to vest in Purmanandas the whole 
interest in the decree which was afterwards 
obtained.” The principle of equity refer- 
red to in this ease was defined by the 
Master of the Rolls Sir George Jessel in 


(16) 34 Ind. Cas. 791; 3 L. W. 521, 

(17) 80 Ind. Cas. 881; 28 ©. W. N. 626; 390. L. J. 
373; 51 C. 703; A. I. R. 1924 Cal. 861. 

(18) 96 Ind. Cas. 833; 28 Bom. L. R. 761; A. I. R. 
1926 Bom. 406. 

(19) 11 B. 506 at p. 512; 6 Ind, Dee. (x. s.) 333, 


(97 1. O. 1928) 


the. case’ of Collyer v. Isaacs (20) as 
follows: “A man cannot in equity, any 
more than at law, assign what has no 
existence. A man “can contract to assign 
property which isto come into existence 
in the future,and when it has come into 
existence, equity, treating as done that 
which ought to be done, fastens upon that 
‘property, and the contract to assign thus 
becomes a complete assignment.” This 
equitable principle, I find, is recognised in 
the case in Basroorvithil Bhandari v. kama- 
chandra Kamtht (12) which I have referred 
above. > 

I must, accordingly, hold against the 
. defendant No. 1 this point as well. 

To the argument, somewhat half-hearted- 


ly advanced, that the defendant No. 1 not 


being a party to Ex. 7 was free to recover 
by suit from the defendants No. 2, that 
under s. 55 (6) (b) of the Transfer of Pro- 
perty Act the defendant No. 1 had a lien 
on the property contracted to be purchased 
for his earnest money, that if in order to 
save the property from attachment money 
is deposited in Court. the lien attaches to 
the money so deposited I need not refer in 
detail. It is obviously more ingenious 
than sound, considering that the property 
in question did not belong to Messrs. 
Abdul Ali Moosabhoy who deposited the 
money, and further that there was no 
privity of contract between the defendant 
No. l and Messrs. Abdul Ali Moosabhoy. 

Having disposed of these salient points 
in the case I now proceed to record as 
briefly ag possible my findings on the 
issues :— 

My finding on issue No. 1 is in the afirma- 
tive for reasons recorded. 

As to issue No. 2 no fraud has been alleg- 
ed or proved. Finding in the negative. 

My finding on issue No. 3 is in the 
affirmative, so also my finding on issue 
No. 4. 

My finding on issue No. 9 is in the 
affirmative. The defendants No. 2 had no 
interest in the Rs. 6,646 8-3 withdrawn by 
the defendant No.1. The latter became a 
trustee forthe amount after he had with- 
drawn it. 

My finding on issue No. 6 for reasons 
recorded is in the negative. 

Issues Nos. 7 and 8 became unnecessary 
when the Official Receiver was joined, 

On issue No. 9itf appears to me that the 


(20) (1882) 19 Ch. D. 342; 51 L, J. Oh. 14; 45 L. T, 
. 567; 30 W. R. 70. l 
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Official Receiver was really not a necessary 
party and had no cause of action against 
the defendant No. 1, Under s. 28 of the 
Provincial Insolvency Act what vested in 
the Official Receiver on the passing of the 
adjudication order in 1922 was the existing 
property of the insolvents defendants No. 2. 
The sum of Rs 6,646 odd now sued for 
by the plaintiffs Nos.1 to3 ceased to be the 
property of the insolvents defendants No. 2 
long before the adjudication order. The 
point is of little importance in the case as 
itis admitted for the plaintiffs that what- 
ever is realized by the plaintiffs Nos. 1 to 3 
in execution of the decree they will obtain 
in this suit, must be handed over to the 


- Official Receiver. 


My answer to issue No. 1 of the additional 
issues is in the negative. Defendant No. l 
not being a party to Ex. 7, is not bound 
thereby. 

As to additional issue No. 2 my finding on 
issue No. 9 eovers it, so also as to additional 
issue No. 3. 

As to additional issue No.4 there is no 
evidence worth the name. In any case no 
finding is necessary. 

_ Additional issue No. 5 has not been press- 
ed. In any case my answer thereto is in 
the negative. 

Asaresult of these findings there will 
be a decree in favour of the plaintiffs Nos. L 
to 3 against the defendant Ne. 1 for 
Rs. 6,646-8-3 with costs of the suit and 
interest at six per cent. from date of suit 
till payment. The plaintiffs Nos. 1 to 3 
will hold any amount recovered by them 
under this decree at the disposal of plaint- 
iff No. 4 the Official Receiver. 

P. B. A. 

Suit decreed. 


n a 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No. 1120 or 1922. 
July 7, 1926. 

Present:—Mr. Justice Campbell and 
Mr, Justice Dalip Singh. 
JASWANT SINGH AND ANOTHER 
-——PLAINTIFFS—APPELLANTS e 
VETSUS 
TULA RAM AND OTAERS—DEFENDANTS — 
RESPONDENTS. 

Custom—Village abadi—Non-proprietor's right to 
alienate abadi sites—Village Gur Harsahatin Feroze- 
pore District, right of non-proprietors to alienate abadi 
site in—Acquiescence by proprietors in previous alie- 
nations, effect of. 
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There ig no custom in the village of Gur Harsahai 
in the Ferozepore District permitting a non-propristor 
to mortgage the site of a residential house without 
the consent of the proprietors, 

It is a general rule of Customary Law that a non- 
proprietor has no right of unrestricted alienation of 
the site occupied by him and it lies upon him to 
prove with certainty that a contrary custom is ob- 
served in his village. 

Acquiescence by proprietors in previous alienations 
does not necessarily imply a renunciation of their 
discretionary right to object to a subsequent aliena- 
tion and the evidence of a number of previous aliena- 
tions without objection does not prove a custom of 
unrestricted power of alienation. 

Kharak Singh v. Alla Ditta (2), Har Sahai v. Ganga 
Ram (3), Maya Das v. Jan Muhammad (4), Buta Mal 
v. Ruldu (5) and Ram Lok v. Bhagwan Singh (6), 
followed. 

Second appeal from adecreeof the Ad- 
ditional District Judge, Ferozepore, dated 
the 24th January, 1922, affirming that of the 
Munsif, Second Class, Muktsar, District 
Ferozepore, dated the 28th February, 1921. 

Lala Fakir Chand, for the Appellants, 

JUDGMENT. 

Campbell, J.—The question for deci- 
sion in this second appeal is, as stated in 
the certificate granted by the learned Dis- 
trict Judge, whether a non-proprietor in the 
village of Gur Harsahai in the Herozepore 
District can mortgage his residential house, 
with or without possession, without the 
consent of the proprietors. 

The mortgage with which the suit deals 
was by one non-proprietor in favour of 
another for Rs. 400 by a registered deed 
datedthe 20th February, 1918. In the deed 
the mortgagor claimed to be full proprietor 
of the premises, and the courtyard of the 
house was distinctly included in the sub- 
jects mortgaged. There can be no doubt 
that the mortgage purported to be not only 
of the materials of the house but also of 
the site. - 

The plaintiffs. are two out of the four 
proprietors of the village, and they alleged 
that the mortgagor had no right to alienate 
the site of the building which belonged to 
the village proprietors. The prayer was 
that ar decree for possession by cancellation 
of the mortgage should be granted in res- 
pect of the site. 

The Courts below have considered that 
there is a distinction between alienation 
by sale and alienation by mortgage of vil- 
lage sites by non-proprietors. The plaintiffs 
have béen held to have established that by 
custom a non-proprietor in this village can- 
not sell the site of his house but the Courts 
have coneurred in holding that he can 
morigageii. The grounds for this decision 
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are, firstly, certain observations made by a 
Judge of the Chief Court in Bagga Singh v. 
Harnam Singh (1) and, Secondly, evidence _ 
produced by the defendants of previous 
instances of mortgages. 

The case reported as Bagga Singh v. Har- 
nam Singh (1) bore no similarity with the 
present case and the remarks referred to 
by the learned District Judge were obtter. 
In the present transaction there was a 
plain denial by the occupier transferor of 
the plaintiffs’ ownership rights, and absten- 
tion by the latter from asserting these 
rights might quite possibly result in their 
losing them by the mortgagee bringing the 
mortgaged subjects to sale. The general 
rule of custom is clear and has been laid 
down in many cases that non-proprietors - 
have no right of unrestricted alienation of 
the sites occupied by them, and thatin a 
case like the present itlies upon the defend- 
ants to prove with certainty that a con- 
trary custom is observed in their village. 

The defendants have been able to prove 
at the most eleven instances of uncontested 
alienalions by mortgage of houses of non- 
proprietors dating from 1888 onwards. 
Assuming these mortgages in each instance 
to have included the site of the house the 
number of instances is wholly insufficient, - 
in my opinion, to establish a custom of 
unrestricted alienation by mortgage when. 
the plaintiffs have produced a number of 
instances of successfully contested aliena- 
tions by sale and have proved that non- 
proprietors have no right ofsale. Itappears 
from the first judgment of the trial Court 
that the old’ part of Gur Harsahai has a 
population of over 5,000 and that there is 
a growing addition called the mandi. This 
Court and the Chief Court have laid down 
in several cases that the fact that proprie- 
tors have acquiesced in previous alienations 
does not necessarily imply a renunciation 
of their discretionary right to object toa 
subsequent alienation, and that the evidence 
of a number of previous alienations without 
objection does not prove a custom of unres- 
tricted power of alienation, e. g., Kharak 
Singh v. Alla Ditta (2), Har Sahatv. Ganga 
Ram (3), Maya Das v. Jan Muhammad (4), 
Buta Mal v. Ruldu (5) and Ram Lok v. Bhag- 


(1) 11 Ind. Cas. 377; 95 P. L. R. 1911; 213 P. W. 
R. 1911 


(2) 85 P. R. 1882. . 

(3) 7 P. R. 1900: P. L. R. 1900, p. 145. 
(4) 13 P. R. 1889. 

(5) 40 P. R. 1889, 
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wan Singh (6). As in the last mentioned 
case, so here, the total number of alienations 
is not large according to the standards 
adopiedin the previous decisions and where 
the plaintififssuoceed,as they have succeeded 
in this case,in proving that alienation by 
sale is forbidden by custom very much 
stronger proof than has been given by the 
defendants is required toestablish that in 
spite of the prohibition against sale there is 
a custom permitting mortgage. 

The question propounded in the certifi- 
cate must be answered in the negative and 
the plaintiffs’ suit must succeed. The re- 
mand judgment of Mr. Bhide, District 
Judge, dated the 19th March, 1920, held 
against the pleading of the defendants 
that the suit could lie in the form in which 


it was presented. There was no appeal’ 


against that judgment and in view of it I 
consider that the plaintiffs must have the 
decree for which they have asked. 

The appeal is accepted and the plaintiffs 
are granted a decree for possession of the 
site by -cancellation of the mortgage tn- 
gether with costs.throughout. 

Dalip Singh, J.—I agree. 

R. L. Appeal accepted. 

(6) 65 Ind. Cas. 154; 13 P, W. R. 1999; A. I R. 
1922 Lah. 158. 





CALCUTTA HIGH COURT. 
 ÅPPEAL FROM APPELLATE DECREE 
No. 2543 or 1923. 

February 24, 1926. 
Present:—Mr. Justice Suhrawardy and 
Mr. Justice Graham. 

:BRAJA. MOHUN DAS ADHIKARI— 
DEFENDANT— APPELLANT 

7 VETSUS 
GAYA PROSAD KARAN AND OTHERS—- 
PLAINTIFFS— RESPONDENTS. 

Evidence Act (I of 1872), ss. 9, 11, 18, 88— Recitals 
in deeds between third parties, admissibility of. 

Recitals of boundaries of otber lands in deeds þe- 
tween third parties are not admissible in evidence 
between parties to the suit either under ss. 9, 11,13 
or 32 of the Evidence Act. [p. 266, cols. 1 & 2.] 

Brajeshware Peshakar v, Budhanuddi (1), Abdul Ali 
v. Rajan Ali (H, Saroj Kumar Acharji v. Umed Ali 
(8), Chooni Lal Khemani v. Nil Madhab Barik (9), 
Radha Kishan Marwari v. Sarbeswar Nag (10) and 
Pramatha Nath Chowdhuri v. Krishna Chandra 
Bhattacharjee (11), followed. 

Radhanath Banerjee v. Jodoonath Singh (2), Dwarka 
Nath Bakhshiv. Mukundu Lal Chowdhury (3), Bishes- 
war Dayal vy. Harbans Sahay. (5), Abdullah v. Kunja 
Behari Lal (6) and Imrit Chamar v. Sridhar Panday 
(7), dissented from. 

Recital in a deed or other instrument is like any 
other statement always evidence against the persons 
who make it. But it isno more evidence against 
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third persons than any other statement would be. 
[p. 267, col. 2.] 

Appeal against a decree of the Sub- 
ordinate Judge, First Court, Midnapore, 
dated the 27th July, 1923, affirming that 
of the Munsif, First Court, Kanthi, dated 
the 24th January, 1923. 

À Babu Gopendra Nath Das, for the Appel- 
ant, 

Mr. Sarat Chandra Bose and Babu Santosh 
Kumar Pal, for the Respondents. 


JUDGMENT. 

Suhrawardy, J.—In the suit: from 
which this appeal arises the plaintiffs 
sought to establish their title to the eastern 
half of the Cadastral Survey Dag No. 5/48. 
Their case is that the defendant and one 
Padma Lochan Das were brothers, that on 
partition the land in suit was allotted to 
Padma Lochan whomortgagedit to plaintiffs’ 
father and being unable to redeem finally 
sold it to him. The defendant, on the other 
hand, contends that the land in suit was 
allotted to him on partition. The Record 
of Rights isin favour of the defendant. 
The onus that lies upon the plaintiffs be- 
comes heavier on account of this entry in 
the record. Both the Courts have passed 
a decree in favour of the plaintiffs. The 
lower Appellate Court was not satisfied in 
the evidence on either side that there was 
any partition. It thereupon proceeded to 
decide the question by subsequent posses- 
sion of the land in suit. In considering 
the evidence it relied mainly upon certain 
documents between strangers to the suit, 
viz, Exs. 5 to 8 in which one of the 
boundaries of the lands dealt with thereby 
is described as the land in suit of which 
the plaintiffs’ father is stated to be the 
owner. In this connection the finding of 
the learned Subordinate Judge is thus 
recorded: “Considered along with these 
deeds the oral evidence adduced by the 
plaintiffs is worthyof credit in spite of 
certain contradictions, JI find that the evi- 
dence, oral and documentary, produced by 
the plaintiffs fully rebuts the presumptien 


‘arising from the entry in the Settlement 


Record”. Itis, therefore, necessary to ex- 
amine the question relating to the admis- 
sibility of those documents. The learned 
Subordinate Judge is of opinion that the 
documents are admissible under s. 32, el. 
(3) of the Iividence Act. Exhibits 5, 6 
and 8 are kobalas and lix. 7 is æ mortgage- 
deed. According to the view that has 
been taken of this question which hag 
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frequently come up for decision before 
this Court there is hardly any room for 
further argument, But the learned Advo- 
cate appearing for the defendant has tried 
to present another aspect of the question 
before us. His submission is to the effect 
that a deed of sale is astatement made by 
the seller against his interest as he parted 
with his interest in the land sold. It is, 
therefore, admissible unders. 32, cl. (3); 
and the document having thus come in, 
any statement made therein in describing 
the boundaries of the land sold comes in 
as evidence whatever may be its evidentiary 
value. This argument is fallacious and 
cannot be accepted, for any statement made 
against the interest of the person making 
it is not as such admissible as against the 
rest of the world. Such a statement is 
admissible in connection with a relevant 
fact under the Evidence Act. It is said 
that such statemént is relevant in this case 
under s. 9 of the Hvidence Act. That see- 
tion apparently has no bearing upon the 
present question. itdeals with relevancy 
of facts which are introductory of facts 
in issue or explanatory thereof and neces- 
sarily such facts must be connected with 
facts in issue. There was undoubtedly at 
one time some divérgence of opinion upon 
this matter. So long agoas 1880 it was 
‘held by Garth, CO. J., in Brajeshware Pesha- 
kar v. Budhanuddi (1) that “recital in a 
deed or other instrument is, no doubt, in 
some cases conclusive, and in all cases 
evidence, as against the parties who make 
it; and it is of more or less weight, or more 
or less conclusive, against them according 
to circumstances. Itis a statement delibe- 
rately made by those parties, which, like, 
any other statement, is .always evidence 
against the persons who make it. But it 
is no more evidence as against third 
persons, than any other statement would 
be.” The learned Chief Justice referred in 
the course of his judgment to the case of 


Radhanath Banerjee v. Jodoonath Singh (2). 


and observed that if a recitalina deed 
was admissible in evidenee as against 
third parties who were in no way privy 
to the deed, the propriety of the decision 
seemed to be extremely doubtful. In Dwar- 
ka Nath Bakshiv. Mukundu Lal Chowdhury 
(3) such statements were held admissible 
against third parties under ss. 11(b) and 


(1) 6 O, 268; 70. L. R. 6; 3 Ind. Dec. (x. s.) 175. 
(2) 7 W. R. 441. 
(3) 50. Li J. 55. 
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13, Evidence Act. In Abdul Ali v. Rajan 
Ali (4) the view taken in the above case 
was disapproved. The view taken in 
Dwarka Nath Bakshi's case (3) was adopt- 
ed by Mookerjee, J., in the case of 
Sahay (5), 
In the later case of Abdullah v. Kunja 
Behari Lal (6) the same learned Judge re- 
siled from the position taken in the earlier 
case and held that such statements, though 
not admissible under s. 11 or s. 13 of the 
Evidence Act, was admissible under s. 32; ` 
cl. (3). The same view was taken by that 
learned Judge in Imrit Chamar v. Sridhar 
Panday (7). I had occasion in certain re- 
cent cases to dissent from this view and 
to hold that s. 32, el. (3) does not make 
the statement in a document between third 
parties admissiblé agaiust a partyin suit, 
Saroj} Kumar Acharji v. Umed Ali 9), 
Chooni Lal Khemani v. Nil Madhab 
Barik (9) and Radha Kishan Marwari v. 
Sarbeswar Nag (10). Saroj Kumar’s ‘case (8) 
has been recently considered and followed 
in the case of Pramatha Nath Chowdhuri 
v. Krishna Chandra Bhattacharjee (11). 
Greaves and Ohakravarti, JJ., held on an 
examination of the authorities on this point 
that recitals of boundariesof other lands 
in documents between third parties are not 
admissible in evidence either as regards 
the description of the boundary or as to the 
nature of the land. It is not, therefore, 
necessary to examine minutely the posi- 
tion taken by Mookerjee, J., in the case 
of Abdullahv. Kunja Behari Lal (6) and 
other cases. Section 32 (8) of the Evidence 
Act makes the statement made by a person 


against his pecuniary or proprietary inter- 


est admissible in evidence. Itis argued 
that the recital of the boundaries put a 
limit to the extent of theinterest of the 
person making it and, therefore, it is a 
statement against the pecuniary interest of 
that person. Ashas been observed in the 
caseof Pramatha Nath Chowdhuriv. Krishna 
Chandra Bhattacharjee (11) such a state- 


9 21 Ind. Cas. 618; 190. W. N. 468. 
5) 6 O. L. J. 659; 3M.L.T. 38. 
(6) 12 Ind. Cas. 149; 160. W. N. 252; 14 O. L. J. 


467. j 
5 (7) 13 Ind. Cas. 120; 17 O. W. N. 108; 15 C. I, 
ST 


(8) 63 Ind. Cas. 954; 35 O. L. J. 19; 25 €. W. N. 
1022; A. L R. 1922 Cal. 251. 

(9) 86 Ind. Cas. 734; 410, L. J. 374; A.L R. 1925 
Oal. 1034. | 

(10) 86 Ind. Cas. 674; 29 O. W. N. 469; A. L R. 1925 
Cal. 684. 

(11) 84 Ind, Cas. 420; 28 O. W. N. 1092; A. I. R. 
1994 Oal. 1067. 
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ment might have been made with an 
ulterior object in view. In fact it might 
have been made not in order to restrict or 
limit the right of*the maker but-to extend 
or enlarge it. It seems tome that it must 
be a great straining -of the language of 
the°law to hold such a statement as a 
statement against the pecuniary or pro- 
prietary interest of the person making it. 
The view that such a statement made by 
a person cannot be made admissible in 
evidence against astranger is supported 
by the principle of the decision of their 
Lordships of the Judicial Committee in 
Shrinivasdas Bavri v. Meherbai (12), I am 
accordingly of opinion that the documents, 
Exs. 5 to8, are not admissible, in evidence 
and should have been excluded from con- 
sideration in deciding the issue on the 
plaintiffs’ title. As there is other evidence 


also on the record which requires con- | 


sideration by a Court of fact, this case 
must be remanded to the lower Appellate 
Court for a re-hearing of the appeal after 
excluding the documents, Exs. ə to 8, from 
se consideration. Costs willabide the re- 
suit. 

Graham, J.—The only point argued 
in this appeal is that certain documents 
(Exs. 5 to 8) three kobalas and a usufruc- 
tuary mortgage-deed, were wrongly relied 
upon as evidence in the Courts below. 
The documents in question contain the 
statements of third parties as to bound- 
aries of other lands and have been relied 
upon by the Courts below as corrobo- 
rations. The learned Subordinate Judge 
has held that the documents are good 
evidence under s. 32 (3) of the Evidence 
Act. Inmy opinion, he has erred in so 
holding. The question whether recitals of 
boundaries of other lands in documents be- 
tween third parties are admissible in evi- 
dence or not has been considered in numer- 
ous cases, and there has been some diverg- 
ence of opinion upon the subject. The trend 
of recent decisions in this Oourt has, how- 
ever, been against treating such recitals as 
evidence, and I think that we should follow 
those decisions. In my judgment the law on 
the point was correctly laid down in the case 
of Saroj Kumar Acharji v. Umed Ali (8) 
which was followed in Pramatha Nath 
Chowdhurit v. Krishna Chandra Bhatta- 


(12) 39 Ind. Cas. 627; 41 B. 300; 21 M. L. T. 236; 32 
M. L. J. 175; 19 Bom! L. R. 151; (1917) M. W. N. 
258; 21 O. W. N. 558; 25 C. L.J. 31l; 44 I. A. 36 
P. Q). 
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charjee (11). Greaves, J., inthe latter case 
quoted with approval the judgment of 
Ohief Justice Sir Richard Garth in Brajesh- 
ware Peshakar v. Budhanuddi (1) to the 
following effect: “A recital in a deed or 
other instrument is, no doubt, in some cases 


sons than any other statement would be” 
It appears to me that this correctly lays 
down the law onthe point. In the result, 
therefore, the appeal must be allowed, the 
decree of the lower Appellate Court set 
aside and the case sent back to that Court 
for a re-hearing of the appeal after exclud- 
ing Exs. 5to 8 from consideration. 
N. H. Appeal allowed. 


a O 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE Dacre No. 1355 
oF 1923. 

June 2, 1926. 

Present:—Mr. Justice Adami and 
Mr. Justice Das. 

GHURA RAI AND oTHERS—DEFENDANTS 

—APPELLANTS 

VETEUS 
HARIHAR PRASAD SINHA AND OTHERS 
—PLAINTIFFS— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. J, Art. 142—Suit for 
possession on the ground of dispossession---Burden of 
proof of plaintiff's possession with 12 years of suit. 

In a suit for recovery of immoveable property on 
the allegation that the plaintiff, while in possession 
of the property, was dispossessed by the defendant, 
it is incumbent on the plaintiff to prove that he had 
been in possession of the property within 12 years 
of the suit. [p. 268, col. 1.] 

Madan Mohan Singh v. Braj Bihari Lal (1), dis- 
tinguished. 

Appeal against a decision of the Sub- 
ordinate Judge, Shahabad, dated the 6th 
August, 1923, confirming a decision of the. 
Munsif, Arrah, dated the llth February, 
122. 

Mr. Shiveshwar Dayal, for the Appel- 
lants. 

Messrs. N. N. Sinha and Bhubeneshwar 
Prasad, for the Respondents. i 

- JUDGMENT.. 

Adami, J.—This case must þe remand- 

ed to the lower Appellate Court inasmuch as 


.the learned Subordinate Judge bas failed 


to consider correctly the question of limita- 
tion which arose in the case between the 
parties. 4 

The plaintiff sued for ejectment of the 
defendants and alleged that the disposses- 
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sion was in May, 1910. The suit was 
brought in October, 1920, In considering 
the objection put forward by the defend- 
ants on the point of limitation, the learned 
Subordinate Judge found that it required 
one year and odd months to complete the 
period of 12 years and that there was no 


evidence that the plaintiifs were in posses- 


sion during this period, but that under the 
law no such evidence was needed; he 
stated that it had already been held that 
the land was the bakasht of the plaintiffs 
and that it had been authoritatively held 
that an owner of property must be con- 
sidered in law to be always in possession 
so long as there is no intrusion. He cited 
the case of Madan Mohan Singh v. Braj 
Bihari Lal (L). It was incumbent upon the 
plaintiff to prove that he had been in pos- 
session of this land within 12 years of the 
suit, The learned Subordinate Judge has 
misunderstood the decision in Madan 
Mohan Singh v. Braj Bihari Lal (1). -It is 
not enough for the plaintiff to prove that 
he has been in possession for a shorter term 
and to leave it to the defendants to show 
that they were in possession for the remain- 
ing period. It is incumbent upon the 
plaintiff to show that there was no intru- 
sion: He must show either that he was 
in possession for the full period of 12 
years before the suitor that no one was 
in possession of the disputed land. In 
this case the plaintiff was in possession for 
the full period short of one year odd 
months. In order to succeed the plaintiff 
must prove that no one was in possession 
of the disputed land during this period of 
one year andodd months, If hesucceeds in 
proving that, he is entitled to rely upon 
the doctrine that possession was with him. 
If he fails in proving that, his suit must 
fail. 

The case must g> back to the lower 
Appellate Court for a re-consideration of 
the evidence as to the possession of the 
disputed lands during the one year and 
odd months which were necessary to com- 
plete possession for the 12 years. 


It will be open to the plaintiff to bring 
forward for the consideration of the lower 
Appellate *Court the point whether the 
defendants having claimed tenancy rights 


can set up a case under Art, 142 of the’ 


Limitation Act. 


(1) 57 Ind, Cas, 717; 5 P. L. J. 592; 1 PLL. T 
1921) Pat. 29,2 U. P, L. R. (Pat) 205, 
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After considering the whole case, inelud- 
ing the question of limitation, the lower 
Appellate Court will decide the appeal 
according to law. Costs will follow the 
result. 

Das, J.—I agree. 


A. N. A, Case remanded. 
e 





ALLAHABAD HIGH COURT. 
Sgoonp Civit APPEAL No. 357 oF 1924. 
June 25, 1926. 

Present:—Mr. Justice Mukerji, 
MUBARAK HUSAIN—PLAINTIFF 
—APPELLANT | 

; versus 
MOHAMMAD ISHAG AND ANOTAER 
—[D) EFEN DANTS— RESPONDENTS 

Acquiescence—Doctrine of, whether applies where 
knowledge is not proved. . 

A person is not barred by the principle of ac- 
quiescence from setting up his title and possession 
to land which was by mistake regarded by certain 
others as their own and partitioned by them amongst 
themselves, where there is no evidence to the effect 
that he knew that they were partitioning his land as 
theirs and that he kept silence in order that or 
knowing that they would likely be prejudiced by the 
partition and by a subsequent claim by him. [p. 269, 
co : ' 

Second appeal against a decree of the- 
District Judge, Farrukhabad, .dated the 
5th December, 1923. 

Dr. N. C. Vaish, for the Appellant. l 

Dr. M. Waliullah and Mr. S. D. Sinha, for 
the Respondents. 

JUDGMENT.—This appeal, in my 
opinion, must succeed. The facts are all 
admitted and the only question of law 
involved is whether the plaintif is barred 
from obtaining relief on the principle of 
acquiescence. 

It is common ground that in old khata of 
khewat bearing No. 4 waa included the plot 
in suit. The khata No. 4 came to be desig- 
nated as khata No. lin the Settlement which . 
took place in 1306F. Similarly old khata 
No. 5 came to be designated in the Settle- 
ment of 1306F. as khata No. 9. To -avoid . 
confusion, I will speak in terms of the new 
khatas. The plot in suit was a part of the 
khata No. 1 in which the plaintiff isa co- 
sharer, but in -which the dafsndants had 
no share. In khata No. 9 similarly, the 
defendauts were cosharers but not the 
plaintiff. In the Settlement of 13062", by 
some mistake, the plot in suit which was 
admittedly a property of the plaintif and 
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his co-sharers came to be omitted from 
khata-No.1 and came to be recorded as a 
. part of khata No.9 There was a partition 
in plaintiff's khata in the year 1908 2nd the 
partition was carried out in disregard of the 
fact that the plot in suit also formed a 
part of the khata. Subsequently in 1922 
the defendants’ khata No. 9 came to be 
partitioned among the defendants and the 
. plot in suit was included as a part of the 
khata and was made the subject-matter of 
the partition, The plot in suit, it is said, 
fell into the share of the defendants alone. 


The plaintiff, who has all along been in. 


possession, was sued for ejectment by the 
defendants with the allegation that the 
plaintiff was the defendants’ tenant. This 
. was, of course, in the Revenue Court. The 
plaintiff pleaded that he was a proprietor 
of the land and was nota tenant. He was 
. referred to the Civil Court, with the result, 
that the present suit was brought by him. 
It has been found that the plaintiffas a 
co-sharer in khata No.1 is entitled to the 


plot in suit and that he is in possession, . 


There is no question of any lease having 
been granted to him. The plaintiff being 
in possession and his title having been 
established he ought to have succeeded. 
But the learned Judge of the lower Appel- 


. late Court reversed the decision of the ` 


first Court on the ground that the plaintiff 
was estopped from maintaining the suit, 
The argument, as I understand it, is this 
that the plaintiff ought to have interfered 
when the defendants’ khata No. 9 was 
being partitioned. The learned Judge ap- 
prehends that by plaintiffs omission, the 
plaintiff is now depriving the defendants 
from a plot of land which they got on 
pation and this he should not be entitled 
o do. 

Ineed not discuss what constitutes ac- 
quiescence, as in a very recent case, a Bench 
of this Court explained the law, vide, Jai 
Narain v. Jafar Beg (1). It is perfectiy 
clear to me thai the principle of acquies- 
cence has no application to this case. There 
is no finding to the effect that the plaintiff 
knew thatthe defendants were partitioning 
his land as theirs and the plaintiff kept 


silent in order that or knowing that the. 


defendants were likely to be prejudiced by 
the partition and by a subsequent claim on 
the part of the plaintiff. As the facts go, 
the plaintiff has done nothing. He is as 


` (1) 92 Ind, Cas. 1017; 24 A, L. J. 355; A. I. R. 1926 
‘All. 324; 48 A. 353. 
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much in quiet enjoymentof the landas he 
was before. It is the defendants who 
started a claim for ejectment and failed to 
substantiate their title. They must be 
taken to have known that they had no 
title and that the plaintiff was not their 
tenant. 

I allow the appeal, set aside the decree of 
the Court below and restore that of the 
Court of first instance by which the plaintiff's 
suit was decreed with costs. The plaintif- 
appellant will have his costs throughout, 
including, in this Court, Counsel’s fees on 
the higher scale. 


A. N. A, Appeal allowed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 


© Gryiu Sots Nos. 1010, 958 anp 842 or 1918. 


January 9, 1922. 
Present:--Mr. Raymond, A. J. O. 
Fire or ABDULALI MOOSABHOY— 
PLAINTIFFS 

versus — 
GOKALDAS LALJI AND ANOTAKR— 
DEFENDANTS. 

Contract Act (IX of 1872), ss. 0, 78—Vendor and 
purchaser—Contract for sale of immovgeable property 
—Defective title—Burden of proof—Time, whether 
essence of contract—Damages, assessment of-—Extension 
of time, effect of. 

The burden lies heavily upon a person who alleges 
it to prove that a purchaser of immoveable property 
agreed to take the property with a defective title. 
[p. 270, col. 2.] 

In the case of a contract for the sale of immove- 
able property, the Court must look at the substance 
of the agreement in order to ascertain whether the 
parties notwithstanding that they named a specilic 
time within which completion of the contract was 
to take place, really intended no more than that it 
should take place within a reasonable time. [p. 272, 
col. 2.] 

A purchaser has no right without the consent of 
the vendor to extend the time for the performance of 
the contract and to claim damages in, case of breach 
at the rate prevailing on the deferred date. [2b2d j 


Section 73 of the Contract Act does not adinit of 
any distinction between a contract to sell immove- 
able property or any moveable commodity and dam- 
ages with respect toa breach in either are to be 
assessed on the same standard. [p. 273, eol. 1.] 

In eases of breach of a contract for sale of im- 
moveable property through inability on the vendor's 
part to make out a good title the damages must be 
assessed in the usual way, unless it.can be shown 
that the parties to the contract expressly or implied- 
ly contracted that this should not render the vendor 
liable to damages. [ibid.] 
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The proper measure of damages for a breach‘ of 
contract in such a case is the difference between the 
contract price and the market prica at the time of 
the breach. [p. 275, col. 1.] 

The loss or damage for which compensation is re- 
coverable in case of breach must be either such as 
arises naturally in the usual course of things from 
the breach, or such as the parties knew at the time of 
the contract to be likely to result from it. | 26id.] 


The plaintiff must prove that he has suffered 
damage and the extent to which he ‘has suffered 
before a Court can award him damages, for breach 
of contract. If he does not give the best evidence, 
every presumption should be made against him, 
but this does not relieve the Court altogether of the 
duty of assessing the damages, as best it can, on the 
evidence and materials actually before it. [p. 275, col. 


ag 
. Mr. Issardass Oodharam, for the Plaint- 
iffs. l 

Mr. R. V. Castellino, for the Defendants. 


JUDGMENT.—A plot of land with 
buildings thereon bearing Survey No. 21 B, 
Survey Sheet B7 admeasuring 705 square 
yardssituated in Rambagh Quarter, Karachi, 
originally belonged to Bherumal Lekhraj. 
On the 3rd August, 1912, he sold it to 
Aminuddin, Meher Bux and Khuda Bux 
sons of Shamsuddin, and Moula Bux 
the son of Meher Bux for the sum of 
Rs. 42,300. On the 16th February, 1918, 
Aminuddin, Khuda Bux, Meher Bux and 
Mahomd Yusif the son of Moula Bux, the 
latter being dead, sold the said property to 
Gokaldasand Ramji for Rs. 68,000. Moula 
Bux at his death left him surviving his 
widow Bukhtawar, two sons Mahomed Yusif 
and Mahomed Usman and a daughter Haj- 
ran, these were alive at the time of the sale 
to Gokaldas and Ramji, the son Mahomed 
Usman and the daughter Hajran being 
minors, and admittedly Mahomed Yusif 
had no power to dispose of their share 
in their father’s estate. On the 23rd Febru- 
ary, 1918, Gokaldas and Ramji agreed to sell 
to the firm of Abdulali Moosabhoy the 
said land for Rs. 7,500. Abdulali Moosa- 
bhoy, “in turn agreed on the 9th March, 
1918, to sell the said land to Sunderji and 
Valabdas for Ks. 80,000, and lastly, 
Sunderjl having acquired the share of his 
partner Valabdas, agreed to sell the said 
land to Husseinio Mamo for Rs. 84,000 
on the 30th April 1918. In the latter 
part of August, 1918, when the time 
arrived for the completion of the contracts, 
and notices were issued by the respective 
parties it was found that the title was 
defective, inasmuch as the contract to 
sell-to Ramji and Gokaldas was not effect- 
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ed by .all the sharers ip the property and 
as no satisfactory arrangements were arriv- 
ed at in giving to the respective vendees 
aclear and marketable title, suits have 
been filed, Suit No. 10400f 1918 by Abdtilali 
Moosabhoy against Gokaldas and Ramji, 
Suit No. 958 of 1918 by Sunderji Keshow}i 
against Abdulali Moosabhoy. and Suit No. 
812 of 1918 by Husseini Mamoo against 
Sunderji Keshowji. With the consent of 
the Pleaders for the respective parties the 
3 suits have been heard together as the 
fundamental question in all is identical 
and it has been agreed that the evidence 
recorded in Suit No. 1040 of 1918 is to be 
treated as evidence in the other two suits. 
Now in Suit No. 1040 of 1918 plaintiffs 
sue to recover from thedefendants Gokaldas 
and Ramji the sum of Rs. 45,000 of the 
purchase price paid to them the receipt of 
which they admit, and the interest thereon 
Rs. 15,000 as damages being the difference 
between the contract price and the market 
rate, and Rs. 1,500 which they allege is the 
expense they have been pnt to by the suit 
filed against them by their vendees. Mr. 
Castellino for the defendants admitted that 
the title was defective but asserted that the 
plaintifs were aware of the defect and 
agreed to take the conveyance if the shares 
of the heirs of Moula Bux were transferred 
to the names of Haji Meher Bux in the 
Revenue Records.. The burden undoubt- . 
edly lies heavily on the defendants to prove 
that plaintiffs agreed to take the property 
with adefective title. The kabala between 
the parties is Ex, 22, it recites the pay- 
ment of Rs. 5,000 as earnest money and 
stipulates for the payment of the balance 
within three monthsfrom the date of execu- 
tion of the kabala, viz., 23rd February, 1918, 
on the vendor's executing the sale-deed and 
effecting registration and mutation of 
names. It is entirely silent as to the 
plaintiffs taking such title as the defendants 
could give nor is there any reference to 
the plaintiffs’ knowledge of a defect in the 
title. The sanad of the property is Ex. 6, 
it stood in the names of the original pur- 
chasers from Bherumal above referred to, 
but on the 4th March, 1918, there is an 
endorsement that the entire share of Moula 
Bux in the piot is transferred to Bakhtawar 
wife of Moula Bux, Mahomed Yusif and 
Mahomed Usman and Hajran minors, by 
their guardian, Mahomed Yusif; and on the 
l6th August, 1918, there is another endorse- 
ment that the entire share belonging to 
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Bakhtawar, wife of Moula Bux, Mahomed 
Yusif, Mahomed’ Usman and Hajran is 
transferred to Haji Meher Bux. Admittedly 
-Mahomed Yusif has been dealing with the 
shares of his minor brother and sister on 


his own responsibility and without any. 


authority from the Court appointing him 
guardian of the minor's property, nor is. 
it shown that either he or any one else 
was empowered to deal with the share of 
Bakhtawar in her husband’s estate. 

Now, the due date for the performance 
of. the contract as between plaintiffs and 
defendants was the 23rd May, 1918. ‘The 
kabala between the plaintiffs and their 
vendees Sunderji and Valabdas, Ex. 36, is 
dated the 9th March, 1918, it recites an 
agreement for the sale of the property for 
Rs, 80,000, the payment of Rs. 4,000 as 
earnest money, and the sale to be com- 
pleted within three months which would be 
about the 9th June. And the kabala be- 
tween Sunderji Keshowji and his vendee 
Husseinio Mamo is dated the 30th April 
1918, Ex. 18, and recites an agreement to 
sell the property for Rs. 84,000, the 
payment of Rs. 5,000 as earnest money, 
and as the balance was payable within two 
months when the sale-deed was to be exe- 
cuted, the date of performance, therefore, 
would, therefore, be about the 30th June. 
This kabala contains a stipulation, absent 
in the other kabalas, and that is “the 
vendee covenants with the vendor that he 
would get the conveyance deed executed 
direct from the original seller of the plot”. 
The due date for the fulfilment of the 
contracts had expired, and none of the 
contracting parties seemed ever eager for 
the completion of the contract. The first 
demand for the fulfilment of the contract 
_ was made bya notice from the plaintiffs 

to their vendees dated 16th August, 1918, 
Ex. 23. On the 17th August Sunderji 
Keshowji in turn called upon his vendee 
Husseinio Mamo, Ex. 24, to pay the balance 
of the purchase-money and fulfil his part of 
the contract. In reply, by anotice dated 
24th August, 1918, Ex. 25, Messrs. Har- 
chandrai & Co. on behalf of Husseinio 
Mamo stated as follows:—“Our client had 
got the money ready but the original 
vendor could not offera clear title. Some 
minors are interested in the property and 
the Court's sanction is necessary for the 
sale. Your client undertook to obtain the 
necessary sanction buthedoes not appear 
to have done soup to now’, This notice 
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was forwarded by Sunderji Keshowji to 
the plaintiffs, their vendors, Ex. 26, asking 
them to explain the position, and the latter 
through their Pleaders in turn asked the 
defendants their vendors for a similar ex- 
planation by their letter of the 30th August, 
to which there being no reply, another 
letter was sent dated the 6th September, 
Ex. 27, wherein they say, “Ifyou fail to 
show us that your vendors have good title 
to the property by to-morrow we will infer 
that their title is not good and will hold 
you responsible for refund of money, dama- 
ges and interest”. On the 9th September, 
1918, Ex, 30, Husseinio Mamo through his 
Pleaders informs Sunderji Keshowji that 
he had cancelled the contract and calls 
upon him for the refund of the earnest 
money and the payment of damages, a copy 
of this letter is sent to Messrs. Abdulali 
with a forwarding letter, Ex. 31, warning 
them that they will hold them responsible 
for the consequences of any action taken 
against them by Husseinio Mamo and on 
the 30th October Messrs. Abdulali by a 
notice, Ex. 33, call upon the defendants in 
this case tomake out a good title to the 
property and if they fail to doso within 
a week they will treat the contract as at 
an end and will hold them responsible. I 
have set out the correspondence in detail 
for the purpose of proving two cardinal 
points (1) until Messrs. Harchandrai & 
Co. raised the question of the defect in 
title, the intermediate purchasers appeared 
to be labouring under a delusion that the 
title was good and (2) the correspondence 
certainly does not show that either the 
plaintiffs in this case or their vendees 
agreed to accept a defective title. Mr. 
Castellino has relied on certain circum- 
stances disclosed in the evidence as estab- 
lishing that plaintifs agreed to accept a de- 
fective title. He refers to the evidence of 
defendant, Ramji, who states that the 
manager of the plaintiffs’ firm told him that 
if mutation of names were effected he would 
complete the sale, and that this was done 
and the sanad shown to the plaintiffs 
with the requisite endorsement. Further 
that the plaintiffs asked that a plan of the 
property should be prepared, and that 
they would then have the property trans- 
ferred to themselves, and the plan in com- 
pliance with their request was prepared 
by Hassasing. Reliance was also placed 
on the purchasers, Sunderji and Husseinio 
mesting in the office of Mr, Nadirshah 
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: Pleader with the view of arriving ata settle- 
ment. No portion of this evidence is of 
any value in proving the contention of the 
defendants. Itis possible, nay probable, 
that the intermediate purchasers such as 
the plaintiffs and Sunderji Keshowji may 
have not been very particular about the 
nature of the title if the ultimate pur- 
chaser who was to have the conveyance 
‘direct from the original vendor, was pre- 
pared to complete the transaction, for, in 
that event they would be satisfied with 
the receipt of their profits of the transac- 
tion. But it is absurd to imagine that the 
intermediate purchasers could have agreed 
to accept a defective title, unless the pur- 
chasers from them had equally agreed to 
do so. The efforts, therefore, of the plaint- 
ifs in having the mutation of names 
effected anda plan prepared were merely 
directed towards removing as far as they 
could the objections of their purchasers to 
the completion of the contract, for, if the 
plaintiffs received the value of the land for 
which they had sold it, they were not 
likely to trouble themselves whether the 
title was good or bad. But when the 
objection to the title was raised it is 
incredible that they could have agreed to 
accept a defective title and there is cer- 
tainly no evidence that they did at any 
time agree to accepta title that was not 
clear and marketable. The next question 
that arises is concerned with the damages 
that plaintiffs are entitled to receive, but 
in the consideration of this question it is 
essential in the first instance to consider 
the date of the breach. Plaintiffs date 
their cause ofaction as arising on the 10th 
September, 1918, when the plaintiffs-vendees 
could not get a marketable title from the 
defendants and cancelled the contract with 
the plaintiffs, or in the alternative about 
lst November, 1918, when defendants finally 
committed breach, defendants on the other 
hand contend that the cause of action if 
any against them should be reckoned as 
arising on the 7th November, 1918. As I 
have renfarked, the due date for the per- 
formance. of the contract as between the 
plaintiffs and defendants was the 23rd May, 
1915, and that between Sunderji and 
Husseinie the ultimate purchaser who was 
to take a direct conveyance from the 
original vendor was the 30th June, 1918, 
but it was not before the end of August, 
1918, that the parties troubled themselves 
about demanding performance of the con- 
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tract. It seems to me that time was not of 
the essence of the contract in any of the 
three cases before me, As laid down by the 
Privy Council in the case of -Jamshed 
Khodaram Iraniv. Burjorji Dhunjibhat 41): 
“Section 55, Indian Contract Act, did not lay 
down any principle which differed from 


those that obtained as regards contracts 


for the sale of land by which equity in 
such a case looks, not at the letter, but at 
the substance of the agreement in order 
to ascertain whether the parties, notwith- 
standing that they named a specific time 
within which completion was to take place, 
really intended no more than that it 
should take place within a reasonable 
time’. This surrounding circumstances 1n 
the present case clearly show that the 
intention of the parties of the contract 
was the performance of the contract 
within a reasonable time. Mr. Oastellino ` 
relies on Ex. 33, a letter addressed by the 
plaintiffs’ Pleader, to the defendants and 
dated the 30th October wherein defend- 
ants are called to make out a good title 
within 7 days from the receipt of the 


notice, and argues that the date of the 


breach was the 7th November. But this 
argument involves afallacy. The time was 
not extended at the request of the seller 
and the buyer has no right without the 
consent of the other party to extend the 
time and claim damages prevailing on the 
deferred date. Ogle v. Vane(2). It was on 
the 30th August, 1918, that plaintiffs first 
addressed a letter to the defendants in- 
forming them of the: objection that had 
been taken to the title ofthe property 
not being perfect, and if they were un- 
able to convey a good title to the property 
they would be responsible for the con- 
sequences. This letter was followed by 
another letter ‘dated the 6th September, ` 
Ex. 29, complaining of the defendants’ 
failure to reply to the previous letter and 
concluding with the words “if you fail 
to show us that your vendors have good 
title to the property by to-morrow we will 
infer that their title is not good and will 
hold you responsible.” The reply of the de- 
fendants is dated the 5th November, Ex. 13, 
in which it may be here remarked there is no 


(1) 32 Ind. Cas. 246; 40 B. 289; 30 M. L. J. 186; 3 L. 
W. 239; 19 M. L. T. 184; 14 A. L. J. 225; (1916) 1 M. 
W. N. 229; 18 Bom. L. R. 163; 23 C.L. J. 358; 20 0. 
W. N. 744; 43 I. A. 26 (P. Q.). 

(2) (1868) 3 Q. B. 272; 9 B. 48. 182; 37 L. J. Q. B. 
77; 16 W. R. 463.. 
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reference to the plaintiffs having agreed to 
accept a defective title but simply that 
they have communicated to their vendors 
the objections raiséd, and are awaiting their 
reply. In my opinion the’ plaintiffs are 
right in dating their cause of action as 
arismg in the month of September which 
allows for a reasonable time having been 
given to the defendants to fulfil their part 
of the contract, 
The question of damages allowable to the 
plaintiffs must be considered in the light of 
s. 73, Indian Contract Act. 
does not admit of any distinction between 
a contract to sell immoveable property or 
any moveable commodity, and damages 
with respect to a breach in either are to be 
assessed on the same standard. In Nagardas 
Saubhagyadas v. Ahmed Khan (3) it was 
said: “The Legislature has not prescribed 
a different measure of damages in the case 
of contracts dealing with land from that 
laid down.in the case of contracts relating 
to commodities.” In Ranchhod Bhawan v. 
Manmohandas Ramji (4) it was held thats.73, 
Indian Contract Act, imposes no exception 
on the ordinary law as to damages what- 
aver the subject-matter of the contract. In 
eases of breach of contract for sale of im- 
moveable property through inability onthe 
vendor's part to make a good title the 
damages must be assessed in the usual way, 
unless it can be shown that the parties to 
the contract expressly or impliedly con- 
tracted that this should not render the 
vendor liable to damages. This ruling was 
approved of in Nabin Chandra Saha v: 
Krishna Baroni Dassee (5), Mr. Castellino 
has argued that as the contract could not 
be performed by the defendants through 
no fault on their part, plaintiffs are not 
entitled toany damages but only to refund 
of the earnest money and the costs of the 
agreement and inspection of the title-deeda, 
and he relied on the case of Vallabdas 
Tulsidas v, Nagardas Juthabhai (6). This 
_ case is not strictly applicable as in the first 
instance what was held therein was that if 
it were found that there was an implied 
agreement that if, without any default on 
the partof the vendor, he was unable to 
make out a marketable title, the bargain 
would be off, and the vendor would only 
have to pay the purchaser's costs of the 


3) 21 B. 175 at p. 185; 11 Ind. Dec, (x. s.) 118, 
th) 32 B. 165; 9 Bom. L. R. 1087, 

(5) 9 Ind. Cas. 525; 38 O. 459; 15 O. W. N, 420, 
(8) 92 Ind. Oas. 143; 23 Bom L, R. 1213, 
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agreement and of the inspection of the 
title deeds. But in the case before me 
there is not the faintest indication of any 
implied agreement between the parties, 
and further I am not prepared to concede 
that the bargain fell through without any 
default on the part of the vendor defend- 
ants. It was the duty of the defendants to 
be vigilantand have the agreement in their 


favour executed by all that had a share in 


the property in question, and, though they 
failed to do so, there was no insuperable 
obstacle to the defect being remedied, as 
the defendants’ vendors could have been 
pursuaded to take such steps as were neses- 
sary to convey to the defendants a perfect 
title, but the defendants beyond sending a 
notice to their vendors, Ex. 12, drawing 
their attention to the objections to the title 
raised. by their purchasers and the pur- 
chasers from them, do not appear to have 
taken any further proceedings, and have 
not taken any legal action against their 
vendors. 

Now, in considering the relief to which 
the plaintiffs are entitled, there can be no 
doubt that they are entitled to a refund of 
the sum of Rs. 45,000 part of the purchase 
prica paid to the defendants and this is 
conceded. Mr. Castellino has not disputed 
the sum of Rs. 2,178-5-8 claimad as interest 
at 9 per cent. per annum un the above sum 
to ba computed from the dates when the 
payments were made. 

Plaintiffs further claim Rs. 15,000 as 
damages and the question arises whether 
they have established their claim to this 
amount, Plaintiffs say they claim this 
amount as the difference between the con- 
tract price and Rs, y0,000 which latter 
amount is the price alleged to have been 
offerad to Husseinio for the property in 
question. There is little doubt that till May, 
1918, there was arising market in land, as 
the various sales of the property in question 
uomistakeably indicate. The point is whe- 
ther in Saptember which I reckon as the 
due date for the performance of tiie con- 
tract the market was rising or falling. 
Evidence has been laid as to the condition 
of the land market, and I shall briefly dis- 
cuss it. Husseinio states that anout the 
end of May, 1918, a broker Changomal 
Offered him Rs. 90,000 for the property in 
suit which he declined and demanded a lac 
of rupees. He is corroborated by Onango- 
mal and his uncle Oodh. On a earcful 
consideration of the evidence of theae 
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three witnesses I am not satisfied as to the 
genuineness of this offer. If Husseinio 
was really offered this profit of the 
Rs. 6,000 it is a matter for surprise that he 
did not call upon his vendor Sunderji to 
perform his part of the contract but waited 
till Sunderji demanded performance from 
him, The broker Ghanshamdas who made 
the offerof Rs. 90,000 to Husseinio has not 
been examined asa witness but Changomal 
whom Ghanshamdas is alleged to have in- 
formed as tothe offer has been examined, 


and Changomal asserts that on the prospect . 


of securing a portion of the brokerage he 
went toa relation of Husseinio by name 
Oodh and asked him toinduce Husseinio-to 
accept the offer. Chanzomal states that 
he did not go to Husseinio in the first in- 
stance as he was not acquainted with him, 
but Oodh says that Changomal was well 
known to Huseinio for 4 or 5 years and 
both some times metat his kothi. Chango- 
mal is a clerk in Volkart Bros. and Oodh 


who is an uncle of Husseinio has business . 


connections with this firm, It is not a diffi- 
cult matter for these three to combine and 
frame a story of the offer of Rs. 90,000 
with the view of enabling Husseinio to re- 
cover substantial damages from his vendors. 
In the absence of the broker who made this 
offer and the absence of the person on whose 
behalf it was made I am unable to consider 
this evidence satisfactory. 

The next piece of evidence as to the 
market rate is that of Oogarchand, a mehta 
in the service of Nurbhoy Ismailji and he 
states that the latter purchased a building 
in the vicinity of the Star Cinema for 
Rs. 1,450,000 in April, 1918, which was sold 
a year or a year and-a-half later for 
Rs. 1,60,000. ‘his evidence is of no help 
to any of the parties in the suit. 

Exiibit 34, Mebr Ali Khimais an estale 
broker and deposes to having effected 
several transactions in land in 1918 and 
‘that the market was rising in this year and 
‘only showed a tendency to fall in 1919, 
He admits possession of a number of 
kabalas but only one has been introduced 
in evidgnce which showsa sale in July, 
1917, by Ratanji Aga to Dr. Hingorani of 
some land in the Garden Quarter at Rs. 6-8-0 
per square yard. This evidenceis scarcely 
‘of any value. 

Exhibit 48, Peroshaw Ratanji an auc- 
tioneer deposes to having sold by public 
auction on the 30th September, 1918, at 
Rs, 54 4-0 per square yard certain immove- 
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able property situate in Serai Quarter and on 
tha 20th November re-sold immoveable pro- 
perty situate in the Rembagh Quarter for 
Rs. 21,000. He states that from September’ 
to November, 1918, the market was dull and 
that the market began to fallin May,June 
or July 1918. According to this witness 
the locality of the property in suit is 
valuable. 

Exhibit 48, Kanji Govindji, an estate 
broker, doposes to selling some property in 
the Trans Lyari Quarter but the purchasers 
refused to take it up, this may, however, 
be due to the misunderstanding whether 
the plot was agricultural or suitable for 
building purposes. He states that the 
market began to fall in June and steadily 
declined for the 12 years and owingto a 
bad market he effected no transactions in 
land in June, July or August or till the 
end of 1918. In May, 1918, the market had 
ail very high and then commenced to 
all. 

Exhibit 50, Dayalal Gopalji is a mehta in 
the service of Tyabali Abdul Hussein and 
states that his Seth sold a plot. of land 
with buildings thereon situated near the 
Civil Hospital at Rs. 115 per square yard 
on fhe 16th May, 1418, and the conveyance 
was to be executed within three months but 
the purchasers failed to fulfil their part of 
the contract with the result that the pro- 
perty was sold by public aucticn on the 
18th November, 1918, at Rs. 84 per square 
yard. He produces an entry from his books 


in support of bis statement. 


There remains on this point the evidence 
of Valabdas Gangaram, Hix. 37, who on his 
own admission speculated in immoveable 
property to a large extent in 1918. He 
gives several instances of his transactions 
of purchases and sales wherein apparently 
he was hard hit. Hestates that from March, 
1918, the market in land was rising but 
about August it started déclining and went 
on steadily declining for about 14 years. 

I must confess that the evidence led as 
to the market rate is not of avery satis- 
factory character and the only conclusion 
that l can come toon the materials before 
meis thatthe land market was rising in 
March, April and May, 1918, and possibly 
as one witness remarks, it was at its 
highest in May, 1918, but shortly after 
thatit showed a tendency to fall appar- 
ently owing to:the difficulty experienced 
by purchasers in the money market. Now 
as I kave already remarked plaintitig 
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` claim Rs. 15,000: as damages in Suit 
No, 1040 of 1918, the difference between 
Rs. 75,000 the ptice at which the property in 
suit had been contracted to be purchased, 
and Rs. 90,000 which is alleged to be the 
market price, thelatter figure being appar- 


ently mentioned, as in Suit No. 842 of 1y18, 


a prior suit, plaintiff Husseinio Mamo 
assesses his damages on the alleged offer of 
Rs. 90,000. I have already held that I am far 
- from being satisfied as to the genuineness 
‘of this offer and to my mind the evi- 
dence on this point has been clearly 
designed from Husseinio with the view of 
extorting heavy damages from Husseinio 
Mamo’s vendors, and Lentirely disbelieve 
it. The proper measure of damages for a 
breach of contract is the difference between 
the contract price and the market price at 
the time of the breach. Plaintiffs have them- 
selves in para. 7 of their plaint stated that 
the cause of action arose about the 10th 
September, 1918, when the plaintiffs’ vendees 
could not get a marketable titlefrom defend- 
ants and cancelled the contract with the 
plaintiffs, or in the alternative about Ist 
November, 1918, when defendants finally 
committed breach. It appears to me that 
the cause of action is correctly reckened as 
' arising in September, 1918, but whether it be 
deemed to arise in September or November, 
1918, is does not vary the basis on which 
damages should and can be assessed, for on 
the evidence adduced as to the market 
rate there seems to meno eseape from the 
conclusion that in either of these months 
the ‘land market was decidedly falling. 

It is a well-known principle of law that 
the loss or damage for which compensation 
is recoverable in case of breach must be 
either (1) such as arises naturally in the 
usual: course of things from the breach ‘or 


(2) such as the parties knew at the time of- 


the contract to be likely to result from it, 
Now the profit which plaintiffs would have 
made out of their contract with Sunderii 
and Valabdas if the defendants had ful- 
filled their contract, could be recovered 
only if thedefendants knew about itor were 
informed at the time of making the con- 
tract. But there is not an iota of evidence 
on the record which would avail to prove 
that defendants were aware at the time they 
made the contract with the plaintiffs that 
the latter were to make a profit out of the 
transaction by the re-sale of the property. 
Hence in the present case plaintiffs cannot 
recover by way of damages the profit of 
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Rs. 5,000 that they would have made i£ the 
defendants had fulfilled their part ‘of the 
contract by the sale to Sunderji and Valab- 
das of the propertyin suit at the price of 
Rs. 80,000. Section 73 of the Contract Act 
maxesitecompulsoryforthe plaintiff to prove 
that he has suffered damage and the extent to 
which he has suffered before a Court can 
award him damages for breach of contract. 
In Joseph v. Shew Bux (7), a Privy Council 
case, it was laid down thatin a suit for 
damages for not taking delivery of goods if 
the party whose duty itis to prove dama- 
ges does not give the best evidence, every 
presumption should be made against him; . 
if there is any range, the range should be 
taken against him, but thiscase does not 
relieve the Court altogether of the duty of 
assessing the damages, as best it can, on evi- 
dence and materials actually before it. 
Nor is the Court empowered to give nominal 
damages merely. Plaintiffs appear to me 
to have entirely failed to prove any damages 
sustained by them arising in the usual 
course of things out of the breach of the 
contract by the defendants and there are 
no materials before me to enable me to 
assess any damages in their favour. Both 
in September and November, 1918, the land 
market had fallen and I feel convinced 
that the plaintiffs would have been glad 
to be relieved of their obligation to take 
up the land were it not that their vendeesa 
filed a suit against them for damages and 
they were in turn reluctantly driven to 
claim damages from their vendors. I hold 
that no damages have been proved to 
have been sustained by plaintiffs by reason 
of defendants’ breach of contract and con- 
sequently plaintifis are not entitled to any. 

Plaintiffs have next claimed a sum of 
Rs. 1,500 on account of expensesincurred by 
reason of Suit No. 958 of 1918 filed against 
them by Sunderji Keshowji. No details 
have been supplied as regards this item 
though the Manager of the plaintiffs’ firm 
has been examined as a witness. But apart 
from the absence of proof as regards this 
loss, I cannot reckon it as the natural and 
direct result of the breach ofcontract in 
the ordinary course of things. It would be 
a remote and indirect loss even if any had 
been proved to have been sustained, and I 
must disallow it. ° 


(7) 49 Ind. Cas, 691; 21 Bom. L. R. 615; 17 A. L. J, 
158; 36 M, L. J. 151; 29 O. L. J. 348; 25 M L.T 
235; 23 O, W. N, 601; 12 Bur. L, T.23; 10 LW, 24 
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My findings, therefore, on the issuesare as 
follows:— 

1. Defendants were to convey a good and 
marketable title’to the plaintiffs, 

2, Breach was on the part of the defend- 
ants. 

3, Plaintiffs are entitled to claim from 
“the defendants the sum of Rs. 45,000 and 
Rs, 2,178-5-8 interest thereon. 

4. Nil. 

There willbe a decree for the plaintiffs 
for the sum of Rs. 45,600 and Rs. 2,178-5-8 
‘and costs on both these amounts and further 
interest on Rs. 45,000 at 6 per cent. from the 
“date of suit to payment. 

Suit No. $58 of 1918 is by Sunderji 
Keshowjiagainst A bdulali Moosabhoy where- 
in the plaintiff seeks to recover asum of 
“Rs. 20,000 made up of the following items :— 
_ (1) Rs, 4,000 paid as earnest money onthe 

9th March, 1918, 
< (2) Rs, 5 ,200 paid on 13th. June, 1918, to- 
wards the purchase- money. 

(3): Rs 414-8-0 being the interest on the 
above twosums. 

(4) Rs. 4,000 on account of damages 
for the profit which the plaintiffs would 
have made if the contract had been per- 
formed. 

(5) Rs. 6,385-8-0 the amount of damages 
for which the ‘plaintiff has been sued by 
‘Husseinio Mamo. 

Plaintiff is clearly entitled to a refund of 
‘the sum of Rs. 9,200 and the interest there- 
on and this has not been disputed. 

- This suit is the natural outcome of Suit 
No. 842 of 1918 filed by Husseinio Mamo 
against the present plaintiff. In this suit 
also the cause of action is said to have arisen 
on the 10th September, 1918, and Mr, Nadir- 
shah who represents the plaintiff argued that 
aiter May, 1918, the land market was falling 
-he has, therefore, not claimed the difference 
between the contract and market price as 
damages but the loss of profit. Asli have 
already held unless it is proved that defend- 
ants knew at the time of the contract that 
the plaintifis were to make a profit by the re- 
sale of the property, these damages cannot 
be said to arise in the usual course of things 
out of the breach of the contract. With 
regard tothe sum of Rs. 6,385-80 it is 
stated in plaint that this amount is claimed 
from the defendants only in the event -of 
Husseinio Mamo being allowed to recover 
itfrom the plaintiffs in his suit, in fact, were 
jt not for Suit No. 842 of 1918, Suit No, 958 
of 1918 would not have been filed, and Mr, 
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Nadirshah’s energies have been directed 
not towards recovering damages from the 
defendants in his suit but rather in re- 
pelling Husseinio’s claim against him. I 
disallow this item. 

My findings on the issues are same as 
in Suit No. 1040 of 1918. There will bea 
decree for the plaintiffs for the sum of 
Rs. 9,200 and Rs. 414 8-Oand costs thereon 
and furthér interest at 6 per cent. on 
Rs. 9,200 from date of suit-till payment. 

Suit No, 842 or 1918. 

In this suit Husseinio Mamo seeks to 
recover from Sunderji Keshowji the 
sum of Rs. 5,000 paid to him as earnest 
money with interest at 9 per cent. per annum 
from the Ist July, 1918, anda further sum of 
Rs. 6,000 as damages which he has been 
cautious enough to describe as the rise in 
the price at the date of the breach. I 
observe from para. 7 of the plaint that these 
damages were originally sought to be claim- 
ed as the difference thetween the contract 
andthe market rate ruling on the date of 
the breach but Mr. Kimatrai who represents 
the plaintiffs with his usual astuteness 
apparently realized that it would be an 
unprofitable task to attempt to prove the 
market rate on the date of the breach, and 
hence cancelled these words and has sub- 
stituted for them the words “owing to rise 
in the price.” But the camouflage is too 
transparent and these words “rise in the 
price” mean neither more nor less than loss 
of profit which he would have made if the 
contract had been performed. I have already - 
pointed out that the evidence as to the-offer 
of Rs. 90,000 on which the loss of profit has 
been based does not appeal to me and I 
entirely discard it, so that even if ‘the loss 
of-profit could be deemed to be damages 
normally arising from the breach of the 
contract, Ihold that the loss of profit had 
not been proved. ‘Mr. Kimatrai argued that 
the successive sales of the property in suit 
at higher prices was an indication that the 
market in land was rising, and this is cor- 
rect and fits in with the evidence that till 
May, 1918, the market showed a tendency to 
rise but after that showed a tendency to 
fall. The contract in suit was made on the 
30th April, 1918, in a rising market but the 
market had clearly fallen at the time of 
the performance of the contract. It appears 
to me that Husseinio Mamo’s suit is 
purely a speculative one. 

There will bea decree for the plaintiffs 
for Rs. 5,000 and Rs, 100 interest and costs 
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thereon and further interest at 6 per cent. 
from date of suit till payment. Findings on 
the other issues tHe same as in the previous 
suit. 

Bek, 

Suit decreed. 


ALLAHABAD HIGH COURT. 
Ssconp O1via APPEAL No. 1854 or 1923. 
June 25, 1926. 

Present :—Mr. Justice Walsh and 
Mr. Justice Pullan. 

MAHADEO PANDEY AND otageas— 
DEFENDANTS —APPELLANTS 
versus 
SOBHA NATH PANDHY AND ANOTHER 
— PLAINTIFFS— RESPONDENTS. 

C. P. C. (Act V of 1903), O. XXXIV, rr. 2, 8— 

Foreclosure decree—Notice to mortgagor, whether 
necessary before passing final decree—Minor—Irregu- 
larity in appointment of guardian. 
_ The rules which provide the machinery for enforce- 
ing mortgages by means of a foreclosure decres do 
not require that notice should bs given tothe mort- 
gagor between the passing of the preliminary decree 
aud the final decree. [p. 278, col. 2.] 

Pandu Prabhu v. Juje Lobo (1) and Tara Pado 
Ghose v. Kamini Dassi (2), relied on. 

Where there has been an irregularity in the ap- 
pointment of a guardian the moment it is shown 
that there has been no fraud and thatthe minor's 
interests have not been prejudiced by the irregular- 
ity, the minor's right to set aside the proceedings 
must be denied. The sams principle is applicable 
nos only to the appointment of the guardian, but 
toallthe machinery relating toth2 app»intment in 
respect of which the guardian stands in the shoes of 
the nominal litigant. [p. 279, col. L] 

Rambrichh Ram v. Tarak Tewari (4) relied on. 

Second appeal from a decree of the Dis- 
trict Judge, Azamgarh, dated the 18th 
September, 1923. 

REFERRING ORDER. 

Sulaiman, J.—This is a defendants’ 
appeal arising out of a suit for redemption. 
A mortgage by conditional sale dated 27th 
June, 1838, was executed by Ramsaran, the 
grandfather of Somnath and the great- 
grandfather of Ranjit. In 1909 after the 
new O. P. C. had come into force, the mort- 
gagees brought asuit for foreclosure and 
impleaded all the members of the family 
including the present plaintiff Somnath. 
Ranjit, plaintiff, was not even bora then. 
The plaintifs proposed to make Gaya, the 
father of Somnath, his guardian. It is not 
quite clear how the interest of Gaya was 
in any way adverse to Somnath, but Gaya 
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apparently declined to act as guardian, with 
the result that the Court appointed the 
Nazir of the Court ‘as the guardian of 
Somnath minor. The other members of the 
family compromised the claim, but an ex 
parte decree was passed against Somnath 
under the guardianship of the Nazir onthe 
25th of September, 1909. It is not suggest- 
ed that there was any irregularity up to this 
stage inthe proceedings. l 

In 1910 the mortgagees made an applica- 
tion for the preparation of a final decree 
for foreclosure but instead of impleading 
Somnath under the guardianship of the 
Nazir they impleaded him under the 
guardianship of his own father Gaya. Notice 
was issued to Gaya for himself and as 
guardian of hisown son Somnath, but he 
did not object. A final decree for fore- 
closure was then prepared. But in this final 
decree Somnath’s name was mentioned with- 
out the addition of any words like “under 
the guardianship of the Nazir or Gaya”. 
Subsequently the mortgagees applied for 
formal delivery of possession and agun, 
impleaded Somnath under the guardian- 
ship of his father, Gaya. 

Now Somnath and his nephew Ranjit 
have broughtthis suit for redemption on 
the allegation that their rights hava never 
been foreclosed. The Court of frat instance 
dismissed the suit but on appaal the learaed 
District Judge has decreed it. In my opinion 
this ease raises substantial questions of law 
which require determination by a Division 
Bench. Thera is authority for the pro- 
position that in preparing a final decree it 
ig not absolutely necessary to issus fresh 
notice to the judgment-debtor. When the 
time fixed for the preliminary decree for 
payment has expired the mortgagors run 
the risk of a foreclosure decree being pre- 
pared, vide the case of Pandu Prabhu v. 
Juje Lobo (1) and the case of Tara Pado 
Ghose v. Kamini Dassi (2). There is, how- 
ever,an observation in the case of Bibi 
Tasliman v. Harihar Mahto (3) that the 
Court itself has an inherent power to set 
aside an ex parte decree which had been 
passed without notice to the mortgagor. 
All these cases were under the Transfer of 
Property Act. The learned District Judge 
in this case has conceded that it was not 
absolutely necessary to issue notice, What, 
however, he has held is that the Court 


(1) 27 M. 40. 
(2) 29 0. 644. 
(3) 32 G. 253; 9 0. W. N. 81. 
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decided to issue notice and did issue notice 
to Gaya and not tothe Nazir. . This in the 
opiniun of the learned Judge amounted to 
| an irregularity. 

Another point mentioned is thatin the 
final decree which was prepared, the name 
of Somnath alone was mentioned without 
the words “under the guardianship of the 
Nazir.” This hasbeen taken to mean that 
he was treated as a major and not a minor. 
This is said to be the second irregularity. 

The learned Judge has further held that 
inasmuch as Somnath has lost the right of 
redemption in consequence-of the decree, 
he has been prejudiced by the irregulari- 
ties. 

The question whether the omissions men- 
tioned above .amount to irregularities is 
undoubtedly a substantial question of law. 

As regards the question whether the minor 
has been prejudiced, it might ordinarily 
have been a question of fact but the learned 
Judge has assumed that because the 
minor has lost his right of redemption, he 
has necessarily been prejudiced. Whereas 
one might havesupposed that the injury 
should be a consequence of the irregularity. 
No attempt apparently was made to show 
that if notice had been issued tothe Nazir 
himself the amount would have been paid 
in time and the property redeemed. On the 
other hand, it rather seems that the only 
person who could have intervened or paid 
the money would have been Gaya, the 
father, to whom notice was actually sent. 
Tt may, therefore, be a question whether the 
plaintiffs have really been prejudiced by 
the absence of the notice issued to the Nazir. 
In two cases it has been held that in spite 
of the irregularity the minor defendant was 
not prejudiced, vide the case of Rambrichh 
Ramv. Tarak Tewari (4) which has been 
followed in the case of Kuber Upadhia v. 
Ramakar Dat Upadhia (5). 

I, accordingly, refer the case to a Bench 
of two Judges. < 

Mr. Durga Prasad, for the Appellants. 

Mr. N. Upadhiya, for the Respondents. 

JUDGMENT.—In our opinion this ap- 
peal must gucceed. Itseems to us, apart 
from authority, that the law isclear. Itis 
not necessary toset out the iacts, which 
can be gathered very clearly from the 
referring order of Mr. Justice Sulaiman, and 
if necessary supplemented by the District 

(4) 33 Ind. Cas. 805; 14 A. L. J. 589. 


(5) 86 Ind. Cas. 86; 23 A.L, J. 44; L. R. 6 A, 178 
Oiv; A. I. R. 1925 All. 351; 47 A. 357, 
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Judge's judgment. Rules 2 and 3 of OQ. 
XXXIV provide the machinery for enforce- 
ing mortgages by means 0f a foreclosure 
decree, and everyone agrees that no notice 
to the mortgagor between the preliminary 
decree and the final decree is prescribed. 
The reason for that is obvious. When a 
decree of a competent Court has already 
decided that within 6 months the property 
which the defendant values will be taken 
away from him for ever, ifheis not suffici- 
ently interested in the subject to realise that 
unless he exercise his right ofredemption 
within 6 months he willnever have ancther 
chance, itis hardly likely that a piece of 
paper issued to him from the same Court 
reminding him of what he already -knows 
will make any difference to his mind. The 
authorities of Pandu Prabhu v. Juje Lobo (1) 
and the case of Tora Pado Ghose v. Kamini 
Dassi (2) cited by Mr. Durga Prasad, are | 
merely examples making it quite clear 
that in the case of an ordinary mortgagor 
sui juris no formal notice is necessary. We 
find nothing in the case of Bibi Tasliman v. 
Harihar Mahto (3) inconsistent with this 
view, 

Mr. Upadhia for the 
rightly pointed out that these cases do 
not relate to minors That is quite true, 
Different considerations arise in the case 
of minors. Wehaveto see whether in a 
case applicable to a minor there is any 
evidence, if we are a Oourt of fact, or if 
there is any finding, if we area Court of 
law, that his interests have been injuriously 
affected. We hold that there isno evidence 
of anything ofthe kindin this case, and 
that there is no real finding to that effect. 
The Nazir had been appointed as guardian 
for the litigant, and had acted up to the 
date of the preliminary decree because the 
father had refused. The suit had been 
compromised. The minors interests were 
not -distinct from the others. He was 
living with his father, and an indica- 
tion to his father that the time had 
arrived for making a final decree would 
necessarily reach him if it concerned him 
to know. In our view the finding of the 
District Judge, which was undoubtedly in- 


respondents has 


‘tended to be a finding of fact, that the 


minor was prejudiced, stopped short of 
what is required by law. He holds that 
as the result of the irregularity the minor 
was deprived of his ancestral property. 
There are two fallacies in that sentence. 
He was not deprived in any other sense 


s 
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than every body is deprived- of anything 
with which he pays his just debts, and ifa 
person owes Rs. 100 and pays Rs. 100 itis 
not a correct statement asa matter of law 
to say that he is prejudiced by the pro- 
ceeding, and there was no connection be- 
tween the failure to give the notice in this 
case and the order depriving the mortga- 
gor of the ancastral property, because there 
was nothing to litigate, there was no pro- 
posal to redeem, no mney was available. 
for the purpose, and no effort, either with- 
in the time or outside the time, had ever 
been shown with a view to establishing 
that redemption was contemplated, and, 
therefore, the final decree was the result 
ofthe failure to issue notice, The result 
would have been just the same if the notice 
had been issued to the Nazir. We agree 
with what a member of this Court has 
already said in one of the cases relied upon 
by Mr, Durga Prasad, in the case of 
Rımbrich Ram v, Tarak Tewari (4) “where 
there has been an irregularity in the ap- 
pointment of a guardian the moment uit is 
showo that there has been no fraud and 
that the minor’s interests have not been 
prejudiced by the irregularity, the minor's 
rig} \ to set aside the proceedings must be 
dani la”, Tne same principle is applicable, 
not only to the appointment ofthe guardian, 
but toall the machinery relating to the ap- 
pointment in respect of which the guardian 
stands in the shoes of the nominal litigant, 
The appeal must, therefore, be allowed 
‘and the decree of the first Court restored 
with costs here and below, including in 
this Court fees on the higher scale. 
ANA Appeal allowed. 


CALCUTTA HIGH COURT. 
ApecEAL Pos APPALLATE Decansg No, 2083 
oF 1922. 

March 13, 1925. 

Present :—Mr. Justice Chakravarti. 
DHIRENDRA NATH ROY AND OTHERS— 
PLAINTIFFS —APPELLANTS 

versus ; 
AHAMED MIA AND OTH8RS—DEFENDANTS— 
RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 50 (2}— 
Transfer of non-transferable occupancy holding— 
Recognition by landlord—Fresh kabuliyat—Variation 
of rent—New tenancy—Presumption of fixity of rent. 

The two half shares in a non-transferable occupancy 
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holding bearing a fixed jama were separately pur- 
chased by two brothers, and the landlord recognised 
the transfers and amalgamated fhe two shares, and the 
purchasers executed a fresh kabuliyat embodying a 
contract for variation of the rent at specified rates 
for different classes of land after a survey of the 
village. Ina suit for enhancement of rent: 

~- Held, that the kabuliyat created a new tenancy ee 
2) 0 


the presumption of fixity of rent under s. 50 (2) 
gem Tenancy Act was not applicable, fp. 280, 
GOL £. 

Appeal against a decree of the Addi- 
tional District Judge, Faridpur, dated the 
9th May, 1922, affirming that of the Munsif, 
Third Court, Bhanga, dated the 18th April, 
1921. 

FACTS.—In this case the landlord 
recognised the sale of a non-transferable 
occupancy tenancy and the purchasers 
executed a fresh kabuliyat to the following 
effect which gives the facts necessary for the 
case :— 

“That within taraf Ujani . apper- 
taining to thekayemi jote in the name of 
late Shib Charan Roy, there is Kismat 
Dhirai, in which is mudafat Gour Mobon 
Das and Guru Charan Das, Pattan Ram 
Krishna Mandal, Rai Chand Mandal bear- 
ing a jama of Rs. 25-106, an 8 annas 
share whereof has been purchased by one 
Drajaddi Mia by a kobala and the other 
8 annas share whereof has been pur- 
chased by me Reazaddi Mia in execution 
of a money-decree, and we two brothers are 
jointly possessing the same. We having 
prayed for the realisation of rent from us 
by recording our names in the previous 
jama of the said mahal, you have granted 
our prayer and have demanded a kabuliyat 
from us; so we are executing this kabuliyat, 
BE. 5 ow i 
“That when you will makea survey of the 
said village, we shall be present at that time 
and shall cause a proper rakamwari survey 
to be made; if we be not present for any 
reason whatsoever, then we shall be fully 
bound by and responsible for the jama- 
bandi that you shall cause to be made in 
our absence. : 


“That for the land that will be aseertained 
at the aforesaid survey we shall pay eent by 
executing a fresh kabuliyat on a jamabandi 
at the rate of Re. 1-9-7per bigha or paddy 
land, Rs. 2-6-14 per bigha of homestead 
land, Re. 1-9-11 per bigha of palay land 
and Rs. 2-8 per bigha of garden land.” 


Babu Hemendra Chandra Sen for Rai 
Surendra Chandra Sen Bahadur and Baby 
Surendra Nath Basu (Sr.), forthe Appellants, 
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Babus Prakas Chandra Majumdar and 
Biraj Mohan Majumdar, for the Respond- 
' ents . 

JU DGMENT.—Piaintiffs are the appel- 
lants and this second appeal is against the 
judgment and decree of the Additional 
District Judge of Faridpur, dated the 9th 
May, 1922, affirming the decision of the 
Munsif, ae 

The suit ont of which this appeal arises 
was brought by the plaintiffs fur recovery 
of arrears of rent in respect of a certain 
holding bearing a jama of Rs. 25-10-6 per 
year and for enhancement of rent under 
s. 30, cl. (b) of the Bengal Tenancy Act. 

Defendant No. lalone contested the suit 
and relied upon the entry in the Record of 
Rights and pleaded that under s. 50 of the 
Bengal Tenancy Act, he was entitled to 
the presumption that the tenancy was 
created before the Permanent Settlement 
and as such not liable to enhancement. 

The landlords, on the other hand, relied 
upon a kabuliyat executed by the prede- 
cessor of the defendants on the 9th Aswin 
1301 andthey contend that a new tenancy 
was created by it inasmuch as by this 
kabultyat the landlords recognised the 
purchaser of a non-transferable occupancy 
holding and imposed fresh terms by which 
futuré enhancement was provided for. 

The Munsif dismissed the claim for en- 
hancement and the learned Additional 
Judge for the reasons given by the Munsif 
dismissed the appeal by theplaintiffs. The 
judgments of the Courts below are based 
on the decision in the case of Abhoy Sanker 
Mozumdar v. Rajani Mandal (1). 

In this second appeal the learned Vakil 
for the appellants contended that a new 
lease wascreated with the condition that 
the rent would be liable to enhancement in 
future. The real and only question in this 
case is what isthe true and proper con- 
struction of the kabuliyat, dated 9th Aswin 
1301. Was it merely a confirmatory lease 
with the old tenancy or a tenancy with new 
and additionalconditions? As the recogni- 
tion by the landlord of the sale of a non- 
transferable occupancy right was optional 
and the addition of new terms would be 
justifiable on any fresh terms agreed pe- 
tween the parties, it remains to be seen 
whether there were such additional terms 
embodied in the coutract. . 

It seems to me clear that there was a 


(1) 47 Ind. Cas. 359; 22 C W. N. 904; 29 O. L.J, 
Do % 
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contract for variation of the rent at the rates 
specified for operation in future. 

It will appear that at the rates mentioned 
for the future even on the area then exist- 
ing there would be an enhancement of the 
rent. Instead ofasking for an immediate’ 
increase in the rent, the deed provided that 
the enhancement would come into force 
upon the true area when ascertained by a 
future measurement. I have no hesitation 
in saying that this is what this contract 
clearly provided and it was upon this addi- 
tional term that the landlord recognised 
the purchaser of the predecessor of the 
defendants as a tenant of the occuparcy 
holding purchased by him. Theamalgama- 
tion of two shares separately purchased was 
also an additional condition of the new 
lease. 

The passage cited from the judgment of 
Mr. Justice Teunon inthe case of Abhoy 
Sanker Mazumdar v. Rajani Mandal (1) 
lays down nothing which prevents the as- 
certainment of the conditions upon which 
the new tenancy was created in any particu- 
lar case. Hach contract must be construed 
according to ifs own terms and in the 
circumstances of that case. Cases may be 
helpful in so far as they lay down general 
principles but cannot be direct authority 
as to the construction to be put upon the 
deed before the Court in another case. I 
am, therefore, of opinion that the appeal stc- 
ceeds. The judgments and -decrees of the 
Courts below are discharged and the case 
sent back to the Munsif for the determina- 
tion of the amount of rent payable by the 
defendants. The defendants must pay the 
costs of this appeal. As tothe coats of the 
suit the trial Court will be at liberty to 
make such order as the final determination 
of the suit requires. 


N. B. . Appeal allowed, 
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LAHORE HIGH COURT. 
SECOND Civin APPRAL NO, 504 oF 1925. 
| May 8, 1926. 

Present:—Mr. Justice Addison. 
BHAGAT SIN GH—DE5FENDantT— 
APPELLANT 
VeETSUS 
KARAM SINGH PLAINTIFF AND ANOTHER 
DEFENDANT— RESPONDENTS. 

Custom—Alienation — Necessity — Just antecedent 
debt, what is—Sale including mortgage beyond 
limitation—Right to challenge mortgage when right to 
challenge sule subsists—-Antecedent debts due to third 
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persons, necessity of—Items not discharged by vendeo- 
Finding as to necessity, whether necessary. 

A reversioner is not comp3tent to challenge a 
mortgage beyond the period of limitation merely- 
because it is included ina sale in respect of which 
hs has a subsisting right of challenge. [p. 282, col. 1.] 

"Bur Singh v. Hazara Singh (3 , followed. 

Ordinarily, payment by an alienee of an antece- 
dent debt due toa third person is justified and there 
is no necessity for the alienee to go further and to 
prove that the previous debt was in itself for neces- 
sity. [p. 231, col 2.) 

_ Muhammad Hassan-ud-din v. Saif Ali Shah (1), 
Jhandu v. Niamat Khan (2), followed. 

In a reversioner's suit to set aside an alienation on 
the ground that it was not for necessity, the fact 
that one of debts to be discharged by the vendee 
was payable only after some years and that the 
vendee had not paid it at the time of the suit does not 
dispense with the necessity of a finding as to whether 
tba] necessity so far as that item was concerned. 
ibid. 

Second appeal from a decree of the Addi- 
tional District Judge, Lahore, dated the 
26th November, 1924, affirming that of the 
Subordinate Judge, First Class, Lahore, 


dated the 3lst October, 1923. ~ 


ORDER. 
Addison, J.—(July 11, 1925.)\—Bur 
Singh sold by a registered deed dated the 
l7th June, 1921, 72 kanals 15 marlas to 
Bhagat Singh Lambardar for Rs. 5,700, 
One Karam Singh brought the usual de- 
claratory suit challenging the alienation 
on the ground of want of necessity and 
consideration. The Court of first instance 
decreed the suit and the Additional District 
Judge dismissed the appeal, Against his 
decision this second appeal has been filed. 
The one point taken in the appeal is that 
the District Judge should have decided the 
question as to whether the item of Rs, 2,900 
which was left with the vendee to redeem 
a prior mortgage, dated the 9th January, 
1919, for Rs, 2,900 in favour of Ram Singh, 
was for necessity. The mortgage in ques- 
tion cannot be redeemed for ten years, i.e, 
until 1929. For that reason the vendea 
had not paid that sum tothe prior mort- 
.gagee. The Additional District Judge found 
that if was not necessary to discuss this 
item at all as the mortgage had not yet 
been redeemed. ` 
This fiading is clearly wrong. The other 
items'making up the sum of Rs. 5,700 have 
been held to be without necessity, and the 
_ finding as regards them is fiaal ani this is 
not now challenged. It is, ho vever, con- 
tended that the sale caunot bs set aside 
for the lifetime of the vendor and that 
the vendee is entitled now to a clear find- 
ing as toBhow much of the consideration of 
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the sale-deed was for necessity. It is ob- 
vious that the vendee can pay the sum of 
Rs. 2,900 any time he likes within the 
period of limitation and the mere fact that 
he has not paid it does not mean that the 
District Judge should not have given a 
finding as to whether the sale was for 
necessity as regards the item of Rs, 2,900. 
Ordinarily speaking, payment by an alienee 
of an antecedent debt due toa third person 
is justified and there is no necessity for 
the alienee to go further and to prove that 
the previous debt was in itself incurred for 
necessity; Muhammad Hassan- ud-din v. Saif 
Ali Shah (1) The same principle is laid 
down in Jhandu v. Niamat Khan (2), where 
it was added that “an alienee, however, 
paying off an antecedent creditor gets no 
advantage, if he has knowledge of the true 
nature of the antecedent debt or acts in 
At the time of the sale the 


old and it does not appear that it has ever 
been challenged. It is necessary for the 
District Judge to come to a finding as to 
whether this item of Rs. 2,900 was for 
necessity. I accordingly remand the case 
to him under O. XLI, r. 25, O. P. O., for a 
finding on this question. Return to be 
made within three months. l 
JaMr. Shamair Chand, for the Appellant. = 
Lala Badri Nath for Diwan Mehr Chand, 
for the Plaintiff Respondents, 
JUDGMENT. —My order dated the 
llith July, 1925, should be read as part of 
this order, The District Judge has madea 
return to the remand. He has held that 
Bur Singh’s career as a spendthrift could 
not be said to have begun till the 6th 
August, 1919, and that the mortgage in 
question was entered into on the 9th 
January, 1919, when the mortgagee could not 
have known that he was a spendthrift. 
It follows from this that there was a just 
antecedent mortgage-debt in existence at 
the time of the sale in favour of the appel- 
lant and the sale must, ‘therefore, be held to 
be for necessity as regards the amount of 
that mortgage, namely, Rs. 2,900. 
. The District Judge has further found 
that a suit could not now lie against the 
prior mortgagee to have it deslared that it 
was without consideration and necessity as 
such a suit would be barred by time, This 
is also correct. 


(1) 74 Ind. Cas, 451; 4 L. 122; 51, L. J. 246; A.I, 


R. 1924 Lah. 41. 
(2) 54 Ind, Cas. 812; 1 L, 472. 
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It is clear from Bur Singh v. Hazara 
Singh (3) that.a reversioner is not com- 
p2tent to challenge mortgages beyond the 
period of limitation merely because they 
are included in asale in respect of which 
he has a subsisting right of challenge. It 
is not neceasary to quote othér rulings on 
this point, ‘This disposes of the argument 
of the respondent that the appellant should 
be considered as the vendee only of the 
equity of redemption. There is a long 
course of rulings of this Court that sucha 
sale as the present of which part of the 
consideration was liability to re-pay the 
previous mortgage, can be held to be for 
necessity as regards the previous mort- 
gage. ; 

I, accordingly, accept the appeal and 
modifying the order of the Courts below 
grant the plaintiff a decree that the sale in 
suit shall not affect his reversionary rights 
except to the extent of Rs. 2,900 provided 
that that sum is paid to the prior mortgagee 
in possession. If;however, this sum is not 
paid the plaintiff will be entitled to get 
possession without. any payment to the 
appellant though, of course,in thatcase the 
question of payment to the prior mortgagee 
will remain. 

Parties will bear their own costs through- 
out. 

R. L. Decree modified. 
m 63 Ind. Cas. 760; 3 L, 99; A. I. R. 1922 Lah. 
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PATNA HIGH COURT. 
Seconp Orvin Arrears Nos. 294 To 316 
AND 360 ro 374 or 1923. 

July 13, 1 326. 

Present:—Sir Dawson Miller, KT., Chief 
Justice, and Mr. Justice Foster. 

Tse Hon'sis Maharaja KESHO 
PRASAD SINGH—Puaintire— 
APPELLANT 

l versus 
KIRTARATH AND orgers—Derenpants — 
; - RESPONDENTS. 
Bengal Inhentance Regulation (XI of 1798)—Re-ad- 


justment of revenue of permanently settled estate, 


- whether confers new title—Judgments not inter partes, 
admissibility of. 

A re-adjustment of the revenue ofa permanently 
settled estate,, under the provisions of the Bengal 
Inheritancs Regulation XI of 1793 on the ground that 
additional areas hatl-come under cultivation, does not, 
by itself, confer a new title. [p. 281, col. 2; p. 285, 
col. i. - 

A ag not being a judgment in rem,” is ‘not 
gdmissible in evidence against those who are neither 
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parties to it nor derive title through such parties, as 
proof of the facts determined therein. At the most 
if is admissible only as an assertion or a denial of 
[p. 284, col. 2.] : 

Second appeals. from a decision of the 
Subordinate Judge, Shahabad, dated the 
15th December, 1922, modifying that of 
the Munsif, Buxar, dated the 19th Decem- 
ber, 1921. 


Messrs. L. N. Singh, N. N. Sinha and 
Sunder Lal, forthe Appellant. — 

Messrs. P. Dayal, Murari Prasad and 8. 
N. Bose, for the Respondonts. 


JUDGMENT. 

Miller, C. J.—These 38 appeals which 
were heard together arise out of suits in- 
stituted by the appellant, the Maharaja of 
Dumraon, as proprietor of an estate in 
Shahabad known as Sheopur Diar Nau- 
barar, or more shortly Naubarar, against 
the proprietors of the adjoining estate 
known as Sheopur Gangbarar Janubi, or 
Gangbarar, -and certein -tenants whose 
holdings, itis alleged, lie partly within one 
and partly within the other of those two 
estates, 

Fifty-one such suits in all were institnted 
in September, 1920, and were tried toge- 
ther before the Munsif of Buxar .The 
object of the litigation was to establish 
the appellant’s title toa certain defined 
area of each of the holdings in question 
appertaining to his estate of Naubarar and’ 
to obtain an apportionment between him- 
self and the neighbouring proprietors of 
Gangbarar of the rent payable by the 
tenants of those holdings who for many 
years have been paying the entire rent to 
the Gangbarar maliks. He also claimed 
from the tenants arrears for the four years 
before the suit of so much of the rent as 
was proportionateto the area of their hold- 
ings which he contended fell within his 
estate. 

Various defences were raised by the re- 
spective defendants in the suits and were 
dealt with by the third Court, but for the 
purposes of this appeal two matters only 
remain for consideration. Theyconcern the 
title of the appellant and a question of 
limitation. 

But these questions were questions of 
fact and both were decided in favour of 
the respondents by the Subordinate Judge 
of Shahabad on appeal from the Munsif, 
and the findings of fact of the lower 
Appellate Court are binding on this Court 
unless it can be shown that the learned 
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Subordinate Judge has erred on some point 
of law material to the decision. ` 

Iù the trial Court the plaintiff succeeded, 
or partly succeeded, in 13 of the suits, 
Ofthe rest, 3 were withdrawn with permis- 
sion te sue afresh and the others were dis- 
missed, 


From the trial Court’s decisions appeals 
were preferred by the plaintiff in 23 cases 
to the Subordinate Judge of Shahabad and 
15 appeals were preferred by some or 
other of the defendants. Of these, 2 were 
remanded to the trial Court for disposal 
in accordance with the Subordinate Judge's 
directions and the remainder were decided 
against the plaintiff. The plaintiff has 
preferred the present appeals, 38 in num- 
ber, which. have been heard together, 
the arguments in each case being the 
same, ; 


It appears that the lands comprised in 
Naubarar ‘and the vicinity, which are 


diara lands, were at one time submerged ` 


by the river Ganges which in that neigh- 
bourhood is lable to change its course, 
sometimes slowly and almost imperceptibly, 
and some imes suddeuly.- In 1842, owing 
to changes in the course of the river in 
the prece ling years, a large area of land 
to thesouth of Gangbarur became exposed 
as the river receded to the northward 
with a consequent encroachment on the 
lands of Gangoarar. This newly exposed 
area was re-measured by the Revenue Au- 
‘thorities and a certain portion was included 
in Gangbarar whilst the remainder lying 
to the southward, said to measure some 
2877 bighas, was formed intoa new estate 
named Naubarar with a revenue of Rs. 1,104 
estimated upon the area then fit for culti- 
vation, said to measure 570 bighas. This 
newly formed estate was also settled with 
the proprietors of Gangbarar. As both 
estates belonged to the same proprietors 
the demarcation line between them was a 
matter of small importance at that time, 
and it is not improbable that the lands 

sre settled with tenants comprising an 
area partly in one and partly in the other, 
which is the plaintiff's case. In 1904, the 
revenue of Naubarar having fallen into 
arrears, that estate was advertised forsale 
by the Collector under the revenue sale 
law and was purchased by Maharani Beni 
Prasad Kuar of Dumraon, the predecessor- 
in-interest of the plaintiff. Subsequantly 
boundary disputes arose between the plaint- 


_lands claimed lie within the Gan 
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iff and the maliks of Gangbarar: and in 
1911 a suit was instituted by the plaintiff 
against a number of the proprietors of 
Gangbarar the object of which wasto ob. 
tain a judicial decision as to the line of 
demarcation betweeri the two estates, That 
suit was afterwards ré-registered as Suit 
No. 4of 1913. The plaintiff suéceeded in 
that litigation and obtained a décrée from 
the trial Court in June, 1918. That décree 
was affirmed on appeal by the High Court 
in 1919, and a further appeal to His Majesty 
in Council was dismissed in January 1995 
The result of that litigation was to establish. 
as against the defendants in that suit. 
that the boundary line between the two 
estates was that shown on a map prepared 
by Mr. C. H. Parker, the District Engineer 
of Arrah, a Commissioner appointed in the 
case. The boundaryso demarcated is the 
boundary now claimed by the plaiatif in 
the present suit. In pursuance of his decree 
obtained in the trial Court in 1916 the 
plaintiff, in the same year, obtained dakhil- 
dahani, or symoblical possession, of the area 
awarded to him in that suit: but it does 
not appear that heever got actual posses- 
sion of the lands in dispute in the present 
appeal. In 1417 the revenue of Naubarar 
was considerably increased by the Revenue 
Authorities and settled for a period of five 
years at asum of Rs. 6,911, This wag due 
to the fact that the cultivable area had 
materially increased since the Original 
Settlement of 1862. There can be little 
doubt also that the Revenue Authorities 
accepted as accurate the boundary line 
determined by the previous litigation. I¢ 
appears, however, that Naubarar is split 
up into a number ofdifferent pattis, It is 
stated that there are 17 separate pattis and 
each patti is sub-divided into several khewats 
the proprietors of which appear to be in 
possession of separate areas with a separate 
collection of rent from the tenanis The 
present respondents, as found by the lower 
Appellate Court, were not parties to’ the 
previous litigation and contended that they 
are not bound by the decree passed therein 
or the dakhildahani which followed it 
They dispute the boundary line ag shown 
in Mr. Parker's map and contend that the 
estate. They also contend that pe rp 
all along collected the rents as proprietors 
of Gangbarar without interruption and 
have in any case acquired title thereto 
by adverse possession even if the lands 
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lie geographically within the plaintiff's 
estate. < 

The learned Munsif who tried the suit 
found that in certain cases the defendant- 
proprietors had been parties to the pre- 
vious litigation in which the plaintiff's 
title had been decreed and that the dalchil- 
dahani obtained in execution of the decree 
was conclusive of the question of posses- 
sion against those parties, and in such cases 
he found for the plaintiff. With regard 
to those defendants who were not parties 
to the previous suit he held, and I consider 
rightly, thatthe decree and dakhildahant 
were not binding on them or evidence of 
title or possession in the plaintiff and, 
therefore, it was for the plaintiff to estab- 
lish his title by other means than the 
production of the decree. He found that 
apart from the decree there was absolutely 
no evidence on which the Naubarar lands 
could be demarcated and, therefore, the 
claim for an apportionment failed. He 
further found that the plaintiff since the 
inception of his title in 1904, had never 
been in actual possession of the lands 
claimed and that the defendants had dur- 
ing that time been realising the rents and 
dealing with the lands as their own. There- 
fore, whether the suit was to be treated 
as governed by Art. 142 or Art. 144 of 
the Indian Limitation Act the plaintiff's 
claim must fail even if he should establish 
his title. He further found that the 
enhancement of revenue in 1917 did not 
operate as a new settlement creating a new 
title, but was merely a reassessment of 
Naubarar whatever it might include. 

On appeal, the Subordinate Judge of 
Shahabad in the cases in which the defend- 
ant-proprietors had appealed, reversed the 
trial Court's finding that they had been 
parties to the previous suit and found as a 
fact that they had not been parties, or re- 
presented therein. This finding is not, and 
cannot be, questioned. In other respects in 
all the suits, with the exception of the 
two which were remitted to the trial Court 
for correction of certain errors of appor- 
tionmert which have not been questioned 
before us, he affirmed the trial Court’s 
decision. 

From that decision the present appeals 
are praferred to this Court. The questions 
argued before us are three in number, (1) 
that the judgment in Suit No. 4 of 1913 
is strong evidence of the plaintiff's title, 
(2) that certain maps and papers prepared 
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by Government for revenue purposes are 
admissible in evidence and must be taken 
as correct unless rebutted,.and (3)that no 
question of limitation can arise in face of 
the fact that Government re-settled the 
lands with the plaintiff in 1917. o 

On the first point it is sufficient to say 
that a judgment, not being a judgment in 
rem, is not admissible in evidence against 
those who are neither parties to it nor 
derive title throughsuch parties, as proof 
of the facts determined therein. At the most 
it is admissible as an assertion of title to the 
land claimed in that suit. 

On the second pointitis tobe observed 
that the evidentiary value of the documents 
referred to was weighed by the trial Court 
and the lower Appellate Court who con- 
sidered that they came into existence as a 
sequal to the plaintiff's success in the pre- 
vious litigation, and added little or nothing 
to the authority of the decree in that suit 
and ought not to be taken as binding on 
the defendants .who were not parties 
thereto, and, when weighed with the other 
evidence in the case, the value of these 
documents was small, 
that the daurapanchsala map (Ex. 12in the 
suit) which is much relied on by the plaint- 
iff was not supported by any evidenceto 
show that it in fact proved the demar- 
cation line between the two estates. The 
plaintiff appears to have fallen into the 
error of supposing that the judgment in the 
earlier litigation would be proof of the 
matters therein decided and to have come 
before the Court insufficiently supplied 
with, evidence on material points. It was 
for the lower Appellate Court to appraise 
the valueof the evidence on either side 
and even if we should on that evidence 
have taken a different view, itis not open 
to us to interfere on that ground alone, 
It is not made out that thelower Appellate 
Court has contravened any law or usage 
having the force of law or erredin any 
matter of procedure affecting the merits of 
the case. 

As to the third point the argument as- 


sumes that a re-adjustment of revenue is 


a new settlement conferring a new title, 
but this is notso. Naubarar estate was 
settled permanently in 1862 at alowrevenue 
based on the existing cultivable area. The 
same estate was sold to the plaintifi’s pre- 
decessor in 1904. It was subject toa re- 
adjustment of revenue, as additional areas 
came under cultivation, under the provi- 


It was also found - 
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sions of Regulation XI of 1793, and that 
is what happened in 1917, Thereis no- 
thing to show that anew estate was settled 
with the plaintiff in 1917. The argument, 
therefore, fails. 

Before concluding this judgment I wish 
‘to add.that the learned Subordinate Judge 
considered that the plaintiff had failed to 
prove his possession within 12 years of the 
suit and that on that account it was barred 
by limitation. If Art. 142 of the Limitation 
Act applies, his decision on this point is 
correct. Itis by no means clear, however, 
that the suit is founded upon dispossession of 
the plaintiffsoas to attract the operation of 
Art. 142. Paragraph 5 of the plaint appears 
to refer to the lands claimed in the previous 
suit, and isnot an averment of dispossession 
of the plaintiff by the defendants of the 
lands now claimed. In my opinion the 
proper Article of the Limitation Act is 
Art. 144, in which case the onus would 
be upon the defendants to show that they 
had acquired title by adverse possession. 
Although the trial Court dealt with the case 
upon the hypothesis that Art. 144 applies 
and found that the defendants had - been 
in pessession for more than 12 years, the 
learned’ Subordinate Judge on appeal did 
not consider the case from this point of 
view, although he does not differ from the 
findings of the trial Court. If, however, 
itis found, as it was, that the plaintiff 
has failed to make out his title, then the 
defendants’ possession cannot be disturbed 
and the question of limitation does not 
arise, 

In my opinion these appeals must be 
dismissed with costs. There will be one 
set of costs payable tothe respondents who 
have appeared. 

Foster, J.—I agree. 

ALN. A. Appeals dismissed. 
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LAHORE HIGH COURT. 
Sgoonp CIVIL APPRAL No. 1015 oF 1926, 
July 15, 1926. 

Present:—Mr. Justice. Harrison. 
BELA SINGH—P.aintirr—APPELLANT 
versuge - 
GANDA SINGH AND ANoTHER— 
DEFENDANTS— RESPONDENTS. 
C. P.C. (Act V of 1908), O. II, r. 2—Previous suit 


for interest—Subsequent suit for principal, whether 


BELA SINGH @, GANDA SINGH. 
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barred—Suit for interest when claim for principal 
barred, whether lies. 

A suit for the principal amount due on a mortgage 
is barred under O. II, r. 2, C. P. C, where in a pre- 
vious suit for interest on the same cause of action a 
claim for principal could have been joined but was 
not joined. jp. 286, col. 1.] 

Kundan Mal v. Allah Dad Khan (1), followed. 

lf a claim for principal is barred no suit would 
lie for recovery of interest either. [ibid.] 

Second appeal froma decree of the Dis- 
trict Judge, Amritsar, dated the lst 
February, 1926, affirming that of the Sub- 
ordinate Judge, Fourth Class, Tarn Taran, 
District Amritsar, dated the 20th April, 


1925. 


Dr. Nand Lal and Mr. Kishore Chand, 
for the Appellant. 

Mr. B. A, Cooper, for the Respondents. 

JUDGMENT. —On the 12th April, 1918, 
the defendants in this case mortgaged some 
land for Rs. 900 principal, and undertock 
to pay interest at 12 per cent, Two suits 
for interest were instituted and decrees 
obtained, andin the third suit instituted 
on the 16th April, 1924, the plaintiff claimed 
interest coupled with possession or principal. 
It has been held by both the lower Courts 
that there was no condition regarding pos- 
session and as regards the principal it has 


. been held that the present suit is barred 


under O. Il, r. 2, 0. P. C, as the plaintiff 
could have sued for his principal at the 
same time as he sued on previous occasions 
for interest. The admitting Order was as 
follows:— 

“Dr. Nand Lal states that he only claims 
interest and not possession or principal.” 

In spite of this he has confined hig 
remarks to claiming principal and endeay- 
ouring to show that the case is not governed 
by Kundan Mal v. Allah Dad Khan (1). At 
the outset he admitted that at the-time the 
previous suits for interest were instituted 
the principal could have also been claimed, 
He subsequently urged that because there 
was a penal clause, which has been held to 
be a clog on redemption, by which a curious 
condition was made that the mortgagor 
was not entitled toraise money from else- 
where for the purpose of redemptign for a 
period of five years, though he mightredeem 
out of his own pocket, no suit for principal 
lay until the expiry of the five years, and 
this inspite of the fact that he admits 
that this clause must be ignored in reading 
the terms of the mortgage. Evenif it were 
& valid clause, the fact that the second suit 


(1) 5 Ind. Oas, 821; 19 P. R. 1910; 36 P. W. R. 1910; 
167 P, L, R. 1910, : 
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for interest was instituted more than five 
years after the execution of the deed, would 
have deprived the argument of any possible 
force it might otherwise have had. His 
subsequent contention is, in his own words, 
that “as he could have instituted a suit at 
any time before the lapse of sixty years’ 
limitation from a minute after the execu- 
tion of the mortgage deed in the month 
of Chet”, O. II, r. 2, does not apply, and this 
he developes as meaning that where no 
period is fixed in a mortgage the mort- 
gageeis not entitled tosue for his principal 
nor, I understand, is the mortgagor entitled 
to sue for redemption until there has been 
some sort of offer and refusal. I am of 
opinion that both the lower Courts have 
taken a perfectly correct view of the case 
and that Kundan Mal v. Allah Dad Khan (1) 
applies, the test being whether, where 
admittedly a suit for interest was brought, 
a claim could also have been basedon the 
same cause of action for the principal. I 
find thatit could. As to the point specifical- 
ly mentioned in the admitting order no fruit 
canbe gathered from a dead tree, and once 
the principal has ceased to be in the sense 
thatit cannot be realised no interest can 
be realised from its corpse. 
The appeal is dismissed with costs. 
Robi; Appeal dismissed, 


CALCUTTA HIGH COURT. 
Crit APPLICATION No. 6 oF 1926, 
| June 23, 1926. 
Present :—Justice Sir Charu Chunder 
Ghose, Kr. 
RELIANCE MARINE INSURANCE 
CO., Lrp.—Dzrenpant— APPLICANT. 
versus 


MAHOMED OMAR MAHOMED YACOOB 


PLAINTIFF— OPPOSITE PARTY 

C. P.C.(Act V of 1908), 8. 115—Presidency Small 
Cause Courts Act (XV of 1882), 8. 18S—Foreign Company 
guit against—Small Cause Court, jurisdiction of— 
Carrying on of business through agent, what is—Erro- 
neous decision of Court—Revision. l 

In order to determine whether a foreign Company 
can, thrqigh its agent, be said to carry on business 
within the territorial jurisdiction of a Small Cause 
Court so as to make a suit against the Company 
fompetent without leave being taken under s. 18 of 
the Presidency Smal! Cause Courts Act, and to enable 
a service of the writ on the agent to be treated as a 
service on the foreign Company, the agent must have 
power to enter into contracts on behalf of the foreign 
Comprny. [p. 287, col. 1.] ; 

Sacoharin Corporation v. Chemische Fabrik Von 
Heyden Actiengesellschaft (1) and Okura v, Forsbacka 


Yernverks Aktiebolag (2), relied on, 


Where the agent of a foreign Company has autho- 
rity to settle claims, but in case of a difference of 
opinion such claims have te be referred to the foreign 
Company, the foreign Company cannot be said to 
carry on business throngh its agent. [ibid] 

Where a Small Cause Court assumes jurisdiction by 
erroneously holding that a foreign Company cairies 
on business within its territorial jurisdiction through 
an agent, the High Court can interfere under s. 115, 
©. P.O. [ibid] : 

Application in the matter of Suit No, 8425 
of 1925 in the Court of the Presidency Small 
Causes Court, Calcutta. 

Mr. W. W. K. Page, forthe Petitioner. 

Mr. S. M. Bose,for the Opposite Party. 

JUDGMENT.—This isan application 
for revision under s. 115 of the C. P. C. 

The facts giving rise to the present ap- 
plication, shortly stated, are as follows :— 
On the llth August, 1923, Messrs G. 
Atherton & Co. of Liverpool shipped two 
packages intended for the plaintiffs per 
ass. Mashud from Liverpool to Calcutta 
and, according to the plaintiffs’ instructions 
insured the same with the defendant com- 
pany for £220. A certificate of insurance 
was issued by the defendant Company. The 
steamship Mashud arrived in Calcutta 
sometime in September, 1923. The two. 
packages in question were cleared in ap- 
parently good condition on or about 
the 20th September, 1923, and were 
brought to the godown of the plaint- 
ifs Calcutta Branch at 5 Colootola 
2nd Lane. It was then discovered that one 
of the packages was much lighter than the 
other and the attention of Messrs, Gladstone’ 
Wyllie and Co., the agents of the defendant 
Company, was drawn to the same. The 
plaintiffs asked for a survey and a survey 
was held. On opening the package in 
question, the surveyor found that the. 
contents were entirely missing and it was 
thought that the loss was due to pilferage, 
The plaintiffs thereafter claimed the value 
of the missing goods plus the costs of the 
survey and instituted a suit in respect of 
the same in April, 1925,in the Calcutta 
Court of Small Causes. They did not take 
any leave under s. 18 of the Small Cause 
Courts Act. 

The defendant Company's defence was 
that they did not carry on any business in 
Calcutta and that inasmuch as leave under 
s. 18 of the Presidency Small Cause Courts 
Act had not been taken to the institution 
of the suit, the Court had no jurisdiction 
whatsoever to try the same. 

Evidence was gone into in the Court of 
Small Causes on the point as to whether or 
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not the defendant Company carried on busi- 
ness in Calcutta. It appeared on that evi- 
dence that the defendant Company had an 
agency in Calcutta, the business of agents 
being carried on by Messrs. Gladstone 
Wyllie & Co., and that the latter were 
authorised to settle claims in Calcutta at 
the exchange of the day, either in currency 
or by draft in sterling money at 15 days 
sight on the Company in Liverpool. The 
Small Causes Court on this evidence held 
that the defendant Company carried on 
business in Calcutta and that the Court had 
jurisdiction to try the suit. 

The defendant Company isa foreign cor- 
poration and it canonly carry on business 
in Calcutta through an agent. It is also 
clear that it can only be served with the 
writ through itsagents so carrying on its 
business. Ít is settled law, however, that in 
order that service on an agent in such cir- 
cumstances should be treated as service on 
the foreign corporation, the agent must 
have power to enter into contracts on behalf 
of the foreign corporation [See Saccharin 
Corporation v.Chemische Fabrik Von Heyden 
Actiengesellschaft (1)]; otherwise the service 
of the writ is not good service on the foreign 
corporation [See Okura v. Forsbacka Jer- 
nverks Aktiebolag (2)]. Now from the evi- 
dence in this case and specially from the 
certificate of insurance produced by the 
plaintiff it is by no means clear that the 
agents in (Ualcutta have any power what- 
soever: to enter into contracts on behalf of 
the foreign corporation. It is true they 
can settle claims in Oalcutta, but in case 
there is a difference of opinion, such claims 
have got to bereferred to the defendant 
Company in Liverpool. In these circum- 
stances 1 have come to the conclusion that 
the defendant Company does not carry 
on business in Calcutta. It is said, however, 
that the Small Causes Court has on evidence 


found that the defendant company does. 


carry On business in Calcutta and that, there- 
fore, I cannot interfere under s. 115, C. P. C, 
In my opinion the Small Causes Court 
cannot give jurisdiction in a case like this 
on ao entirely wrong view of the law on the 
subject. I am, therefore, of opinion that 
the Small Causes Court had no jurisdiction 
to try this suit and that the decree of the 


Small Causes Court cannot stand and must 


a) go? K, B. 516; 80 L. J. K. B. 1117; 104 L 


i (1914) b ‘K, B. 715; 80 L.J. ic ha 561; 110 L, 
T, 464; 58 S. J, 232; 30 T. L, R..2 4 
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be set aside. The defendant Company will 
be entitled tothe costs of this application. 
N. H. Rule made absolute. 
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PRIVY COUNCIL. 

APPEAL FROM THE Patna Hien Court. 
May 25, 1925. 
Present:—Lord Blanesburgh, Sir John 
Edge andMr. Ameer Ali. 

Raja GANESH NARAYAN SAHI DEO— 
` APPELLANT 
versus 
MANIK LAL CHANDER AND OTHER3— 

Privy 


RESPONDENTS. 
Council—Appeals—Concurrent finding of 
waiver whether can be re-opened. 

The Privy Council will not as a rule interfere 
where there are concurrent findings of fact in the 
Courts below and where no question of law can arise 
until those findings are re-opened. 

A concurrent finding of the lower Courts that the 
appellants” had expressly waived the irregularities 
in connection with the publishing and conducting of 
a sale will not be allowed to be re-opened in the Privy 


: Council, 


Appeal from the Patna High Court (Das 
and Foster, JJ.) in Appeal from Original 
Decree No. 135 of 1920, dated 25th May, 
1923 and printed as 76 Ind. Cas. 194. 

Sir G. Lowndes, K. Cand Mr. W. Wal- 
lach, for the Appellant. 

Messrs, A. M. Dunne, K. C., and T, B. W. 
Ramsay, for the Respondents. 


JUDGMENT. 

Lord Blanesburgh.—lIn this case a 
preliminary objection has been taken to 
the effect that there is uo question of law 
involved in the issue before the Board, and 
that, therefore, noappeal liesto His Majesty 
in Council, On the point being investigat- 
ed it appears that the judgments of both 
Courts below were based upon a waiver 
by the present appellant of any right that 
he might have had to object to irregularities 
in relation to the sale caused by non- 
publication ofthe proclamation, or other- 
wise, it having been found by both. Courts 
that these irregularities had been express- 
ly waived by the appellant. Sir George 
Lowndes, on his behalf, states tHat if he 
were to ‘proceed with the appeal it would 
be necessary for him to rely in support of 
it upon some, at least, of the irregularities 
which the Courts below have, each of them, 
held to be waived. 

In these circumstances, it appears to 
their Lordships that this appeal is -barred 
by concurrent findings of fact in the Courts 
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below and that no question of law can 
arise until these findings are re-opened, 
which is notin accordance with their Lord- 
ships’ rule, 

Accordingly they will humbly advise 
His Majesty that the appeal should be 
dismissed and that the appellant should 
pay the costs of the respondents to be taxed 
separately sofaras the Registrar, in his 
discretion, thinks right. 

A. N. A. ; Appeal dismissed 

Solicitors for the Appellant :—Messrs. W, 
W. Bose & Co. 

Solicitors for the Respondents :—Messrs. 
| Indermaur & Brown; Downer & Johnson. 


LAHORE HIGH COURT. 
Seconp Crvin APPEAL No. 498 or 1926. 
June 7, 1926. 

Present:—Mr. Justice Jai Lal. 
ZAHUR-UD-DIN AND ANoTHER—PLAINTIFIS 
—APPELLANTS 

a versus 

Tan MUNICIPAL COMMITTEE or 
HISSAR AND oTHERS—DEFENDANTS— 
RESPONDENTS. 

Punjab Municipal Act (III of 1911), s. 172~--Old 
encroachments—-Power of Municipal Committee to 
order removal—Scope of s. 172. 

Section 172 of the Punjab Municipal Act, refers to 
encroachments which are newly made without the 
permission of the Committee, and a Municipal Com- 
mittee is, therefore, not competent to issue a notice 
under the section in respect of encroachments, which 
were made many years before the notice. 

Kirpa Ram v. Municipal Committee, Amritsar (1), 


followed. 
Second appeal from a decree of the 


District Judge, Hissar, dated the 13th 
November, 1925, affirming that of the Sub- 
ordinate Judge, Fourth Olass, Hissar, dated 
the 16th June, 1924. 
Mr. Shamair Chand, for the Appellants, 
Mr. Manohar Lal, for the Respondents. 


JUDGMENT.—The Municipal Com- 
mittee of Hissar served on the appellant a 
notice under s. 172 of the Punjab Munici- 
pal Act*calling upon him to remove a 
platform alleged to have been made by 
him on a street and without their written 
permission. The appellant instituted this 
suit claiming that the land on which the 
platform existed belonged ‘to him. He 
also alleged that the platform had been 
made many years ago. He, therefore, 


` 


prayed for a declaration that he was the 
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owner of the land and for an injunction 
to restrain the Municipal Committee from 
interfering with his rights. It was alleged 
that the notice under s. 172 was illegal. 
The District Judge has found that the 
plaintiff has not been proved to be the 
owner of the land en which the platform 
exists. Healso had found that the platform 
had existed for about twenty years before the 
plaintiff purchased the houses which abut 
the land in suit. On these findings be has 
dismissed thesuit, ` 

On this appeal it is contended on behalf 
of the appellant that the District Judge 
having found that the platform was con- 
structed about twently years ago, the 
notice under s. 172 of the Municipal Act 
could not baissued. In Kirpa Ram v. 
Municipal Committee, Amritsar (1) it was 
held that s. 172 was inapplicable to encroach- 
ments or structures built from 8 to 15 
years, prior to the date of the notice and 
that it referred to encroachments newly 
made and without the permission of the 
Committee. Following that case I hold 
that the Municipal Committee wa3 not 
competent to issus a notice under s. 172in 
respect of the encroachments which were 
made about twenty years ago. 

T accept this appeal and hold that the 
notice under s. 172 was illegal, and issue a 
perpetual injunction to the Municipal Com- 
mittee restraining.it from enforcing the 
said notice. As the plaintiff has failed 
on the main question relating to the title to 
the property in suit, I order that the 
parties bear their own costs throughout. 

A. N. A. Appeal accepted. 

(1) 28 Ind. Oas. 734; 2 P. R.1915 Or; 16 Or. L. J. 
350; 18 P. L. R. 1916. i 
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LAHORE HIGH COURT. 
MISCELLANEOUS SECOND Civin ArpgeaL No. 272 
oF 1926. 

May 22, 1826. 

Present:—Mr. Justice Addison. 
AHMAD YAR—JUDGMENT- DEBTOR—— 
ÅPPELLANT 


VETSUS 
Tas CO-OPERATIVE CREDIT SOCIETY 
---DECREE- HOLDER —RESPONDENT. 
Co-operative Societies Act (II of 1912), s. 48 (1)—- 
Rules under s. 43, r. 18 (h)--Award, power of Court 
to question validity of—Order relating to execution 
of award, appealability of, 
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A Court in which an award under the Co-operative 
Societies Act is filed has no power to question the 
validity of the award inasmuch as, under the provi- 
sions of r. 18 (4) of the Rules framed under s. 43 of 
the Act, it is bound fo enforce the award in the same 
manner as a decree of such Court. 

An order relating to the execution of such an award 
is appealable as a decree under the provisions of 
the C. P. C. ` 

Gladstone Wyllie & Co. v. Joosub Peer Mahomed & 
Co. (1), Pokhar Das v. Radha Kishen (2) and Krishnaji 
Shridhar Barde v. Mahadeo Sakharam Patil (3) relied 
on. | 

Miscellaneous second appeal from an order 
of the District Judge, Lyallpur, dated the 
26th October, 1925, reversing that of the 
Subordinate Judge, Second Class, Lyallpur, 
dated the 16th February, 1925. 


Malik Barkat Ali, for the Appellant, 


Lala Badri Das, R. B, forthe Respond- . 


ent. ; 

JUDGMENT.—An award under the 
Oo-operative Societies Act was filed in the 
Court of the Subordinate Judge, Second 
Class, Lyallpur. He refused to excute it hold- 
ing that it was a mere nullity. On appeal 
the learned District Judge held that the exe- 
cuting Court had no power except to exe- 
cute theawardas if it were a decree of that 
Court. The appeal was accepted and the 
Subordinate Judge, Second Class, was 
directed to execute the award in the manner 
in which a decree is executed without going 
into the validity thereof. Against this 
decision this second appeal has been filed. 

It was admitted before me that the deci- 
sion of this Court in Second Appeal No. 699 
of 1923, which was followed by the learned 
District Judge, concludes the question 
whether the Executing Court could refuse 
to execute the award. It was held there 
that it had no power to do anything except 
to execute the award asifit were a decree 
of the Executing Court. With this finding 
I am in entire agreement. It follows from 
r. 18 (h) ofthe Rules framed under s. 43 
(1) of the Act. This rule lays dowa that 
an award shall on application to any Civil 
Court having jurisdictionin the area in 
which the Society operates be enforced in 
the same manner as a decree of such Court. 

It was argued, however, that no appeal 
lay tothe District Judge, because it was 
not a decree under the C. P. C., but a special 
sort of decree provided by the Co operative 
Societies Act. But the words of r. 18 (h) 
are very clear. The decision has to be en- 
forced by the executing Court as a decree of 
such Court. That means that the whole of 
the C. P. C. applies and that an appeal lay 
tothe District Judge. 
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There is ample authority for this pro- 
position. It was held by the Calcutta High 
Courtin Gladstone Wyllie & Co. v. Joosub 
Peer Mahomed & Co. (1), that inasmuch as 
under s. 15 of the Arbitration Act an award 
when filed is enforceable asa decree (just 
as is the case under the Co-operative Socie- 
ties Act) all the provisions of the ©. P. C. 
applicable to the execution of decrees appli- 
ed to an award so filed. Thesame view was 
taken by this Court in Pokhar Das v. Radha 
Kishen (2). Moreover, in Krishnaji Shri- 
dhar Barde v. Mahadeo Sakharam Patil (8) 
it was held that a Court which has power 
to execute an award under r. 34 framed 
unders. 43 of the Bombay Co-operative 
Cradit Societies Acthas the power to trans- 
fer it for execution. This means that it was 
held by the Bombay High Court that all the 
provisions of the ©. P. C. appliedin the 
execution of such anaward asa decree of 
the Court executing it. See also Sital Prasud 
y. Messrs. Clements Robson & Co, (4). 

The decision of the District Judge was 


correct and I dismiss the appeal with costs. 


A. N. A. Appeal dismissed. 
(1) 77 Ind. Oas. 868; 27 O. W. N. 665; A. L R. 1924 
Cal. 117. 
(2) 75 Ind. Cas. 927; A. I. R. 1924 Lah, 944, 6 L. 
J. 961 


(3) 61 Ind. Cas. 337; A. I R. 1922 Bom. 3711; 22 
Bom. L. R. 909; 46 B. 128. 

(b 61 Ind. Cas. 101; 43 A. 394; 19 A. Ll J. 187; 3 
U. P. L. R. (A.) 36. 
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PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Decrees No. 49 
or 1926. 

July 7, 1926. 
Present:—-Mr. Justice Das and 
Mr. Justice Adami. 

BASIST NARAIN SINGH— APPELLANT 
versus 
BINDESHWARI PROSAD SINGH 


AND OTHERS— RESPONDENTS. 

Hindu Law—Mitakshara—Partition -Step-mother, 
share of—Stridhan, receipt of, effect of —Ornaments, 
whether stridhan. 

According tothe Mitakshara School of Hindu Law 
both the mother and the step-mother are equal 
sharers with the sons on partition, and there is no 
authority for the proposition: that the mother is 
entitled to a share only out of her own e#on’s share. |p. 
290, col. 2.) 

Damoodur Misser v. Senabutty Misrain (2), Damo- 
dardas Maneklal v. Uitamram Manceklal (3), Mathura 
Prasad v. Deoka (4), Har Narain v. Bishambhar Nath 
(5) and Suba Raut v. Manla Rautain (6) followed. 

Hemangini Dasi yv. Kedarnath Kundu Chowdhry (1) 
distinguished. 

The receipt of stridhan which may have the effect 
of reducing the share of a Hindu mother to one- 


290 
half cannot be taken to include ornaments. Stridhan 


in the texts in this connection means stridhan cap- 
able of producing income. [p. 291, col. 1.] 


Appeal from a decision of the Subordi- 
nate Judge, Darbhanga, dated the 18th 
February, 1925. 

Messrs. Sultan Ahmad, K. P. Jayaswal, 
and Janak Kishore, for the Appellant. 

Messrs. N. N. Sinha and B. P. Sinha, for 
the Respondents. 


JUDGMENT, : 

Das, J.—This appeal arises out of a suit 
for partition instituted by the respondents 
against the appellant. One Parmeshwar 
Narain Singh died in January, 1923, leav- 
ing one son by his deceased wife and a 
widow and three minor sons by her. The 
plaintiffs are the sons of Parmeshwar by 
his second wife who is defendant No. 2 in 
this suit. His son by his deceased wife is 
the defendant-appellant. The plaintiffs 
are the minor sons and are represented in 
the record of this suit by their maternal 
uncle as their next friend, 

Three material points were taken in the 
written statement, first that the suit is not 
for the benefit of the minor plaintiffs, 
secondly, that the parties: originally came 
from Oudh and that according to custom 
“partition takes place on the basis of Patni 
Bhag and as such the defendant is entitled 
to a share equal to half of the whole pro- 
perty and the other half should go to the 
- plaintifs and their mother” and thirdly, 
that the widow of the deceased is not entitl- 
ed to a share out of the whole estate. The 
learned Subordinate Judge has decided all 


these points against the defendant and has. 


given the plaintiffs a decree substantially 
as claimed by them. | He has also held that 
defendant No. 2 is entitled to a share equal 
to that of each of the sons. 

So far as the first point is concerned, I 
have no doubt whatever that the suit is for 
the benefit of the minors, The defendant 
is actually in possession of the entire estate 
and he has put forward a title to a moiety 
of the estate. As I shall presently show, 
there is not the slightest foundation for the 
claim put forward on behalf of the defend- 


ant. The parties are not on good terms and . 


I have no doubt whatever that the plaintiffs 
will suffer considerable loss if the estate is 
left in the hands of defendant No. 1. 

So far as the second point is concerned, 
the case of the defendant appears to be 
that under some custom he takesa moiety 
of the estate being the only son of one of 


. 
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the wives of the deceased and that the 
plaintifis being the sons of the other wife as 
between them take a moiety of the estate. 
The defendant seems to base his case on 
some custom recognised in Oudh, but no 
such custom has been established. The - 
learned Subordinate Judge has dealt with 
this matter and, in my-opinion, the conclu- 
sion at which he has arrived is right and 
must be affirmed. 

The last point raised on behalf of the 
defendant in the written statement is settled 
by authorities which are binding on this 
Court. The contention of the appellant is 
that the mother on partition is entitled to 
a share only out of her own son's share. 
This is, no doubt, the law in families govern- 
ed by the Bengal School of Hindu Law. See > 
Hemangini Dasi v. Kedarnath Kundu Chow- 
dhry (1). It was contended before us that 
although that case was a case of Dayabhaga, 
still the decision of the Judicial Committee 
is of general application and applies to 
Mitaksharafamily. Jam unable to accept this 
contention as well-founded. In dealing with 
the case the Judicial Committee expressly 
referred to the texts which are binding in 
Bengal School of Hindu Law. They did 
not deal with the Mitakshara text and I am 
unable to hold that that decision should 
govern a case under the Mitakshara Law. 

The leading case applicable to Mitakshara 
is that of Damoodur Misser v, Senabutty 
Misrain (2). The decision was based on 
the Mitakshara, Ch. I, s. 7, verse 1, where it 
is eaid that “of heirs dividing after the 
death of the father, let the mother alsotake 
an equal share”. It was conceded that the 
text left it in doubt whether the term 
mother included step-mother, but Mr. 
Justice Mitter, who had a profound know- 
ledge of the Hindu Law, examined the 
various texts which are of authority in the 
country governed by the Benares School of 
Hindu Law and came to the conclusion 
that “according to all the leading author- 
ities of the Mitakshara School both mother 
and satep-mother are equal sharers with the 
sons’. The decision of Mr. Justice Mitter 
has been consistently followed. See Damo- 
dardas Maneklal v, Uttamram Maneklal (3), 
Mathura Prasad v, Deoka (4), Har Narain 


(1) 16 C. 758; 161. A. 115; 13 Ind. Jur. 210; 5 Sar. 
P. 0, J. 374; 8 Ind. Dec. (x. s.) 502 (P. C.). 

(2) 8 C. 537; 6 Ind. Jur. 584; 10 0. L. R. 401; 4 Ind, 
Dec. (xN. 8.) 346. 

3) 17 B. 271; 9 Ind. Dee, (N. s.) 177. 

ta) A. W. N. (1890) 124. 
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v. Bishambhar Nath (5), Suba Raut v. Manla 
Rautain (6). The, last mentioned decision 
is of this Court and is binding on us. I 
hold that the decision of the learned Sub- 
aia Judge is right and must be affirm- 
ed. ° 

A new point was taken before us and is 
to the effect that as the widow has already 
received stridhan from her husband her 
share should be reduced to half the share 
of thə soa. The argument is founded on 
the text of Mitakshara as contained in Oh. T, 
s. 7, verse 2, which is as follows: —“Of 
heirs making a partition after the decease of 
the father the mother shall take a share 
equal to that of her son, provided no stri- 
dhan had been given to her. But, if any had 


been received by her she is entitled to half- 


a share, as will be explained”. The point 
was, however, not taken in the written state- 
ment and no issue was framed on this point 
by the learned Subordinate Judge. Mr. 
Jayaswal, however, relies upon the finding 
of the learned Subordinate Judge to the 
effect that there are ornaments belonging to 
the widow which cannot be the subject- 
matter of the partition. It appears that the 
defendant claimed that the ornaments 
should be partitioned between the parties. 
The learned Subordinate Judge held that 
those ornaments were the personal proper- 
ties, namely, stridhan of defendant No. 2 
and cduld not be held to be joint family 
properties. I am willing to accept that the 
widow is in possession of certain orna- 
- ments which were given to her by her hus- 
band, The value of these ornaments has 
not been ascertained and we are unable to 
say what their value is. But apart from 
any other consideration, I do not think 
that when the text-writera lay down that 
the possession of stridhan should by itself 
reduce the claim of the widow to one-half, 
they meant to include ornaments within 
the term. A share given to a widow on 
partition is in lieu of maintenance and it is 
diffcult to understand how a widow can 
possibly maintain herself out of ornaments. 
Stridhan in ‘the text clearly means stridhan 
capable of producing an income. I am 
‘accordingly-of opinion that the contention 
of Mr. Jayaswal must be overruled. 
1 would dismiss this appeal with costs. 
Adami, J.—I agree. 


N. H, Appeal dismissed. 


(5) 31 Ind. Oas. 907; 38 A. 83; 13 A. L. J. 1129. 
(6) 47 Ind. Qas. 204. 
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CALCUTTA HIGH COURT. 
APPHaL FROM APPELLATE DECREE 
No. 2211 oF 1923. 

February 12, 1926. 

Present :—Mr. Justice Cuming and 
- Mr. Justice Page. 
KERAMAT ALI KHAN—Derenpant 
—APPELLANT 
VETSUS 
Kumar KRISHNA NANDI 
CHOUDHURI—PLaIntTIFF AND OTHERS 
ReMAINING DerexDANTs-—RESPONDENTS. 

C. P. C. (Act V of 1908), s. 1l—Res judicata—~ 
Decision that document was not proved, whether oper- 
ates as res judicata in subsequent suit. 

Where, in a previous suit, the question whether 
the defendant had executed a particular kabuliyat to 
the plaintiff was a material fact in issues and it was 
found that the plaintif had failed to prove that the 


-defendant had executed the same, the plaintiff cannot, 


in a subsequent suit, be allowed to prove that it is 
genuine and relyon itas an admission of tenancy. 
ip. 292, cols. 1 & 2] a 
Appeal against a decree of the District 
Judge, Third Additional Court, 24-Par- 


` gannas, dated the 12th of May, 1923, revers- 


ing that of the Munsif, Third Court, at 
Alipur, dated the 22nd of May, 1920. 
Babu Harendra Nath Mukerji, for the 
Appellant. 
Babus Hiralal Chakravarti and Shyama 


"Das Bhattacharji, for the Respondents. 


JUDGMENT., 

Cuming, J.—In the suit out of which 
this appeal has arisen the plaintiff sought 
to evict the defendants from some 8 bighas 
odd of land on the ground that this land 
appertained to his Taluk No. 148 of the 24- 
Parganas Oollectorate and that the defend- 
ants were trespassers. The case of the 
defendants wasthat the land did not ap- 
pertain to Taluk No. 148 but was his lakhiraj 
land bearing No. 127 and that the suit was 
barred by limitation. 

The first Court decided against the plaint- 
iff and dismissed the suit. The second 
Court allowed the plaintifi’s suit with costs 
setting aside the judgment and decree of 
the first Court. Defendant No.1 has ap- 
pealed to this Court. 

In appeal the learned Vakil Who has 
appeared for the appellant contends that 
the plaintiff is barred by the principle of 
res judicata from proving a certain kabu- 
liyat in which there was an admigsion by 
defendant No. lthat this land did apper- 
tain to Taluk No. 148. His case is that 
whether the defendant No.1 didor did not 
execute this kabuliyat was a material fact 
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in issue in a previous suit, namely, Rent 
Suit No. 117 of 1915 of the Court of the 
Special Munsif at Alipur and it was not 
open to the plaintiff in the present suit to 
prove this kabulzyat as having been execut- 
ed by the defendant and hence that the 
defendant had made the admission alleged. 
The question of res judicata arises in 
this way. The plaintiff wished to prove an 
admission by the defendant that the land 
in suit appertained to Taluk No. 148, This 
admission was containedina certain kabu- 
liyat alleged to have been executed in favour 
of the plaintiff by defendant No. 1. Now 
to prove the admission the plaintiff must 
prove that the defendant executed the ka- 
buliyat for unless he did so the statement 
made in it cannot be an admission by ‘the 
defendant No. 1. Therefore, one of the 
material facts in issue inthe present case 
is whether the defendant did execute the 
kabuliyat. There was a former suit between 
the parties which is Rent Suit No. 117 of 
1915 in the Court of the Special Munsif at 
Alipur. In that suit the plaintiff sued the 
defendant for the rent of this very land 
and to establish the fact that the relation- 
ship of landlord and tenant existed between 
him and the defendant which the defendant 
denied, he endeavoured to prove this ka- 


buliyat. Therefore, one of the material facts - 


in issue in that suit. was: Did the defend- 
ant execute the fkabuliyat? The Court 
found that the plaintiff in that suit had 
failed to prove that the defendant executed 
the kabuliyat. It isthe same fact which the 
plaintiff now wishes to provein the pre- 
sent case for unless he proves that defend- 
ant No. 1 executed this kabultyat he obvi- 
ously cannot prove the admission of the 
defendant on which he relies to prove that 
theland in suit appertained to Taluk No, 148. 
Obviously, therefore, this question has once 
been agitated and decided between . the 
parties andit cannot again be re-agitated. 
lt is,:therefore, not open to the plaintiff to 
prove .this admission. 

The case must, therefore, go back tothe 
lower Appellate Court who will consider 
the evidence and decide the appeal after 
excluding this alleged admission of defend- 
ant No: kL -Costs of this appeal will abide 
the final result. 

Page, Jd.—l agree. The first question 
to be „determined is whether it was essen- 
tial that the plaintiff should have proved 
the execution of the kabuliyat by defendant 
No, l in order to prove his cause of action 


t 
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in the previous suit for rent. Admittedly 
it was; and the Court in the rent suit came 
to the conclusion that ‘it was not proved — 
that the defendant had executed the docu- 
ment. Now, although the cause of action 
in the present suit is not the same as the 
cause of action in the rent suit it was an 
essential part of the cause of action in this 
suit that the plaintiff should prove that 
the land in suit appertained to his Taluk 
No. 148. The plaintiff sought to prove 
this part of his cause of action by means 
of an alleged admission in the kabuliyat 
to which I have referred. That involved a 
finding of fact as to whether the kabuliyat 
which contained the admission was exe- 
cuted by the defendant; and having regard 
to the way in which the case was framed and 
developed inthe proceedings in the lower 
Courts it cannot be pretended that this 
issue of fact was not that upon which the 
parties intended thatthe main issue in the 
suit should be determined. Inasmuch, 
however; as that issue had been decided 
in the previous suit and was directly and 
substantially in issue in that suit, in my 
opinion, the plaintiff was not entitled in 
the present suit to adduce evidence for the 
purpose of proving thatin fact defendant 
No. 1 had executed the kabuliyat, 

I agree that the case must be remanded. 

A. N.A. Case remanded, 


ALLAHABAD HIGH COURT. 
Seconp CIVIL APPSAL No. 341 or 1924. ' 
June 25, 1926. 
Present:—Sir Grimwood Mears, Kr., Chief 
Justice, and Mr. Justice King. | 

BAUIKARAN SINGH AND OTRERS— 
PLaINTIFFS— APPELLANTS 
VETSUS 
Musammat DULARI BAI AND OTHERS 
` -DEFENDANTS—RESPONDENTS. 

Evidence Act (I of 1872), s. 90—Ancient documents 
—Presumption of genuineness, if includes presump- 
tion of authority of executant—Appellaie Court—New 
pleas, when to be allowed. 

The presumption that a document more than 30 
years old was duly executed by the party by. whom 
it purports to be executed also includes the pre- 
sumption, where the document purports to be execut- 
ed under the authority of another, that the execut- 
ant had the authority to execute it. 

Bodha v. Sukhram Singh (1) relied on. 

An Appellate Court ought not to entertain points 
which should have been alleged in the pleadings and 
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made the subject ofan issue and of argument and of 
decision by the trial Court and also stated clearly in 
the grounds of appeal. 


. Second appeal from a decree of the Sub- 
ordinate Judge, Mirzapore, dated the 29th’ 
Novémber, 1928. 

Mr. Shiva Prasad Sinha, for the Appel- 
lants, 


JUDGMENT.— We are of opinion that 
this appeal must be allowed. Musammat 


_ Dulari, who was theonly appellant before 


~ 


the Subordinate JudgeofMirzapore, appears 
to have rested her appeal upon a prelimi- 
nary point, that no evidence had been 
produced to prove that “the person sign- 
ing the mortgage-deed (Bikram Singh) 
had authority to do so from the real exe- 
cutant’: The position of Musammat Dulari 
was that she had comeinto this suit for 
redemption by reason of her having bought 
from the auction-purchaser some portion 
of the mortgagee’s rights. The issues, which 
were framed by the learned Munsif, were 
framed in the main upon her written state- 
ment. That written statement contains no 
allegation whatever of any want of author- 
ity in Bikram Singh. It was on this one 
point alone that herappeal was allowed. 
We have repeatedly stated in this Court 
that lower Appellate Courts and this Court 
Sitting either in Letters Patent or in second 
appeal, ought not to entertain points which 
should have been alleged in the pleadings 
and made the subject of an issue and of 
argument and of decision by the trial Court 
and also stated in the grounds of appeal 
clearly and directly. The trial Judge does 
not have an opportunity of giving a decision 
upon a point such as this and it is not 
fair to alower Court to upset an appeal 
on a ground never submitted toit. Wo, 
therefore, allow this appeal, but we deem 
it necessary to call attention to the case 
reported in Bodha v. Sukhram Singh (1), 
where it was decided that the presump- 
tion which is allowed by s. 90 ofthe Evi- 
dence Act, that a document more than 30 
years old was duly executed by the party 
by whom it purported to be executed also 
includes the presumption that where the 
signature of the executant purports to have 
been made by the pen of a scribe the scribe 
must be duly authorised to sign for the 
executant, 
authority of Bikram Singh who purported 


(1) 83 Ind. Cas. 5; 22 A. L.J. 857; 10 O. & A.L. 
R. a À. 1, R, 1925 All 1; L. R, 5 A. 775 Civ.; 47 
A, 31. l 
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In the case under appeal the . 


298 


to act under the authority of Har Dayal 
Singh and Musammat Khatua ig the exe- 
cution of the document was challenged. 
The mortgage-deed was of the year 1876 
and we ara of opinion that there was a pre- 


‘sumption, rebuttable, no doubt, by evidence, 


but nevertheless a presumption in favour 
of due and proper execution of that docu- 
ment by a person having authority to exe- 
cute it. 

We, therefore, allow this appeal, set aside 
the decree of the lower Appellate Court, 


and, restore that of the Court of first in- 


stance with costs in all Courts including 
in this Court fees on the higher scale. 
A. N. A. Appeal allowed. 


LAHORE HIGH COURT, 

SECOND Civin APPEAL No. 2914 or 1922, 

June 29, 1926. 

Present :—Mr. Justice Harrison and 
Mr. Justice Dalip Singh. 
LAKHU RAM AND oruges-—PLaIntirrs— 

APPELLANTS 
BETSUS 
W ALI—DeErenpant—-RESPONDENT. 

Punjab Courts Act (VI of 1918), s. L1—Construction 
of documents—Interference in second appeal. 

Where the words of a document are equally sus- 
ceptible of two constructions the High Court will 
not interfere in second appeal with the construction 
placed by the lower Appellate Court. 


Second appeal from a decree of the Dis- 
trict Judge, Lyallpur, dated the 2ith August, 
1922, reversing that of the Munsif, First 
Class, Jhang, dated the 25th April, 1921. 

Mr. H. D. Bhalla, for the Appellants. 

Dr. Sir Muhammed Iqbal, Kt., for the 
Respondent. 

dU DGMENT.—The only question in 
this second appeal is whether the District 
Judge has placed the right interpretation 
upon certain words which occur in a sale- 
deed executed in the year 1894, by which the 
father of the plaintiff purchased a large area 
of khewat land together with the eshamilat 
den mazkur. The whole difficulty in the case 


. has arisen from the insertion of this word 


“mazkur.” There is both shamilat deh 
and shamilat patti in the village and in 
1915 the shamilat patti was partitioned and 
one-half of the whole fell to the defendant, 
the son of the vendor. It was not until 
1920 that the present suit was launched. 
The contention is that the word “shamilat’ 
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includes both the shamilat deh and shamilat 
patti, the rival interpretation being that 
the word shamilat means shamilat deh.. 

We know very little of the subsequent 
history of the village and neither side can 
tell us whether the shamilat deh was parti- 
tioned and what its area was. 

Taking every thing into account we are 
not prepared to say that the view taken by 
the District Judge was wrong and where 
two inferences can be drawn, we accept the 
alternative chosen by him as laid down in 

‘Madho Rao v. Govindbhat (1) and Rajaram 

v. Ganesh (2), We, therefore, dismiss the 
appeal, and under the peculiar circum- 
stances of the case we leave the parties to 
bear their own costs throughout, 


R.L. Appeal dismissed, 
(1) 46 Ind. Cas. 794. i 
(2) 21 B. 91; 11 Ind. Dec. (N. s.) 63. 
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CALCUTTA HIGH COURT. 
In TRE MATTER oF ORIGINAL SIDE 
Suir No. 1660 or 1925. 


June 29, 1926. 
Present:—Justice Sir Charu Chunder 
Ghose, Kr. 
RAMRATANDAS BAGRI—-PLAINTIFR 
Versus 


DWIJENDRA NATH SEN—Daerenpanrt. 

Presidency Towns Insolvency Act (III of 1909}, 
s. 81—Local Rules, r. 178 (b)—Insolvent morigagor— 
Execution sale--Commisston of Oficial Assignee. 

One R sued D on amortgage, but as the latter had 
been adjudicated an insolvent, the Official Assignee 
was brought on the record. The suit was decreed. 
Thereafter a question of priority was raised between 
E and another secured creditor of D, and it was 
agreed that whatever monies were realised from the 
sale of the property of D would be divided between 
them in a certain manner. Under an arrangement 
between the parties, the Official Assignee sold the 
property through a firm of auctioneers, and claimed 
= stare on oe oe under s. 81 of the 

residency Towns Insolvency Act and r. 178 
Bue m ee ak 

eld, thatthe two mortgagees not havin il 
of the procedure provided by Sch. IT to the Peden 
Towns “Insolvency Act for the purpose of realizing 
their security, they could not be charged with a 
commission by the Official Assignee. [p. 295, col, 1.) 

Mr. Sushil Ch. Sen, for the Plaintiff. 

Mr. B.K. Ghose, for the Official Assignee. 

J UDGMENT.—The question raised on 
this summons is whether the Official Assignee 
of Caleutta as assignee of the estate and 
effects of one Dwijendra Nath Sen is entitled 
to retain a sum of Rs. 185-1-11, as and by 
way of commission in the 
‘stated below. 


RAMRATANDAS BAGRI v. DÞWIJENDRA NATA SEN, 


circumstances . 


Tiie 
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It appears that the said Dwijendra Nath 
Sen executed three deeds of hypothecation, 
one dated the 2lst March, 1925,in favour of 
Ramratandas Bagri and two others dated 
the 15th February, 1924, and 14th January, 
1925, in favour of Nandaram.Mathuradas. 
The property mentioned in the deeds of 
hypothecation consisted of goods which 
were thé stock-in-trade in the business 
carried on by Dwijendra Nath Sen: It 
appears that Ramratandas Bagri instituted 
a suit, in this Court .on the 6th June, 1925, ` 
being Suit No. 1660 of 1925, against the 
said Dwijendra Nath Sen for the purpose 
of enforcing the deed of hypothecation 
executed by him in favour of the plaintiff. 
It is said that at the time of the institution 
of the suit it was not known that Dwijendra 
Nath Sen had been adjudicated an insolvent 
and an application was, therefore, made on 
this Court on the 22nd June, 1925, for an 
order that thé Official Assignee be brought 
on therecord. By anorder made by this 
Court dated the 22nd June, 1925, the - 
application was granted and the Official 
Assignee was brought on the record. 
Thereafter it appears that the Official 
Assignee wrote on the 12th November, 1925, 
to Messrs. Dutt & Sen, the Solicitors for 
the plaintiff, Ramratandas Bagri, stating 
that inasmuch as the insolvent had admitted 
in hisschedulethat the plaintiff, Ramratandas 
Bagri, wag a secured creditor for two sums, 
namely, Rs. 2,500 and Rs. 1,200, being the 
amounts claimed in the said suit, and thatin 
the events which had happened, he would 
notcontest the suit. The suitultimately came 
on before my learned brother Mr. Justice 
Buckland on the Ist December, 1925, when 
his attention being drawn to the letter of 
the 12th November, 1925, he made a decree 
in favour of the plaintiff, Ramratandas 
Bagri. It appears thatthereafter a question 
of priority was raised between Ramratandas 
Bagri and Nandaram Mathuradas and 
ultimately it was agreed between them that 
whatever monies were realised by sale of 
taw stock-in-trade of the said Dwijendra 
Nath Sen would be divided between the 
plaintiff, Ramratandas Bagri, and the said 
Nandaram Mathuradas inthe proportion of 
1 to 2, 1. e, the plaintiff, Ramratandas 
Bagri, would geta rd share of the sale- 
proceeds of the stock-in-trade and the said 
Nandaram Mathuradas would get a 2rds 
share of the sale-proceeds. It appears that 
thereafter an arrangement was arrived at 
by which the Official Assignee vas tosell 
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the stock-in-trade through Messrs.. Macken- 
zie Lyall & Co. The goods were aceord- 
ingly soldanda sum of Rs. 3,702-7-3 was 
realised by the sale of the goods, The 
Offivial Assignee has furnished an account 
in which he says that the net balance 
available for distribution among the plaint- 
iff, Ramratandas Bagri, and the said Nanda- 
ram Mathuradas is á sum of Rs. 3,226-13-10. 
This sum has been arrived at by deducting 
a sum of Rs. 185-1-11 on account of the 
Official Assignee’s commission and this last 
mentioned sum is the subject of exception 
on this summons. 


The Official Assignee has appeared by 
Counsel andhe has argued that unders. 81 
of the Presidency Towns Insolvency Act 
and r. 178 of the Rules made thereunder, 
the Official Assignee is entitled to charge 
the commission referred to above. Onthe 
other hand, it has been argued on behalf 
of the plaintiff, Ramratandas Bagri, that 
under the Presidency Towns Insolvency 
Act and the Rules made thereunder, the 
Official Assignee is not entitled to deduct 
any commission whatsoever on the facts of 
this case. 


It appears tome that in this case the 
parties concerned, namely, the two hypo- 
thecees did not avail themselves of the 
provisions of the Second Schedule of the 
Insolvency Act for the purpose of realising 
their security ‘and that, therefore, they not 
having availed themselves of the machinery 
provided by the Insolvency Act, cannot be 
charged with commission in the manner 
proposed by the Official Assignee. The 
present plaintiff proceeded to institute a 
suit and has recovered a decree on his 
deed of hypothecation. The sale by Messrs. 
Mackenzie Lyall & Co. was a sale by 
arrangement between the parties—and at 
the time when the sale was so held the 
only property which had vested and which 


remained vested in the Official Assignee’ 


under the terms of s. 17 of the Insolvency 
Act was the equity of redemption which 
the insolvent had after the deeds of 
hypothecation had been executed by him. 


In these circumstances I do not ses how ` 


the Official Assignee can contend that 
under r. 178 (b) he is entitled to charge a 
commission. It is said that the explana- 
tion to that rule is merely a guide for the 
purpose of construing r. 178 (b). I agree; 
and on the construction of r.178(b) there can- 
not be the slightest doubt, in my opinion, 
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that the Official Assignee is not entitled to 
claim the commission referred to above. 

The result, therefore, is that there will be 
an orderin terms of the summons and the 
Official Assignee must pay the costs of this 
application personally, 


N. H. Order accordingly. 





MADRAS HIGH COURT. 
APPEAL AGAINST ORDERS Nos, 127, 128 
AND 199 or 1920. 

August 11, 1920. 
Present:—Justice Sir William Ayling, KT., 

l and Mr. Justice Krishnan. 

In A. A. O. Nos, 127 AND 128 or 1920. 
GORDON DAS CHUNI LAL DAKD- 
WADLA—APPELLANT IN BOTH 
versus 
T, Sriman KANTHIMATHINATHA 
PILLAI AND ANOTAER—RESPONDENTS IN BOTH 
In A. A. O. No. 199 oF 1920. 
KANTHIMATHINATHA PILLAI 
AND ANOTHER—APPELLANT 
VETSUS 
GORDON DAS CHUNI LAL DAKU- 


W ALA—REsPONDENT. 

Companies Act (VI of 1882), ss, 144, 169—Sanction 
by Court of private sale by Official Liquidator, nature 
of—Appeal, whether lies-—Order without inquiry or 
notice to parties interested--Injury—-Validity of 
order—-Order revoking sanction—-Inherent power of 
review. 

Where a private offer tothe Official Liquidator of a 
Company to purchase certain machinery belonging to 
it which was its sole property was sanctioned by 
the District Judge under s. 144 (c), Companies Act 
of 1882, without notice to the contributories or credit- 
ors and without satisfying himself that no better 
offer would be forthcoming if due publicity was given 
but on the application by the contributories it was 
shown that there was an offer for at least 2 lakhs of 
rupees more,and the District Judge, thereupon re- 
voked his order, on an appeal filed to the High 
Court against the order passed on review: 

Held, (1) that the Judge’s procedure in passing 
his original order was at variance with the spirit and 
letter of the rules under the Companies Act and was 
an injudicious one calculated, if upheld, to inflict 
serious injury on the Company and its cr€ditors and 
the order granting sanction ought to be vacated; [p. 
298, cols. 1 & 2.) 

(2) that whether or not the District Judge had 
a power of review either under s. 169 or under 
his inherent power, the High Court could permit the 
contributories and creditors of the Company to file 
an appeal under s. 189 against the original order 
granting sanction and excuse the delay in filing the 
same. |p. 298, col. 2.] 

Per Ayling, J -—Wherever property is authorised 
to be sold by private contract under the Companies 
Act, it is the duty of a Court to satisfy itself that the 


“. 
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price fixed is the best that could in human probabil- 
ity be expected to beoffered, Unless satisfied of this 
the only safe and proper course is an auction-sale. 
tp. 297, cols. 1 & 2.) 

Section 144 of the Companies Act makes the Official 
Liquidator’s power to sell, whether by auction or by 
private contract, conditional on: the sanction of the 
Court; but this must be exercised with judicial dis- 
cretion having regard tu the interest of the company 
and its creditors. ip. 297, col. 1.] 

In any case an offerio a purchaser, by the Official 
Liquidator is contingent on the sanction of the Dis- 
trict Judge and whatever view may be taken of the 
Judge’s power to cancel his sanction, that sanction 
is certainly liable to appeal to the High Court. [p. 
299, col. 1.] 

An application to sanction the sale of property of 
the value of several lakhs of rupees forming the sole 
asset of a Company should be made in due form as 
required by r. 74 of the Rules made under the Com- 
panies Act and opportunity should be given to per- 
sons interested in the Company to represent anything 
they had to say about it. [p. 297, col. 2.] 


Per Krishnan, J.—The District Judge exercises a 


judicial discretion in granting sanction under s. 144 
(e) for a sale and he should do so only after hearing 
parties interested, as great prejudice might otherwise 
arise. [p. 300, col. 1. 

Such an order of sanction for sale is a judicial 
rather than a purely administrative one and, therefore, 
comes under the purview of s.169 and is hence ap- 
pealable. [p. 300, col. 2.) 

Where a man depends for the validity of his con- 
tract of purchase on a sanction granted by Court 
which in law is subject to be set aside in appeal and 
possibly in review also, he cannot plead that he has 
carried out his part in bar of the Court’s power to 
deal with that sanction. He must be deemed to have 
taken the risk of the sanction being set aside for 
good cause shown and of his purchase failing in 
consequence. Íp. 801, col. 1.] 

Sanction granted by a Court for a private sale 
without notice to parties cannot be upheld when it 
is shown to work to their prejudice. [ibid.] 

The Bolivar (1) followed. 

A Judge has inherent power to recall an order 
passed without notice and without hearing parties, to 
correct any serious injustice done to them. [p. 301, 
col. 2; p. 802, col. 1.] < 

Appeals against orders of the District 
Court, Tinnevelly, dated the 14th April, 
1920, in I. A. Nos. 145 and 158 of 1920 in 


O. P, No. 116 of 1911, on the file of the 


District Court, Tinnevelly, and against an 


orderof the District Court, Tinnevelly,date4 
the 20th February, 1920, in proceedings 
D. No. 1102 of 23rd February, 1920, res- 
pectively, 

Mr. K. Srinivasa Ayyangar, Advocate- 
General, for the Appellants 

Mr.T. Rangachariar, for the Respondents, 


j JUDGMENT. 

Ayling, J.—These appeals arise out of 
proceedings in the District Court of Tinne- 
velly under Act VI of 1882 in connection 
with ihe winding-up of the South lndian 
Mills Cowpany Limited, The Company in 
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question was floated in 1908 anda compul- 
sory order for its winding-up under s. 129 ` 
of the Act was made by the District Court 
on 2ist February, 1913. For practical pur- 
poses its assets consisted of the building 
and the machinery of the Darragh Mills at 
Quilon which had been purchased by the 
Company in 1909 for Rs. 2,62,500. The 
sale price had been largely raised by a. 
mortgage on the said property and the 
mortgagee in August, 1919, obtained a decree 
for about 4! lacs. For one reason or an- 
other among which the war and the litiga- > 
tion between the Company and the mort- 
gagee doubtless figured largely, proceed- 
ings dragged on and practically nothing. 
was done to realise the Company's assets 
till 20th February, 1920, On that date, the 
Official Liquidator wrote to the District 
Judge intimating that he had received an 
offer of 54 lacs for the mills as they stood 
and recommended its acceptance. Aftera 
personal interview with the Official Liqui- 
dator the same day, the District Judge 
passed an order permitting the Official 
Liquidator to sell at the price offered “con- 
ditionally on the offer or giving a valid 
cheque for Rs. 50,000 by the 21st.” The 
purport of this order was communicated to 
appellant the same day, apparently verbally; 
and formal communication in writing was 
made by a letter of the Official Liquidator 
dated 23rd February, 1920. The cheque for 
Rs. 50,000 was handed to the Official Liqui- 
dator on the 20th. A further cheque for 
Rs.:4,10,000 was given to him on the 24th 
and paid into Court in discharge of the 
mortgage-decree. The balance was paid on 
or before the 28th. | 

On 2nd March, 1920, first respondent, the 
former manager of the Company, presented 
a petition in the District Court objecting 
to the sale to appellant as being for an 
inadequate price, putting forward an offer 
from Mr, Ranchod Lal-Amratlall of Ahmed-- 
abad for Rs. 7,01,000 and asking that the 
latter should be accepted, or the property 
sold by auction. 

The District Judge after satisfying him- 
self of the bona fides of Mr. Ranchod Lal’s 
offer by taking a deposit from him of the 
amount specified in the form of cheque, 
issued notice to all parties (including the 
Official Liquidator, 2nd respondent, before 
us) and after a full inquiry passed a fur- 
ther order on 14th April, 1920, cancelling the 
sale to appellant and directing sale by 
auction. 


— 
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Against this order, the present appeal is 
preferred, 

Theabove are the essential facts of the 
case; but paras, 2 to 8 of the District 
Judge's order contain a fuller statement 
and indicate clearly the 
under which his orders of February 20th 
and April 14th came to be passed. 

We have had the benefit of an exhaustive 
argument from the learned Vakils on both 
sides, both as to the merits of the District 
Judge’s first order and as to whether it was 
competent to him to subsequently cancel 
it, and direct an auction-sale. The learned 


. Advoecate-General has contended that he 


had no power to review it or modify it and 
that his order of April 14th was without 
jurisdiction. 
course of the hearing Mr. Rangachariar for 
first respondent has filed an appeal under 
s. 169 of the Companies Act against the 
original order of February 20th together 
with a petition fo excuse the delay in pre- 
sentation and extend the time as provided 
by the section. 

Now dealing first with the merits of the 


“case, I find it impossible to justify the 


District Judge's order of February 20th. 
In effect, it sanctioned without due con- 
sideration or notice to the owners or persons 
interested therein the sale of property for a 
price which in-the light of information now 
available must be held to be very inade- 
quate. We must treat Mr. Ranchod Lal's 
offer as a genuine one; so much is obvious 
from the fact that he paid a cheque for 
the amount into the Court and intimated 
that it might be taken as his first bid in the 
event of an auction. This offer was nearly 
2 lacs in excessof the price paid by appel- 
lant; and it must be taken that the latter 
was to this extent at.least, if not more, be- 
low the market value of the property. It 


„is apparent, moreover, on the face of the 


kl 


Judges own statement of facts thet his 
decision was arrived without any such con- 
sideration, as the nature and importance 
of the question demanded. Section 144 of 
the Companies Act makes the Official 
Liquidator's power to sell, whether by auc- 
tion or private contract, conditional on the 
sanction’of the Court; and this is obvious- 
ly asanction to be exercised with judicial 
discretion having regard to the interest of 
the Company and its creditors. Wherever 
property is authorised to be sold by private 
contract it is the duty of the Court to satis- 
fy itself that the price fixed is the best 


circumstances ` 


On the other hand in the. 
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that could in human probability be expect- 
ed to be offéred. Unless satisfied of this 
the only safe and proper course is an auc- 
tion sale. We have been referred to certain 
of the rules under the Companies Act 
regarding the procedure to be adopted: in 
particular rules 74 and 80. The former 
provides that the sanction of the Judge 
shall be obtained by the Official Liquida- 
tor upon application on affidavit and an 
order in a prescribed form shall be drawn 
up thereon unless the Judge otherwise 
directs. Rule 80 provides that no order to 
the prejudice of contributors or creditors 
shall be made ex parte on the application of 
the Official Liquidator. I do not wish to 
press these rules unduly. Rule 74 was 
certainly broken and one is forced to the 
conclusion that it was overlooked by the 
Judge. The exact scope of r, 80 may be 
open to question; Iam fully alive to the 
fact that merely because it subsequently 
turns out that an order is not the best that 
could have been made from the point of 
view of contributors or creditors, it should 
not necessarily be treated as one to their 
prejudice and set aside as illegal if it was 
made ex parte, but taking the broadest pos- 
sible view of the matter (in the sense of 
the view which allows most latitude to the 
Judge) it seems clear that an application 
to sanction sale of property of this value 
forming the sole asset of the Company 
should have been made in due form as 
required by r. 74, and that opportunity 
should have been given to persons interest- 
ed in the Company to represent anything 
they had to say about it. 

How different was the procedure of the 
District Judge is obvious from his own 
account in the portion of his second order 
above referred to. The Official Liquidator, 
it may be mentioned, was a Vakil without 
special knowledge of the value of mill 
property, so that his personal opinion should 
have carried no particular weight. The 
Official Liquidator’s letter is Ex. VIa and 
it does not appear that any further infor- 
mation of material value was conveyed at 
the personal interview. In effect Ex. VIa 
simply sets out appellant's offer and states 
that it is higher than any yet received and 
that itis learnt that the mortgagee is not 
prepared to go higher. On the strength 
of this letter and a private conversation 
with the Official Liquidator the Judge 
sanctioned the sale the same day. 

One or two facts may be mentioned which 
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the Judge must have had in his mind and 
without which his conduct would be in- 
explicable. The mill property had origin- 
ally been purchased as already stated for 
Rs. 2,62,000 and although three parties had 
previously inspected it with a view to pur- 
chase, none had offered more than 23 lacs. 
Anopinion had moreover been expressed bya 
learned Judge of this Court onanapplication 
for transfer of proceedings to Madras that 
the price of machinery would go down after 
the War and that the machinery of this mill 
should be found to have materially deterio- 
rated (Vide Ex. XXXVII). These are con- 
siderations worthy of weight; but, on the 
other hand, the value of existing machinery 
appears to have been more than correspond- 
ingly enhanced by the post-war demand for 
cotton goods and the practical impossihbil- 
ity of obtaining fresh machinery from 
England at any price at all. As the Judge 
says in his later order (page 28) “I will 
freely admit that in passing my order of 
sanction | had no idea how entirely falsified 
this prophecy had been with regard to the 
machinery for spinning mills, and if I had 
known the real stage of the market in this 
respect, [should not have sanctioned the sale 
without further inquiry and notice.” Specu- 
lations as to the probable market value of the 
mill machinery could furnish no excuse for 
failure to test their accuracy by the ordi- 
nary process of an auction saleor at any 
rate public invitation of offers. As. the 
Judge says upto that time “the property 
had never.been advertised, no offers had 
been invited, norhad there been any attempt 
to sellit by auction.” The offers already 
received furnished, therefore, no reliable 
criterion of what might be obtained if pro- 
per steps were taken. 

it will be seen, therefore, that a compari- 
son of appellant's offer with previous offers 
and the original price paid by the mill 
furnished a very poor excusefor the Judge's 
hasty acceptance of appellant's offer. The 
Judge's subsequent consideration of the 
question is in very marked contrast to his 
original sanction; and his conclusion is that 
“the mills will unquestionably fetch seven 
lakhs if publicly sold and possibly a good 
deal more." This conclusion seems war- 
ranted by the evidence now on record. 

The Judge's procedure in passing his 
original order was, therefore, at variance 
with the spirit and, at least in one respect, 
the letter of the rules and we have no doubt 

“that if was an injudicious one and one 


` POES | 
GORDON DAS CHUNI LAL DAKUWALA V. KANTHIMATHINATHA PILLAT. [97 L O. 1926] 


which is calculated if upheld, to inflict 
injury to the amount of af least 2 lacs on the 
Company and its creditors, 

It has, however, been strenuously cortend- 
ed by the learned Advocate-General that, 
whatever we may think of it, it must be 
upheld, and the later order now under 
appeal by him set aside. Itis argued that 
the order of 20th February, 1920, was final; 
and that the District Judge had no power to 
modify, cancel or review it. Mr. Ranga- 
chari, on the other side, supports the Judge's 
order dated 14th April, 1920,as warranted 
both by s. 169 of the Companies Act, and 
by the inherent power which a Court is said 
to possess under certain circumstances of’ 
reviewing its own order. I do not think it 
necessary to embark on a discussion of the 
difficult point involved in either of these 
contentions. Section 169 is asection by no 
means easy of construction; as we have 
been referred to numerous authoritative 
rulings on the inherent power of review, 
which are not easy to reconcile but assum- 
ing for the sake of argument that the order 
of 20th February, 1920, was not open to 
review by the District Judge himself and 
that his order of 14th April, 1920, was ultra 
vires, the order of 20th February, 1920, was 
undoubtedly appealable to this Court under 
s. 169 of the Act and an appeal has now 
been filed. The time allowed (3 weeks) has, 
of course, long expired; but the section 
gives us the power of extending it, and I 
think this is eminently a casein which we 
should exercise that power. The case is 
one which comes within the spirit ofs, 14 
of the Limitation Act. First respondent 
lost no reasonable time in applying to the 
District Judge to cancel his order and was 
guilty of no lack of diligence in prosecut- 
ing it. He must be takento have acted in 
good faith in his choice of remedy, whatever 
be the correct view of the competency of: 
the proceedings. 
application and at an early stage of the 
hearing before us filed his appeal petition 
with a séparate petition asking for exten- 
sion of time. I think this latter petition 
ee be granted and the appeal admit- 
ted. 

Another objection taken by the learned 
Advocate-General is to the effect that in 
view of the communication of the District 
Judge's order and of the payment by ap- 
pellant of a portion of the sale price as 
specified therein, the matter should be 
treated asa completed contract enforceable 


He was successful in his ` 
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against the Official Liquidator, as against 
any private party in accordance with the 
provisions of the Contract Act. As regards 
this it is only necessary to remark that the 
Official Liquidator’s offer is contingent on 
the sanction of the District Judge and that 
whatever view may be taken of the Judge's 
power to cancel his sanction, that sanction 
is certainly liable to appeal to this Court. 
If, therefore, we consider it as one which we 
should interfere with we need not be deter- 
red from interfering by any theory of com- 
pleted and irrevocable contract. 

We have already discussed the merits of 
the case and Iam clearly of opinion that 
the District Judge's first order is one which 
should be set aside. Jt is unnecessary to 
discuss the cases quoted before us in which 
Courts have interfered or refused to inter- 
fere with the sales held.. None are on all 
fours with the present case and almost all 
the cases of refusal relate to cases of 
subsequent offers after a regular sale. -This 
is a case in whicha Judge has hastily and 
without due consideration accepted a private 
offer without any attémpt to satisfy himself 
that no better would be ‘forthcoming if due 
publicity was given; and in which his 
hasty action is likely to involve the owner 
and creditors of-the Company in a loss of 
something like two lacs of rupees. If ap- 
pellant’s contentions beaccepted, that loss 
is irremediable. Such a loss as may be 
occasioned to appellant by cancellation of 
the order of 20th February, 1920, can, on the 
other hand to a large extent, if not entirely, 
be made good. l 

I would, therefore, in supérsession of the 
District Judge's order of 14th April, 1920, 
direct that the District Judge's order of 
20th February, 1920, be set aside and the 
property be soldin public auction under 
the orders and subject to the confirmation 
of the District Judge. Out of the sale 
price, Mr..Chuni Lal Dakuwala is entitled 
to be paid the sum of 54 lacs with interest 
thereon at 12 percent. per annum from date 
of paymeot by him to date of-tender or 
payment tohim. As already stated there 
is every prospect of the auction-sale price 
being largely in excess of this figure. Dut 
it may besafer to provide for the improb- 
able contingency of the auction-sale being a 
failure. In such an event Mr. Dakuwala 
should not be prejudiced more than is un- 
avoidable. I would, therefore, direct 
that if the auction price does not cover the 
sum of 54 lacs with interestas above speci- 
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fied and the costsof the sale the auction 
should not be confirmed but the sale to Mr, 
Dakuwala for the price already paid by 
him shall be confirmed. If the auction 
price does exceed the figure ahove indi- 
cated the auction-sale will in the absence of 
valid objection be confirmed. The auction- 
sale-proceeds will be applied first to the 
satisfaction of Mr. Dakuwala’s claim above 
referred to and to the sale expenses; the 
balance being credited to the Company. 

Costs of all parties in these proceedings 
should be paid out of the Company’s assets. 

Krishnan, J.—These are appeals under 
s. 169 of the Indian Companies Act of 1882 
against two orders of the District Judge 
of Tinnevelly dated zOth February and 
lith April, 1920, passed in the course of the 
winding-up proceedings of the ; South 
Indian Mills Co, Ltd. The earlier order is 
one granting sanction to the Official Liqui- 
dator under s. 144 (c) of the Act to accept a 
private offer, Ex. VI, made by Mr. Daku- 
wala the appellant in A. A. O. Nos. 127 and. 
128 of 1920, for the purchase of the Darragh. 
Mills at Quilon owned by the Company, 
subject to the condition that a valid 
cheque for Rs. 50,000 should be given by 
him by the 2lst of February. See 
Ex. VI (b). The appeal C. M. A.199 of 1920 
is against thisorder and is by two of the 
share-holders and contributories of the 
Company, the first appellant being also its 
Manager. That appeal was filed out of 
time but the appellants have prayed in 
C. M. P. No. 1846 of 1920 for excusing the 
delay. The later order is one by which the 
District Judge cancelled the sanction he 
had originally given and set aside the sale 
to Mr. Dakuwala and directed the sale of the 
Mill by public auction. Appeals Nos. 127 and 
128 of 1920 are against that order and are 
by Mr. Dakuwala. The appeals have all been 
heard together. The appeal by the contri- 
butories has in fact been filed to enable 
us to deal with the order granting sanction 
in case we feel any difficulty in upholding 
the District Judge's later order cancelling 
itas within his powers. M 

It may be mentioned at the outset that 
though Act VI of 1882 has been repealed 
by Act VITof 1913, s. 284 of the latter Act 
provided that in winding-up proceedings 
like the present one which had “been com- 
menced before the commencement of that 
Act, the former Act VI of 1882 is to he 
applied as if the new Act had not heen 
passed at all. We are, therefore, only con- - 
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cerned with the provisions of Act VI of 
1882 and not with those of Act VII of 1913 
in the disposal of these appeals. 

The learned Advocate-General for the 
respondent in C. M. A. No. 199 of 1920 
(Mr. Dakuwala) invited us to dismiss 
that appeal in limine as barred by limi- 
tation and also as one not competent 
under s. 169 of the Act. As regards limita- 
tion I entirely agrees with my learned 
brother for the reasons given by him which 
Ineed notrepeat that we should exercise 
‘the power given to us by s. 169 itself to 
excuse delay, in the circumstances of this 
case. The second objection is based on the 
argument that an order like the one under 
appeal granting sanction to the Official 
Liquidator to sell by private sale is not one 
of the orders falling within s. 169. In this 
argument the respondent really lands him- 
self in a dilemma for, if the order granting 
sanction is not appealable it is not clear 
how the order revoking that sanction can 
' be appealable and his Appeals Nos. 127 and 
128 of 192U which are against such an order 
will also have to fail. I am, however, of 
opinion that both orders fall within the 
section. I consider that the District 
Judge exercises a judicial discretion in 
granting sanction under s. 144 (c) and that 
he should do so only after hearing parties 
interested, as great prejudice might 
otherwise arise of which the present case 
itself is a clear instance. Under the rules 
framed by the High Court under the Indian 
Companies Act, VI of 1882,0n 9th April, 1895, 
to take effect from the Ist of May, 1895, r. 74 
provides that such sanction shall be obtain- 
ed “upon application of affidavit” and 
that “an order shall be drawn up thereon 
unless the Judge shall otherwise direct”. 
Rule 80 provides that “no order to the pre- 
judice of contributories or creditors shall be 
madeex parteon theap plication of the Official 
Liquidator.” Itis suggested thatthe r. 80 
does not apply to orders of sanction but 
only to érders which are ex facie to the 
prejudice of-contributories such as orders 
to them tcepay. Ido notsee why the rule 
should be read in this restricted manner, 
the words being wide enough to cover the 
present case. Anorderfor sale of a Com- 
pany’s property and an order for the adop- 
tion ofa particular mode of conducting that 
sale are both, to my mind orders which may 
work to the prejudice of the contributories 
and creditors as they may result in consider- 
able loss to them, It stands to reason that 


GORDON DAS CBUNI LAL DAKUWALA V. KANTHIMATHINATHA PILLAI. [97 I. O. 10924] 


mun orders should not be made without 
notice and there is thus no valid ground to 
read the rule 80 as not referring to them. 
There can be no practical difficulty in 
giving such notice as r. 81 enables the 
Judge toappoint one or more contributories 
or creditors to represent the whole body of 
them. An order of sanction under s, 144 cl. (c) 
seems tome, therefore, to be one having a 
judicial rather than a purely administrative 
character and to fall within s. 163. No 
authority has been cited for excluding them 
from the purview ofthe section and I would, 
therefore, overrule the preliminary objec- 
tions to the maintainability of C. M. A. No. 
199 of 1920. 
On the view above stated it is not material 


to decide in this case the somewhat difficult 


and much discussed question whether the 
District Judge himself had jurisdiction to - 
cancel his previous sanction; for whether he 
had power or not we certainly have power 
to consider in appeal the legality and pro- 
priety of that order. The facts regarding 
the making of that order have been very 
fully stated by the District Judge in his 
order of the 14th April and again in my 
learned brother’s judgmentand I need not 
repeat them.- Those facts are not disput- 
ed at all before us, “but the learned 
Advocate-General for Mr. Dakuwala con- 
tended that as the sanction was actually 
granted by the District Judge and com- 
municated to his client and as he had acted 
upon it by first giving a cheque for 
Rs. 50,600 and then again another for 4 
lacs and odd and finally one forthe balance 
and as the liquidator had received these 
moneys and utilized them in part for pay- 
ing off the mortgage-decree-debt on the 
Darragh Mills, his client’s purchase should 
not be set aside except for fraud or im- 
proper conduct on his part and as that has 
been expressly negatived by the District — 
Judge his sale should not be set aside at 
all. He contends that the fact that it is 
now shown that the property was worth 
more and that there are persons who are 
prepared to pay more for it is no ground 
at all for setting aside the purchase which 
according to himis a completed and execut- 
ed contract. It may, however, be observed 
that the contract is still in part in an 
executory stage as the deed of conveyance 
necessary to transfer the Mill to Mr, .Daku- 
wala hasnot yet been executed and register- 
ed and possession of the property has not 
been given to him yet. Whether that 
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would make any material difference in the 
principle to be applied or not, it seems to 
me wliere a man depends for the validity of 
his contract of purchase on a sanction 
granted which in law is subject to be set 
aside in appeal and possibly in review also, 
he cannot plead that he has carried out his 
part in bar of the Courts power to deal 
with that sanction. He must be deemed to 
‘ have taken the risk of the sanction being 
set aside for good cause shown and of his 
purchase failing in consequence, 

In the present case briefly put, 
sanction was granted by the District Judge 
very hastily in ignorance of the real price 


of the mill and without a proper applica-. 


tion as required by the rules being made 
for it and what is most important without 
any kind of notice to the respondents who 
are the persons interested as owners of the 
mill. When such a.sanction is proved to 
work serious prejudice to those persons as 
has beenamply proved in this case it seems 


clear to me that it cannot be supported. If. 


the sanction and the sale to Mr. Dakuwala 
are confirmed the contributories and credi- 
tors of the Company stand to lose nearly 
2 lacs ofrupees and perhaps much more as 
the District Judge has found, a finding 
which is clearly correct. The principle 
contended for by the Advocate General 
cannot be applied to a case where the sanc- 
tion has been granted without notice to the 
parties interested and I am, therefore, not 
following him in his discussion of the 
English Law and referring tothecases hehas 
referred to in support of it as all those cages 
refer to sales properly held aftex:due notice. 
He has cited no case of 4 sanction granted 
by a Court for a private sale without notice 
to parties being upheld when it is shown to 
work to their prejudice. Infact the princi- 
ple stated in the case of The Bolivar (l), 
would, I think, apply to such a case. The 
sanction in this case must, therefore, be 
revoked whether we do it in appeal ourselves 
or whether the District Judge had power to 
doit himself as he has done and with the 
revocation of sanction, the sale to Mr. Daku- 
wala must also fail. 


A good deal of argument was addressed 
to us on the question whether the District 
Judge had himself power to revoke his 
order. Mr. Rangachariar for the contri- 
butories claimed for him such a power 


175; 114 L.-T. 1005. 


(1) (1916) 2 A. ©. 203; 85 L. J.P. 193; 2 P. Cas. 
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under s. 169 of the Act and failing that under 
hisinherent powersasa Court of Justice. The 
claim under s. 169 is based on the word “re- 
hearings” which occurs in it. The section 
seems to have been modelled on s. 124 of 
the English Companies Act of 1862, when 
re-hearings by the same Judge was a re- 
cognised practice in the Chancery Courts. 
before the passing of the Judicature Act 
of 1873. In India re-hearings by the’ same 
Court existed only in cases when ex parte 
decrees and dismissals for default and 
abatement by death of parties were set aside 
or when areview was granted, Mr. Ranga- 
chariar contends that “re-hearing” means a 
rehearing by the trial Judge himself and 
is in the nature ofa review of his order 
whereas the Advocate-General argues that 
it refers to the hearing ofthe appeal which 


he says is itself are-hearing of the case. 


It is a difficult question to decide what 
kind of re-hearing the section really refers 
to and the difficulty is enhanced by the 
provision in it that re-hearings and appeals 
are to be had in the same manner and 
subject to the same conditions in and 
subject to which appeals may be had from 
any order or decision ofthe same Court in 
cases within its ordinary jurisdiction. The 
section refers tore-hearings and appeals as 
distinct and different proceedings and in 
the latter part it says no such re-hearing 
and appeal shall be heard without notice.” 
These would seem to suggest that the 
re-hearing is not a proceeding in appeal 
but one in the original Court itself. But 
under the section the procedure to be 
adopted for re-hearing is that prescribed 
for appeals and the Appellate Court alone 
has power to excuse .delay. These pro- 
visions, on the other hand, seem to point 
that the re-hearing is a proceeding in appeal. 
Section 169 is repeated in the new Act as 
s. 202 without any further explanation. 
No authority has been cited to uson the 
construction of this section or of the cor- 
responding English s. 124. As I have 
already pointed out it is not necessary for 
the disposal of the appeals before us to 
decide 
term “re hearing’ means and J am not, 
therefore, deciding it. I may, however, say 
that I am inclined to agree with Mr. 
Rangachariar that if the section does not 
apply to the present case we must hold on 
the principle stated in the case of The 
Bolivar (1) above referred to, that the Dis- 
trict Judge had an inherent power to recall 


this dificult question what the” 


—_ 
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~ 23 early as possible. 
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his order passed without notice and without 
hearing parties, to correct the serious in- 
justice done to them. The cases cited by 
the Advocate-Qəñeral, viz, Anantharaju 
Chetty v. Appu Hegade (2) and Gadi Neela- 
veni v. Marappareddigart Narayana Reddi 
(3) are not applicable. The former refers 
to review ofan order or decree properly 
passed by the Court and the latter to the 
setting aside ofan ex parte decree or order 
made under the CO. P. C. where thereis an 
express provision for it in O. IX, r. 13. 
Those cases are, therefore, clearly distingu- 
ishable. 

In the result the sanction granted by the 


District Judge to the Liquidator on the > 


20th of February fails and along with it 
the sale to Mr. Dakuwala also fails, as with- 
out proper sanction the Liquidator had no 
power tosell. In these circumstances Mr. 
Dakuwala is, of course, entitled to be re-paid 
all moneys paid by him to the liquidatorin 
pursuance of his contract and as the trans- 
action is failing through no default of his, 


Iagrèe that he should be saved from loss. 


resulting from his money having been lock- 
ed up by allowing him full interest on his 
advance from the date of payment upto the 
date of re-payment or tender to him, The 
District Judge has allowed 12 percent per 
annum and though that rate is a fairly 
high one it has not been objected to and 
I adopt it. A difficulty, however, has arisen 
ia directing arefund tohim at once as the 
bulk of the money paid by him has been 
paid out to the mortgagee decree-holder and 
cannot be recovered and the Oompany has 
no sufficient ready money’to pay him in 
full. The mill must, therefore, be sold as 
soon as possible and out of the sale-pro- 
ceeds he must be paid his money in full. 

A sale by public auction after due notice 
in the public press seems to me to be 
the best method to adopt and I, therefore, 
agree with my learned brother's: order re- 
garding it and regarding the payment of 
the sale-proceeds. The date of the auction 
must be fixed afresh by the District Judge 
As Mr. Ranchod Lal’s 
offer of Rs. 7 lacs one thousand is still sub- 
sisting; [do not apprehend that the bidding 
at the public auction will be for less than 
that amount. However, as my learned bro- 
ther desires to provide for the contingency 
of that offer being withdrawn and of the 

(2) 53 Ind. Oas. 56; 37 M. L. J. 162. 


(3) 53 Ind. Oas. 847: 43 M. 94; 37 M. L. J. 599: 26 
M. D. T. 377; 10 L. W. 606; (1920) M. W. N. 19, 
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bids not reaching a proper figure, I agree 
with him that the auction-sale should not 
be confirmed unless the price offered is 
suffizient to pay all the expenses of the 
sale and the amount refundable to Mr. 
Dakuwalaand that in that case Mr. Daku- 
wala’s offer of 54 lac3 should be accepted. 

I also agree as to the order of costs made 
by him. 

C. M. A, Nos. 127 & 128 of 1920 dismissed. 

v.n.v. C.M, A. No. 199 of 1920 allowed. 


PATNA HIGH COURT. 
ÅPPEAL From APPELLATE Decree No. 886 
oF 1924. 

August 9, 1926. l 
Present:—Justice Sir John Backnill, KT., 
and Mr. Justice Foster. 
FLIRANGIRAT AND O0OTHERS— DEFENDANTS — 
APPELLANTS 
VETSUS 
CHHEDDI PANDEY AND OTHERS— 
PLaINTIFRFsS—RESPONDENTS, 

_ Bengal Tenancy Act (VIII of 1885), ss. 25, 87, 89— 
Abandonment of holding, what constitutes—Sale of 
holding under mortgage-decree, effect of—Lendlord, 
whether entitled to re-enter—Sale of part of holding, 
af abandonment. 

In order to constitute abandonment there must be 
a voluntary abandonment of residenca by the tenant 
without notice to’ the landlord and without arranging 
for payment of the rent as it falls due, and cessation 
of cultivation of the holding either by himself or by 
some other person. The mere fact that a non-trans- 
ferable holding was sold in execution of a decree by 
a mortgagee 15 not enough to constitute an abandon- 
ment and to givea right to the landlord to re-enter, 
[p. 304, col. 1} . 

The'sale ofa part of a holding without landlord's - 
consent dogs not constitutes abandonment. {p. 305, col. 
9 


Appeal from a decision of the District ` 
Judge, Saran, dated the 20th March, 1924, 
affirming that of the Subordinate Judge, 
‘Chapra, dated the 5th April, 1928. 

Messrs. Hasan Imem and Ram Prasad, 
for the Appellants. 

- Messrs. B. N. Mitter, J. Kishore and G. 
N. Mukherji, for the Respondents. 
JUDGMENT. 

Foster, J.—The plaintiffs and defend- 
ant No, Jare descendants of Jaipal Pandey 
whose estate came into their possession. 
It consisted in part of 30 bighas 17 cattahs 


aand 11 dhurs of raiyati kasht within the 


zemindary of the defendants second party. 
The plaintiff's family, which has been found 


“` 
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to have been joint consists in two branches; 
in one Chheddi Pandey, plaintiff No. 1, is the 
sole male surviving, and in the other defend- 
ant No.9 and his three sons, plaintiffs 
Nos, 4,5 and 6 are the only males. The 
plaintiffs are seeking to avoid the conse- 
quenees of a mortgage of the said holding 
along with the rest of their patrimony 
effected by defendant No. 9 on the 29th 
August, 1905, in favour of the defendants 
first party. There ‘was first a mortgage- 
decree in 1914 on foot of the same mortgage; 


then a sale in execution of that decree, in - 


which the mortgagee-decree-holders, that 
is the defendants first party, were the pur- 
chasers. Then followed a suit by the land- 
lords, defendants second party, against the 
defendants first party alone for possession 
of the holding on the ground of abandon- 
ment by the tenants (there being no custom 
of transferability of holdings in the village). 
- Ultimatsly after institution of the present 
suit the landlords obtained a decree against 
the mortgagees in the Appellate Court and 
took out delivery of possession during the 
pendency of the present suit. It is that 
which has led to the amendment of the 
plaint by which the plaintiffs have sub- 
stituted in place of a prayer for confirma- 
tion of possession a prayer for recovery of 
possession against the landlord. So the 
plaintiffs are seeking for recovery of posses- 
sion of their share of the holding. 
second party defendants, the 
alone are contesting the suit. 
The evidence shows that plaintiff No. 1 
was- in 1923 aged 20 and plaintiff No. 4 
was then aged 25 years. Plaintiffs Nos. 5 
and 6 were then minors. 
therefore, that at the time of the mortgage 
and indeed at the time of the mortgage 
suit and decree, the plaintiffs Nos. 1, 4,5 
and 6 were all minors. The evidence shows, 
however, that the father ofthe first plaint- 
iff Ambica was alive at these dates. It 
has been found in the lower Appellate 
Court that the plaintiffs were always in 
possession of the holding and that their 
share therein, of which they were in 
possession, amounts to fourteen-sixteenths 
until. they were dispossessed by the land- 
lords, defendants second party, after the 
institution of the present suit; that Mahabir, 
defendant No. 9, was karta of the family, 
that he had no family necessity or other 
‘justification for mortgaging the family 
property; that in the mortgage suit the 
joint family was not represented by Maha- 


landlords, 
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-cluded by findings of fact. 


The ` 


It willbe seen, 
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bir; that the decree was not binding on 
others than Mahabir; that up to 1919 the 
landlords treated the plaintiffs as tenants; 
that meanwhile the plaintiffs were recorded 
in the revisional Record of Rights as the 
tenants of the holdings after and in spite 
of the formal delivery of possession to the 
mortgagee-decree-holders in 1917; lastly, 
that there was in fact no abandonment of the 
holding by the plaintiffs. Thesuithas been 
decreed in both Courts and the landlord-de- 
fendants are appealing. 


It appears to me that the appeal is con- 
The plaintifis 
are suing as occupancy ravyats their land- 
lords for recovery of possession, The land- 
lords are in possession. They dispossess- 
ed the plaintiffs. These are to be found 
as findings of fact in the judgmentof the 
lower Appellate Court. Now, the plaintiffs 
are bound, if they are to succeed in the 
present case, to show a better title than 
the defendants. The reason, in my opinion, 
why they are able to show a better title is 
because they are occupancy ratyats having 
the favourable rights which are conferred 
upon them by the provisions of the Bengal 
Tenancy Act. It is to be remembered as 
a finding of fact that the landlords dis- 
possessed the tenants who are now suing. 
Now s. 89 of the Bengal Tenancy Act 
lays down that no tenant shall be ejected 
otherwise than by a decree of the Court. 
Section 25 isto the same effect but much 
more rigorous, inasmuch as it refers to the 
special case of an occupancy raiyat, An 
occupancy raiyat cannot be ejected from 
his holding except in execution of a decree 
for ejectment passed on the ground: 
that he has used the land comprised in 
his holding in a manner which renders it 
unfit for the purposes of the tenancy, or 
that he has broken a condition on the 
breach of which he is under his contract 
liable to be ejected. 


These two sections form the charter of 
the occupancy ‘ratyats in this Province, and 
that is what givesthe plaintiffs the right 


‘to sue their landlords for recovery of posses- 


sion. There are three methods by which 
a landlord, subject to the Bengal Tenancy 
Act, can obtain possession of an occupancy 
ravyat’s holding (a) on a decree of the nature 
described ins 25 which I have just quoted; 
(b) on relinquishment or surrender in the 
wanner described in s. 86; (c) on abandon- 
ment as in s. 87 ofthe same Act. Now, 
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the landlord in this case never got a 
decree against the occupancy raiyats, the 
plaintiffs, or defendant No 9. In his 
written statement he states categorically 
that his title to the holding is based on 
the tenants’ abandonment. This is to be 
seen in paras. 13 and 16 of the written 
statement. That contention is precluded 
in this Court by the finding of fact that 
there has been no abandonment. The 
learned District Judge hasfound: ‘In the 
ciremstances I am satisfied that the plaintiffs 
had all along been in possession till they 
were dispossessed by the landlords during 
the pendency of the present suit. I, there- 
fore, hold that there has been no abandon- 
ment of the holding by the plaintiffs.” 
It has been suggested in the course of 
argument that the fact that the mortgagees 
in execution of their decree put the holding 
to sale was in itself sufficient to constitute 
an abandonment. But thatis not a pro- 
position to be found supported by law. The 
elements of abandonment are to be found 
in numerous authorities which can be found 
in any commentary of the Bengal Tenancy 
Act and intheterms ofs, 87 itself. There 
must be voluntary abandonment of resi- 
dence by the tenant without notice to the 
landlord and without an arranging for 
payment of the rent as it falls due and 
cessation of cultivation of the holding 
either by himself or by some other per- 
son. Where abandonment occurs itis no 
doubt the landlord’s undeniable right to re- 
enter. But the mere fact that the plaintiff's 
holding was put to sale and purchased and 
that the holding was non-transferable does 
not go far enough to constitute proof of 
abandonment. We know from the 
judgments and the mortgage-bond that 
is onthe recerd that the properties which 
were mortgaged were not only these non- 
transferable kasht lands but also some 18 
-bighas of biritasto the transferability of 
which wehave no specific information, but 
we can from general conditions suppose 
that .the tenure is transferable. At any 
rate we see the tenants in possession of the 
holding ‘ever since the date on which 
Mahabtr executed the mortgage and, of 
course, before that too. Now, if there was 
no abandonment, it is difficult to see how 
the landlords can make even astep forward 
towards success in the present case. As I 
have shown before, the plaintiffs’ title as 
occupancy raiyatsis a superior title and 
should prevail. Allthe discussion of the 
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mortgage suit and its consequence were 
only relevant (so faras the present appel- 
lant-landlords were concerned) on the issue 
whether the landlords’ possession was justi- 
fied by the tenants’ abandonment. Had the 
plaintiffs sold their non-transferable occu- 
pancy holding even involuntarily toe the 
mortgagees and vacated the holding with- 
out their landlords’ consent then there 
would have been abandonment. But on the 
findings of fact that is not the case. How- 
ever, I will proceed to deal with the points 
that have been raised in respect of the mort- 
gage-decree. 

It is urged that Mahabir, the karta of 
the family, executed the mortgage-bond 
for legal necessity. But that contention -` 
is precluded by the findings of fact. It 
was also urged that Mahabirrepresented the, 
family in the mortgage suit, the result of 
which bound the plaintifis. That will not 
avail much unless the mortgage-decree 
resulted inthe ejectment of the plaintiffs. 
and the transfer of. the holding toan un- 
authorised transferee. It is urged that the 
decree, which was by consent, bound 
Chheddi Pandey, the plaintiff No. 1, who 
was then a minor. 1 have not been able to 
gather how Chheddi would be bound, it 
having been found that although he was 
brought in nominally as a party to the 
consent decree, his signature was made by 
Jagdish Pandey who, it is found by the 
lower Court, had an interest adverse to 
him. But it is said that by this consent 
decree a consideration was passed which 
conferred benefit on the whole family. A 
subsequent mortgage of Rs. 700 which was 
for the benefit of the family was to be paid 
off by the mortgagees as well as the ‘mort- 
gage then under suit. This point has not 
been argued in the lower Court at any 
length, but we seein the judgment that it 
has been found that Mahabir did not in 
fact represent the family.and Jagdish sign- 
ingon behalf of Chheddicould not represent 
Chheddi. There is no finding that I can find 
anywhere that the subsequent mortgage of 
Rs. 700 was a debt incurred for the benefit 
of the family and that the family received 
benefit by its liquidation. But even sup- 
posing that this consent decree was partly 
for the benefit of the joint family and sup- 
posing that as regards the mortgage únder 
suit, the sons of Mahabir would be bound 
because their father was paying an antece- 
dent debt, what progress will the appel- 
lant’s case make unless they cau prove that 
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it led up to an abandonment of the non- 
transferable holding? These arguments 
would.benefit perhaps the mortgagees, but 
they have not com> to Court to contest the 
suit; although in ths firat relief claimed in 
the plaint the plaintiffs pray that the Court 


,may bə pleased to declare that the lands in 


suit are the kasit lands of the plaintiffs 
and that defendant No. Y had no right to 
mortgage the same nor were the defendants 
first party entitled to put the same to salsa 
under their decree; that the decree and the 
mortgage-bon1 in the name of the defend- 
ants first pariy may, for the reasons set 
forth in the plaint, be declared to be in- 
operative and invalid as against the plaint- 
iff3 and that the same may be set aside. 
Next it is urged that the plaintiffs are 
estopped from saying that thesale in execu- 
tion of the mortgage-decree was not valid 
as against them. Here again it is difficult 
to see how a finding against the plaintiffs 
on this point can help the landlords in 
their present suit, which after all is from 
beginning to end governed by the condi- 


' tions of the Bengal Tenancy Act. More- 


over, in regard to the issue of estoppel it 
must be remembered here that the lower 
Appellate Court has recorded a finding of 
fact—“there has been no change in 
the position of the other side by any 
omission or representation made by the 
tenants which led to believe or change 
their mode of action to their detriment.” 
In support of this finding the learned 
District Judge has quoted the fact that 
after the present plaintiffs had pleaded in 
their written statement filed in. the rent 
suit brought by the landlords that they 
were no longer in possession of the holding 
and that the morigagees ware in posses3ion, 
the landlords obtained a decree for rent 
and in later years, namely, in 1919 they 


instituted a proceeding under s. 105 of the 
‘Bengal Tenancy Act against these plaintiffs 


rd 


and defendant No. 9 as tenants for enhance- 
mentof their rent. It has not baan urged 
in regard to this finding of fact thatit rests 
upon no material. The learned District 
Judge was correct in being precise in- his 
findings on this issue of estoppel and the 
matter is not concluded. Mr. Hasan Imam, 
who took up the argumenton the second 
day, has not committed himself to this 
proposition of estoppel. He has treated 
the plaintiffs’ written statement asa very 
serious admission of title, and no doubt it 
is. In ordinary circumstances it would be 
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almost coercive, butthen we must remem- 
ber that eight years ago these plaintiffs 
were very young people and we must 
rema3mnber on the other hand, that the land- 
lords never for one moment accepted the 
plea in the slightest measure in any trans- 
actioa that passed between the parties. 
It was an admission that was ill-advised 
and untrathful, but it would ba a harah 
proz3zeding indesd if we ware to take it 
now as for ever precluding the plaintiffs 
from asserting their title to their holdings. 

Much has been said about the pious duty 
of plaintiffs Nos. 4, 5 and 6 and the conven- 
tion that they at least would in ordinary 
circumstance? bə bound by their father’s 
asi, so long as it was not contrary to good 
conduct. But speaking personally for 
myself I have doubts whether the applica- 
tion of the doctrine of responsibility of sons 
for their father’s debts can be applied toa 
small group within a complex joint family. 
The father was not only in possession 
of properties of which his sons were co- 
paréeners, but also there were others who 
were not his sons and for whom he was 
holding that property in trust. But it is 
not necessary to come to any decision in the 
matter because even if Mahabir was able to 
bind his sons, that would only affect a part 
of the holding and the sale of a part of the 
holding, though invalid in the presence of 
the landlord who has not given his consent, 
is, it has been held in well-known cases, 
notan abandonment, 

Lastly, I take notice of another point 
raised in the argument on behalf of the 
appellants. It was urged that the plaintiffs 
must sue-firat to set aside the sale to the 
mortgagee and if they do not make this 
a spscific reliefin their plaint, their suit 
will not stand, and if they do make it a 
relief, they will be barred by Art. 12 of the 
Limitation Act. They have gone so far as 
to invoke the case of Malkarjun v. Narhari 
(1). ltisobvious that that case is inapplic- 
able here. In Malkarjun’s case (1) the defend- 
ant-mortgagee against whom a redemption 
suit was brought happened ‘also to hold 
titleas an auction purchaser in an execu- 
tion. It was held that -the plaintiffs 
could not succeed in their suit for redemp- 
tion; that they must first, if they are to 
obtain possession of the property, temove 
the obstacle which was vested in the de- 
fendant as purchaser under the sale in 


(1) 25 B. 337; 27 I. A. 216; 5 C. W. N. 10; 10 M. L, 
J, 368; 2 Bom. L. R. 927; 7 Sar, P. O. J. 739 (P. O.) 
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execution of a money-decree. Here there 
isno defendant having a double title of 
this kind and it is difficult to see how it is 
necessary to clear away the ‘sale in execu- 
tion of the mortgage-decree before the 
plaintiffs can sue for the other reliefs. As 
a matter of fact the plaintiffs are suing for 
setting aside the mortgage-decree and that 
in itself is sufficient to remove the founda- 
tion from the title of any one claiming 
under execution of that decree. 

In my opinion, this appeal should not 
succeed. I would dismiss it with costs to 
the plaintiffs-respondents. 

Bucknill, J.—I agree. 

A. N. A, Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE ORDER No. 341 
oF 1924 AND Roun Nisi No, 1121 or 1924, 
January 8, 1926. 
Present:—Mr. Justice Cuming and 
Mr. Justice B. B. Ghose. 

Rani HEMANTA KUMARI DEBI 
AND OTHERS—dJ UDGMENT- DEBTORS— 
APPELLANTS 
VETSUS 


RAJENDRA KISHORE NATH SARKAR 


—ÅUCTION-PURCHASER— RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), 8. 174—Deposit 
of money in Court, whether compulsory—Court assum- 
ing jurisdiction where it does not exist—High Court, 
if should interfere in revision—Orders under s. 174, 
whether appealabdle. 

No appeal lies against an order passed under s. 174 
of the Bengal Tenancy Act. [p. 307, col. 2.] 

Where an Appellate Court erroneously assumed 
jurisdiction by entertaining appeal against a non- 
appealable order, the High Court could and should in- 
terfere in revision. |ibid.] 

An application which would otherwise fall within 
the purview of s. 174 of the Bengal Tenancy Act does 
not cease to come under the section merely because 
instead of actually depositing money in Court for the 
satisfaction of the decree, the decree was satisfied by 
pea mo come to between the parties. [p. 307 
col. 1. 

Appeal against an order of the Subordi- 
nate fudge, Second Court, Mymensingh, 
dated the 21st of May, 1924, reversing that 
of the Additional Munsif, Jamalpur, dated 


the 2nd of January, 1924. 

Babus Braja Lal Chakravarti, Debendra 
Nath Bagchi and Hemendra Nath Bose, for 
the Appellants. a 

Dr. Nares Chandra Sen Gupta and Babu 
Ashutosh Das Gupta, for the Respondent. 
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JUDGMENT. 

Cuming, J.—The facts of the case out 
of which this appeal arises are these: the 
decree-holder obtained a decree for rent 
against the judgment-debtors and-in execu- 
tion of this rent-decree the property’ was 
sold on the 26th November, 1923. Then. 
on the 2nd January, 1924, when the Court 
re-opened after the Christmas holidays two 
petitions were filed one by the judgment- 
debtors in which they stated that their pro- 
perty had been sold at an auction sale on 
the 26th November, 1923, and that they had 
paid the whole amount of the decree in 
case to the decree-holder amicably and 
deposited in Court the sum of Rs, 3838-8-0, 
by means of a chalan as compensation 
money to the auction-purchaser, and they 
prayed that the money deposited by the 
auction- purchaser might be transferred from 
the account of the auction-purchaser, or in 
other words it should be paid back to the 
auction-purchaser. Along with this peti- 
tion ofthe judgment-debtors an application 
was presented by the decree-holder in 
which she stated that the decree had been 
satisfied by the judgment-debtors by exe- 
cuting a mortgage kistbandt bond for 
Rs. 1,700 and she further prayed that the 
amount deposited to the eredit of the 
decree-holder, which presumably would be 
the money paid by the auction-purchaser, 
might be transferred to the account of the 
auction purchaser and the sale might be 
set aside and the case finally disposed of, 

On these applications the learned Munsif 
set aside the sale. Against this order the 
auction- purchaser appealed to the District 
Court. The District Court held that this 
could not be considered as an application 
under s. 174 of the Bengal Tenancy Act, 
because there was no application to set 
aside the sale by the judgment-debtors and 
he held that presumably the application 
was made under O. XXI, r. 89, O. P.C. He 
then held that under O. XXI, r. 92, the 
sale could not be set aside unless there 
had been notice of the application on all 
persons affected,.and as this had not been 
done he set aside the order of the Munsif 
which set aside the sale. 

The judgment-debtors and the decree- 
holder have jointly appealed to this Court 
against this order. Their contention is 
that the order of the Munsif was one which 
fell under s. 174 of the Bengal Tenancy Act 
and that being so there was no appeal to 
the District Court, and, therefore, the Dis- 
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trict Court had no jurisdiction to entertain 
the appeal. l 

Dr. Sen Gupta who appears for the re- 
spondent has contended that no second 
appeal lies. He would seem to contend 
that the order was one passed under O. XXI, 
r. 89, O. P. C. and hence there is no second 
appeal to this Court, 

The first point to ba determined is under 
what section the order of the Munsif was 
made. Looking at all the facts of the case 
J have very little difficulty in coming to the 
conclusion that the order was made under 
s. 174 of the Bengal Tenancy Act. No 
doubt, in the judgment-debtors’ petition 
there was no request that the sale should 
be set aside. This request, however, ap- 
pears in the petition of the decree-holder 
which was filed as far as can be seen at the 
same time. Itis very probable that by a 
mistake the request to set aside the sale 
“was appended to the petition of the deeree- 
holder instead of to the petition of the 
judgment-debtors. Obviously it was the 
judgment-debtors who had an interest in 
setting aside the sale while it was a mat- 
ter of indifference to the decree-holder whe- 
ther the sale was or wasnotset aside. Look- 
ing, therefore, at all the facts of the case 
we haveno doubt that it was an application 
under s. 174 of the Bengal Tenancy Act 
and that the order of the learned Munsif 
was passed under that seciion. I do not 
think that it is of any consequence that 
the money was actually deposited in Court 
when the decree was satisfied by an arrange- 
ment come to between the parties. Sec- 
tion 174 of the Bengal Tenancy Act pro- 
vides that on the judgment-debtor deposit- 
ing in Court for payment to the decree- 
holder the amount recoverable under the 
decree with costs and for payment to the 
purchaser a sum equal to five per centum 
of the purchase-money at any time within 
30 days from the date of the sale the Court 
shall set aside the sale. It seems to me 
that it would be playing with words to say 
the petition did not come under the words 
ofs. 174 of the Bengal Tenancy Act, because 
instead of actually depositing the money in 
Court for the satisfaction of the decree, 
the decree was satisfied by an arrangement 
come to between the parties. If there was 
no money recoverable under the decree, 
because that money had been paid by an 
arrangement between the parties what was 
still necessary for the judgment-debtors to 
do was what they did, namely, to deposit in 
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Court a sum 6qual to five per centum of the 
purchase-money for payment to the auction- 
purchaser. Iam, therefore, of opinion that 
the present application did fall under s. 174 
of the Bangal Tenancy Act. That being 
89 there was no anpeal to the District 
Oourt and the District Court was not 
competent to entertain the, appeal. It is 
unnecessary for me to decide whether 
where a District Court entertained an ap- 
peal which he had no jurisdictioa to enter- 
tain an appeal does or does not lie against 
that order to this Court. Obviously, 1f there 
wasnoappeal thencertainlyit would bea case 
in which this Court could and should inter- 
fere in revision and a Rule has been granted 
in the alternative. 

The order of the Subordinate Judge is, 
therefore, set aside and the order of the 
Munsif, dated the 23rd of June, 1924, by 
which he confirmed sale is also set aside. 
The order of the Munsif dated the 2nd 
January, 1924, by which he set aside the sale 
will be restored. 

The appellants are entitled to their costs 
inthis Court. Hearing- fee five gold mohurs. 

This jalgment also disposes of the Rule 


. Nisi No. 1121 of 1924, 


Ghose, J.—-I agree. 


A. N. A. Appeal allowed. 


NAGPUR JUDICIAL COMMIS. 
SIONER’S COURT. 
Second CIVIL APPEAL No, 57 of 19295, 
January 4, 1926. 
Present:—Mr. Hallifax, A. J. O. 
DINDAYAUL—PLAINtTIFF—APPELLANT 
VETSUS 
ANOPI alias ANUP SINGH —Dareypanr— 
RESPONDENT. 

Limitation Act (IK of 1908), s. 12 (3), Sch. I, 
Art, 150—Appeat—Time between pronouncing of 
judgment and signing of decree, whether can be 
excludel-—“Time requisite for obtaining a copy of the 
decree.” 

In computing the period of limitation for an 
appeal against a decree nothing can be excluded ex- 
cept ‘the tims requisite for obtaining a coffy of the 
decree’ and ‘the day on which the judgment was 
pronounced. There is no law which allows any other, 
and no Court can exclude any other period of time 
even on the highest principles of equity. [p. 308, col. 
2.) . 

‘The time between the pronouncing of judgment 
and the signing of the decree can bs excluded only 
where it can properly be treated os ‘time requisite 
for obtaining a copy of the decree.’ [ibid.] 

Pandu v. Rajeshwar (1), distinguished, 
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Bani Madhub Mitter v. Matungini Dassi (2), Tara- 


batt Koerv. Judgeo Narain (3) and Pramatha Nath 
Roy v. William Arthur Lee (4), explained. 


Appeal against a decree of the District 
Judge, Raipur, dated the 10th October, 1924, 
in Civil Appeal No, 21 of 1924. 

Sir Harisingh Gour, for the Appellant. 

Mr, Fida Hussen, for the Respondent. 

JUDGMENT.—The judgment of the 
lower Appellate Court against which this 
appeal has been filed was pronounced on 
the 10th of October, 1924, and the decree 
was signed on the following day. An 
application for copies of the judgment 
and decree was made by the appellant on 
the 16th of October, and the copies were 
delivered to him on the 10th of November. 
On the 4th of February, 1925, eighty-six 
days later, he filed the present appeal. 
Deducting the twenty-six days taken up in 
obtaining the copies, the time taken in 
filing the appeal is ninety-one days from 
the date of the decree; that is to say, the 
appeal is one day late, 

This fact was not noticed till the appeal 
came on for hearing, as the office had 
noted on the memorandum of appeal that 
it was filedon the ninetieth day, the date 
of the decree being taken to be the date on 
which it was signed. This note is based on a 
misreading of the judgment in Pandu v. 
Rajeshwar (1) which has been regarded as 
repealing the law stated in s. i2 of the 
Limitation Act and Arts. 152 and 156 of 
the First Schedule of that Act. 

That view of the judgment is certainly 
justified by the head-note, which says that 
for an appeal “limitation will not begin to 
run as long as the decree is not drawn up 
and signed and brought into existence,” 
That proposition does appear in the judg- 
ment also, but with the qualification that it 
is not so ‘under ordinary conditions where 
the decree is drawn up within the period of 
limitation.” The general principles of law 
on which that case was decided are incon- 
trovertible. The present case can, however, 
be decided on the Statute Law, without any 
- search through judgments in other cases 
for theegeneral principles on which that law 


is based, andnaturally, therefore, without’ 


violating any of them. 

Under Art. 156 of the First Schedule of 
the Limitation Act the period of limitation 
for an appeal to this Court against a decree 
is ninety days, and it begins to run from 


(1) 78 Ind. Cas, 996; 20 N. L. R. 131; A.I. R. 1924 
Nag. 271. 
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the date of the decree. Byr. 7 of O. XX, 
©. P. C., the date of the decree is the day 
on which the judgment was pronounced. 
In computing the period of limitation for 
an appeal against a decree nothing can be . 
excluded except “the time requisite’ for 
obtaining a copy of the decree” and “the 
day on which the judgment was pronounc-: 
ed.” These two exclusions are prescribed 
bys. 12 (2) of the Limitation Act; there 
is no law that allows any other, and no 
Court can do so, even on the highest princi- 
plesof equity. (Itis noticeable thats. 12 
of the Limitation Act does not speak of the 
date of the decree, though that would come 
to the same thing). 

It is clear then that it is only by treating 
the time between the pronouncing of the 
judgment and the signing of the decree 
as “time requisite for obtaining acopy of 
the decree’, in cases where it can properly 
be so treated, that an appeal filed otherwise 
outside the prescribed period can be regard- 
ed as filed within it. That obviously can- 
not be donein the present case, and just 
as obviously had to be done in Pandu v. 
Rajeshwar (1). The two judgments of the 
Calcutta High Court cited as supporting a 
contrary view to that here stated as the 
only possible reading of the law do not do 
so. In Bani Madhub Mitter v. Matungini 
Dassi (2), asalso in Tarabati Koer v. Jadgeo 
Narain (3) where it was followed, the view 
taken was the same and not the contrary, 
as wasexplained by their Lordships of the 
Privy Council in Pramatha Nath Roy v. 
William Arthur Lee (4) where also the same 
view was taken. 

It remains only to consider whether the 
appeal could be admitted under s. 5 of the 
Limitation Act or not. In this connection, 
not only is there no allegation for the 
appellant of any sufficient cause for not 
preferring the appeal within the prescrib- 
ed period, but no cause whatever has been 
stated, and itis manifest that there is none 
but the inexplicable but almost universal 
disinclination to file an appeal before what 
is thought to be the last possible day. 
After the appellant wasin possession of all 
the copies required he still had before him 
eithty-five of the ninety days allowed him 

(2) 13 C. 104; 6 Ind. Dec. (N. 8.) 568. 

(3) 10 Ind. Gas. 542; t5 ©. W. N. 787. 

(4) 68 Ind. Cas. 900; 49 C. 999; 31 M. L. T. 193; A, 
I. R. 1922 P. C. 352; 4 U. P. L. R. (P.O) 103; 43 M. 
L.J. 165; 27 C. W. N. 156; 21 A. L. J. 118; 37 0, 


L. J. 86; 18 L. W. 56; (1923) M. W. N. 526; 49 T. A, 
307 (P. ©). 
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-for presenting the appeal, but he calculated 
that he had eighty-six and presented it on 
the eighty-sixth day. Section 5 of the Limita- 
tion Act has even less application to such 
aS than to that of Kedarnath v. Zumber- 
al (5). 

The appeal must, therefore, be dismissed 
as barred by time, and the appellant must 
pay all the costs. The result is to be 


regretted as it is,fairly clear that the. 


decision of the lower Appellate Court is 

incorrect and the appellant has suffered 

injustice, but he has himself made it impos- 

‘sible to correct the mistake if there is one. 
A. N. A. Appeal dismissed. 
(5) 37 Ind. Cas, 503; 12 N. L. R.1741. - 


PATNA HIGH COURT. 
APPEAL FROM APPELLATS DECREE No, 333 
oF 1924. 

l August 12, 1926. 
Present:—Mr. Justice Adami and Mr. 
Justice Macpherson. 
HARGOBIND DAS AND OTHERS— 
PLAINTIFFS—APPELLANTS 
VETSUS 
RAMCHANDRA JHA AND oTHERS~— 
DBEFENDANTS—RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 161, 167, 
170 (8)-—Mortgage of non-transferable holding, whether 
‘ancumbrance—~—Purchaser at rent sale not annulling 
morigage—Mortgagee’s right to redeem purchaser, 

A mortgage of a non-transferable holding without 
the consent of the landlord, though it may not be a 
valid ineumbrance against the landlord, is valid 
against a person who purchases the holding at a sale 
in execution of arent-deçree against the tenant, as well 
as against the tenant himself. Where, therefore, a pur- 
chaser in a rent sale, fails to annul such an incum- 
brance within one year as required by s. 167, Bengal 
Tenancy Act, ‘he loses all right to avoid the same 
and the holding remains subject to the mortgage. [p. 
311, col. 2. 

Sections 161 and 167, Bengal Tenancy Act, apply to 
all holdings, transferable as well as non-transferable, 
and are not confined in their operation to transferable 
holdings alone. [p. 310, col. 2.] 

Sheikh Azmat v, Bibi Tamzan (3), followed. 


Murlidhar v. Surat Lal Chowdhury \2), distingu- 


ished. 

A purchaser in execution of a decree for rent 
against a tenant does not step into the shoes of the 
landlord but becomes a tenant of the landlord. [p. 
311, col. 1.) 

The relative rights of a purchaser of a holding at 
arent sale and a mortgagee of the holding should be 
determined with reference to their position at the 
time of the rent sale; and if the purchaser at the 
reni sale has not availed himself of the privilege of 
annulling the mortgage within the prescribed period, 
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he is entitled to redeem but the mortgagee is not 
entitled to redeem the purchaser. fp. 312, col. 2.] 

{Oase-law discussed. | 

Meherunnessa v. Sham Sundar Bhuiya (8), not 
followed. 

Appeal from a decision of the District 
Judge, Darblianga, dated the Sth July, 
1923, affirming that of the Munsif, 
Darbhanga, dated the 24th March, 1923. 

l Mr. Lakshmi Kanta Jha, from the Appel- 
ants. 

Mr. Ram Krishna Fha, for the Respond- 


ents. 
JUDGMENT. 

Adami, J.—This appeal arises out of a 
suit fora declaration that the sale of the 
properties in suit was brought about by 
fraud and without the knowledge and in- 
formation of the plaintiffs, who claimed, as 
mortgagees, the right of redemption as 
against the purchaser at an auction sale in 
execution of a rent decree. 

Defendant No. 3 held under defendant 
No. 2 a holding of 6 bighas odd, and he 
mortgaged to the plaintiffs 4 bighas odd- 
with possession. The arrangement was 
that the mortgagor was to pay the rent to 
the landlord. The mortgagor, defendant 
No. 3, however, defaulted in paying the 
rent to the landlord with the result that 
the latter obtained two rent-decrees against 
him, and in execution of those decrees, the 
holdings were sold and were purchased at 
the auction saie by defendant No. 1. The 
plaintiffs, as mortgagees, were in possession 
but defendant No. 1 sought to obtain pos- 
session under his purchase and the result 
was that the present suit was brought. 

The purchaser, defendant No. 1, did not 
take any steps to annul the incumbrance of 
the mortgage, and, therefore, the plaintiffs 
contended that they were entitled, as second 
mortgagees, to redeem the purchase by 
paying to defendant No. 1 the purchase- 
money. 


Though there was no allegation in the 
pleadings that the holding was transferable 
or non-transferable, the learned Munsif held 
that, in the absence of any evidesce as to 
transferability, without the consent of the 
landlord, the holding must be considered 
to be a non-transferable holding since, 
unless there is proof ofa custom of trans- 
ferability, it will be taken that a holding 
is not transferable without the consent of 
the landlord. Finding then that the hold- 
ing was not transferable, the learned Munsif 
held that the mortgage of the plaintiffs was 


310 
not binding or valid against the landlord, 


and, therefore, the mortgage was invalid, . 


and the plaintiffs could not claim to redeem 
under it. Healso found that the plaintiffs 
had failed to show that the sales in execu- 
` tion of the rent-decrees had been brought 
about by fraud or surreptitiously. He, 
therefore, dismissed the plaintiffs’ suit. 

Before the learned District Judge in 
appeal the- only question argued was that 
the Munsif was wrong in holding that the 
‘mortgage of the plaintiffs was not an in- 
cumbrance and was of no validity since 
the holding was a non-transferable holding. 
The learned District Judge thought that 
the question depended upon a finding 
whether the plaintiffs’ mortgage was an 
incumbrance which it would be necessary 
for the purchaser to annul. He considered 
the cases of Surat Lal Chowdhury v. Murli- 
dhar (1) and Murlidhar v. Surat Lal Chow- 
dhury (2) and, coming to the finding that 
it was settled that the mortgagee can 
under the circumstances fall back upon 
his mortgage as a shield, considered the 
question whether the mortgage can be 
relied upon as a shield as against the 
claim of the auction-purchaser in a rent 
sale. Henoticed that in Sheikh Azmat v. 
Bibi Tamzan (3) it was found that the 
interest of the plaintifis in the present 
case would be an incumbrance which the 
auction-purchaser would have to avoid 
under s. 167 of the Bengal Tenaney Act. 
But he followed the decision of Ross, J., in 
Murlidhar v. Surat Lal Chowdhury (2) to 
the effect that the mortgage of a non- 
transferable occupancy holding cannot 
effectively create a lien in limitation of the 
interest of the original tenant. He then 
considered the position where a tenant 
mortgages the entire holding with posses- 
sionand thenthelandlord himself purchases 
the holding at a rent sale but fails to give 
notice unders. 167; and he says: “If the 
interest of the mortgagee be held to bean 
incumbrance he will be entitled to redeem 
the landlord by paying the decretal amount 
and wilt thereby be entitled to get posses- 
‘sion. But the old tenant having already 
ceased to have any connection with the 
holding the landlord can at once treat 

(1) 46 Ind, Cas. 921; 4 P. L. J. 362. 
(2) 66 Ind. Cas. 152; 3 P. L. T. 362; (1922) Pat, 135: 
A. I. R. 1922 Pat. 555. 

(3) AR Ind. Cas 490; 1 P. L. T. 108; 5 P. L. J. 83; 
(1920) Pat. 19; 2 U. P, L. R. (Pat) 19, 
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the holding as abandoned and sue the 
mortgagee for khas possession without 
paying up his mortgage”; and he remarks 
that the result would be that the mortgagee 
will not only lose the land but also Jose 
the money paid to the landlord for redemp- 
tion of the mortgage. Hethen says: “The 
fact that in the present case the auction- 
purchaser is not the landlord can make no 
difference as he by his auction-purchase 
stands in the shoes of the landlord and 
also because the landlord himself also is a 
party to this suit.” 

In my opinion the decision of the lower 
Courts is wrong. The lower Courts have 
held that, because the holding was a non- 
transferable one or was presumed to be 
such, the mortgage of a portion of the 
holding could not be held to bean incum- 
brance, as a mortgage of a non-transferable 
holding is invalid, and, since the mortgage 
of the non-transferable holding was invalid. 
there could be no incumbrance which the 
auction- purchaser at the rent sale would be 
bound to annul under s. 167 of the Bengal 
Tenancy Act. My views onthe question 
raised in this second appeal have been 
given in thejudgment in the case of Sheikh 
Azmatv. Bibi Tamzan (8). There it was 
held that a usufructuary mortgage of a 
non-transferable occupancy holding has an 
incumbrance under s. 161 (a).of the Bengal 
Tenancy Act which is an interest voidable 
cn sale under s. 170 (3). It was shown 
there, too, that there is nothing to show 
that s. 161 (a) of the Bengal Tenancy Act 
relates to transferable holdings only, and 
that the cases of a mortgagee anda pur- 
chaser are clearly distinguishable for a 
sale is not in limitation of, but is a 
destruction of, the interest of the tenant. 
The decisions of the lower Courts and the 
cases on which they have relied turn on the 


point that a holding being non-transferable 


there can be no incumbrance. But taking 


_it for granted that the general rule is that 


an occupancy holding is non-transferable, 
and itis only in exceptional cases, where a 
custom is proved, that the holding will be 
held to be transferable; itis strange that 
ss. 16land 167 make no exception in the 
case of non-transferable holdings, and in 
fact in those sections there 1s no mention 
of a transferable or non-transferable hold- 
ing atall. Plainly the Legislature intend- 
ed those sections to apply to all holdings 
and did not confine them to those that ar 

transferable, - 
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In the case of Murlidhar v. Surat Lal 
Chowdhury (2) Ross, J., remarks:— 

“This holding is non-transferable. The 
mortgage was a transfer and was, therefore, 
of no effect as against the holding or the 
person who purchases the holding in a rent 
execution. Sueh a mortgage cannot effec- 
tively createa lien in limitation of the in- 
terest of the original tenant. It would 
operate not by force of any title to the 
holding created thereby but by way of 
estoppel. In my opinion, therefore, the 
holding stands free of incumbrance and 
the plaintiff is not entitled to redeem.” 
The facts in that case were distinguishable 
from the present one inasmuch as the 
mortgagee had already sued upon his 
mortgage and obtained a decree before the 
landlord instituted a suit against the mort- 
gagor for rent, while in the present case 
the mortgagee has not yet sued upon his 
mortgage. In that case it would appear 
that the Court was influenced by the fact 
that the landlord himself purchased the 
holding in execution of his rent-decree, 
and the transfer of a non-transferable 
holding would not be valid as against the 
landlord. Here the defendant auction- 
purchaser isnot the landlord and it has to 
be borne in mind that where a landlord 
purchases in execution of a rent-decree, all 
the conditions applying to an ordinary 


purchaser apply to him, and his position’ 


as landlord has to be considered separately. 
In that case it may have been true that the 
transfer by mortgage was not valid against 
the purchaser gua the landlord. The fact 
of the matter is that it would be valid 
against the purchaser qua the purchaser, 
and he would be required to do all that a 
purchaser is required to do, if he wauted 
to annul an incumbrance only, as landlord, 
he would be able to treat the mortgage of 
the non-transferable holding as not binding 
upon him. 

The learned District Judge has stated in 
his judgment that the purchaser at the 
auction-sale steps into the landlord’s shoes, 
but I cannot hold that this is a fact. The 
purchaser becomes a tenant of the landlord 
and does not step into the landlord’s 
shoes. 

Ia the present case the purchaser de- 
fendant is not the landlord, and it would 
fall upon him, if he wanted to get rid of 
the incumbrance, to annul the incumbrance 
as required by s. 167 of the Bengal Ten- 
ancy Act, The mortgagee, plaintiff, is still 
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in possession, and the landlord, if he likes, 
can take action to dispossess him if he has 
not given consent to the transfer, but the 
tenant purchaser, the defendant, could not 
so eject him on the ground of non-trans- 
ferability. 

I have not repeated the arguments used 


- by this Court in Sheikh Azmat v. Bibi Tam- 


zan (3) but I adhere to them, and amof 
the opinion that the mortgage of the 
plaintiff was an incumbrance, which under 
s. 167, the purchaser at the rent sale must 
annul within one year or lose all right to 
annul the incumbrance. 

The appellant has relied on the cases of 
Jog Narain Singh v. Badri Das (4) and 
Sital Chandra Majhi v. Parbati Charan 


‘Chakrabarti (5) but in those cases the 


question as to transferability was not raised. 
Similarly the cases of Bidhumukhi Dasi v. 
Bhaba Sundari Dasi (6) and Sital Chandra 
Majhi v. Parbati Charan Chakrabarti (5) 
are strongly in favour of the view I have 
taken, but in those cases, too, the question 
of transferability was not raised. The fact 
is that probably in these cases it was taken 
that ss. 161 and 167 relate to non-transferable 
holdings as well as transferable holdings. 
In the latter case it was held thata sale 
for arrears of rent does not tipso facto 
cancel a mortgage on the holding, being an 
incumbrance. The procedure provided by 
s. 167 of the Bengal Tenancy Actis the 
only mode of annulling the incumbrance, 
and the purchaser must have recourses to 
the prescribed mode within the specified 
period, if he desires to annul the incum- 
brance, and a landlord purchaser ina rent _ 
sale is, like any other purchaser, bound to 
follow the provisions of s. 167. A mortgage 
ofa non-transferable holding without the 
consent of the landlord may make the 
incumbrance invalid so far as the landlord 
is concerned, but it cannot be said that the 
mortgage is altogether invalid, for it will 
be valid against the tenant who created it, | 
and in the same way it will be valid 
against the person who purchases at a 
sale in execution of a rent-decrée obtained. 
against the tenant. The defendant in this 
case failed to annul theincumbrance within 
one year and, therefore, the holding remain- 
ed subject to the mortgage. 

{ must hold, therefore, that in the present 


(4) 13 Ind. Cas. 144; 16 C. L. J. 156. 
(5) 69 Ind. Cas, 841; 35 O. L. J. 1; A. I. R. 1929 
2 


Cal. 32. 
(6) 59 Ind. Cas. 868; 24 O. W. N. 961. 


"Fe austion-purchaser. 
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case the plaintiff, since the incumbrance 
has not been annulled, is entitled to remain 
in possession until the mortgage be re- 
deemed. 

The question then arises whether the 
plaintiff can redeem the mortgage as he 
has claimed todo in the plaint, Jam of 
opinion that he cannot redeem as against 
the defendant. 

It is argued that rent being a first charge 
on the holding the defendant, as purchaser 
at the rent sale, has a first charge and 
has priority over the charge of the mort- 
gagee. 

In the case of Surat Lal Chowdhury v. 
Murlidhar (1) Roe and Coutts, JJ., hold- 


_ ing that a purchaser under a rent-decree is, 


not liable to be ousted by a person who 
purchases the same property in execution 
of a mortgage decree, stated:— 

“Tt is settled law so far as this Court is 
concerned, by the decision in Chioditit v. 
Quadress (7) by Mr. Justice Mullick, up- 
held in Letters Patent by Chief Justice 
Chamier and Mr. Justice Sharfuddin, that 
jn a suit to recover possession he (the 
mortgagee) could not possibly have suc- 
ceeded though he might have succeeded in 
a suit to redeem the mortgage by pay- 
ment of the amount due under the rent- 
decree. This decision is in accordance 
with the decision in Meher-unnessa v. Sham 
Sundar Bhuiya (8). The purchaser under 
the mortgage-decree could not oust the 
purchaser under the rent-decree, even 
though there had been no notice under 
s. 167; he might be regarded as a second 
mortgagee.” 

As a matter of fact while Roe and 
Coutts, JJ., state only that the mortgagee 
might be regarded as a second mortgagee, 
in the Letters Patent decision the point 
was left open and there was no specific 
statement that, as a matter of fact,the mort- 
gagee might be regarded as a second mort- 
gagee; and in Chiodiiti v. Quadress (7) there 
was no actual decision that the mortgagee 
could have a right to redeem as against 
In Bidhumukhi 
Dasi v. Bhaba Sundari Dasi (6) it was 
held that the purchaser at arent sale was 
entitled to redeem the mortgagee pur- 
chaser, gnd that a purchaser at arent sale, 
who does not annul asubsisting mortgage 
incumbrance upon the holding, does not 
acquire priority over the purchaser at a 

(7) 26 Ind. Cas. 498-1 P. L. J. 161, 

© GC. wW. N, 834, 
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subsequent sale in execution of a decree 
obtained on a mortgage by reason of the 
rent being a first charge upon ‘the holding 
under s. 65 of the Bengal Tenancy Act. In 
that case Chatterjea and Newbould, JJ., 
stated: — 

“No doubt, s. 65 of the Bengal Tenancy 
Act lays down that, ‘rent shall be a first 
But the analogy does not go fur- 
ther than that. In the first place, in ordi- 
nary mortgage transactions, a prior mort- 
gageé must make the puisne mortgagees 
parties toa suiton the mortgage in order 
that the sale heldin execution of the de- 
cree might be binding upon them, but the 
mortgagee of a holding or tenureis not 
made a party to a suit for rent by the land- 
lord, and he is not bound to do so, although 
the rentis a first charge; and the mortgagee 
cannot bring a suit for redemption or 
otherwise exercise his right of redemption 
after the rent sale, on the ground that he 
was nota party to the rent-decree and was 
not bound by the sale.” 

The learned Judges in that case pointed 
to ss. 159, 161 and 167 and proceeded:— 

“So that, notwithstanding thats. 65 pro- 
vides that ‘rent shall be a first charge’ ona 
tenure or holding, the purchaser must take 
steps as laid down in s. 167 for annulling 
the mortgage. If he does not do so within 
the time specified in s. 167, the mortgage 
remains an incumbrance even though the 
purchaser at the rent sale may be in the 
position ofa first mortgagee.” 

The defendant was in fact the purchaser 
of the equity of redemption and it was, 
therefore, open to him to redeem the mort- 
gage. 

Similarly, in the present case, I am of 
opinion that the defendant would be in a 
position to redeem the mortgage of the 
plaintiff, and that the reverse position can- 
not be held by the plaintiff. 

In Sital Chandra Majhi v. Parbati Charan 
Chakrabarti (5) Sir Asutosh Mookerjee and 
Panton, JJ., held that the relative rights of 
the purchaser at a rent sale and tha mort- 
gagee should be determined with reference 
to their position at the time of the rent sale; 
and if the purchaser at the rent sale has 
not availed himself of the privilege of 
annulling the mortgage within his preserib- 
ed period he holds the property subject to 
the mortgage and is entitled to redeem. 
Itis true that in the case of Meher-un- 
nessa v. Sham Sundar Bhuiya (8) it was 
held that where in éxecution of a decree for 
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arrears of rent a raiyati holding was sold 
and purchased by the landlord, and the 
plaintiff, a mortgagee of the raiyati holding, 
whose mortgage was not annulled, brought a 
suit to enforce the mortgage, the mortgagee 
was entitled to enforce the mortgage on pay- 
‘mentof the money due under the rent-decree 
and that the mortgagee might be regarded 
as a second mortgagee. But Iam inclined 
to follow the decisions of the Calcutta 
High Court which I have mentioned. above 
and cannot agree with this latter decision 
or follow the reasons given therein. 

The result is that the claim in this suit 
being for redemption by the plaintiff, the 
plaintiff must fail, for he has not the right 
of redemption. He is in possession and 
will be entitled to. remain in possession 
until he is redeemed by the defendant auc- 
tion- purchaser. 

I think that each party should pay his 
own costs in this appeal. 

Macpherson, J.—I agree to the order 
proposed. : 


ALN. A: Appeal dismissed, 
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CALCUTTA HIGH COURT. 
APPEsL FROM APPELLATE ORDER No.-15 
or 1925, 

February 17, 1926. 
Present:—Mr. Justice B. B. Ghose and 
Mr. Justice Panton. 

CHAND MEAH—Jcpemeyt-Derror—- 
APPELLANT 

: VETSUS 

MOHUMMAD MUZAFFAR HOWLADAR 
AND ANOTHER—RESPONDENTS. 
Contract—Agreement to pay on the 30th of a month 
—Month consisting of only £9 days— Payment on Ist 
of next month, whether sufficient—IEx parte decree—- 
Appeal from order refusing to set aside—Appellate 

Court, power to decide case finally. 
Where the parties toa solenamah, in ignorance of 
the fact that there are only 29 days in a particular 
month, stipulate: that one of them should deposit a 


particular sum of money in Courton the 30th of ` 
that month, deposit of the amount on the Ist of the: 


next month is a sufficient compliance with the stipula- 
tion. [p. 313, col. 2.] l 

In an appeal from an order refusing to set aside 
an ex parte decree, the Appellate Court has power, 
where all the materials.are before it, to treat the 
appeal as one from the ex parte decree itself and to 


| decide the whole case finally without remanding the > 


case tothe lower Court for re-hearing. [p. 314, col. 


Appeal against an order of the Addition- 
al Subordinate Judge, Barisal, dated the 
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13th of September, 1924, affirming that of 
tne Additional Subordinate Judge, Backer- 
ganj, dated the 31st of May, 1924. 

Babu Sures Chandra Taluqdar, for the 
Appellant. . 

Babu Jatis Chandra Guha, for the Re- 
spondent. 

JUDGMENT.—This appealis by the 
judgment-debtor and it arises with regard 
to the enforcement of a selenamah by which 
the parties agreed that an execution sale 
should be set aside on certain terms. The 
judgment-debtor’s property had been sold -> 
and he preferred an application for setting 
aside the sale under O. XXI, r. 90. In that 
proceeding a compromise was arrived at 
and it wasagreed thatif the judgment-debtor 
paid into Court the sum of Rs. 350 within 
the month of Magh of that year the sale 
would be set aside; and at the end of the 
joint application of the parties it was 
prayed that “an order be made fixing 30th 
Magh next for compromising the case in the 
way mentioned above.” There was no 30th 
Magh in that year as the month of Magh ter- 
minated on the 29th. The appellant de- 
posited the sum on the next day which would 
have been 30th Magh if that month had 
30 days in it, but the month having ex- 
pired on the day previous, that is, on the 
29th day, it was the first of Falgoon. 

Theshort question is whether under the 
circumstances the sale should beset aside in 
terms ofthe compromise. As a matter of 
fact the Court of first instance extended the 
period by five days. But thequestion whe- 
ther that Court could extend the period or 
not is a question which need not bedecided 
in the present case because under the cir- 
cumstances stated above it appears to us 
that the terms of the solenamah had been 
complied with by the appellant and he was 
entitled to have the sale set aside and the 
Munsif did set aside the sale. There was 
an appeal by the decree-holder who refused 
to accept the money deposited by the 
appellant and the Subordinate Judge 
reversed the decision of the Munsif on the 


ground that the appellant did not observa” 


the terms of the solenamah. The learned 
Subordinate Judge was of opinion that 
although it was a very hard case he was 
bound to give effect tothe agreement of the 
pirties as the Court had.no power to extend 
the time without the consent of the decree- 
holder; and although he asked the Pleader 
who appeared for the decree-holder to con- 
sent to the extension of time that gentle- 
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man did not do so evidently at the instance 
of his client, This appeal was decided 
ex parte. Then an application was made 
by the appellant who was respondent in the 
Court below for setting aside the ex parte 
decree and for re-hearing the appeal. That 
application was rejected. This appeal is 
against the order rejecting the application 
for re-hearing the appeal. As we take the 
view that the decision, on the merits, of the 
Subordinate Judge is erroneous it is un- 
necessary for us to send the case back by 
allowing the appeal of the appellant against 
the order rejecting the application of the 
appellant for setting aside the ex parte 
decree. We treat this as an application 
against the order setting aside the order of 
the Munsif. 

We, therefore, set aside the order of the 
Subordinate Judge appealed against and 
as the only point is whether thé decision of 
the Munsif was right that the money was 
deposited intime we consider it proper, as 
all the materials are before us, to decide 
the matter finally instead of sending the 
case again to the Subordinate Judge for 
decision. We are of opinion that the judg- 
ment of the Munsif setting aside the sale 
was correct and we direct that the judg- 
ment of the Munsif be restored. 

Having regard to the circumstances we 
make no order as to costs. SAA 

The appellant must pay the Additional 
Court-fee before the copyof the order is 
issued from this Court. 


A. N. A. . Appeal allowed. 
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MADRAS HIGH COURT. 
Sgconp Crvin APPEAL No. 704 oF 1923. 
December 18, 1925. 
Present:—Mr. Justice Ramesam. 
AVUDAI AMMAL AND oTrHers— DEFENDANTS 
- "Nos. 110 3—APPELLANTS 

versus 


~ 2 AMALINGA REDDIAR AND OTHERS— 


PLAINTIFFS—-RESPONDENTS. 
Hindu Law—Succession amongst bandhus—Son’s 
daughter versus brother's daughter's son. l 
Under the Hindu Law the brother's daughter's son 
isa preferable heir to a son's daughter. [p. 315, col. 


2.) f | 
henchava v. Girimallappa (1), Vedachela Mudaliar 
ene Mudaliar ih and Rammi Reddi v. 
yeddi (11), distinguished. ; 
i aa V, Tiruvengada Mudali (2), Nara- 
simma v. Mangammal (3), Chinnammal v. Venkata- 


AVUDAI AMMAL V. RAMALINGA REDDIAR. 


(97 I, O. 1926} 


chala (4), Sundarammal v. Rangasami Mudaliar (5), 
Venkatasubvamaniam Chetti v. Thayarammah (6) and 
Rajah Venkata Narasimha Appa Rao Bahadur v. 
Rajah Surenani Venkata Purushothama Jagannadha 
Gopala Row Bahadur (7), followed. 

In Madras, at any rate, male bandhus are entitled 
to preference over female bandhus whatever the 
nearness in degree may be. [p. 314, col. 2.1 


Second appeal against a decree of the 
District Court, Tinnevelly, in A. S, No. 419: 
of 1910, preferred against that of the Court 
of the Subordinate Judge, Tuticorin, in O, 
S. No. 12 of 1918: 

Messrs. T. L. Venkatarama Ayyar and 
K. V. Krishnaswami Aiyar, for the Appel- 
lants. 

Mr, K. Bhashyam Ayyangar, for the Re- 
spondents. 

J UDGMENT.—The question raised in’ 


_this second appeal is whether the son's 


daughter of a Hindu is entitled to preference 
to brother's daughter's sonsin the matter 
of succession to his property. The 3rd 
defendant is the son's daughter and the 
respondents are the brother's daughter's 
sons. This question was not raised in the 
Courts below, but the second appaal is 
admitted as a pure question of law and 
for the same reason [ have allowed it to ba 
argued. 


The contention for the appellants briefly 
is that both the rivalclaimants are bandhus 
and no preference should be given to male 
bandhus overfemale bandhus but that the 
order should be determined in accordance 
with the principles applying to bandhus in 
general. Mr. K. V. Krishnaswami Aiyar, 
who appeared for the appellants, argues 
that all older cases in which it is laid down 
that male bandhus are entitled to preference 
over female bandhus whatever the nearness 
in degree may be, have lost their weight in 
view of the recent decision of the Privy 
Council. He refers to Khenchava v. Giri- 
mallappa (1) but I am unable to see how 
this decision can be said to throw any 
doubt on the weight of the decisions of 
this Court in which it was held that the 
female bandhus can succeed only after all 
the male bandhus are exhausted; namely, 
Lakshmanammal v. Tiruvengada Mudali (2), 
Narasimma v. Mangammal (3), Chinnammal 


(1) 82 Ind. Cas. 966; 48 B. 569; 26 Bom. L. R. 779; 
A.I. R. 1924 P-O, 209; 20 L. W. 417; 47 M.L. J. 
401; (1924) M. W. N. 719; 22 A. L. J. 962; 40 O. L. J. 
447: 35 M. L. T. 241; 511. A. 388; 29 O. W. N. 271; 
| arin N. 505; 3 Pat. L. R.9; L. R.5 A. (P. C.) 182 
P. C.). 

2) 5 M. 241; 2 Ind. Dec. (N. s.) 169. 

g 13 M. 10; 4 Ind. Dee. (N. s.) 717, 
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y. Venkatachala (4), Sundarammal v. Ranga- 
samt Mudaliar (5), Venkatasubramaniam 
Chetti v. Thayarammah (6), Rajah Venkata 
Narasimha Appa Rao Bahadur v., Rajah 
Surenani Venkata Purushothama Jagan- 
nadha Gopala Row Bahadur (T). This case 
-far from being in his favour, sounds against 
him. At page 577* Lord Phillimore refers 
tothe decision in Narasimma v. Mangammal 
(3) in whicha father’s sister was postponed 
to a mother’s brother on. the ground of 
general preference of male bandhus. Then 
His Lordship points out that “this decision 
was quoted without disapproval before 
their Lordships and this Boardin the case 
of Vedachela Mudaliar v. Subramania 
Mudaliar (8).” This looks like a double 
approval by the Privy Council of the Madras 
decision. Inthe next paragraph he then 
takes up the contention that the Madras 
decision ought not to be used in the case 
before him, because it was a Bombay case. 
Even if the contention had succeeded it 
shows that the decisions in Madras remain 
good law, but even for Bombay the con- 
tention did not prevail. Inthe course of 
discussion His Lordship refers to Rajah 
Venkata Narasimha Appa Rao Bahadur v. 
Rajah Surenant Venkata Purushothama 
Jagannadha (Gopala Row Bahadur (7) and 
merely points out that a Bombay decision 
in Saguna v. Sadashiv (9) was not referred to 
in it. Henext points out another Bombay 
case Balkrishna Bhimaji v. Ramkrishna 
Gangadhar (10) in which the Madras case 
was followed and finally at page 579* the 
principle that male bandhus should be 
preferred to female bandhus was upheld. 
The judgment winds up with this remark: 
“And there is no doubt, indeed the learned 
Counsel for the appellants did not contend 
that there was any doubt, that throughout 
the rest of India, preference for the male 
would be certain.’ This sentence is 
practically fatal to the contention of the 


gay? 15 M. 421;2 M. L. J. 86; -5 Ind. Dec. (Nn. s.) 

45. 

ra 18 M. 193; 4 M. L. J. 275; 6 Ind. Dec. (N. s.) 
4 . 


(3) 21 M. 263; 7 Ind. Dee. (x. s.) 542, 

(7) 31 M. 321; 4 M. L. T. 5; 18 M. L. J. 409. 

(8) Gł Ind. Cas. 402; 44 M. 753; 14 L. W. 402; (1921) 
M. W. N. 639; 2 P. L. T. 707; 26C W. N 159;4l M. 
L. J. 676, 30 M. L. T. 193;4 U. P. L. R. (P. O) 13: 
24 Bom. L. R. 649; A. I, R. 1922 P. O. 33; 48 I. A. 319 


P.O). 
(9) 26 B. 710: 4 Bom. L. R. 527. 

(10) 59 Ind. Oas. 771;45 B. 353; 22 Bom. L. R. 
144 


“Page of 48 B.—[Ed.] 
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appellants. The recent judgment of the 
Privy Council in Vedachala Mudaliar v. 
Subramania Mudaliar (8) dealt only with 
order of preference among male bandhus. 
There is no suggestion in that case that as 
belween a male bandhu and a female bandhu 
the principle of propenquity should be 
applied. The same remarks apply to the 
judgment of myself and my brother 
Venkatasubba Rao, J., in the present deci- 
sion reporled as Rami Reddi v. Gangireddi 
(11). Mr. Krishnaswami Iyer says that in 
Rajah Venkata Narasin ha Appa Rao Baha- 
dur v. Rajah Surenani Venkata Purusho- 
thama Jagannadha Gopala Row Bahadur (T) 
these female bandhus were described as 
irregular bandhus whereas now they are 
recognised to be regular bandhus. I donot 
think there is anything in this contention. 
All that was meant by irregular bandhus 
in that decision was that they were not ex- 
pressly enumerated in the ancient text 
quoted in Mitakshara and other commen- 
taries and they have come to be recognised 
only by a series of decisions of their High 
Court. The Privy Council have not yet 
decided on the heirship of female bandhus. 
The Punjab High Court have adopted the 
Madras view in Tirath Ram v. Kahan Devi 
(12). A long current of decisions of this 
Court must be followed and the second 
appeal must be dismissed with costs. 

Imay add that even if the male bandhus 
and female bandhus are on the same foot- 
ing, the respondents are nearerin degree 
than the 3rd appellant. According to the 
well-known Hindù Law mode of eomputa- 
tion (the number of degrees from the 
common ancestor of the claimant or pro- 
prietor whichever is larger) the appellant 
ig within four degrees and the respondent 
three degrees. Even ifthe steps from the 
proprietor to the claimant are contra. the 
respondent is nearer, 

The delay in representing the memoran- 
dum of objections is excused. There is 


Hoyas on merits -and it is dismissed, Half 
costs. 


V.N. V. 


(11: 87 Ind. Oas. 609; 48 M. 722; 21 L. W. 476. 11925 
M. W. N. 335; A. L R. 1995 Mad bor, A?) 
(12) 60 Ind. Oas, 101; 1 L. 588: 3 D. L. J. 35. 
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PATNA HIGH COURT. 
APPEALS FROM APPELLATE Decress Nos. 346 
AND 347 oF 1923. 

July 13, 1926. 

Present :—Mr. Justice Adami and 
Justice Sir John Bucknill, Kr. 

RAI BRINANDAN PARSHAD AND OTHERS 
—PLAINTIFFS— APPELLANTS 
versus 
MAHABIR PRASAD AND OTHERS 
—DEFEN DANTS— RESPONDENTS. 

Limitation and Code of Civil Procedure (Amend- 
ment) Act (XXVI of 1950)—Application for substitu- 


tion of legal representative of deceased party—Limita- 
tion —Statutes—Version in Gazette of India—Acci- 


dental mistakes, effect of. 
The version of an Act published by the Govern- 


ment in the Gazette of India must be taken to be 
the authorised text of the Act and must be followed 
even though it does not carry out the intention of 
the Legislature owing to an accidental mistake. [p. 


317, col. 2.] ba! 
Under the Limitation and Code of Civil Procedure 


(Amendment) Act, 1820, as originally published in the 
Gazette of India, the limitation of an application for 
substituting the legal representatives of a deceased 
party was six months and not ninety days, [ibid.] 

Gobind Das v. Rupkishore (1) relied on. - 

Appeals from a decision of the District 
Judge, Gaya, dated the 15th November, 
1922, modifying that of the Subordinate 
Judge, Gaya, dated the 21st July, 1922. 

Messrs. S. Sultan Ahmad, C. M, Agar- 
wala, B. K. Prasad, S. Deyal and W H. 
Akbari, for the Appellants. 

Messrs. N. C. Sinha, S. Saran and T. N. 


Sakai, for the Respordents. 
JUDGMENT. - 


Adami, J.—The parties to the suits 
out of which these second appeals arise 
were co sharer landlords of village Karma. 
There was a partition between the land- 
lords in 1920, and by that partition the 
southern portion of the village from east to 
west fell to the share of the plaintifs. The 
defendant obtained takhias tothe north of 
the plaintifis’ takhta. Atthetime of the 
partition it was decided that the system 
of irrigation hitherto followed should con- 

The takhta of the plaintiffs contain- 


Biskarawan Ahar, next to it on the west was 
the Nanki Ahar, then came an Ahri with 
the Theki Aharon its west; west of that 
were the cultivated lands of the plaintiffs’ 
takhta. By the partition plot No. 22 was 
divided into two paris, the northern portion 
‘became plot No. 180 and fell info the takhtu 
of the defendants and the southern portion 
of it became plot No. 186 and fell into the 
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takhta of the plaintiffs. Plot No. 180 then is 
just north of plot No. 186 which is the most 
northern plot of the plaintiffs on the western 
side of their takhta. 

In 1914 the Survey and Settlement Record 
was finally published and at that same time 
the irrigation scheme was settled by the 
Settlement Officer. According to the fard 
abpasht plot No. 180 of the defendants was 
to be irrigated in two ways, firstly, it was to 
obtain waterfrom the Deehi Ahar belonging 
to the defendants which was to its east. If 
the Deehi Ahar had insufficient water, the 
fard abpasht showed that the defendants 
would have a right to take water through a 
cutting in the north embankment of the 
Nanki Ahar of the plaintiffs, from plot 
No. 247 to plot No. 262, and lead that water 
to the Deehi Ahar. Again this plot No. 180, 
according to the fard abpashi, was entitled 
to receive water from the Theki Ahar of the 
plaintiffs by cutting the bankof that Ahar 
in a north-west corner and leading the water 
through plots Nos. 185 and 186 to plot 
No. 180. 

The present suit was brought by the 
plaintiffs for a declaration that these 
entries in the fard abpashi drawn up at 
the time of the Settlement were incorrect, 
It was denied that the defendants had a 
right to take water from the Nanki Ahar 
into plot No, 262 andalso that they had a ~ 
right to take water from the Theki Ahar. 
A Commissioner was appointed to take 
levels and report, and he accordingly took 
levels and submitted his report; but the 
Commissioner was not called as a witness 
by either party, and the learned Subordinate 
Judge, who tried the case,in a somewhat 
short judgment came to the finding that the 
survey was incorrect as regards plot No, 180 © 
being irrigated by water taken from the 
Theki Ahar ; but he found that the defend- 
ants had a right to get water from the 
Nanki Ahar through a cutting in the 
bund between plots Nos. 247 and 262. 

Another question arose before the Court 
and that was whether the suit had abated. 
Musammat ChamelaKuer was entered inthe 
Record of Rights in respect of plot No. 180 
and the takhta in which itlay. Musammat 
Chamela Kuer died on the 15th of July, 
1921. The plaintiffs informed the Court on 
the 22nd of August, 1921, of her death and 
on the Gthof September, 1¥21, applied for 
time to bring her heirs on the record. Ac- 
cordingly the suit was adjourned to the 
27th of September, 1921, and the plaintiff 
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was directed to bring the heirs on record on 
that date without fail. Oa the 27th of 
September, 1921, however, no step had been 
taken, andon the 8th of November, the 
plaintiff asked for time to find out the 
names of the heirs of defendant No. |, Oa 
the 18th of November, the plaintiff again 
put ina petition for time in order to sub- 
stitute the heirs of Musammat Chamela 
whom he named in his petition. Then on 
the 17th of July, 1922, the plaintiff putin a 
petition that he had no knowledge of the 
death of Musammat Chamela Kuer who 
was a purdahnashin lady. The Subordi- 
nate Judge held that under the circum- 
stances the suit would not abate, for the 
petition, filed within ninety days of the 
death of Chamela Kuer, was a sufficient 
compliance with the provisions of O., XXII, 
r. 2. Since the application for substitution 
was filed within two months after ninety 
days after the death of Chamela Kuer, the 
learned Subordinate Judge thought that 
itshould be considered to be underO. XXII, 
r. 9, sub-r. (2). The learned Subordinate 
Judge, therefore, decreed the plaintiffs’ suit 
in part. 

On appeal the learned District Judge 
has found that the entry in the fard 
abpashi is correct both with regard to the 
taking of water from the Theki Ahar and 
the taking of water from the Nanki Ahar ; 
he has also found that the suit abated be- 
cause the plaintiff had failed to bring the 
legal representatives of Musammat Chamela 
Kuer on the record within ninety days. 

[His Lordship after dealing with the ques- 
tions of fact proceeded :—] 

The next point taken by Mr. Sultan 
Ahmad is that the lower Court is mistaken 
in finding that the suit abated. Having 
come to the finding that the fard abpashi 
entries are correct and that the suit was 
rightly dismissed it is hardly necessary to 
enter into this question, but itis interest- 
ing in so far as it is shown by Mr. Sultan 
Ahmad, relying on the ease of Gobind Das 
v. Rupkishore (1) that, at the time the suit 
was instituted and atthe time of the death 
of Musammat Chamela Kuer, the limitation 
for an application for substitution was six 
months and not three months. It appears 
that a mistake was made in the Amending 
Act reducing the period from six months 
to ninety days. The Indian Limitation and 
Code of Civil Procedure (Amendment) Act 


(1) 77 Ind. Cas. 409; 4 L. 367; 6 L. L. J. 25; A. L 
R. 1925 Lah, 65. 
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(XXVI of 1920) provides that in the third 
division of the First Schedule to the Indian 
Limitation Act, 1908, in Arts. 176, 178 and 
179 for the word “ ditto ” in the second 
column the words “ ninety days, six months 
and ninety days ” respectively shall be sub- 
stituted. No mention was made of Art. 177. 
The reason for this, it appears, was that 
in the copy ofthe Act of 1908 which was 
being consulted, when the amendment was 
drafted, Art. 175 showed “six months ” in 
the second column, Art. 176 showed “ditto”, 
and Art. 177 also “ditto” and it was con- 
sidered that if Art. 176 was amended to 
show “ ninety days ” in column 2 the word 
“ditto ` would stand in column 2 opposite 
177 and thus the limitation would be reduc- 
ed ta ninety days in the case of Art. 177 
also; bub the Act of 1908 was published in 
the Gazette of India, and unders, 78, subs, 
(2) of the Evidence Act the textas publish- 
ed in the Gazette must betaken to be the 
authorised text of the Act. In the Act of 
1908, as published inthe Gazette, Art. 176 
comes at the bottom of page 190, and in 
column 2 “ditto” is written ; Art. 177 begins 
at page 191 and against it,in the second 
column, are the words “six months” so 
that since Art. 177 was not mentioned in 
the Amending Actof1920, the entry “six 
months" will remain, and though this may 
not have been the intention of the Legisla- 
ture, the Act, as published in the Gazette 
of India, must be followed and the result 
is that the period of six months must re- 
main as the limitation for an application 
for substitution. The matter has been put 
right since. 

Thus Mr. Sultan Ahmad’s contention with 
regard to non-abatement of the suit must be 
upheld, but since there is no reason to 
interfere with the findings of the lower 
Appellate Court on the merits, this deci- 
sion as tolimitation makes no difference. 

The appeals must be dismissed with 
costs. 

Bucknill, J.—I agree. 

A, N. A. Appeals dismissed. 
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LAHORE HIGH COURT. . 
Frest CIVIL APPEAL No, 2552 oF 1924, 
July 8, 1926. 
Present:—Mr, Justice Broadway and 
Mr. Justice Coldstream. 
Messrs. BHOLA RAM-KUNDAN LAL 
(MAL)—PLainTirFs—APPELLANTS 
VETSUS 
Tus EAST INDIAN RAILWAY COMPANY 
' Turoven Tus AGENT at BOMBAY 
~~ DEFENDANTS— RESPONDENTS. 

Railways Act (IX of 1890), ss. 55, 72—Risk Note, 
extent of protection of —Wharfage, during pendency of 
dispute—Notice of auction--Omission to specify sum 
claimable, effect of. 

The protection offered by a Risk Note extends to 
damage done after the goods have been unloaded. [p. 
319, col. 1.) 

The Railway Administration are competent -to 
charge wharfage during the pendency of a bona fide 
dispute between the parties where the responsibility 
for the non-delivery of goods lies wholly with the 
consignees  [2bid.] Ea 

East India Ry. Co.v. Bhagwan Das (4%, distin- 
guished, l | : 

A notice under s. 55, Railways Act, is not invalid 
merely because the sum claimable is not specified in 
the notice. [p. 319, col. L] 

First appeal from a -decree of the Sub- 
ordinate Judge, First Class, Delhi, dated the 
bth July, 1924. l 

Lala Moti Sagar, R. B., and Mr. Shamair 
Chand, for the Appellants. 

Messrs. Ram Lal, Assistant Legal Re- 
membrancer, and Mehr Chand Mahajan, for 
the Respondents, 

JUDGMENT. 

Coldstream, J.—Messrs. Bhola Ram- 
Kundan Mal of Delhi were holders ofa 
Railway receipt covering a consignment 
of forty bales of gunnies being carried by 
the East Indian Railway Company, from 

“ Kankinara to Delhi. The gunnies arrived 
- in Delhi on or about the 7th July, 1920, 
and after being unloaded were placed 
under cover. On the 12th July there was 
exceptionally heavy rain accompanied by 
wind and some of the gunnies were 
damaged. On the 15th or.16th July 
Messrs. Bhola Ram-Kundan Mal present- 
ed the Railway receipt to the Railway 
Company, paid Rs. 369-10 0 on account of 
the rem@at due and Rs. 30 on account of 
wharfage, intending to- take delivery of 
thes2 goods, but on noticing that the 
guanies had been damaged they declined 
to take. delivery. It was consequently 
agreed between the firm and the Local Goods 
- Inspector of the Railway that the damages 
done would be fairly assessable ‘at Rs. 400. 
The firm was not, however, prepared to 
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take delivery unless the Railway promised 
unconditionally to pay this sum and waive 
their claim for wharfage. Some correspond- 
ence ensued, the firm emphatically refusing 
to pay the Railway charges and the Railway 
threatening to sell the goodsif the charges 
were not paid. Ul.imately after giving 
notice the Company auctioned the gunnies 
in February, 1921, for Rs 3,730. 

In April, 1921, Bhola Ram-Kundan Mal 
instituted the suit from which the present 


appeal arises against the Railway Company - 


claiming Rs. 5,942-9-0 being the cost price 
of the gunnies, Rs. 369-10-0, the freight 
paid, Rs: 5530, incidental expenses, and 
Rs. 228, interest. 
pleaded that they were protected by the 
Risk Note in Form B, under which the 
goods had been consigned, denied negli- 
gence, justified the auction under s. 65o0f the 
Indian Railways Act and offered to pay the 
plaintiffs the excess of the auction-proceeds 
over the wharfage charges. 

The learned Subordinate Judge held that 
the Railway had not acted with wilful 
negligence, that the Risk Note protected the 
Company against the claim for damages, 
that the plaintiffs were not justified in 
refusing to take delivery and that the Com- 
pany were entitled to charge wharfage for 
the period during which the goods had 
been in their pussession. He dismissed the 
suit. 
have appealed. 

The contentions urged before us by Mr, 
Moti Sagar in support of the appeal are, (1) 
that the Railway Company was bound to 
pay the damages assessed by their officer, 
the Goods Inspector; (2) that the protection 
offered by the Risk Note did not extend to 
damages done after the goods had béen 
unloaded; (3) that the Railway had no right 
to sell the goods; (4) that the wharfage 
was not properly chargeable during the 
pendency of a bona fide dispute between 
the parties and (5) that the sale was invalid 
because (a) there was no demand for a 
specific sum before the sale and (b) the 
provisions of s. 55 (2) of the Indian Railways 
Act regarding notice had not been regular- 
ly complied with. 

It is clear from the evidence, including 
the plaintiff's letter of 19th August, 1920, 
(p. 4) that there was never any promise by 
or on behalf of the Railway to pay any sum 
as damages. All that was agreed to by the 
Goods Inspector was an assessment of the 
damages suffered at Rs. 400, Mr. Moti 


The Railway Company . 


Against this dismissal the plaintiffs _ 


, a~ 
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Sagar frankly admits that he can cite no 
authority in support of his second conten- 
tion upon which the rulings in Toonya Ram 
v. Hast Indian Ry. Co. (1) which follows 
Moheswar Das v. Carter (2) and Last Indian 
Ry. Co. v. Janki Prasad (3) go directly 
against him. The Company’s right to sell 
was a statutory one, clearly conferred by 
s. 55 of the Indian Railways Act. And Mr. 
Moti Sagar has not been able to show any 
reason for holding that the provisions of 
that section were inapplicable in the pre- 
sent’ instance. Mr. Moti Sagar’s fourth 


contention is based on the ruling of Hast . 
That 


India Ry. Co. v. Bhagwan Das (4). 
judgment dealt, however, witha case in 
-which the circumstances were entirely 
different from those of the present case, in 
which the responsibility for the non-deli- 
very of the goods lay wholly on the plaint- 
ifs. I can find no good ground for the as- 
sertion that a notice under s. 55 of the 
Indian Railways Act is invalid merely 
` because the sum claimable is not specified 
in the notice, It is obvious that the sum 
may increase from day to day when it is 
claimable on account of demurrage. | 
A notice of the Railway’s intention to 
auction the goods was published in the 
Eastern Mail, a Delhi newspaper, of the 
30th November, 19:0. The advertisement 


gave notice that unless the goods concern- ` 


ed were removed and all charges due on 
their account paid before the lith Decem- 
ber the goods would be sold by public auc- 
tion, and the proceeds disposed of in accord- 
ance With the Indian Railways Act. It is 
urged on behalf of the appellants that this 
notice was irregular and defective inas- 
much as (1) it did not allow fifteen days 
but only eleven in which the plaintiffs 
could, if they wished, pay the charges and 
remove the goods, and (2) did not specify 
the date on which the threatened auction 
would take place. 

It is obvious from the record and the 
judgment that these objections in respect 
of the form and contents of the notice were 
‘not raised in the trial Court. On the con- 
trary the judgment remarks that the sale 
was notified to the plaintiffs and “the notice 
of the sale was admitted to have been 

(1) 30 C. 257; 7 C. W. N. 370. 

2) 100. 210; 12 C. L. R. 122; 5 Ind. Dee. (x. 8) 


(3) 80 Ind. Cas. 737; A. I R. 1924 All, 605; L.R.5 
A. 586 Civ. . 

(4) 63 Ind. Cas. 256; 1 Pat, 15; 2 P! D. T. 523; A. L 
R. 1922 Pat, 390. 
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received.” Whether the remark referred to 
the advertisement in the Eastern Mail or to 
an admission by Counsel is not clear. But 
it is clear that the form and substance of 
the notice given were not attacked. Had 
they been attacked itis possible that the 
respondent would have been able to satisfy 
the Court on the point of sufficiency and 


regularity of notice by proving the services 


on the plaintiffs of a perfectly regular 
notice, to which the objections now taken 
could not be raised. In the circumstances 
it would not, I think, be proper to admit 
the present technical objections at this late 
stage. Itis obvious that as a fact much 
longer notice of the auction than a fifteen 
days’ notice was given to the plaintiffs, for 
the goods were not auctioned until Febru- 
ary, 1921. 

There is no reason for disbelieving the 
unrebutted evidence of Mr. Hinchey, the 
Goods Inspector, as regards the amount 
fetched by the goods at the auction 
and as regards the amount claimable by 
the Railway from the plaintiffs under the 
rules on account of wharfage. It appears 
that the latter amount was in reality more 
than the amount charged by the Railway. 

For all these reasons I consider that the 
suit was rightly dismissed, and I would 
dismiss this appeal with costs accordingly, 

Broadway, J.—I agree. 

R. L. Appeal dismissed, 


See 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 1532 or 1923. 
July 1, 1926. 

Present:—Sir Gimwood Mears, Kr., Chief 
Justice, and Mr. Justice King, 

L. CHUNNI LAU—Puaintirr—~ 
APPELLANT 

VETSU$ 
MANIK CHAND AND ANOTAER—DEFENDANTS 
— RESPONDENTS. 

Contract Act (IX of 1872), s. 69-—‘Interested in the 
payment of money —Attaching creditor paying money 
to avert sale of property for rent due by objector- — 
Right to recover from objector. mee 

` If adecree-holder who attaches certain property 

claimed by an objector as his own, pays a certain 
amount to save the property from sale in distraint 
proceedings against the objector and the objector was 
bound in law to pay that amount, the decrec-holder 
is interested in the payment of the money ‘within the 
meaning of s. 69 of the Contract Act. [p. 320, col. 2 | 


Second appeal from a decree of the Dis- 
fase Judge, Aligarh, dated the 16th August, 
1923. 


390 

Messrs. P. L. Banerji and Panna Lal, for 
the Appellant. 

Mr. Benod Behari Lal, for the Respond- 
ents. 
| JUDGMENT.—The plaintiff, Chunni 
Lal, obtained a simple money-decreein 1921 
against DebiSingh, defendant No. 2, and 
in execution of that decree attached cer- 


tain crops growing on the occupancy hold- - 


ing of Debi Singh. The attachment was 
made on the 5th of October, 1921. One 
Manik Chand raised an objection in the 
Execution Courtin respect of this attach- 
ment, alleging that the crops which had 
been attached belonged to him and not 
to Debi Singh. His case was that Debi 
Singh, the occupancy tenant, had sub-let 
the land to Ram Saroop, and that Ram 
Saroop in his turn had sub-let the land to 
Manik. Chand, who in fact had cultivated 
it and had sown thecrops. This objection 
was accepted bythe Execution Court and 
the attachment was accordingly set aside. 

In the meantime Ram Saroop, on the 

allegation that asumof Rs. 150 was due 
to him as rent from Manik Chand, his 
sub-tenant, made a distraint of the very 
same crops. The 2Ist of November 1921 was 
fixed by thé Revenue Court for the sale of 
these crops. 
_ The plaintiff, whose attachment was still 
subsisting up till that date, paid the sum 
of Rs. 150 due from Manik Chand to Ram 
Saroop, in order to savethe property from 
sale in the distraint proceedings. 

The plaintiff then brought a suit against 
Debi Singh and Manik Chand both for a 
declaration that the crops attached did in 
fact belong to Debi Singh and were liable 
to sale in execution of the plaintiff's decree, 
and also for recovery ofthe sum of Rs. 130, 
which he paid on behalf of Manik Chand 
to save the attached property from sale. 

The Courts below have found, as a mat- 
ter of fact, that the crops in suit belonged 
to Manik Chand. So the plaintiff's case as 
regards his first claim is concluded by that 
finding of fact. 
aes he only question now before us is whe- 

leant isnot entitled to recover 
the Rs. 150 from Manik Chand. There is no 
doubt that at the time when the plaintiff 
paid this sum on behalf of Manik Chand, 
he was ‘interested’ inthe payment, since 
the crop had been attached in execution 
of hisdecree. He was obviously interested 
in saving the property from sale in the 
distraint proceedings. It is also an undeni- 
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able fact that Manik Chand was bound in 
law to pay the sum in question. If he 
denied his liability to pay the sum claimed 
by Ram Saroop as rent, it would have been 
necessary for him to institute a suit to 
contest the distraint within 15 days from 
the receipt of the notice served upon him 
under s. 131 of the Agra Tenancy Act. As 
he didnot institute any such suit, right 
up to the date upon which the property 
was to be sold, he was undoubtedly under 
a legal liability to pay the above claim. 
It appears tous impossible, therefore, to 
deny that the provisions of s. 69 of the 
Indian Contract Act, 1872, are applicable 
to the present case, The plaintiff was in- 
terestedin the payment of the money, which 
Manik Chand was bound by law to pay, 
and the plaintiff did, therefere, pay the 
money. So under s. 69 he is entitled to be 
re-imbursed by Manik Chand. 

The learned Counsel for the appellant 
bas drawn our attention to the ruling in 
Jhanku Lal v. Rewati (1). The facts of 
that case are very similar and in that case 
it was held that the provisions of s. 69 were 
applicable. 

The learned District Judge, while re- 
ferring to that ruling, does not give any. 
reason why he thought that it did not apply 
to the present case, except that the appel- 
lant “did not act as a reasonable prudent 
man” and that he ‘paid the sum ‘“volun- 
tarily.” We do not agree with the view 
that the plaintiff acted unreasonably in 
paying up the sum in question in order to 
save his attached property from sale under 
the distraint proceedings. He was com- 
pelled to pay the sum in order to protect 
his own interests. 

We, accordingly, allow the appeal and 
give the plaintiff a decree against Manik 
Chand for Rs. 150 with interest at 6 per 
cent. per annum from the date on which 
the plaintiff deposited that sum in the Re- 
venue Court up to the date of realization. - 
The appellant will also receive from 
Manik Chand proportionate costs in all 
Courts including in this Court fees on the 
higher scale. 


MANIK CHAND. 


S. D. Appeal allowed. 
(1) 6l Ind. Cas. 892; 19 A. L. J. 73. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
JUDICIAL MISOsLLANEOUS No. 409 or 1925 
AND 
Insouvency Aepgat No.76 or 1922. 

7 June 29, 1926. 
Present:—Mr. Lobo, A. J. O. 
Tus OFFICIAL RECHIVER— 
APPLICANT 
VETSUS 
TIRATHDAS-MEWARAM AND ANOTHER 
-——OPPONENTS. 

Provincial Insolvency Act (V of 1920), ss. 4, 58— 
Doctrine of “relation back,” ‘whether applies to cases 
under s. d3~—Reference to arbitration of subject- 
matter of pending suit, validity of—C. P. C. (Act V 
of 1908), O. XXI, r. 2, whether applies to awards 
filed under Arbitration Act (IX of 1899)—-Mortgage 
and charge, distinction between—-Adjustment of decree, 
affecting immoveable property over Rs. 100, whether 
compulsorily registrable—Registration Act (XVI of 
1908), s. 17 (2) (6). 


The doctrine of “relation back” has no application 
to cases falling under s.53 of the Provincial ln- 
solvency Act of 1920 and, therefore, a transfer effect- 
ed more -than two years before the order of adjudica- 
tion but within two years of the date of the pre- 
səntation of the petition for insolvency cannot be 
annulled under the said section. ip. 324, cols. 1 & 2.| 


Ghulam Muhammad v. Panna Ram (4) and Nagindas 
Dahyabhai v. Gordhandas Dahyabhai (5), followed. 

Sankaranarayana Aiyar v. Alagiri Atyar (1) and 
Rakhal Chandra Purkait v. Sudhindra Nath Bose (2), 
Sheo Nath Singh v. Munshi Ram (3), not followed. 

The Insolvency Court in India would be right in 
assuming jurisdiction under s.4 of the Provincial 
Insolvency Act in cases where the Bankruptcy Uourt 
in Mogland would exercise jurisdiction under s. 102 
of the Inglish Bankruptcy Act. The Bankruptcy 
Court in England does assume jurisdiction where 
the Receiver has a higher and better title than the 
bankrupt and the Bankruptcy Court ought to decide 
the matter itself. [p. 325, col. LJ: 

Bansidhar v. Kharagjit (8) and Kochu Mahomed 
Asan Tharagan v. Sankarulinga Mudaliar (9) relied 
upon. 

A reference to arbitration without the intervention 
of the Court of the subject-matter of a pending suit is 
not in itself illegal or invalid, nor is an award passed 
oie a, reference in itself illegal or invalid. |p. 327, 
col. 1, 

Haji Umar v. Shivaldas (10) and Manilal Motilal vy, 
Goal Das Rawji, (13) relied upon. 

Amar Chand Chamaria v, Bonwari Lall Rakshit (4), 
Dekart Tea Co. v. Assam Bengal Ry. Co. (11), Rampratap 
Chamria v, DurgaprosadChamria (6)and Ram Lrotap 
Chamria yv. Durga Prosad Chamria (17) distinguished. 

Order XXI, r. 2, O. P. ©., is applicable to the 
caso of awards filed in QOourt under the Indian 
Arbitration Act as much as to ordinary decrees. |p. 

328, col. 2.] 
` Sheonandan Chowdhury v. Debi Lal Chowdhury (18), 
Adamji Jafferji & Co, v. Shamsudin Imamdin (22) and 
Ramsing Jettsing v. Rewachand Kewalram (23), relied 
upon, 

T. K. Gajjar v. Lallubhai Dhurmchand (19) and Pur- 
sottam Das Narain Das v, Louis Dreyfus & Co. (21) 
distinguished, 
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The test for distinguishing a mortgage from a 
charge is that if an instrument is expressly stated to 
be a mortgage and gives the power of realization 
of the murigage-money by sale of the mortgaged 
premises, it should be held to be a mortgage. ‘he 
tact that the necessary formalities of due execution 
were wanting would not convert the mortgage into 
a charge. If, on the other hand, the instrument is 
not on the face of it a mortgage, but simply creates 
a lien or directs the realization of money from a. 
particular property without reference to sale, it creates 
a charge. |p. 329, col. 2. ] 

Gobinda Chandra Pat v. Dwarka Nath Pal (24), 
Tancred v, Delagoa Bay & East Africa Ry. Co., (25) 
and Akhoy Kumar Banerjee v. Corporation of Calcutta 
(26), relied upon. 

A compromise made after decree affecting im- 
moveable property of the value of over hundred 
rupees and embodied in a petition prestnted under 
O. XXI, r.2, CO. P. C., which has been recorded by 
Court, is exempt from registration. [p. 330, col. 2.] 

Thazhathitathil Poovvanajt Ayissa v. Puthan Pura- 
yil Kondron Chokru (27) and Chellaram v. Kimatram 
(28), relied upon. 

Anorder recording compromise of decree under 
O. XXI, r. 2, O. P. C., isa proper and valid order and 
s. 17 (2) (6) of the Registration Act applies toit. [p. 
331, col. 2.) 

Kotaghirt Venkata Subbamma Rao v. Vellanki Ven- 
katarama Rao (30), Jhabar Mahomed v. Modan Sona 
har (31), Fateh Muhammad v. Gopal Das (32) and 
= ea Naik v. Ganga Saran Sahu (33), distinguish- 
el. 

Lodd Govindoss Krishnadoss v. Ramdoss Vishnados$ 
(34), dissented from, — 

Mr, T. G. Llphinston, for the Applicant. 


Mr. Kimatrat Bhojraj, for the Opponents, 


JUDGMENT.—Thbe facts connected 
with this matter are somewhat involved 
and need to beset out with some elabora- 
tion, 

Early in 1920 disputes and differences 
arose between the tirms of Khemcnand- 
Ramdas and Tirathdas-Mewaram on the 
one hand, and the firmot Udernomal-Kishin- 
das on the other, relating to the contracts 
for the purchase and sale of yarns and piece- 
goods between the parties. Quite anumber 
of suits were filed in the Smali Causes Court, 
Karachi, by Messrs. Khemchand-Ramdas 
against Messrs. Udernomal-Kishindas for 
damages on some of the yarn contracts, 
That the disputes and differences involved 
large money claims, and thatthe suits in 
the Small Causes Court were intended 
merely as a preliminary skirmish, ig oxauchemete 
from the fact that many of the stalwarts 
of the Karachi Bar were arrayed in this 
litigation on one side or the other. 


By a reference (Ex. 9) dated 23rd Feb- 
ruary 1920, the firms of Khemchand-Ram- 
das, Tirathdas-Mewaram and Udernomal- 
Kishindas referred to the arbitration of 
Messrs, Dipchand T, Ojha and Dharamdas 
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Thawerdas, Pleaders, all their disputes and 
differences in respect of piecegoods and 
yarn contracts including the subject-matter 
of the suits pending in the Small Causes 
Court to which I have referred above. The 
reference proved abortive but was followed 
in May, 1920, by another and similar refer- 
ence (Ex. 7) in favour this time of Messrs. 
Bugtani and Dharamdas Thawerdas. 
reference provided that the arbitrators 
should make their award within a week and 
- that in default the reference was to stand 
revoked. 

No award was made as provided for in 
the reference, but on 10th July, 1920, the 
disputants executed yet another reference 
(Ex. 4)in favour of the same arbitrators. 
On i7th July, 1920, the arbitrators Messrs. 
Bugtani and Dharamdas made and signed 
their award (Bx. 5), Under this award 
Messrs. Udernomal-Kishindas became li- 
able to pay to Messis. Khemchand-Ramdes 
end ‘Tirithdas-Mewaram the sum of 
Rs. 40,000, “in full satisfaction and settle- 
ment of all the claims and dealings between 
the parties” with a proviso that on pay- 
ment by Messrs. Uderncmal-Kishindas on 
certain fixed dates of three instalments of 
Rs. 11,00U odd each “the claim of Messrs. 


Khemchand-Ramdas and Tirathdas-Mewa- 
ram shall be deemed to be fully satisfied.” 


The first of these instalments was payable 
on 18th December, 1920. It was further 
provided that on the award being made a 
rule of the Court “Messrs. Khemchand- 
Ramdas shall withdraw all their suits pend- 
ing in the Court of Small Causes against the 
firm of Udernomal-Kishindas,” The award 
was filed under the provisions of the Indian 
Arbitration Actand becamearule of the Court 
in Judicial Miscellaneous No. 128 of i420 on 
20th August, 1920. The suits in the Small 
Causes Court were withdrawna few dayslater. 
The instalment payable under the award on 
18th December 1920, was not paid, there 
were certain negotiations between the 
parties and as the result thereof an appli- 
cation under O. XXI, r. 2, C. P. ©., to record 
adjustment of the award decree was 
amua to the Court on 20th December 
(Ex. 6). Under this adjustment the firm of 
Udernomal-Kishindas had to pay to Messrs, 
Khemchand-Ramdas and Tirtahdas-Mewa- 
ram Rs. 34,95u-0-0 onor before lèth May, 
1921, on failure todo so they had to pay 
Rs. 40.000-0-0 with interest thereon at 9 per 
cent. The adjustment gave the creditors a 
‘“gecond mortgage lien on a plot of land with 
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buildings thereon bearingSurvey No. 20 Sur- 
vey sheet A-9 measuring 423 square yards 
and situatedin theOld Town Quarter of the 
City of Karachi, Mr.Ghulamali fudoohaving 
the first mortgage lien on the said martgage 
property for Ks. 3,000 and interest, «The 
application, Ex. 6, concludes thus “the first 
party to be at liberty to recover the amount - 
due to them under this adjustment by 
sale of the said mortgage property in exe- 
cution”. Exhibit 6 is signed by Rochiram 
Ramdas on behalf of Messrs, Tirathdas- 
Mewaram by Mulchand Assanmal on behalf 
of Messrs. Khemchand-Ramdas and by 
Dayaram Versimal and Assanmal Uderno- 
mal on behalf of the firm of Udernomal- - 
Kishindas. . 

On 2lst December, 1920, Madgavakar, 
A. J. C., passed the following order which 
is endorsed on the back of Ex. 6 “Let the 
adjustment be recorded as prayed for”. 

No payment was made by Messrs. Uder- 
pomal-Kishindas on or before. 18th May, 
192], and on Sth November of the same 
year the judgment creditors applied in exe- 
cution for sale of the immoveable property 


TIRATADAS-MEWaRAM. - 


` Survey No. 20 Sheet A-9 (Ex. 14). A sale 


proclamation was ordered to issue on lth 
January, 1922, (Hx. 15). The sale was fixed 
for lst April. It did not, however, take 
place as a series of consent applications 
were filed by the judgment-debtors between 
April and September 1922, (Exs. 16-1 to 
16-4) for postponement of thesale. - < 

On 8th September, 1922, Nindabai widow 
of Naomal Udernomal filed Suit No. 811 of 
1922 in this Court for a declaration that 
she was entitled, inter alia, to the property 
Survey No. 20 Sheet A-9 as being the se- - 
parate property of her deceased husband 
Naomal and for an injunction restraining 
the judgment creditors (impleaded as de- 
fendants No. 4) from bringing the said pro- 
perty tosale in execution of their award 
deciee, An interim injunction was obtained 
and subsequently -confirmed; it is still in 
force. On i0th September, 1922, the firm 
of Udernomal-Kishindas presented an ap- 
plication io be adjudicated insolvent; an 
adjudication order was made on 10th March, 
1923, and the estate of the insolvent firm 
became vested in the Official Receiver. By 
an order of the Court dated24th September, - 
1923, the Official Receiver was brought on 
the record in Suit No. 811 of 1922 as de- 
fendant No. 6 In his written statement 
filed on 8th October, 1923, the Official Re- 
ceiver, inter alia, denied the validity “of the 
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"mortgage created” by the insolvent firm 
of Udernomal-Kishindas in favour of the 
firm of Khemchand-Ramdas and Tirath- 
‘das-Mewaram, and contended further “that 
_the said mortgage lien is not legal or. en- 
forteable as it violates the provisions of 
the Indian Registration Act and Transfer 
of Property Act”. These contentions were 
later embodied in Issues Nos. 8 and 9 in 
suit which read as follows:— n 

< “b. Were the proceedings in Judicial 
Miscellaneous No. 128 of 1920 collusive and 
fraudulent? If so, is the award binding on 
the parties in the suit? 

9. Does:the said award create a valid 
mortgage lien on the properties in suit in 
favour of defendant No.4?" > 
" Qn 5th October, 1925, the Official Receiver 
“presented an application to the Insolvency 
Court, Judicial Miscellaneous No. 409 of 
1925, purporting to be under s. 54 of the 
Provincial Insolvency Act to set aside the 
transfer by the insolvents Udernomal-Ki- 
shindas of property, Plot No. 20, Sheet A-9 
in favour of Messrs. Khemchand-Ramdas 
and Tirathdas-Mewaram involved in Ex.6. 
The grounds put forward ‘by the Official 
Receiver in support of his application are 
contained in paras. Land 5 thereof which 
read as -under:—-_ 

“4. The said transfer not having been 
made before and in consideration of mar- 
riage or made in favour of a purchaser or 
incumbrancer in good faith for valuable 
consideration is void: as against your 

petitioner.” 

-~ “5. The'said transfer is also void on the 
following grounds:— Í 

(i) The original reference in Judicial 
Miscellaneous No. 128 of 1920 is not- signed 
by the parties, but the signature of Versi- 
mal Udernomal isa forgery? 

(ti) The reference gives no power to 
create any mortgage lien. 

(222) The adjustment of the award de- 
oe is not recognised by O, XXI, r. 2, OC. 


. (iv) The adjustment being an agreement 
between the partiesand creating a mortgage 
lien over property of the value of over 
Rs. 100 requires to be registered under the 
Transfer of Property Act and the Regis- 
tration Act.” . 

. This application is now before me for 
disposal having been transferred to me in 
February 1926, as the points involved there- 


in are practically covered by Issues Nos, 8° 
and 9 in Suit No, 811 of 1922. It has been ` 
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agreed before me that these issues and this 
application be heard together and that the 
evidence recorded in this application be 
treated as evidence in Suit No. 811 of 1922. 
Mr. Elphinston, who appeared in support of 
this application on 26th April, 1926, applied 
to amend the same by treating it as an 
application under ss. 53 and 4 of the Pro- 
vincial Insolvency Act. Thisapplication to 
amend was allowed, 


- In arguments before me some of the 


points raised in the original application 
filed on 5th October, 1925, have been aban- 
doned by Mr. Elphinston who appeared for 
In fact he has con- 
fined himself to the following three points 
and i! is, therefore, upon these points that I 
proceed tó dispose of the matter and inci- 
dentally also’ of Issues Nos, 8 and 9 in Suit 
No. 811 of 1922. The points are:— 

(i) That the reference and award, Exs. 4 

and 5, were invalid covering as they did 
matters involved in suits pending at the 
time and matters outside such suits. 
- (2) That the adjustment, Ex. 6, is of no 
value and not binding on the Official Re- 
ceiver as O. XXI, r. 2,0. P. O., applies to 
decrees only and not to awards filed under 
the Arbitration Act; that the Court had no 
jurisdiction in fact to order that such an 
adjustment be recorded. 

(3) That no mortgage was created by the 
so-called adjustment, Ex. 6, by reason of 
the provisions of s. 59o0f the Transfer of 
Property Act ands. 17 of the Indian Regis- 
tration Act. 

Before, however, dealing with these points 
it is necessary for me to dispose of a point 
raised by Mr. Kimatrai who appears for 
the firms of Khemchand-Ramdas and 
Tirathdas-Mewaram in the nature of a pre- 
liminary objection. He has argued that 
this application as one under s. 53 of the 
Provincial Insolvency Act is barred by 
limitatioa as the so-called alienation sought 
to be set aside was more than 2 years 
prior to the adjudication of Messrs. Uder- 
nomal-Kishindas as insolvents; that further 
application is incompetent unde 
the Act as this section was never intended 
to cover cases which clearly fell within the 
purview of s. 53 of the Act. 

Now the adjudication orderin Insolvency 
No. 76 of 1922 re Udernomal-Kishindas 
was passed on 10th March, 1923. Exhibit 
6 which is the alleged offending alienation 
was recorded on 2lst December, 1921, 
clearly, therefore, more than 2 years before 
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the order cf adjudication. The question is 
whether for the purposes of s. 53 of the 
Provincial Insolvency Act, and by reason 
of s. 28 cl. (7) thereof, the order of adjudi- 
cation relates back to and takes effect from 
the date of the presentation of the petition 
which in this case being 10th October, 1922, 
would bring the application within time. 
There has been a conflict of decisions on 
this point, ; 

The earlier rulings distinctly favour the 
appHeation of the doctrine of “relation 
back”. To this class belong the cases of 
Sankaranarayana Aiyar v. Alagiri Aryar 
(1) and Rakhal Chandra Purkait v. Su- 
dhindra .Nath Bose (2). Both were cases, 
under the old Provincial Insolvency Act, 
ILI of 1907, but the wording of ss. 36 and 
16 (6) of that Actis almost identical with 
that of the corresponding ss. 53 and 28 (7) 
of the present Act. The decision in the 
Calcutta case is based largely on an argu- 
ment ab inconvenienti, that in the Madras 


case more on a speculation as to the intention . 


of the Legislature. In Sheo Nath Singh v, 
Munshi Ram (3) the correctness of the deci- 
sion in the Madras case referred to above 
was assumed. The case itself is distinguish- 
able as itreferred to an alienation by an’ 
insolvent between the dates of the presen- 
tation of his insolvency. petition and the 
order of adjudiction, To such a case un- 
doubtedly the doctrine of “relation back” 
wasapplicable. More recently, however, the 
High Courts of Lahore and Bombay have 
dissented from the earlier view and held 
that the doctrine of “relation back’ to 
which effect is given by s. 28 (7) of the Pro- 
vincial Insolvency Act (V of 1920) cannot 
be imported into s. 53 so as to make it 
appear that the point of time from which 
the two years are to be calculated is the date 


of the presentation of the petition and not. 


the date when the transferor is adjudged 
insolvent. In the cuse of Ghulam Muham- 
mad v. Panna Ram (4), a Divisional Bench 
of the Lahore High Court after reviewing 
all the earlier authorities held that s. 16 (6) 

ovincial Insolvency Act (III of 1907) 
does not govern s. 36, and that, therefore, a 
transfer effected more than 2 years before the 
order of adjudication but within 2 years ofthe 


(1) 49 Ind. Cas. 283; (1918) M. W. N. 487; 24M. L., 
T, 149; 35 M. L. J. 296; 8 L. W. 281, 

(2) 52 Ind. Cas. 747; 46 O. 991; 24 O. W. N. 172. 

(3) 55 Ind. Cas. 941; 42 A, 433; 2 U, P. L. R. (A) 122; 


18 A, L, J. 449. i l 
(4) 72 Ind, Cas. 433; A. I R. 1924 Lah, 374. 


OFFICIAL FEORIVER V. TIRATADAS-MEWARAM, 


[97-1 0. 1926] a. 


date of the presentation of the petition can- 
not be annulled under the section. As 
against the argumentab inconvenienti which 
influenced the decision in the case reported 
as Rakhal Chandra Purkait v. Sudhindra 
Nath Bose (2), the learnea Judges aptly 
quoted the following passage from Maxwell 
on i Interpretation of Statutes (5th Edi- 
tion): — 

- “It matters not in such a case what the 
consequence may be when by the use of 
clear and unequivocal language capable of 
any one meaning anything is enacted by 
the Legislature, it must be enforced, even 
though it be absurd or mischievous.” 

The case of Nagindas Dahyabhai v. Gor- 
dhandas Dahyabhai (5) was one under the 
present Provincial Insolvency Act. Here 
again the earlier rulings have been exhaus- 
tively reviewed by Sir Norman Macleod 
and Mr. Justice Coyajee who arrive at the 
same conclusion as the Divisional Bench of 
the Lahore Court though it does not appear 
from the report of the case that the learned 
Judges were referred to or had before them 
the case of Ghulam Muhammad v, Panna 
Ram (4). The following passage sums up 
the conclusion of this particularly strong 
Divisional Bench of the Bombay High 
Court.— 

“Therefore, in our opinion, if it had been 
intended that a voluntary transfer should 
be avoidable if made within 2 years from 
the date of the presentation of the petition 
on which the adjudication order is made, 
there was no reason why that should not 
have been as clearly stated ins. 53 as it is 
ed aa: Seen The mere probability that in 
some cases a voluntary transfer cannot be 
defeated on account of the delay in making 
the adjudication order after the presenta- 
tion of the petition, cannot provide sufi- 
cient ground for interpreting the words in 
s. 53 otherwise than according to their 
clear meaning.” 


I have been carefully through all the rul- 
ings on this point and have come to the con- 
clusion that the sounder view is that express- 
ed by the High Courts of Lahoreand Bombay 
in the cases I have cited above. The appli-. 
cation, therefore, as one under s. 53 of the 
Provincial Insolvency Act must be held to 
be time-barred. 

I cannot, however, agree with Mr. Kimat- ` 
rai thats. 4 of the Provincial Insolvency 


(5) 88 Ind. Cas. 941; 49 B. 730; 27 Bom. L, R. 967; _ 


O A. L R, 1925 Bom, 480, 
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Act does not cover the present application 
or that the fact that the application a3 one 
under- s. 54 is time-barred prevents the 
Offisial Receiver from having recourse to 
s. 4° Section 4 of the Provincial Insolvency 
Act whichis taken almost verbatim from 
s. 102 of the English Bankruptcy Act is 
extremely wide and empowers the Court 
to decide all questions whether of title or 
priority or of any nature whatsoever, and 
whether involving matters of law or of fact 
which may arise in any case of insolvency, 
or which the Court may deem it expedient 
or necessary to decide for the purpose of 
doing complete justice or making a com- 
plete distribution of property in any such 
case. The English Authorities under s. 102 
of the English Bankruptcy Act make it 
clear that. the Bankruptey Court ought not 
under this section to assume jurisdiction 
where the Receiver claims only the same 
right as the bankrupt himself would have 
had but ought to leave the matter to be 
dealt with by the ordinary tribunals; but 
that where by operation of the Bankruptcy 
Liw the Receiver hasa higher and better 
title than the bankrupt the Bankruptey 
Court ought to decide the matter itself. I 
have been unable to find any Indian deci- 
sion on the scope of s. 4 of the Provincial 
Insolvency Act which is anew section first 
introduced in the Act of 1920. I have been 
referred in argument to judgments of Mr. 
Rupchand, A. J. O., reported as Official Re- 
ceiver v. Lachmibar (6) and In re Narain- 
das Sunderdas (7), as bearing on the point; 
but the former makes no reference to s. 4 
while the reference thereto by the learned 
Judge in the latter is merely en passant 
and of no value. As, however, the section 
largely reproduced s. 102 of the English 
Bankruptcy Act I feel I am on safe ground 
in stating that,in my opinion,an Insolvency 
Court in India would be right in assuming 
jurisdiction under s. 4 of the Provincial 
Insolvency Act in cases where the Bank- 
ruptey Court in Wagland would exercise 
jurisdiction under s. 102 of the English 
Bankruptcy Act. 


Now, itis clearthat in the present case 
the Official Receiver is not merely making 
a claim or asserting aright that the insol- 
vents themselves might have made or as- 
serted; he is claiming a higher and better 
title than the insolvents vested in him by 


6) 92 Ind. Cas. 5; A.I. R. 1926 Sind 140. 
7 93 Ind. Cas. 331; A. I. R. 1926 Sind 133. 
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s. 53 of the Provincial Insolvency Act. He 
clearly, therefore, is entitled to invite the 
Insolvency Court to exercise jurisdiction 
vested in it by s. 4. Further, in my opinion, 
the Official Receiver is entitled to do so 
though in fact an application hy him under 
I am fortified 
in my opinion by the case of Bansidhar v. 
Kharagjit (8), where even ina case falling 
under Act IH of 1907 in which the present 
s. 4 of Act V of 1920 finds no place, it was 
held that an Insolvency Court had jurisdic- 
tion to enquire into a fictitious transfer of 
property by an insolvent toa third party 
although the transfer took place more than 
2 years before the adjudication order when 
any application by the Receiver under s. 36 
was time-barred under that section. The 
learned Judges who decided that case over- 
ruled the contention that in such circum- 
stances the Insolvency Court should refuse 
to interfere and that the Receiver’s only 
remedy was to bringa regular suit. The 
case has been cited with approval in 
Kochu Mahomed Asan Tharagan v. Sankara- 
linga Mudaliar (9). 

I hold, therefore, that what [have referred 
to as Mr. Kimatrai’s preliminary objection 
must failandI proceed to discuss the three 
points raised by Mr. Elphinston for the 
Official Receiver, 

Mr. Kimatrai complained, and in my 
view, rightly so, that the first of these 
points, (that the reference andaward Exs 4 
and 5 wereinvalid covering as they did 
matters involved in suits pending at the 
time and matters outside such suits) had 
not been raised by the Official Receiver in 
his application and was being put forward 
for the first time by Mr. Elphinston in 
final argument. I am, however, satisfied that 
Mr. Kimatrai has had ample opportunity of 
studying and arguing this point of law 
though raised at a late stage and I, there- 
fore, ‘disregard the technical objection 
taken. : 

The facts and circumstances leading up, 
and snbsequent, to the reference and pasak 
Exs. 4 and 5. have veen deposed to by the 
witnesses examined befcre me, Eas 6, 15, 
18 and 22. It is not necessary for me to 
refer to this evidence in detail but to my 
mind it clearly establishes the following | 
facts :— 

(1) There werein early 1920 bona fide con- 


(8) 26 Ind. Cas. 926; 37 A. 65; 12 A. D. J. 1273. 
(9) 62 Ind. Cas. 495; 44 M. 524; 40 M. L.J. 219; 
(1921) M W. N, 236; 14 L. W. 505. 
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tracts for purchase and. sale of piecegoods 
and yarns between Messrs. Udernomal- 
Kishindas on the one hand and Messrs. 
Tirathdas Mewaram and Khemehand- 
Ramcas cn the other. 

(2) Breach of contract in respect ofthese 
dealings was alleged against Messrs. Uder- 
nomal-Kisbindas and large amounts were 
being claimed from them by Messrs. Tirath- 
das-Mewaram and Khemchand-Ramdas. 
These two firms for all practical purposes in 
this case may be regarded as two branches 
ofa family business, one branch doing busi- 
ness in piecegoods in the name and style of 
Tirathdas and Mewaram, the other branch 
doing business in yarns in the name and 

‘style of Khamchand-Ramdas. 


(3) Some eleven test suits were filed in 
the Court of Small Causes, Karachi, by 
Messrs. Khemechand Ramdas against Messrs 
Udernomal-Kishindas on some of the yarn 
contracts. This brought matters to ahead, 
both parties prepared to fight the suits out 
to the best of their ability. 

(4) Later wiser Counsels appear to have 
prevailed and the parties agreed to save 
both time and money by referring to arbi- 
tration underthe Indian Arbitration Act 
all disputes between them relating to piece- 
goods and yarn contracts including the 
disputes inthe test suits already filed. 

(5) In spiteof several references proving 
abortive the arbitration was pushed through. 
The parties were related to each other by 
marriage; once they had agreed to submit 
their disputes to the arbitration of their re- 
spective Pleaders amorefriendly atmosphere 
appears to have been created: but there was 
all through a genuine contest between the 
parties andthe award, Ex. 5, ultimately 
made and filed in Court without objections 
by either party wasa genuine award dispos- 
ing of genuine disputes and in no sense of 
the word collusive as has heen faintly urged 
in arguments, 


(6) The award provided that on its be- 
ing made arule of the Court the suits in 
Small @auses Court should be withdrawn 
without costs being claimed by either party. 
The award inthis respect wasduly carried 
out in August, 1926. 

“Now looked at from the point of view of 
reason and common sense it would appear 
‘from these facts, established as Ihold them 
‘to be by the evidence, that there was no- 
_ thing illegal or invalid about Exs. 4-and 5, 
and yet it has been strenuously argued and 
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a numberof authorities have been cited in 
support of the argument that Exs. 4 and5 
are, as a matter of fact illegal and invalid. 
Ido not quarrel with the correctness of 
most of thedecisionscited by Mr. Elphinston 
on this point. What I do desire to emphasize 
is that none of them can be fairly said to 
apply to.the established facts of this case’ 
as is manifest on an analysis of these deci-’ 
sions. 
The Full Bench decision in Haji Umar 
y. Shivaldas (10) was on a reference in the 
following terms: “Whether parties to a suit 
pending in a Court of competent jurisdiction’ 
have the power to refer without the leave of 
the Court thematter which forms thesubject- 
matter of the suit to arbitration, whether 
under the C. P. O., or the Indian Arbitration’ 
Act, and whether if they do so and an’ 
award is passed in such matter by private’ 
arbitration the Court has jurisdiction either 
to file the award and pass a decree thereon’ - 
undertheC. P C., or to file the award under 
the Indian Arbitration Act.” i 


The answer to this very specific reference 
by Kennedy, J. C., was that the parties had 
the power to go refer, that the Court had. 
not the power to file such an award and pass a 
decree on it under the Second Schedule of 
the C. P. ©. or to allow the award to- 
remain filed under the Indian Arbitration. 
Act, but that the point was really one of 
little importance as the Court would in: 
such a case act under O. XXIII, r. 3, C., P.. 
C.,and record the award as an adjustment.. 
At page 178* the learned Judicial Commis-. 
sioner states:— 

“The only case which I can see where: 
difficulty may arise is in cases (which are not, 
very common) wherea whole series of disputes. 
between the parties are referred to arbitra-. 
tion though one of these transactions is 
actually the subject of a pending suit.” 
Now tbis is exactly the positionin the case 
before me and this positionis clearly not 
covered either by the referencein Haji Umar 
v. Shivaldes (10) orin the learned Judiciai 
Commissioner's answer thereto. This position 
is again left untouched by Madgavkar, 
A. J. O. who concurred with Kennedy, J. C., 
in the case referred to, forat page 179* of 
the report he states very distinctly: 

“I propose to confine myself as strictly- 
as possible to the questions referred...... I 
desire to refrain from any opinion as to what 


(10) 81 Ind. Cas, 653; 16S. L. R. 174 (F. BJ, 
*Pages of 16 S. L. R—{Ed.] 
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the correct procedure isin hypothetical eases, 
such as a reference including matters out- 
side the suit.” 

Apart from this distinguishing feature 
the Fyll Bench case referred to does not 
favour Mr. Elphinston’s contention as all 
the learned Judges composiug the Banch 
were unanimous in holding that a reference 
` to arbitration without the intervention of 
the Court of the subject-matter of a pend- 
ing suit was nol in itself illegal or invalid 
nor was an award passed on such a reference 
in itself illegal or invalid. (Vide pages 178, 
186 and 192*). The judgment of Rankin, J.,in 
the Dekari Tea Co.v. Assam Bengal Ry. Co. 
(11) was based on the following facts, In 
a suit by the plaintiffs for damages for loss 
of tea entrusted to the defendants for 
carriage, the Court disposing of the issues 
involving the question of liability decided 
against the defendants, The suit was then 
adjourned asthe Court was informed that 
the parties were likely to come to an agree- 
ment asto the quantum of damages to be 
allowed. By a letter signed by both parties 
to the suit this question was thenreferred 
to thearbitration of a merchant who after 
going into the evidence adduced before 
him awarded a certain figure to the plaintiff. 
This award was then sought to be recorded 
as an adjustment under O. XXIII, r. 3, C. 
P. ©. The application was opposed, the 
defendantscontending that the amount could 
not be inserted in the decree by consent 
and that there was no valid reference to 
arbitration. The learned Judge upheld the 


contentions of the defendants relying mainly ` 


on the judgment of Macleod. J., ia Shavk- 
sha Dinsha Davar v. Tyab Haji Ayub (12). 
But as pointed out by Madgavkar, A.J C, 
in the Fall Bench case in Haji Umar v. 
Shivaldas (10) the judgment of Macleod, J., 
in Shavaksha Dinsha Davar v. Tyab Haji 
Ayub (12) has been overruled in Manilal 
Motilal v. Gokal Das Rowji (13) and Macleod, 
C. J., was himself a party to overruling 
his own decision. 

Apart, therefore, from the fact that there 
is no resemblance between the facts in the 
Dekari Tea Co.'s case (11), and in the case 
now before me, Rankin, J.s judgment can 
hardly be considered good law in view 


of the Full Bench ruling in Haji Umar v. 
(11) 61 Ind. Cas. 919; 25 O, W. N. 127. 
(12) 37 Ind. Cas. 140; 40 B. 386; 18 Bom. L, R. 


559. 
sa 59 Ind. Cas. 53; 45 B. 245; 22 Bom. L. R. 


tenia 


*Pages of 16 S. L. R- [Ed] 
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Shivaldas (10) and the judgment of th® 
Bombay High Court in Manilal’s case (13) 
Not more than a passing reference need fot 
this reason be made to the case of Amar 
Chand Chamria v. Bonwari Lall Rak hit 
(14). This is another judgment of Rankin, 
J., who follows his previous ruling in 
Dekari Tea Co's case (11), and dissents from 
the view of the Bombay High Court in 
Manilal's case (13). Both these judgments of 
Rankin, J., are referred to and not followed 
by a Divisional Benchof our Court in the 
case of Firm of Bolmal-Chellaram v. Firn 
of Jhamandas-Kisharam (15). 

The last case cited by Mr. Elphinston in 
support of his argument that Exs.4 and 5 
the reference and award are illegal and 
invalid is the case of Rampratap Chamria 
v. Durgaprosad Chamria (16). Asthe judg- 
mentin this case of Mookerji and Rankin, 
JJ., has been quite recently upheld by the 
Privy Council [Ram Protap Chamria v. 
Durga Prosad Chamria (17),| a somewhat 
more detailed reference thereto seems neces- 


‘sary. In this case during the pendency 


of asuit the parties thereto except an infant 
defendant anda person nota party to the 
suit entered into an agreement whereby 
they appointed certain persons as arbitra- 
tors for the purpose of settling disputes 
between themselves. Some of these dis- 
putes were the subject-matter of the suit, 
some of them were not. On an application 
by the plaintiff in the suit a consent order 
was obtained directing that all. matters in 
difference in the suit between the parties 
should be referred to the final decision of 
persons appointed arbitrators as aforesaid. 
The arbitrators made an award which dealt 
with matters notincluded within the ecope 
of the suit and was in excess of their 
authority in respect of matters included 
within its scope, The award was filed under 
the Indian Arbitration Act and the C. P. C. 
It was held that the award was invalid and 
could not be enforced either under the 
Arbitration Act or under Sch. H, ©. P. C. 
The reason for thus holding isthus put by 

Rankin, J.,: “It is quite impossible thane ` 


(14) 69 Ind. Cas. 808; 49 O. 602; A. I. R. 1922 Oal. 


04. l 
(15) 88 Ind. Cas. 61; 18 S, L. R. 111; A.I. R. 1925 
Sind 266. . 

(16. 83 Ind. Cas. 300; 28 C. W. N. 424; A, I. R. 1924. 
Cal. 587. 

(17) 92 Ind. Cas, 633; 53 ©. 258: 30. W. N. 127; 
A. I. R. 1925 P.C. 293; 49 M. L. J. 812: 430.1. J. 
14; 24 A. L. J: 13: (1926) M. W. N. 96; 3 Pat. L. R. 330; 


“28 Bom. L. R. 217; 53 Í. A. 1 (P. CO). 
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and the same arbitration should be held as 
to matters within the jurisdiction of the 
Court and matters without the jurisdiction 
of the Court: between the parties to the 
suit and between them and other persons: 
under the Code provided by the Indian 
Arbitration Act and under the Code provided 
-by the Second Schedule: under the su- 
perintendence and control of the Judge who 
has seizin of the suit, and of the Judge 
disposing of business under the Indian 
Arbitration Act: partly uponan order. of 
reference and partly under an agreement.” 

Again, I cannot imagine what similarity 
there is between the facts in this Calcutta 
case and in the case now before me. No 
general principles are enunciated whether 
by the Divisional Bench in the Calcutta 
case or by their Lordships of the Privy 
Council the decision of both turns on the 
peculiar facts and circumstances ofthe case 
before them and can, in my opinion, have no 
application to thecase before me wherein 
the whole position isso entirely different. 

“I hold, therefore, that Exs. 4 and 5, the 
reference and award, are legal and valid. 

“This brings me to the consideration of 
Mr. Elphinston’s second point, viz., that the 
adjustment, Ex. 6,is of no value and not 
binding on the Official Receiver as O. XXI, 
xr. 2, O. P. O., applies to decrees only and 
not to awards filed under the Arbitration 
Act ; that the Court had no jurisdiction in 
fact to order such an adjustment to be 
recorded. 

‘Now, appealing again to the principles 
of reason and common sense, it would ap- 
pear that just asthe law has by O. XXI, 
r. 2,0. P. O., afforded a judgment-debtor 
under an ordinary decree who has satisfied 
his judgment-creditorin whole or in part 
ameans of protecting himself against an 
unjust or fraudulent demand, the same 
protection should be afforded to a 
judgment-debtor under an award which by 
law is enforceable as a decree. The 
object of O. XXI, r.2, being what it is, 
there is bo reason why it should not 
apply as well to award decrees as to 
ordinary decrees in civil suits. The argu- 
ment against the applicability of r. 2 of 
O. XXI, C. P. C., to award decrees comes to 
this: that the procedure provided in the ©, 
PC. inregard fo suits can be made applicable 
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s. 141, O. P.O., does not apply to proceed- 
ings in execution; that an application to 
record an adjustment of an award decree 
such as Ex. 6 is a proceeding in execu- 
tion, and, therefore, the provisions of 
O. XXI, r. 2,0. P. C, arenot applicable 
thereto by reason ofs. 141. 

Now, in the first place, I really doubt 
whether an application to record an ad- 
justment under O. XXI, r.2, C. P. C., is a 
proceeding in execution of a decree. In the 
ease of Sheonandan Chowdhury v. Debt Lal. 
Chowdhury (18) a Divisional Bench’of the 
Patna High Court considered that an ap- 
plication under O. XXI, r. 100, O. P. ©., was 
not a proceeding in execution but in the 
nature of a summary suit. It seems to me 
that an application to record an adjustment 
of a decree, especially if contested, is 
equally in the nature of a summary suit. 

Apart, however, from this argument by 
analogy there is no ruling which lays down 
the ‘proposition for which the applicant in 
this case contends, and reason and common 
sense are undoubtedly in favour of the 
applicability of O. XXI, r. 2,0. P. O., to 
award decrees as well as to decrees in 
ordinary suits governed by the ©. P. O, 
Mr. Elphinston relied on an order of Kemp, 
A. J. C., in Judicial Miscellaneous No. 133 
of 1920. All that the learned Judge there 
says is that O. XXI, r. 29, relating to stay of 
execution has no application to the case of a 
decree passed on an award. I am sure 
nothing could have been further from the 
mind of the learned A..J. C. than that 
"a stay order of his in amiscellaneous pro- 
ceeding should be cited as an authority 
in support of any proposition of law. As 
a matter of fact it appears to me that the 
learned A. J. C. has merely accepted the 
view expressed by Sir Basil Scott in T. K. 
Gajjar v. Lallubhai Dhurmchand (19), 
In any case neither Kemp, A. J. O., nor Sir 


. Basil Scott attempted to lay down any 


thing more than this: that the execution of 
au award filed under s. 11 of the Indian 
Arbitration Act cannot be stayed under 
O. XXI, r. 29, O. P. O., and it would be. 
to my mind improper to extend the appli- 
cation ofthese rulings by analogy to an 
application for adjustment of a decree 
under O. XXI, r.2, O. P. C. The case of 
Chokalingam Chetty v_ Raman Chetty (20) 
(18) 71 Ind. Cas. 484; 2 Pat, 372; 4 P. L. T. 93; 
ALR 1923 Pat. 239: 1 Pat. L.R. 134; (1923) Pat. 78, 
(19) 8 Ind. Cas. 179; 35 B. 196: 12 Bom. L. R. +60. 
(20) 8t Ind. Cas. 824; 2 R. 587; A. F. R. 1925 Rang, 


155 (F. B.), 
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was also referred to in this connection. It 
has, however, little application to the point 
under consideration. On the other hand 
several cases have been cited before me— 
“two of them decisions of our Court and all 
enttled to great respect—in which the 
provisions of the-C. P. O., relating to 
the execution of decrees have been 
held applicable to award decrees. In 
Purusottam Das Narain Das v. Louis 
Dreyfus & Co. (21) Rankin, J., held that the 
provisions which relate to the execution 
of a decree against a firm apply in the 
case of an award which bas been 
filed; the award being made against the 
firm. In Adamji Jufferjt & Co. v. Shams- 
udin Imamdin (22; Raymond, A. J. C., holds 
that the fact that an award made under 
the Arbitration Act is enforceable as a 
decree would attract to itself the appli- 
cability of the provisions regarding the exe- 
cution of decrees. The point again arose in 
the case of Ramsing Jetising v. Rewachand 
Kewalram (23). A Divisional Berch of our 
Court there held that when an award filed 
under the Indian Arbitration Act is adjust- 
ed and under the terms of the adjustment 
duly certified to the Court, a person has 
rendered himself liable as a surety, he can 
be proceeded against in execution proceed- 
-ings under s. 145, O. P. C. The follow- 
ing remarks of Madgavkar, A. J. C., at 
page 259* of the report are very pertinent: 
“To the need of a consolidated enactment 
relating to the law of arbitration, the 
Courts have repsatedly called attention. 
The present case is-an instance in point. 
It can hardly be doubted, looking at the in- 
tentions of the Legislature that the facilities 
for the execution of awards which the law 
intended are not less than those for the 
execution of the ordinary decrees.” 

I feel no hesitation in holding that 
‘thera is no substance in this second point 
raised by Mr. Eiphinston and that the pro- 
visions of O. XXI, r. 2, C. P. O., relating 
to the adjustment of decrees are equally 
applicable tə awards under Indian Ar- 
bitration Act when they have been filed in 
Court. 

There now remains for consideration 
the third and last point that no valid 


(21) 58 Ind. Cas. 325; 47 O. 29. 

(22) 85 Ind. Cas, 1013; A: I. R. 1925 Sind 293; 19 S. 
L. R. 1. 

(23) 83 Ind. Cas. 870; 175. L, R. 257; A. I. R. 1929 
Sind 25, o . 
*Page of 17 5. lu, R.—[{Hd.] 
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mortgage was created by the adjustment 
Ex. 6 by reason of the provisions of s. 59 
ofthe ‘Transfer of Property Act and s, 17 
of the Indian Registration Act. 

Now, the first question that arises in 
connection with this point is-what is it that 
Ex. 6 purported to give the opponents ? 
Was ita second mortgage on the property 
in question or was it a mere lien or charge ? 
In arguments Mr. Kimatrai stated he did 
not claim a mortgage, Ex, 6 gave the 
opponents acharge only. Mr. Elphinston has 
argued that all along the opponents have 
been claiming a mortgage. Exhibit 6, he 
argues, refera to the security given as a 
“Second mortgage lien”. In Ex. 16/2 the 
property is referred to as “mortgaged proper- 
ty”. In Issue No. 9 in Nindabai's suit the 
phrase used is “mortgage lien”. Rochiram, 
Ex. 13, at line 75 of his deposition styles it a 
“second mortgage”. He contends that 
what was intended to be created was a 
simple mortgage such as is defined in 
s. 58 (6) of the Transfer of Property Act. 
If this argument and contention be sound 
then clearly no valid morigiga has been 
created as the principal money secured by 
Ex. 6 isadmittedly more than Rs, 100 and 
Ex. 6 is neither attested nor registered. 
(Section 09, Transfer of Property Act.) 


The test for distinguishing a mortgage 
from a charge is thus laid down in the case 
of Gobinda Chandra Pal v. Dwarka Nath 
Pal (24); “A charge created for payment 
ofa legacy or annuity...... bya Will or trust 
deed is not difficult to distinguish from a 
mortgage, but the difficulty that arises in 
cases of liens created by other acts of 
parties specially for payment of debts, must 
be solved in each case from the terms and 
expressions used in the instruments creating 
them and the formalities actually observed 
in execution. Ifan instrument is expressly 
stated to be a mortgage, and gives the power 
of realization of the mortgage-money by sale 
of the mortgaged premises, itshould be held 
to be a mortgage. The fact that the 
necessary formalities of due execution were 
wanting would not convert the mortgage 
into a charge. If,on the other hand, the 
instrument is not on the face of it a mort- 
gage, but simply creates alien, or directs 
tne realization of money from a particalar 
property, without reference to sale, it creatas 
a charge.” 


we 35 Ç. 8387 atp 84d; 70. L. J, 492; 12 C. W. N, 
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‘The test referred to above is really taken 
by the learned Judges from the English 
cise of Tancred v. Delagoa Bay & Hast 
Africa Ry. Co. (25). The passage I have 
referred to was again cited with approval 
in the case of Akhoy Kumar Banerjee v. 
Corporation of Caleutta (26). Applying 
this test to the document before me, Ex. 6, 
I find it difficult to resist the conclusion 
that Ex. 6 givesthe opponents a charge on 
the property therein referred to and not a 
mortgage and that it never was intended 
that the opponents should have anything 
more than a charge. Exhibit 6 is not a 
mortgage-deed or an instrument of mort- 
gage. On the face of it it purports to be 
nothing more than an “application” under 
O. XXI, r. 2, O. P. C., to record an adjust- 
ment. It does not give the opponents the 
power of realization by sale of the mort- 
gaged premises in any of the recognised 
ways a mortgage is given such power under 
the provisionsofthe Transfer of Property Act, 
i.e., by sale through the Court in execution 
of the decree in a regular mortgage suit for 
- foreclosure or sale, or of sale by public or 
private auction without the intervention of 
the Court in virtue of sucha power of sale 
reserved to the mortgagee by the instru- 
ment of mortgage. The power ofsale given 
by Ex. 6 is peculiar, limited and outside 
the provisions of the Indian Law relating 
to realization of monies secured by mort- 
gage by sale of the mortgaged property, 
Exhibit 6 states: ‘The first party to be at 
liberty to recover the amount due to. them 
under this adjustment by sale of the said 
, mortgage property in execution.” 
“The money due is described as money due 
under an adjustment; the realization may 
be by sale in execution, In fact,.in my 
opinion, all that Ex. 6 does is to direct the 
realization of the sum adjusted from the 
property therein described. Several other 
authorities partially bearing on this «point 
were referred to in argument by one side 
or the other; in the view I have taken it 
would unnecessarily prolong this judgment 
were I toxefer to all of them. Several of 
them besides turn on facts which are entire- 
ly distinguishable from the facts in the case 
before me. l 
Since I hold that Èx. 6 created a charge 
and not a mortgage the provisions 


(25) (1889) 23 Q. B. D. 239; 58 L. J. Q. B. 459; 61 L. 
9; 38 W 


m, 229; JR. 15. i 
` (26) 27 Ind: Cas. 261; 42 0, 625 at p. 635; 19 ©. W. 


N. 37; 21 0, L. J. 177. 
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of s. 59, Transfer of Property Act have no 
application thereto and this part’ of Mr, 
Elphinston’s contention must fall to the 
ground. 

The next question to be considered, is 
whether Ex. 6 which has not been register- 
ed is under s. 17 of the Indian Registration 
Actcompulsorily registrable or whether it 
is exempt from registration under cl. (2) (6) 
of that section. 

A considerable conflict of opinion prevail- 
ed on this point between the High Courts 
of Madras, Calcutta and Allahabad prior 
to 1920. We have, however, the Full Bench 
ruling of the Madras High Court in Thazha- 
thitathil Poovvamaji Ayissa x. Puthan Purayil 
Kondron Chokru (27), which. in any case so 
far as that Court is concerned, settled the 
point finally. After a review ofthe con- 
flicting rulings, most of which have been 
cited in arguments before me, but which’ 
it is unnecessary for me to refer to in 
detail, the Full Bench held that a com- 
promise made after decree, affecting any 
immoveable property of the value of 
over Rs. 100 and embodied in a petition 
presented under O. XXI, r. 2, C. P. CG, 
which has been recorde:! by the Court, is 
exempt from registration. The point in a 
somewhat different form arose. In the same 
year in the case of Chellaram v, Kimatram — 
(28) decided by a Divisional Bench of our 
own Court and reported as 14 S. L. R. at. 
page 245, it was there held that a docu- 
ment unregistered though needing registra- 
tion may be produced in Courtas the basis 
of a compromise application and the Court 
may act upon it. 

To my mind the Full Bench ruling of 
the Madras High Court is essentially in 
point and lan prepared to follow it. 

Mr. Elphinston attempted to distinguish 
the Madras case on the ground that the 
adjustment therein considered created no 
new rights in the parties thereto, that the 
rights of the parties to the properties 
referred to in the adjustment existed 
previously and the adjustment merely 
parcelled out the properties amcng the 
parties in separate lots. I am afraid I 
cannot accept the attempted distinction, 
In the case of Jott Kuruvetappa v. Izari 
Sirusappa (29) it was held that in a suit 


(27) 58 Ind. Cas. 554; 43 M. 688; (1920) M. W. N. 
431; 12 L. W. 35; 39 M. L. J. 77; 28 M. L, T. 90 


(F. B.). 
(28) 61 Ind. Cas. 118; 14 8. L. R. 245, 
(29) 30 M. 478; 16 M. L. J. 354, 
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for money, where the plaint prays for a 
simple money-decrac, aa agreement, by 


which the pirties agree that the a:nount . 


decreed azcording to the compromise shuuld 
ba a ghargs on certain properties was 
‘lawful’ and ‘related to the suit’ soas to be 
embodied in the decree. It is true this was 
a dacision under O XXII r. 3.0. P C, but 
Ido not see why the Court should not have 
the same power in recording the adjustment 
ofa decree under O. XXI, r 2,0. P. O. 

It has been argued that a Court has no 
pə ver to alter its own decree, that the order 
passed by the Court on Ex. 6 is, therefore, a 
nullity, that in order to attract the applica- 
tion of the exemption in s. 17 (2) (6), 
Registration Act, the decree or order of the 
Court must bea proper decree or order of 
the Court and not a nullity. The authorities 
cited in support of this argument are every 
one of them distinguishable, In Kotaghiri 
Venkata Subbamma Rao v. Vellanki Ven- 
katarama Rao (30) their Lordships of the 
Privy Council in the peculiar circumstances 
of that case did lay down that a High Court 
had no power to alter its own decree except 
under the provisions of either s. 206 (now 
s. 152) or s. 623 (now O. XLVIL) of the C. P. 
C., but their Lordships proceed to say—and 
this is all important—‘ instead of attempt- 
ing the alteration in the decree, the High 
Court could properly have made the com- 
promise a rule of Court, and have stayed 
all proceedings against the defendant who 
was a party to it except for the purpose of 
enforcing it against him.” Thatis exactly 
the position here. The order passed ` on 
Ex. 6 is notan alteration of the decree, it 
is an order recording the compromise of a 
decree or making it a rule of the Court. 
. The case of Jhabar Mahomed v. Madan 
Sonahar (31) wasa decision on s. 257 (a) of 
the C. P. O. of 1882. Thereisno provision 
in the Code of 1908 corresponding to s. 257 
(a) of the O. P. O., of 1852, 


Fateh Muhammad v. Gopal Das (32) is of 
no assistance to the applicant. The point 
there was whether an adjustment of a decree 
by the parties thereto did or did not 
extinguish the decree by substituting there- 
for a new contract between the parties. 


The case referred to and reported as 


(30) 24 M. 1; 271. A. 197; 40. W. N. 725: 10 M.L. 

J: 221; 2 Bom, L. R. 771; 7 Sar. P, O. J. 678(P. C.) 
By 110. 671;5 Ind. Dec. (N. 5.) 1206. 

p82) TA. 424; A. W. N. (1885) 76; 4 Ind. Dec. 4. a) 
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Bindesri Naik v. Ganga Saran Sahu (33), 
has no bearing on the point whatever. In 
fact the only case which lends some support 
to the contention I am now dealing with 
is that of Lodd Govindoss Krishnadoss v. 
Ramioss Vishnadoss (54). The judgment 
ofthe Madras High Court as reported is 
entirely meagre, and favours the construc- 
tion therein placed on O. XXI, r. 2, 0. P. C. 
1 must respectfully dissent. In my opinion, 
therefore, Ex. 6 isexempted from compul- 
sory registration unders. 17, Indian Re- 
gistration Act, and the applicant must fail 
on the third point raised by Mr. Elphinston 
on his behalf. 4 

The result is that this application by the - 
Official Receiver to set aside the transfer 
by the insolvents Udernomal-Kishindas of 
property plot No. 20 Sheet A-9 involved in 
Ex. 6 must be dismissed with costs. 

P. B.A, 5 Application dismissed. 


(33) 20 A. 171; 20. W. N. 129; 25 I. A. 9: 7 Sar. P. C. 
J. 273; 9 Ind. Dec. (N. s.) 471 (P. C.). 


(34) 28 Ind. Oas. 376; 17 M. L. T. 222; (1915) M. W 
N. 225, ee 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Seconp Crvit APPEAL No. 85 or 1925, 
February 4, 1926. 
Present:—Mr. Halifax, A. J. C. 
NEMICOHAND—PLAINTIFF—APPELLANT 
VETSUS 
RAMSEWAKLAL AND ANOTHER~- 
DEFENDANTS—RESFONDENTS, 
Hindu Law—Joint family—Gift by one member— 
Acquiescence by other members, effect of. 
If all the co-owners of property acquiesce in a eift 
of it by one of them, it is a gift by all of them. Tp. 


332, col. 1.] ‘ 

Appeal against a decree of the District 
Judge, Raipur, dated the 24th October 
1924, in Civil Appeal No. 39 of 1924, 

Sir B. K. Bose, Messrs. V. Bose and Erach- 
shah, for the Appellant. 

Messrs. P. C. Dutt and S. E. Ghosh, for 
the Respondents. = 

JUDGMENT .—IE is not now contended 
that the alienation in this case can be 
avoided,-on the ground of its being a gift 
without consideration, by anyone. but a 
member of the family who is entitled to 
dispute it. ‘The rulings and the passages 
from Mayne’s and Trevelyan'’s Treatises on 
Hindu Law quoted in the judgment of 
the lower Appellate Court as supporting 
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that proposition all support the direct 
opposite of it. It seems obvious anyhow 
that if allthe co-owners of property acquiesce 
in a gift of it by one of them itis a gift by 
all of them. The decree of the lower Appel- 
late Court willbe set aside and the case 
will goback to the Court of first instance, 
where it was also dismissed on the same 
erroneous decision of the preliminary point, 
for a decision of ths other issues that were 
framed, A certificate for therefund of the. 
Court-fees paid in this and in the lower 
Appellate Court will issue. The rest of the 
costs in both Courts will followthe event. 


The Pleader’s fee inthis Court will be thirty - 


rupees, 


G. R. D. Order accordingly. 
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PATNA HIGH COURT. 
APPEALS FROM APPELLATE Drorees Nos, 784 
AND 758 or 1924. 

August 12, 1926. 
Present:—Mr. Justice Adami and 
' Mr. Justice Macpherson. 

In 8. A. No. 754: or 1924 
JAGDEO SINGH—APPELLaNT 
< VETSUS 
RAM SARAN PANDE AND oTHERs— 
RESPONDENTS. 
In S.A. No. 758 oF 1924, 
. RAM SARAN PANDE—AppELLANT 
VETSUS 
NATHAN PANDE AND oTaers— 
l RESPONDENTS. 

Religious offices—Right of worship—Custom re- 
cognising transfer and partition, validity of—Custom 
limited to. particular class, effect of-—Turn of worship, 
if’ immoveable properly- Oral transfer, whether 
valid, ; i 

Religious offices are now deemed partible and 
heritable: and a custom recognising transfer or parti- 
iion of right of worship cannot be characterised on 
any rational ground as unreasonable or opposed to 
public policy. [p. 333, col. 2.) a 

Srimati Mallika Dasi v. Ratanmant Chackervarti (1) 
not followed . o’ 

Mahamaya Debi v. Haridas Haldar (2) relied on. 

Where the. custom of transfer is limited to a 
particular class of persons who alone are competênt 
to:perform worship, a person who is not covered by 
thé custoni cannot claim by transfer a right to receive 
the offerings, asthe right to perform the religious 
duty is bound up. with the right to receive the offer- 
ings. [p. 334, col. 2.] ° 

Mahamaya Debi v. Haridas Haidar (2) relied on. 

A turn of worship is not an interest in immoveable 
property and can, therefore, be transferred orally. [p. 
jot, col. 1.) 
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Joti Kar v. Mukund Debi (3) and Eshan Chunder 
Roy v. Monmohini Dassi (4) relied on, . 


Appeals from a decision of the Additional 
District Judge, Patna, dated the 17th Mareh, 
1924, modifying that of the Subordinate . 
Judge, Second Court, Patna, dated the 5th 
June, 1923. 

Messrs. Rai G. S. Prasad and Anand 
Prasad for the Appellants in S. A. No. 784 
of 1924 and for Respondent in S. A. No. 788 
of 1924. 

Messrs. S. M. Mullick and Sant Prasad 
in S. A. No. 758 of 1924 for’ the Respond- 
n in S A, No. 754 of 1924, for Appel- 
ant, 


JUDGMENT. 
' Adami, J.—These two appeals arise 
out ofa suit in which the plaintif sought 
for thè partition of the right to do worship 
and take the offeringsin the Sital Asthan 
in village Maghra. The right of perform- 
ing the puja path and receiving the offerings 
is shared between a number of Brahman 
Pandas, who perform the worship and take 
the offerings in turns ‘varying according to 
the extent of their share. These turns are 
called palas. The right has. been divided 
into 96 kauris. One Jhandu Pandey had a 12- 
kauris share and had certain days and parts 
of days allotted to him according to this 
share. On his death his palas descended 
to his son Shiv Charan Pandey, who sold a 
2-kauris odd share to the ancestors of de- 
fendanis Nos. 1 and 2, and gave an ijara of 
the remaining 9-kauris odd share to one 
Mahabir Pandey. This tjara was redeemed 
by Shiv Charan in 1320. The plaintiff 
claimed to be the son of Shiv Charan, and 
itis his case that, as Shiv Charan died when 
he was only 8 or ¥ years old, defendant 
No, L, who also owned a share in the palas, 
was appointed as gomashta to look after 
the plaintiff's interest. When the plaintiff 
reached majorily he called for an account 
from defendant No. 1, and then dismissed 
him from his service. In 1921 the plaintiff 
sold a 5 kauris share to defendant No. 3 
who isnot a Brahman. Having sold the | 
5 kauris share, the plaintiff had only 4- 
kauris share left, and he sought in ‘the 
suit to have this share partitioned, ‘that is 
to say to have a certain number of days 
allotted to him for his performance of the 
puja-path and his receipt of the offerings. 
He joined as parties defendants Nos. 2 and- 
3. Defendants Nos. 2 and 3 did not oppose 
the partition, but defendant No. 1 denied,in 
the first place, that the plaintiff was the 
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son of Shiv Charan, and also alleged that 
there could be no partition of the rights to 
do worship and take the offerings. Further- 
more he asserted that Shiv Charan had 
sold his -kauris odd share to defendant 
No. h and,therefore, the plaintiff could 
have no claim to have the right partitioned, 

The learned Subordinate Judge held that 
the right was partible, heritable and trans- 
ferable, and also that the plaintiff is the 
son of Shiv Charan Pandey. He found that 
the plaintiff was entitled to a 9-kauris odd 
share and that defendant No. 1 had failed 
to prove that Shiv Charan had sold, in 
1894, the 9-kauris share to him. 

On the question of possession, the learned 
Subordinate Judge held that the plaintiff 
was in possession of the share he claimed 
and was entitled to maintain the suit for 
possession. Defendant No. 2 was found to 
have no title as he did not join with defend- 
ant No.1 in the purchase of the 2 kauris 
odd share from Shiv Charan. It having 
been objected that defendant No. 3, not 
being a Brahman, could have no share in 
the right, the learned Subordinate Judge 
found that there were instances of transfer 
of shares to non-Brahmans, and that de- 
fendant No. 1 himself admitted that, in 
cases where the holder ofthe share could 
not himsélf perform the puja-path he could 
employ a competent person to cary out 
the duties and could get the offerings. On 
the findings a preliminary decree for 
partition was passed in the plaintiff's 
favour, and it was directed that a Commis- 
sioner should be appointed to allot days 
and parts of days to each of the three co- 
sharers interested in proportion to their 
shares. 

On’ appeal, the learned Additional Dis- 
trict Judge found that the plaintiff is the 
son of Shiv Charan and is entitled to 
succeed to Shiv Charan’s rights. As there 
had been many instances of partition of the 
rights, the lower Appellate Court held that 
the right was partible and transferable. 

With regard to the objection of defend- 
ant No, 1, that Shiv Charan had sold 9- 
kauris odd share to defendant No.1, the 
learned District Judge held that any such 
alienation would be invalid, as it could only 
be made by a registered instrument, and 
in this case there was no registered instru- 
ment toprove it. He, therefore, found that 
there was no proof of the alleged alienation, 
and, therefore, defendant No. 1 could not 
succeed in his plea, He also held that 
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defendant No. 1 had not been in adverse 
possession of the 9-kauris share. But with 
regard to defendant No. 3 the learned 
District Judge was of opinion that, as a non- 
Brahman could not perform the worship, 
there could be no valid transfer to defend- 
ant No, 3 and so he could not claim any 
share. He awarded the entire 9-kauris 
share to the plaintiff and modified the 
decree of the trial Court accordingly. 

The two second appeals befuie us are 
brought by defendant No. 1 and defendant 
No. 3, respectively. 

The first question which arises is whe- 
ther this right to do the puja-path and 
recelve the offerings is partible or not. 
Though in the case of Srimati Mallika Dasi 
v. Ratanmani Chackervati (1) it was held 
that a pala orturn of worship of an idol 
was inalienable and thatit would be con- 
trary to public policy to allow offices like 
this to be transferred either by private sale 
or sale in execution of a decree, in the case 
of Mahamaya Debi v. Haridas Haldar (2), 
Mookerjee, J., considered the whole ques- 
tion, and, after the examination of a great 
many previous decisions, held that there 
was no question that, though probably reli- 
gious offices were originally indivisible, they 
are now deemed partible and in fact the 
very existence of palas or turns of worship 
shows that the right is partible. In that 
case there was evidence to show that a pala 
had not only been deemed heritable and 
partible, butit had also been treated as 
being divisible. He pointed out that a cus- 
tom of this description could not be charac- 
terised on any rational groundas unreason- 
able or opposed to public policy. 

In the present case both parties have 
shown by the evidence they produced that 
there have been numerous instances in 
which the right has been transferred, and 
the. defendant No. 1 himself can hardly 
urge that the right is inalienable, since it is 
his own case that Shiv Charan transferred 
the 9-kawris share to him. Mookerjee, J., 
in bis judgment showed that the custom of 
transferability and opartibility can be 
shown and acted on where the transfers 
relied on are transfers to persons who are 
eligible to perform the religious offices 
required. 

From the judgments of the lower Courts 
it isclear that there have been many cases 


(1) 10. W. N. 493. 
(2) 27 Ind. Cas, 400; 42 C, 455; 19 O. W. N, 208; 20 
0, L, J, 183, 
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-òf transferability, but there is no distinct 
finding that all the elements necessary for 
the proof of custom existed in the present 
case. But considering that defendant No. 1 
himself claims under a transfer, I do not 
- think that the Courts were wrong in com- 
“ing to a finding that on the instances given 
‘by the parties there was-sufficient basis for 
‘a finding that the rights of pala in the case 
of the Sital Asthan could be transferred and 
~could be partitioned. l 
Defendant No. 1, as I have stated, claimed 
that he had purchased the rights which the 
. -plaintiff seeks to partition from Shiv Charan 
‘and both the Courts have found that, as 
there is no registered deed, they could not 
take notice of any allegation of a verbal 
sale such as defendant No. 1 asserted had 
‘taken place between himself and Shiv 
-Charan. The Courts below, however, are 
‘mistaken ia thinking that a registered 
document was necessary. In the case of 
Jati Kar v. Mukund Deb (3) it was held 
that a turn of worship is not an interest in 
4mmoveable property, and, therefore, attes- 
tation by witnesses to a mortgage-bond 
“would not be necessary under s, 59 of 


the Transfer of Property Act. The 
decision in Eshan Chunder Roy v. 


mohini Dassi (4) is to the same effect; 
sae it was open to defendant No. 1 to 
produce oral evidence of the sale alleged by 
him. As the lower Appellate Court has 
not considered such evidence as defendant 
No. 1 may have adduced it is clear that 
the case will have to go back to the lower 
Court for examination of the evidence and 
a decision whether defendant No. 1 did in 
fact purchase the 9-kauris share from Shiv 

ran. 
Othe second appeal by defendant No. 3 
is directed against the finding of the learn- 
ed District Judge that, being a non- 
Brahman, he had not acquired any interest 
under his kabala. Defendant No. 3 is a 
Bhumihar Brahmin and as such itis contend- 
ed by defendant No. 1 that he has no right 
to perform the worship in the Sital Asthan. 
There is nothing on the record to show 
us whether a Bhumihar Brahmin is a 
Brahman for the purposes of performing 
the worship of the idol. If he is not a 
Brahman and cannot perform the worship 
in the temple, it is clear to my mind 
that he is not competent to share inthe 


(3) 11 Ind, Cas. 884; 39 O. 227; 140. L. J. 369; 16 C. 


-~ 


“N, 129, 
Wa) 40, 683; 2 Ind Dec. (x, 8.) 434, 
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palas, Thecase ofthe plaintiff and of defend- 
ant No.3 is that though defendant No. 3 
does not himself perform the pwja-path he 
employs the plaintiff who is competent, 
being a Brahman,to do worship for him, 
and himself takes the offerings, givêng the 
plaintiff a small remuneration. Lt is quite 
true that the offerings could be Shared 
between the parties, but if certainly is 
equally true that defendant No, 3 if he is 
not a Brahman could not share in the per- 
formance of the puja-path, and this being 
so, as the right to perform the religious 
duty is bound up with the right to receive 
the offerings, defendant No. 3 could not 
claim to share in the right. The plaintiff 
has been performing the worship himself, 
and after he had received the offerings it 
was open to him toarrange with defend- 
ant No. 3 that defendant No. 3 should 
get those offerings, but defendant No. 3 
cannot claim a sharein the right to wor- 
ship, and, therefore, cannotclaim any share 
in the partition ofthat right. Mookerjee, 
J., in Mahamaya Debi v. Haridas Haldar 
(2) has shown that where there is a custom 
of transferability or partibility, a transfer 
or partition can be made among a limited 
class who are covered by the custom, and 
it is clear that in the present case the 
custom, if any, is confined to the Brahmans 
and a custom of extending it to non- 
Brahmans is notestablished by the few in- 


- stances given in evidence and it would not 


cover defendant No. 3 if he is a non- 
Brahman. Therefore, I am of opinion 
that Second Appeal No. 754 of 1924 
of Jagdeo Singh cannot succeed and should 
be dismissed with costs, but the defendant 
No. 3 is entitled to receive from the plaint- 
iff his purchase-money with interest from 
the date of delivery of possession after 
partition if the appeal of defendant No. 1 
is eventually dismissed. 

With regard to the second appeal of de- 
fendant No. 1, as I have shown above, the 
matter must go back to the lower Appel- 
late Court fora consideration of the evi- 
dence produced by defendant No. 3 to 
prove an oral sale by Shiv Charan to him 
of the 9 kauris pala. After considering 
that evidence the learned District Judge 
will decide the case, If it is shown that 
there wasa sale, as alleged, the plaintiff's 
suit must be dismissed in toto, for he 
would then have no share with regard to 
which he could claim partition. If, on the 
other hand, the evidence does not provg 
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such a sale, ‘the decrees of the lower Courts 
.so faras they affect the plaintiff and de- 
fendant No. L will be upheld The costs 
of this second appeal will abide the result. 
. Macpherson, J.—I agree. 

A. N. A. 

Second Appeal No. 734 dismissed; 
Second Appeal No. 758 remanded. 


PATNA HIGH COURT. 

Civit Revision No. 185 or 1926. 
June 16, 1926. 
Present:—Justice Sir John Bucknill, Kr. 
RAMLAKHAN PANDE—PetirionER 


VCTSUS 
DHARAMDEO 





MISIR -—OPPOSITE 
Parry, l 
. © Expert evidence-Finger print expert—Age of 
thumb mark- Provincial Small Cause Courts Act 
(IX of 1887), s. 25—Court refusing to summon wit- 
nesses— Revision —Procedure. 

The Court should be very chary in accepting the 
opinion ofa Finger Print xpert as tothe age ofa 
thumb mark as fixing the date of the document, when 
. Buch date is markedly opposed to the date which 
appears upon the document itself, so long as no 
serious extraneous testimony controverts the date 
which appears on the document. '[p. 335, col. 2.] 

Where a Small Cause Court refuses to summon 
the witnesses of a party, he can immediately apply 
~ in revision against the interlocutory order, but if he 
fails to do so, it does not take away his right to raise 
the point in revision after the case is over. 
col. 2.] l 2 

Application -from an order of the Small 
Cause Court Judge, Arrah, dated the 17th 
...March, 1926. - | 
Mr, B. P. Varma, for the Petitioner. 
Mr. Nawadip Ch. Ghosh, for the Op- 


posite Party. 


JUDGMENT.—This was an applica- 
tion in civil revisional jurisdiction made 
under the provisions of s. 25 of the Provin- 
cial Small Cause Courts Act. The facts in 
the case were very simple. 

The plaintiff brought a suit against the 
present applicant on a hand-note for Rs. 400 
alleged to have been executed by the ap- 
plicant in favour of the plaintiff on the 
llth November, 1923. Thesuit was brought 
on the 13th November, 1925. l 

The defence was iu effect that the thumb 
impression of the defendant had been taken 
ona blank piece-of paper by the maliks of 
lands which he cultivated on bhaoli rent 
for the purpose of converting such rent 
into nagdi rent and that the plaintiff suc- 
ceeded in some way or other, in collusion 
with one Kanahya Lal, who was a servant 
of the maliks, in turning this blank thumb 
marked paper into a hand-note. 
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The Small Cause Court Judge found in 

Sone of the plaintiff and decreed the 
sult. 
_ The applicant has put forward two points 
in respect of which he claims that this 
Court should exercise its revisional juris- 
diction. 

I will take the second point first. The 
learned Vakil suggests that, although the 
plaintiff's case was that the hand-note was 
executed in November, 1923, yet when giv- 
ing evidence in March, 1926, the Finger 
Print Expert, who was called for the plaint- 
iff, deposed that the thumb impression 
might be five years old or more. The 
learned Vakil suggests that, under such 
circumstances such a statement would 
throw considerable doubt upon the date 
attributed to the hand-note by the plaintiff 
and would support the applicant's claim 
that the actual date on which the thumb 
impression had been placed upona blank 
piece of paper was of a date considerably 
anterior to November, 1923. I do not think 
there is much force in this contention: for 
ifthe evidence of the Finger Print Expert 
is examined, it will be observed that he 
frankly admits that there is doubt as to 
the age of the thumb impression; and, in- 
deed, I should be very chary in accepting 
an Opinion as to the age of a thumb mark 
as fixing the date of the document when 
such date is markedly opposed to the date 
which appears upon the document itself 
so long as no serious extraneous testimony 
controverts the date which appears on the 
document. 

Now, the first point which is put forward 
by the learned Vakil who appears for the 
applicant has considerably greater force. 
It appears, as I have said, in the first in- 
stance, that the suit was commenced on 
the 30th November, 1925, and that the 8th 
January was fixed for its disposal. On that 
date the defendant was present; he filed 
his written statement; the plaintiff prayed 
for time and the matter was adjourned to 
the 25th January andit was directed that 
the parties should be ready with their evi- 
dence on that date. On the 9th January, the 
plaintiff filed his list of witnesses and diet 
expenses and it was directed thatsummonses 
should issue to these witnesses at once. 
On the 16th January, defendant filed his 
list of witnesses; according to his list he 
desired to examine four persons; the de- 
fendant at the same time filed the diet 
expenses, 
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Now for some reason or other, which is 
not altogether very clear to me, (unless it 
be as is suggested by the learned Vakil, 
who appears for the opposite party here, 
that itis customary to expect that at least 
a fortnight’s notice is given by parties 


wishing to summon witnesses) the Small. 


Cause Court Judge did not make any order 
asto summoning the defendant's witnesses 
on his application; what he did do was to 
say “put up on the date fixed as it ig near. 
On the 25th January, no summonses had 
been issued by the Court to the defendant's 
witnesses andthe defendant asked for an 
adjournment which was refused. Then the 
Judge passed an order to the effect that the 
defendant had applied too late on the 16th 
January and that he (the Small Cause Court 
Judge) would not issue any summonses 
to the defendants witnesses. The case 
then proceeded and the defendant did what 
he could, He examined himself and one 
witness whom he had succeeded in obtaining 
butthe other three were not present as no 
summonses had been issued tothem. The 
plaintifi's efforts, as I have said, were un- 
successful, but he now eomplains, and I 
think with some justification, that under 
the circunistances the Small Cause Court 
Judge was at fault in acting as he did. 
After all, the defendant did put forward 
a bona fide list of witnesses on the 16th 
whatever rule of practice there may be in 
the mofussil as to the period which must 
exist between the filing of the list of wit- 
nesses and the date fixed for hearing. We 
find that, asa fact, the case did not con- 
clude until the 17th of March and there 
was in my view ample time for the Small 
Cause Court Judge to have issued the sum- 
monses to the defendants witnesses even 
without, on the 16th, contemplating an ad- 
journment of the date of the hearing itself 
which, as I have said, was fixed for the 25th 
of January. Under these circumstances I 
have come to the conclusion that Justice has 
not been done to the defendant. : 

The principles upon which trial Courts 
shouldbe governed with regard to the 
issue of processes ‘to witnesses may ke seen 
in such cases as Bhagwat Das v. Debt Din 
(1) and Jadunandan Singh v. 
Prasad Singh (2). 


(1) 16 A. 218; A. W. N. (1894) 45; 8 Ind. Dec. (N. s.) 


1. 
Mo) 68 Ind. Cas. 645; 3 P. L. T. 487; (1922) Pat, 200; 


A, L R, 1922 Pat, £76; 1 Pat, 644, 
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The learned Vakil who has appeared 
here for the opposite party has ingeniously 
suggested that the proper course tor the 
applicant to have taken was io have applied: 
in revision to this Court immediately after. 
the order of the 20th January when fof the 
firsttime it seemed clear that’ the Small 
Cause Court Judge refused -definitely to 
summon the defendant's witnesses. Ithink — 
that it is- possible that he might have 
applied then and there; buti donot know 
of any reason why he should not now apply, 
as he has done, after tne case is over. There 
are sometimes advantages in applying to 
this Oourt in an interlocutory matter but 
there is also obviously at times some dis- 
advantage; ifapplicatious in revision were 
forthwith made in every case where it was 
thought that part or the whole of an inter- 
locutory order of the trial Court was wrong 
this Court would be inundated with a vast 
number of applications with which it would’ 
be practically impossible to deal. At any 
rate no authority has been quoted to me, 
and I am satisfied that there is probably 
no good authority, for the suggestion that 
itis not possible now for the applicant to 
raise this point in revision before me. 

Having, therefore, come to the conclusion 
that the Small Cause Court Judge has acted 
illegally and to the serious prejudice of the 
applicant in refusing to summon his wit~-’. 
nesses I think that the only course properly 
to be adopted will be to send the matter 
back for a re- trial. 

As Mr.T. D. Mukherji, the Subordinate 
Judge of Arrah, sitting as a Small Cause 
Court Judge has already tried and decided 
the case, I think that it would be undesir- 
able that he should deal with it again as. 
he must perforce have made up his mind 
toa large extent upon the merits of the. 
action. 

Under these cireumstances, therefore, the. 
case must bere-tried by another competent - 
judicial officer possessing the powers of a: 
Small Cause Court Judge. 

The judgment, therefore, of the Small 
Cause Court Judge of the 17th of March 
last will be set aside and the case remand- 
ed for re-hearing in accordance with the 
directions given above. 


N. A. Case remanded,’ 
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ALLAHABAD HIGH COURT. 
Seconp CIVIL APPEAL No. 544 or 1924. 
June 30, 1926. 
Present:—Mr. Justice Daniels, 
FAQ(IRULLAH AND ANOTHER-—PLAINTIFFS— 
9 APPELLANTS 
VETSUS l 
WALI KHAN AND O0OTHERS-—DeFENDANTS — 
RESPONDENTS. 
Easements Act (V of 1882), ss. 59, 600—Licensee erect- 
` ing permanent structure— Transferee of land if bound 
by the license. 
If a licensee of a piece of land erects a permanent 


structure thereon, the transferee of the land like the 
transferor, is bound by the license. 


“Second, appeal against‘a decree of the 
District Judge, Budaun, dated the 7th Janu- 
ary, 1924. 

Mr. S. Agha Haider, for the Appellants. 
. Mr. Harnandan Prasad, for the Respond- 
ents. 


`~ JUDGMENT.—This was a suit for 
possession ofa compound containing three 
thatched kachcha houses. The finding of 
the Court below is that these houses are 
structures of a permanent character within 
the meaning of s. 60 of the Easements Act, 
and that they were erected by the license 
of the former zemindars. On these find- 
ings the learned District Judge dismissed 


the suit. Two points have been urged 
before me. 
1. That the finding as to the struc- 


tures being permanent is unsatisfactory 
and should not be accepted as a finding 
of fact binding in second appeal. 

2. That inasmuch as the license was 
granted by theformerzemindars who have 
transferred their rights to the plaintiffs 
the license has ceased to exist in virtue of 
s. 59 ofthe Easements Act. 

Oa the first point the lower Appellate 
Court says that thereis no dispute that 
the defendants live and have lived for 
some time in the buildingin issue and in- 
tend to do so in future, and that under 
these circumstances there is no good 
ground for holding that the building is not 
of a permanent character. It is, no doubt, 
true, as contended by the appellants, that 
whether the building is a work efa per- 
manent character depends on the nature 
of the building and noton the intention 
of the persons occupying it. At the same 


time the fact that it hasbeen occupied as ~ 


a residential house for considerable period 
is afact which is to be taken into con- 
sideration in deciding whether it is-a 
structure of a permanent character or not. 
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The fact. that the building was ofa per- 
manent character was distinctly pleaded 
in the written statement. The Munsif 
came to no finding upon it, but he did 
hold that these houses had been constructed 
seven years before the suit, He has found 
that they have been usedas the dwelling 
house of the defendants. It appears to me, 
therefore, that I ought to accept the find- 
ing as a finding of fact even though I 
might desire that the District Judge had 
given fuller reasons for it. 

The second point is concluded against 
the appellants by the Bench ruling in Ras 
Behari Lal v. Akhai Kunwar (1). It was 
there laid down that ss. 59 and 60 of the 
Easements Act must be read together, and 
that where a structure of a permanent 
character has been made in pursuance ofa 
license the transferee has no greater right 
than that possessed by his transferor. The 
appellants urge thatitis difficult to reconcile 
this decision with the language of the sec- 
tion, but it is obviously a reasonable deci- 
sion, as otherwise a man who had erected 
buildings of large value under a valid 
license would beliable to have his rights 
defeated at any time by a transfer made by 
the licensor. Itis further urged that the 
ruling in Ras Behari Lal's case (1\ has been 
impliedly set aside by the ruling in Bhoj 
Raj v. Hardeva (2). In the latter case, 
however, there is no finding that the con- 
structions in dispute were constructions of 
a permanent character. 

The point at issue was whether a licensee 
obtained an absolute right to the use of 
the land covered by the license if he had 
occupied it for more than twelve years. 
The Bench deciding the appeal held that 
this view was erroneous and further pointed 
out that as the plaintiff was a transferee the 
license had ceased to exist by operation of 
law. There being no case of a structure of 
a permanent character, this was obviously 
the case in view of s. 59 of the Easements 
Act. I, therefore, uphold, the finding of 
the Court below and dismiss the appeal with 
costs. 


A.N A. Appeal dismissed, 

1) 26 Ind. Cas. 445; 37 A. 91; 13 A. L.J. 1. 

2) 77 Ind. Cas. 140; 44 A. 726; 20 A. L. J. 608; A. 
I. R. 1923 All. 140. 
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 LAHORE HIGH COURT. 
Civit Petition No. 126 or 1925. 
(Firksr Civit Appgat No. 1919 or 1920.) 
4 May 28, 1926. 
Present:—Mr. Justice Harrison and Mr. 
Justice Addison.. 
His Hicuness Tus MAHARAJA or 
FARIDKOT STATE Raja HAR 
-INDAR SINGH, MINOR, THROUGH 

- Sardar Bahadur INDAR SINGH, 

PRESIDENT COUNCIL or ADMINISTRA 
-TION or FARIDKOT STATE-— 

ot PLAINTIFE-—PETITIONER 

a a versus 
Mr, ANANT RAM AND OTBERS— DEFENDANTS 

a ` | RESPONDENTS. 

€. P.C. (Act V ‘of 1908), ss. 151, 152, 0. XLI, r. 20 
—-Decree of trial Court omitting name of party— 
Appellate Court's power to implead party—Inherent 
power of Courtsto correct decrees. 
wfAn Appellate Court cannot implead under O. XLI, 
r. ¥0, O. P; C., a person who had not been made a 
party to the decree of the lower Court though he had 
been a party ‘to the suit. [p. 339, cols. 1 & 2.] 

Haridas Dey v. Kailash Chandra Bose (1) and A. 
C. T. R. M. Chetty v. Po U (2) relied on, . 

Amar Singh v. Kanshi (3) and Hemangini Debi v. 
Haridas Banerjee (4) not followed. 

Section 152, ©. P. O., deals only with clerical or 
arithmetical mistakes or errors arising from an acci- 
dental slip or omission and does not- apply to bring- 
ing a decree in conformity with the judgment by 
impleading-a person who had not been made a party 
to the decree even though he had been a party to the 


it. 339, col. 2. . 
ee s. 151, ©. P.C., a Court has inherent power 


to bring a decree into consonance with its judg- 
ment, but it isthe Courtin which the mistake has 
been committed and that Oourt alone which can put 


the matter right. [ibid.] 
“ Petition under O. XLI, r. 20,C. P. C. 


1908, praying that Lala Amar Nath, Vakil, 
Ferozepore, be made a respondent in the 
appeal mentioned above. (Original Suit 
No. 55 of 1917, decided by the Senior Bub- 
ordinate Judge, Ferozepore, on the 12th 
June, 1920.) 

Sir Mian Muhammad Shaft, and Messrs. 
Muhammad Rafi and M. L. Puri, for the 
Petitioner. 

Bakshi Tek Chand, Messrs. M. S. Bhagat, 
Jagan Nath Bhandari and Balwant Rai, for 
the Respondents. 

ORDER.— On the date fixed for thehear- 
ing of this appeal Counsel for the respond- 
ents raised a preliminary objection that one 
Amar Nath son of Joti Mal, who had been 
impleaded in the trial Court was not shown 
as arespondent and thatthe appeal could 
not proceed without him, as the result 
could only be a dead letter. Counsel for 
the appellant applied for an adjournment 
to enable himto make an application to 
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_ deal with the matter and presented a peti- 
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tion on llth February, 1925, praying that 
Amar Nath shouldbe brought on therecord 
under O. XL1,r. 20. This application Was: 
heard on the 17th May, 1926, and at tle very 
opening ofhis reply Mr. Tek Chand con- 
tended that proper course would have been 
to apply for amendment of the decree as 
a necessary preliminary to any action of 
this Court under O. XLI, r. 20,and that the 
application for amendment should have 
been made to the trial Court. 

The necessary facts are these: Two decrees 
were passed in favour of Kashi Ram ‘and 
Joti Mal, the original defendants in this 
case, against a certain Mr. Coates of 
Ferozepore. In execution of these decrees 
the decree-holders attached a house. An 
objection waslodged by Raja Har Indar 
Singh, the Raja of Faridkot, that this house 
had been sold to him that he was the owner 
of it and that the judgment-debtor had no 
right, title or interest therein. This objection 
was dismissed and the decree-holders, there- 
fore, as pointed out by Mr. Tek Chand, 
acquired a definite right defeasible only 
by a suit. A suit was instituted by the 
Raja and while it was proceeding Joti Mal 
died. An application was made to bring 
his five sons on the record and this was cone. 
They included Lala Amar Nath Pleader. 
The sult was dismissed in toto and the 
decree omitted all reference to this man 
Lala Amar Nath though the names of the 
four brothers were entered. The judgment 
curiously enough does not contain any re- 
ference to this man Amar Nath by name and 
Counsel for the appellant urges that it is 
through no neglect of his that the name was 
not entered in the appeal, more especially 
as the Counsel who actually presented the 
appeal had only come into the case at the 
stage of arguments in the trial Court. It 
lis contended, therefore, that this is a fit and 
proper case for the impleading of this man 
Amar Nath in virtue of O. XLI, r. 20, and it 
is further contended that even if O. XLI, 
r. 20 be not applicable a decree can be 
passed regarding his share or rights in the 
property orin the decree under O. XLI, 
r. 33. A large number of rulings have keen 
quoted most of which have no applicability 
to the peculiar facts of this case. Counsel 
for the appellant contended throughout that 
two courses and two courses cnly were 
open to him; one was to move the trial 
Court to amend the decree and the other 
to move this Court to implead Amar Nath 
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under O. XLI, r. 20.. He did -not see 
fit to take any action in the matter of 
amendment-of the decree, and he contended 
that, although he had taken no such action 
and there had been noamendment, it was 
still open to this Court to act under O. XLI, 
r.20 and this because Amar Nath was, in 
the words ofr. 20, ‘interested in the result 
of the appeal. He could give us no 
authority in support of this contention but 
maintained that whether Amar Nath was 
im pleaded or not the decision of the appeal if 
_in favour of the appellant would affect him: 
We are not concerned at this stage with the 
possible result of not impleading Amar 
Nath and what we have to see is whether 
O. XLI, r. 20, enables us to accede to the 
prayer of the appellant. We are further 
not concerned at this stage with the 
advisability or propriety of our taking action 
if that action be legal. We have to see 
whether itis within our powers to act or 
not before we consider any such further de- 
velopment.. 

Now, the important words are “interested 
in the result of the appeal” and Mr. 
Chand has contended very logically and 
very clearly that under the peculiar facts of 
this case Amar Nath is not directly interested 
in the result inasmuch as, not being a 
party to the decree, it is immaterial to him 
whether that decree is varied or maintain- 
ed. He has further explaiced that Amar 
Nath isin a peculiarly fortunate position 
in that by. the omission of his name he 
is more favourably situated than had the. 
suit been dismissed against him. It was 
dismissed against his brothers and they 
have acquired aright defeasible only by a 
successful appeal. He has acquired an inde- 
feasible right by the omission of his name, 
But itis contended by theother side, ‘his 
name should have been included.’ Quite 
so, butit was not, andit was for the aggriev- 
ed party, the plaintiff, who is now the 
appellant, to move the trial Court to put 
matters right and to add the necessary 
name. As this has not been done Mr. Tek 
Chand contends his client cannot be said 
to be interested in the result and, therefore, 
O. XLI, r. 20, does not apply and a fortiori 
O. XLI, r. 33 is also inapplicable. He 
relies on Haridas Dey v. Kailash Chandra 
Bose (1) and A. C. T. R.M. Chetty v. Po U 
(2). As against these authorities we find 


(1) 44 Ind. Cas. 480. 
(2) 63 Ind, Cas..973; 13 Bur. L. T. 168, 
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that in Amar Singh v. Kanshi (3) a Single 
Judge of this Court held that it was com- 
petent to implead under O. XLI, r. 20, aman 
who had not been madea party to the decree 
though he had heen a party to the suit. 

For the reasons given.in Haridas Dey 
y, Kailash Chandra Bose (1) we find our- 
selves unable to agree with this view and 
we also find ourselves unable to agree with 
the views expressed in Hemangint Debi v. 
Haridas Banerjee (4). In our opinion to hold 
that an Appellate Court can implead a 
person who'has acquired an absolute right, 
ashe has in this case bythe lapse of time 
or by the omission of his name from the 
decree, would be tantamount to denying all 
finality to litigation. It might have been 
urged thathad the mistake not been dis- 
covered until after this Court had adjudicat- 
ed upon this appeal. that mistake could 
then have been put right according to the 
view taken by.the High Courts. This may 
be so, but this action would be under s. 152 
and the reasoning apparently on which 
those decisions were based is that itis for 
the Court, which makesthe mistake to 
‘put it right and inasmuch as had we 
adjudicated on the merits of the appeal be- 
fore the mistake had been discovered we 
should have omitted the name of Amar 
Nath and it would have been for us to put 
the matter right. 

We would have ourselves been prepared 
to take action under s. 152 or s. 151, read 
singly or together had we had power to 
do so. We ourselves raised the point 
and put it to Counsel for the respond- 
ents and he has satisfied us that we, 
as an Appellate Court, have no power under 
these sections to implead Amar Nath at this 
stage. He points out that s. 152 does not 
go so far as the old section and that it only 
deals with clerical or arithmetical mistakes 
or errors arising from any accicental slip 
or omission, and the meaning of this word 
‘omission’is explainedin Mangat Rai v. Alia 
(5) and other rulings. These show that it does 
not cover and include the facts of this case. 
It is, therefore, s. 151, to which we must turn 
to discover the inherent powers of the Ccurt 
to bring the decres into consonance with 
its judgment ; and we have no manner oi 
doubt that itis the Court in which the 
mistake has been made, and that Court alone, 


3) 76 Ind. Cas. 285; A. L R. 1925 Lah. 629. 
(4) 46 Ind. Cas. 398; 8 Pat. D. J. 409; (1918) Pat. 
n 


6; 5 P. L. W. 215. 
ac) 59 Ind. Cas. 574; 92 P. R, 1919, 
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which can put the matterright. We do not 
_ understand the reason why the appellant 
did not make the necessary application to 
the trial Court, but he has failed to take 
the necessary action and, as we are unable 
to act on our own motion, we have no course 
open tous buttorefuse to implead Lala 
Amar Nath and dismiss this application 
with costs. We do so. 

Application dismissed. 

R, L. 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 718 or 1925. 
July 13, 1926. — 
Present:—Mr. Justice Sulaiman and 
Mr, Justice Boys. 
LAL BEHARI MISRA anp aNoTHER— 
PLAINTIFFsS—APPELLANTS 
VETSUS 
EQEEN MOHAMMAD HAJJAM 
AND ANOTHER —DEFENDANTS—-RESPONDENTS. 
Agra Pre-emption Act (XI of 1922), s. 21—‘Per- 
son not having such right, meaning of—Joining of 
person entitled to pre-emption but disqualified by es- 
toppel, effect of—Inflation of sale price—Estoppel of 
pre-emptor. MH KENA 
The words ‘a person not having such right’ in s. 21 of 
the Agra Pre-emption Act refer to persons not included 
in the category of recognised pre-emptors and do not 
contemplate persons who possess the right of pre- 
emption but are disqualified in equity from claiming 
such right. Section 21 of the Act does not alter the 
previous law. [p. 340, col. 2.| 
The fact that a pre-emptor acquiesced in a sale and 
refused to buy the property at the price entered in 
the sale-deed, does not estop him from pre-empting 
the sale if it is proved that the price was fraudulently 
inflated in the sale-deed with a view to defeat pre- 
emptors. [p. 341, col. 1.] 


Second appeal from adecree of the Sub- 
ordinate Judge, Basti, dated the 6th of 
January, 1925. 

Mr. Harnandan Prasad, for the Appel- 
lanis. 

Messrs, Sankar Saran and Ambika Pra- 
sad, for the Respondents. 


JUDGMENT. —This is an appeal by 
two plaintiffs arising out of a pre-emp- 
tion suit. The ostensible sale consideration. 
entered in the sale-deed was Rs. 793-7-8. 
The Court of first instance found this 
consideration proved. The defendant-vendee 
had taken the plea that the plaintiff 
No. 1 had acquiesced in the sale and was 
estopped by his conduct from claiming it 
and further that in consequence plaintiff 
No. 2 also was disqualified. This conten- 
tion was not accepted and the suit was 
decreed. On appeal the learned Subordi- 
nate Judge has held that the true consider- 
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ation wasnot Rs. 7938-7-8 but that out of 
it asum of Rs. 184-8-0 was not genuine 
but fictitious. He has, however, held that 
Lal Behari plaintiff agreed to the saje-deed 
in question and was present at the ¢ime’ 
of its registration and accepted the amount 
which was left with the vendee for pay- 
ment to him. He has, therefore, held that 
Lal Behari was estopped from claiming 
pre-emption.: He has then gone on to hold 
that under s. 21 of the Agra Pre-emption 
Act, plaintiff No. 2 also by reason of hav- 
ing joined plaintiff No. 1 with her, has lost . 
her right to pre-empt. 


It may be pointed out that before the 
new Act was passed the rulings of this 
Court were that apre-emptor is disquali- 
fied from pre-empting if he joins with him 
a stranger, that is to say, a person who has 
no. locus standi to pre-empt the sale. But 
where one co-sharer had joined another co- 
sharer in the suit but this co-sharer was 
disqualified from pre-empting by reason 
for instance, of not having performed the 
necessary demands required by the Muham- 
madan Law, it used to be held that the 
first co-sharer was not disqualified from 
maintaining the suit merely because he 
had joined the second co-sharer in it. We 
may refer io the case cf Chotu v. Husain. 
Bakhsh (1). Plaintiff No. 1 is admittedly: 
not a stranger to the mahal. He is not 
such a person as would be objectionable 
to the co-parcenary body if be were to ac- 
His disqualification if 
at all is said to arise owing to his conduct 
in having accepted the sale before the suit. 
This at best amounts toan equitable 'es- 
toppel. We do not think that s. 21 was 
intended to alter the previous law. Under 
s. 21 where a person having a right of 
pre emption sues jointly with a person not 
having such aright, he shall lose his right. 
The question is as to the scope of the 
phrase “with a person not having such 
a right” thatis whether a person who had 
had such right and had lost it by acqui¢s- - 
cence is included in the category of persors 
not having such right, or whether that 
phrase only means “persons not included 
in the category of recognised pre-emptors”. 
Even if the language of the section were 
ambiguous we would prefer to give it the 
interpretation which would be in accord 
with the previous view, but we think that 
there is really no ambiguity and the section 


(1) A. W. N. (1893) 25, 
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does not contemplate persons who possess 
the rightof pre-emption but who are dis- 


qualified in equity from claiming it. In. 


this view plaintiff No. Z at any rate would 
not be disqualified from claiming pre-emp- 
oe merely because of having joined plaint- 
a Yo, 1 who is said to have been disqualifi- 
5 ; 


Weare, however, of opinion that in this 
particular case even plaintiff No, 1 is not 
disqualified. The sale-deed was ostensibly 
fora sum of Rs. 793-7-8. The plaintiff can 
be taken to have notice that the transaction 
was settled at the price and his acquies- 
cence can only amount to a refusal to pur- 
chase the property at the price. But as 
has now been found by the lower Appel- 
late Court the price was fraudulently in- 
flated in the saledeed presumably with 
a view to defeat possible pre-emptors. If 
the plaintif had been offered this property 
at the true price and he had refused to 
take it, he would certainly have been es- 
topped, but this not being the case it is 
diffizult to hold that the plaintiff is under 
these circumstances estopped in equity. ` 

We, accordingly, allow this appeal and 
setting aside the decree of the lower Ap- 
pellate Court decree -the claim for pre- 
emption of the property on payment of 
Rs, 603158 within six weeks from this 
date. Incase the deposit is made in time 
the plaintiffs will be entitled to their costs 
in all Courts. Ifthe amount is not paid 
the suit shall stand dismissed with costs in 
all Courts.. Fees will include fees on thé 
higher scale. | 

A f8. D. Appeal allowed. 


ee a, 


CALCUTTA HIGH COURT, 
Civit Romn No. 157 or 1926. 
March 2, 1926. 

Present :—Mr. Justice Suhrawardy 

and Mr. Justice Page. ; 
NARENDRA NATH DEY SIRCAR— 
° PETITIONER i 
VETSUS 
Srimati PROMILABALA DASSI AND 
OTHERS— OPPOSITE PARTIES. 
Trusts Act (II of 1882), ss. 84, 49—Procedure~ 


Order directing co-trustee to pay a sum of money to 
another co-trustee, validity of. 

_ An application under s. 34 of the Trusts Act is an 
independent procedure analogous to originating sum- 
mons for direction or advice of the Court in matters 
relating to the trust. [p. 3£2, col. 2.] 


NARENDRA NATH DEY SIRCAR V. PROMILABALA DASSI, 


‘in the office of the trustee. 
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Section 34 of the Trusts Act relates only to matters 
in which a trustee in order to protect himsalf asks 
the advice or opinion of the Court on any question 
respecting the management or administratioa of the 
trust property. [ibad.] 

A Court can, unders. 31 of the Trusts Act authorise 
a trustee toadvance money himself or to raise money 
on the security of the trust property or otherwise, for 
carrying on the trust but an order directing a Gon 
trustee to pay a specific sum of monsy to another co- 
trustee cannot be passed under that section or under 


85. 49. [p. 342, cols 1 & 2.] - 


Rule against an order of’ tha District 
Judge, Hooghly, in Miscellaneous Case 
No. 82 of 1924.. 

Babus Rupendra Kumar Mitter and Para» 
mananda Lahiri, for the Petitioner. 

Mr. P. C. Bose (Counsel), Babus Nirode 
Bandhu Ray and Joges Chandra Bose, for 
the Opposite Parties. 

JUDGMENT.—It is to be regretted 
that this matter has taken the presenti 
shape. It appears thatone Sureswar ap- 
pointed his father Manmatha trustee under 
a deed of settlement dated the 15th March, 
1920, with power to appoint his successor. 
On the 3rd July, 1922, before his death 
Manmatha appointed the petitioner (his 
brother) and the opposite party Promila- 
bala (his daughter-in-law) as his successorg 
Till the llth 
September, 1924, the petitioner acted asa 
co-trustee ; and it appears from the various 
papers that have been placed bafore us 
that he had the active management ofthe 
trust propertyin his own hands. On that 
day he executed a document by which he 
retired from the trusteeship and appointed 
Kalidas (another brother’s son) as trustee in 


hisstead. Onthe29th November, 1924, Kalidasa 


made an application under s. 72 of the Indian 
Trusts Act of 1882 for being discharged from. 
the trusteeship. His case is that he was not 
aware ofthe real state of the trust pro- 
perties atthe time he accepted the trustee- 


.ship andisnot willing to act further as 


the properties were heavily involved. This 
application has been registered in the Court 
below as Miscellaneous Case No. 82 of 
1924. Promilabala is opposing this applica- 
tion and the matter is still pending before 
the learned District Judge. It appears that 
inthe meantime in connection with this 
suit she made an application purporting ta 
beunderss. 34 and 49 of the Indian Trusts 
Act in which she alleged that there was a, 
case pending against the trust property 
situated in the Districtof Cuttack and that 
she had not sufficient funds in her hands 
to defend it. She further alleged that 
Narendra (the petitioner) was the manager 


of the trust property and asked fora direc- 
tion upon him or upon Kalidas whoever 
“might be the trustee, for payment of money 


to conduct the litigation in the Cuttack. 


Court. The learned Judge on the 13th 
February; 1926, passed the- following order 
thereupon: “ That Narendra Nath ‘Dey 
Sircar be directed to pay Rs. 500 out of 
the trust fund to Promilabala Dassi for 
conducting the litigation in the Cuttack 
Court within: 7. days, in case Narendra 
Nath does not conducfthe defence of the 
suit himself. Should he fail to do so, for 
the present, Promilabala is directed either 
to, advance. money herself or to raise a loan 
either without security or by hypothecating 
any trust property that she would consider 
proper,’ 

. Against this order the present Rule has 
been obtained and itis argued on behalf 
of the. petitioner that the order is without 
jurisdiction.. : We are of opinion that this 
contention is partially correct. The learn- 
ed Judge hag treated the application iby 
the opposite party asan application in.con- 
nection with the Miscellaneous Case No, 82 
of 1424. In this he is clearly -wrong, An 


application under s. 34 is- an independent - 


procedure. analogous to originating summons 
for direction or.advice of the: Court:.in 
matters relating to the trust. The procedure 
followed by the learned Judge may be 
irregular but it does not affect the merits 
of thecase.: But the real ground of objec- 
tion ‘dgainst this order is that he was not 
competent under. this section to pass an 
‘order like the one he has passed.. It seems 
to us. that the .order -so far a3 it directs 
‘Narendra.to pay-Rs. 500 is an order.which 
could. not -` be passed . under that section. 
‘Phat ‘section; relates. only to matters-in 
which -the. trustee Ln. order. to protect him- 
self asks the advice or opinion of the: Qourt 
on any question respecting. the manage- 
ment oradministration of-the trust pro- 
‘perty. ‘Chis-portion of the order can neither 
pe defended under s. 49 which deals with 
questions which are within the discretion 
-of the trustee’and where that- discretion has 
mot been reasonably exercised. - But we 
think -that the, second portion of the order, 
-namely, that the- opposite party. (Promila- 


-bala) may advance - money’ herself or raige- 


-Joan on the security of'the trust-property 
-er otherwiseisan ; order which the learned 
“Judge is competent to-passunders., 34 of 
-the Indian Trusts Act, 

o We, accordingly, seb'aside that portionof 
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the order which directs the petitioner, 
Narendra, to pay Rs. 500 out of the trust 
funds and maintain the latter portion of 
the order. Itis, however, suggested to us 
that there might be some difficulty in 
Promilabala's raising the money as umler 
s. 48 of the Indian Trusts Act all the 
trustees must join in such matters. As it 
has not yet been decided who the other 
trustee is there is no harm in allowing 
Promilabala, theadmitted trustee, to raise 
the money for the protection of the trust 
property. The Rule i is disposed of in these 
terms. 

We express the hope that the learned 
Judge will find ib convenient to dispose of 
the application made by Kalidas under s, 72 
of the -Indian Trusts Act as early as 
possible in the interest of the trust. 

In the circumstances of the case we make 
no order as to costs. 

Let the record be sent down as soon dg 
possible. 

A. N. A: Order accordingly. 


- EE 


ALLAHABAD HIGH CO URT: 
SECOND rvi APPEAL NO. 182s. oF 1923; 
“May 28, 1926. ‘ 
Present. -—Mr. J ustice Daniels and | 
i “Mr. Justice King. 
a MAHADEO PRASAD—DeraxDant—= 
o APPELLANT 
versus — 
SHYAM SUNDER—PLAINTIFS AND 
- Musammat TULSHA AND anorHER— 


DsFENDANTS—RSSPONDENTS. 

Hindu Law—Alienation by widow—Consent of pre- 
sumplive reversioner, whether kah a alienation 
without necessity. 

The consent of the presumptive rever sioner does 
not vdlidate a sale by a Hindu widow of a portion 
3 her estate without legal necessity. [p. 343, col 


Rangasami Gounder v. Nachiappa Gounden (1), ex- 
plained. 


Harihar Prasad v. Udai Nath Sah (2), followed. 

Second appeal against a decree of the 
Additional District Judge, Allahabad, dated 
the 18th of August, 1923. 

Dr, K. N. Katju, for the Appellant. : 

Mr. N. P. Asthana, for the Respondents. 

JUDGMENT.—The defendant-appel- 
lant, Mahadeo Prasad, is the vendée ofa 
house from a Hindu widow Musamimat 
Tulsha. The sale to him was made with the 
consent of the nearest reversioner Lalai. 
The plaintiff sued as next reversioner after 
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Lalai, who having consented to the sale- 
deed is disqualitied from suing. The only 
relief granted to him by the Court below is 
a declaration that the sale-deed will not be 
-binding on the teversioners other than 
Lalai after Musammat Tulsha’s death. The 
plaintiffs right to this relief was contested 
in both the Courts below on the ground 
that the sale was for legal necessity and 
with the consent of Lalai, the next pre- 
Sumptive reversioner. Both Courts have 
found that the sale was not for legal neces- 
sity. The defendant has pressed his appeal 
to this Court on two grounds: 

-l. That the house was the sole property 
possessed by the deceased, and that thesale 
under the Privy Couneil ruling in Ranga- 


sami Gounden v. Nachiappa Gounden (1) 


comes under the doctrine of surrender, and 
no question of legal necessity arises. 

2, That in any cass the consent of the 
nearest reversioner raised a presumption of 
legal necessity which has not been rebutted, 

To the first plea there are two fatal objec- 
tions. In the first place it was never urged 
in the Courts below that this house was the 
sole property inherited by the widow, and 
there is no finding to that effect.. It is not 
open to the. appellant to put forward in 


second appeal a new plea involving an issue 
offact for the determination of which there ' 


are no materials on the record. In the 
second place we are. unable to accept the 
interpretation placed by the learned Advo- 
cate on the Privy Council judgment. It is 
true that there is one sentence in the body 
ofthe judgment which may appear to favour 
that interpretation, but when their Lordships 
come to sum up the principles established 
by the decided cases they limit the case of 
an alienation which operates independently 
ofany question of legal necessity, to an 
alienation by the widow of her whole 
interest in favour of the next reversioner or 
reversioners atthe time of the alienation. 
They definitely lay down that in the case of 
an alienation of either the whole or part of 
the estate the consent of the reversioners 
interested in disputing the transaction 
affords a presumption of the validity of the 
transaction which holds good until rebutted, 
The very same argumant which has bean 
advanced by the avpellant in this case was 


(1) 50 Ind. Gas 493; 46 L A’ 72; 42 M. 523; 36 M. 
L J. 493: 17 A. L.J. 533; 296. L.J. 539: 21 Bom. 
L. R. 610; 23 G. W. N. 777; (1919) M. W. N. 262: 
26 4 L.T.5; 10 L. W, 105; 1 Ù. P, L. R. (P.O) 66 
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put forward and rejected in Harihar 
Prasad v. Udai Nath Sah (2). In that case 
there was a gift of the entire estate with the 
consent of the next reversioner. ; 

The second plea does notarise. The case 
has not been decided on the burden of 
proof but on a definite finding by both 
Courts that no legal necessity existed. The 
learned Judge of the Court below was alive 
to the presumption raised: by the consent 
of the next reversioner, for he cites in his 
judgment the case of Ghisiawan Pande v. 
Raj Kumari (3) where the question of the 
presumption arising from the consent of the 
reversioner was considered, but was held to 
be insufficient where there was definite 
evidence which negatived the existence of 
legal necessity. That is exactly the position 
which arises in the case before us. 

We, accordingly, dismiss the appeal with 
costs including fees on the higher scale 

The cross-objections put forward by the 
respondents have not been pressed and are 
also dismissed with costs including fees on 
the higher scale, i 

A. N. A. Appeal dismissed, 

(2) 74 Ind. Cas. 113; 45 A. 260; 21 A. L. J, 77; A.L 
R. 1923 All. 190. 

(3) 63 Ind. Cas, 556; 19 A. L. J. 647; 43 A. 534. 


PATNA HIGH COURT. 
ÅPPEAL FROM ORIGINAL ORDER No. 260 
or 1925. 

July 6, 1926. 

Present:~-Mr. J mous Das and Mr. Justica 
Oss, 

Babu JUGAL KISHORE AND ANOTABR— 
APPELLANTS 


VETSUS 
Musammat SONABATI KUMARI— 


RESPONDENT. 

Impartible estates--Rent, lability to attachment — 
Realized and unrealized rent—Ghatwali tenures. 

The produce of an impartible estate does not neces- 
sarily belong to and form an accretion to the original 
property and can, therefore, be attached and sold, 
ae it has not been treated as an accretion. [p. 344, 
col. 1. l i 

Rent which has become due is produce of the im- 

artible estate, whether it had actually come: into the 
hand of the owner or not and there is no distinction 
between realized and unrealized rent in this respect, 
[p. 344, col. 2.] 

Aparna Debi v. Shiba Prashad Singh (1) ant 
2,4 


followed, 


344 
: The fact that ghatwalt tenures are inalienable does 
not affect ths question whether the unrealized rents are 
corpus of the estate or not. [p. 344, col. 2.] 
_ ` Appeal from an order of the Subordinate 
Judge, Dumka, dated the 5th August, 1925. 
Messrs. 9, Sinha, C. M. Agarwala and 
K.P. Sukul, for the Appellants. 
Messrs. Sultan Ahmed and Nirod Ch. 
Roy, for the Respondent. 
, JUDGMENT. 


Ross, Jd.—This is an appeal against 


an order passed by the Subordinate 
Judge of Dumka striking off an applica- 
tion for execution. As the decree is still 
capable of execution, there is no merit in 
the appeal against the order striking off 
the execution petition; because another 


execution petition can be brought; and, - 


in this view, the appeal must be dismissed. 
The learned Counsel for the appellant has 
referred toan order passed on the 17th of 
July dealing with the question of the decree- 
holder's right to proceed against rents 
accruing due in the timeof the late ghatwal 
judgment-debtor, but unrealized. It is 
conceded by the learned Counsel for the 
respondent thatthe question did not pro- 
perly arise for decision, inasmuch as the 
application for execution was an application 
for attachment of the immoveable property 
and for the appointment of a Receiver 
to collect the rents. The decision, there- 
fore, cannot be res judicata, But, as the 
matter has been discussed, we think it 
right to express our opinion upon the ques- 
tion raised. 
The learned Subordinate Judge said tha 

as the ghatwalt property, the rents of which 
are in question, is inalienable and imparti- 
ble, the unrealized rents of the villages 
formed the corpus of the ghatwali property 
and could not be attached and alienated. 
This question has been dealt with by this 
Court in Aparna Debi v. Shiba Prashad 
Singh (1) where with reference to the 
decision of the Judicial Committee in 
Jagdama Kumari Singh v. Wazir Narain 
Singh (2) it was observed that it had been 
held by the Judicial Committee that the 
produce of an impartible estate does not 
necessarily belong to and form an accretion 
to the original property. It was pointed 


(1) 83 Ind. Oas. 623; 3 Pat. 367; 5 P. L. T. 111; (1924) 
Pat. 207; A. I. R. 1924 Pat. 451. 

(2) 77 Ind. Oas. 1041; 2 Pat. 319; A. I. R. 1923 P.O. 
59; 44 M. L. J. 593; 37 O. L. J. 287; 32 M. L. T. 157; 
4 P. L. T. 319; 25 Bom. L. R. 676; 18 L. W. 555; 28 
O. W. N. 98; (1923) M. W. N. 460; 50 L A 1 
(P.O). s | 
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out in the case now quoted that there was 
no evidence that the late Raja treated the 
produce of the estate as an accretion., With 
regard to the distinction which was sought 
to be drawn between realized and unrealiz- 
ed rents, it was pointed out that rent Which 
had become due was produce of the imparti- 
ble estate, whether the produce had actually 
come into the hands of the owner or not, 
and that there wastno distinction between 
realized rent and unrealized rent in this 
respect. This decision was followed by the 
Calcutta High Court in Prayag Kumari 
v. Siva Prasad Singh (8). Learned Counsel 
for the respondents contends thata distinc- 
tion must be drawn between an ordinary 
impartible estate and a ghatwali, because 
an ordinary impartible estate is alienable 
where asa ghatwali is inalienable; and he 
argues that the rents and profits of a ghat- 
wali estate would be subject to different 
incidents. But there is nothing in the 
special ghatwalz law of inalienability to 
affect the question whether these unrealized 
rents are corpus of the estate or not. 
Consequently it would appear that the 
decision of the Subordinate Judge on this 
question is erroneous; but this matter only 
arises incidentally in-the present appeal, 
because the question discussed by the 
Subordinate Judge did not properly arise 
on the application then made and ought 
not to have been dealt with. 

With these observations the appeal is 
dismissed with costs, ` 

Das, J.—I agree. 

A. N. A. Appeal dismissed. 

(3) 93 Ind. Cas. 385; 42 O. L. J. 280 at p. 455; A. 1. 
R. 1926 Cal. 1, 


ALLAHABAD HIGH COURT, 
SECOND CIVIL APPEAL No. 290 or 1924. 
June 28, 1926. 

Present:—Sir Grimwood Mears, KT., 
Chief Justice, and Mr. Justice King. - 

RAJ BALLAW PRASAD—PLalintTIFF 
—APPELLANT 
VETSUS 
B. DALIP NARAIN SINGH, alias 
B. BHABHUTI SINGH AND OTHERS 
—-DEFENDANTS—RESPONDENTS. 

Hindu Law—Joint family—Alienation—Right of 
transferee of whole interest in family property. to 
impeach transfer by member on the ground of absence 
of legal necessity. 
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A transferee of the whole interest of the joint 
family in joint family property represents the whole 
joint family and is, therefore, entitled to contest the 
validity of a transfer made by one of the members of 
the family on the ground that it was not for legal 
necessity and was not binding on the family. 

uhammad Muzamilullah Khan v. Mithu Lal (1), 
followed. à 


Second appeal against a decree of the 
District Judge, Gorakhpur, dated the 12th 
January, 1924, i 
; Mr. Kamalakanta Verma, for the Appel- 
ant. 

Mr, Iqbal Ahmad, for the Respondent. 


JUDGMENT.—This was a suit for 
money due on a simple mortgage executed 
by Ganga Bishen Singh, (father of three of 
the defendants) in favour of the plaintiffs 
father on the 26th of August, 1910. De- 
fendants Nos.2 to 16 were subsequent 
trausferees. ; 

The only defendant who contested the 
suit was Harish Chand, defendant No. 4, 
who purchased a portion of the mortgaged 
property at an auction sale held in execu- 
tion ofa simple money-deeree obtained by 
one Musammat Parmawati against Ganga 
Bishen the mortgagor. 

Among the defences set up by Harish 
Chand was the plea that, Ganga Bishen as 
the father of a joint Hindu family was not 
authorised to mortgage the property with- 
out legal necessity. The trial Court found 
that the plaintiff had failed to prove legal 
necessity and accordingly dismissed the 
plaintiff's suit. 

The plaintiff, in appealing to the Court 
of the District Judge, accepted the finding 
that legal necessity for the loan was not 
proved, but he contended that Harish 
Chand a8 a mere auction-purchaser was 
not entitled to impeach the validity of the 
mortgage by putting the plaintiff to proof 
of legal necessity. The Court below decid- 
ed this point against the plaintiff and 
dismissed the appeal. The same point 
has again been argued before us in second 
appeal. 

In the case of Muhammad Muzamilullah 
Khan v. Mithu Lal (1), which was relied 
upon by the Court below, a Full Bench 
of this Court laid down the principle that 
a transferee of joint family property is 
entitled to contest the validity of a transfer 
made by one of the members of the family. 
On this principle it is clear that if Harish 
Chand the transferee has acquired the 


(1) 11 Ind. Cas, 220; 8 A. L. J, 901; 33 A, 783 (F. B3. 
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interests not only of Ganga Bishen the 
mortgagor but of the whole joint family 
then he is entitled to contest the validity 
of the mortgage executed by Ganga 
Bishen. 

In the case to which we have referred 
it was held that the transferee, although 
he had acquired his title from one vo- 
parcener only, must be presumed to have 
made good his title as against the other 
co-parceners also by reason of the fact 
that he had held possession for more 
than 12 years. In such circumstances, 
it was held that he represented the whole 
family, 

The learned Counsel for the appellant 
seeks to distinguish the present case on 
the ground that the transferee has not 
been in possession of the property for 
more than 12 years. This istrue. The 
transferee, Harish Chand, cannot base his 
claim to represent the whole of the 
joint family on the strength of possession 
for over 12 years but he can claim to 
represent the whole family on other 
grounds. It is shown by the judgment 
of the Court below that in 1915 two sons 
of Ganga Bishen brought a suit against 
Harish Chand the auction-purchaser for 
a declaration that they were not bound 
by the sale and that their interest still 
subsisted. It was definitely decided in 
that suit that Harish Chand had pur- 
chased not merely the personal interest 
of Ganga Bishen, but the whole interest 
of the family. In the present case, there- 
fore, it has been judicially held that 
Harish Chand has acquired the whole 
interests of the joint family and not merely 
the personal interest of Ganga Bishen. 
Harish Chand, therefore, represents the 
whole joint family, and on the principle 
laid down in the Full Bench ruling, re- 
ferred to above, he is entitled to impeach 
the validity of the mortgage executed by 
Ganga Bishen and to put the plaintiff to 
proof of legal necessity. 

We, accordingly, confirm the decree of 
the Court below and dismiss the appeal 
wi costs including fees on the higher 
scale. 


A. N. A, Appeal dismissed, 
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‘ MADRAS HIGH COURT. 
~ Sgoonp Crvin APPEAL No. 1569 of 1928. 
March 25, 1926. 

Present :—Mr. Justice Krishnan, 
RAGHAVA IYENGAR AND ANOTHER— 
DEFENDANTS Nos. 4 ano 5—APPELLANTS 

VETSUS 
‘IRULA THEVAN AND OTABRS—PLAINTIPP 
‘AND DerenpantTs Nos. 1 To 3-—-RESPONDENTS. 


Appeal by defendant even when sutt is dismissed 
against him. 
. Where the findings of a Court on points directly 
and substantially in issue in acase are against the 
contentions of the defendant, he is entitled to appeal 
eee the suit is dismissed as against him. [p. 347, 
cO 

Secretary of State v. Swaminatha Koundan (1), dis- 
tinguished. 
` Nimmagadda Venkateswaralu v. Bodapati i 
-ayya (2), relied on. 


Second appeal: against a decree ‘of the 
Court of the Subordinate J udge, Sivaganga, 
an A.S. No. 95 of 1921 (A. S. No. 37 of 
‘1921, District. Court, Ramnad),: preferred 
against that of the Court of the Prin- 
cipal District Munsif, Manamadura, in O. 
S. No. 176 of 1918. | 

Mr. R. Srinivasa Ayyengar, for the Appel- 
Jants. . 

Messrs. K. Rajah Ayyar and V. Rama- 
swamy Iyer, forthe Respondents. 


JUDGMENT.—This second appeal 
arises in a suit brought by the plaintiff 
claiming as mortgagee from certain maha- 
janams of the village to recover possession 
‘of suit properties from defendants Nos. 1 
“and 2. The mahajanams were made party 
defendants for the express purpose of de- 
‘termining the rights of all parties concern- 
‘ed. Defendants Nos. 1 and 2 denied the 
right of the mahajanams as well as that of 
‘the ‘plaintiff. They pleaded that they had 
‘neither title nor possession within 12 years 
before the date of suit. 


The first Court found the points raised 
in favour of defendants.Nos. land 2 and 
dismissed the suit. Against that decree 
the plaintiff did not appeal. But two .of 
the mahajanamsappealed. As a matter of 
fact the first Court had dismissed the suit 
‘against the mahajanams also -with costs. 
Nevertheless as the finding of the first Oourt 
that neither the mortgagors nor the mort- 
gagees had any title or possession within 
the last 12 years was against the interest 
of the mortgagors, they appealed against 
that decree. In appeal the case has been 
disposed of ina curious manner by the 
Subordinate Judge. He discussed the evi- 
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findings on the points raised in the case 
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dence in the case and was apparently inclined 
to hold that both title and possession within 
the last 12 years of the mortgagors were 
established but he has come tono very de- 
finite and clear findings on thess points. 
He goes on to say: “ But for the fact that 
the plaintiff whose suit was dismissed has 
not chosen to appeal against the decree, 


‘there will be no difficulty in the appropri- 


ate decree to be passed herein.” 

Apparently if the plaintiff had appealed, 
he would have been given a decree for 
possession against defendants Nos. 1 and: 
2, But the Subordinate Judgesays: “Tam 
unwilling to setaside the decree of dis- 
missal so farasthe plaintiff is concerned 
without his taking exception to it, bub at 
the same time such conduct of the plaintiff 


should not be allowed to prejudice the 


rights of the mahajanams two of whom are 
the appellants.” He, therefore, proceeds to 
declare “that the rights of the appellant, 
‘amongst other mahajzanams in the sites A, 


.B, Cand D are left undetermined ” and dis- 


misses the appeal. He makes the declara- 


-tion so that by reason of the default of the 


plaintiff, the rights of the appellant may 
not be prejudiced. I think that this is not 
a proper disposal ofthe appeal. The learn- 
have come to definite 


and- if he was of opinion that the title of 
the mortgagors as well as their possession 
within. 12 years was proved, he should have 
given a decree giving effect to those findings. 
It may be that as the mortgagorsa are not 
entitled to possession, they could not get 
a decree for possession. Buta decree for 
possession -could have been given to the 
plaintifi-mortgagee under O. XLI, r. 33, C. 
P. C., even though he had not appealed. It 
was contended that the rule above men- 


tioned could not be applied because the 


appeal of the mortgagorsin the lower Ap-- 
-pellate Court was itself not a competent 
one, as there was nothing in the decree 
passed by the first Court which was against 
them. It is, however, clear to my mind that 
though that suit was dismissed against them 
by the first Court, that Court “had given 
effect to its adverse findin gs that the mort- 
gagors as well as the mortgagee had no 
title and no possession within 12 years by 
dismissing the plaintiff's suit. So long as 
that dismissal remained, it would pre- 
judice the mortgagors, They had, therefore, 
a right of appeal against the first Court's 
decree, 


t 
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The learned Vakil for the respondent 
cited the Secretary of State v. Swaminatha 
Kounden (1) in his favour. Butthat case 
is different fromthe present case, There it 
was held as the head-note shows * The fact 
that “n the judgment thereis an adverse 
finding on a point not directly or substantia- 
ally in issue between the parties will not 
give a party a right to contest sucha fnd- 
ing where the decree is entirely in his 
‘favour, and does not necessarily imply that 
finding. The finding would not act as res 
judicata as regards such a point,” 

In the present case though the decree was 
formally in favour of the mortgagors, there 
were. findings against their conteations on 
‘which the Court acted in dismissing the 
plaintiffs suit. Those findings are on points 
directly and substantially in issue between 
the parties; in fact they were practically 
the only issues of importance in the case. 
In these circumstances the ruling in Sec- 
retary of State v. Swaminatha Kounden (1) 
cannot be applied. I am inclined to think 
“that the mortgagors were entitled to appeal. 
-This viewisin accordance with the -view 
taken by Sir Kumaraswami Sastri, J., in 
Nimmagadda Venkateswaralu v. Bodapati 
Lnngayya (2). 

In the lower Appellate Court, no objection 
‘seems to have been taken by the Ist and 
-2nd defendants -to the maintainability of 
‘the appeal on the ground that there was no 
‘decree against the appellants, The appeal, 
I think, was a competent one in the lower 
- Appellate Court and it should have been 
disposed of according to law. The decree 
“of the lower. Appellate Court must, there- 
‘fore, be setaside and tha case remanded 
- to it for a fresh disposal according to law. 
‘The costs will abide and follow the result. 
‘Phe Oourt-fee paid will be refunded to the 
- appellant. : 
OWN, 
8, D, Decree set aside. 


(1) 12 Ind. Cas. 167; 37 M.25; 10M. L. T. 292; 
- (1911) 2 M. W. N. 393; 21 M. L, J. 947. 

(2) 83 Ind. Cas. 050; 20 L. W. 63; (1924) M. W. N. 
491; -L7 M., 633; A. L R. 192) Mad. 639, 
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ALLAHABAD HIGH COURT. 
SgeconD OIVIL APPEAL No. 1662 or 1923, 
May 25, 1926. 
Present:—Mr. Justice Walsh and 
Mr. Justice Pullan. 
MUNNI LAL—Puaintirr— 
APPELLANT 
tersus 
Musammat SHYAMA SONARIN AND 
OTHERS— DEFENDANT3— RESPONDENTS. 
Hindu Law—NMarriaye-—Sudra and Vaish, marriage 
between, whether legal, 
Under Hindu Law a Sudra cannot contract a legal 
marriage with a Vaish. 
Padam Kumari v. Suraj Kumari (1) and Sespuri v. 
Dwarka Prasad (2) relied on. 
Second appeal against a decree of the 
aera Julge, Benares, dated the 17th July, ` 
923. 
A Mr. Saila Nath Mukerji, for the Appel- 
ant. 
Mr. K. C. Mital, for the Respondents. 
JUDGMENT. —The plaintiff in this 
case is the illegitimate son of a Sonar 
father and a Mallahin woman. He claims 
restitution of conjugal rights with a wo- 
man who is now admitted to be the 
legitimate daughter of Kasarwani Baniya 
‘parents. Ths only question which we 
have to decide is whether such a marriage 
can, under Hindu Law, be considered legal. 
We have been shown several authorities 
in support of the view that marriage be- 
tween different sub-castes of Sudras have 
baen held to-be legal but we have seen 
no case in which it has been held that 
a legal marriage can bə contrasted be- 
tween a Sudra and a Vaish, In this case 
“the girl is undoubtedly a Vaist and the 
plaintif is a Sudra., The authority which 
we follow is that of this High Court in 
a case reported as Padam Kumari v. Suraj 
Kumari-(1) in which it was held that 
a Brahmin could not legally marry a 
Chhattri, and againin Sespuri v. Dwarka 
Prasad (2) where it was held that a 
fortiori a Thakur man could not legally 
marry a Brahmin woman. In our opinion 
this question has already been settled by 
authority and the view taken by the 
lower Appellate Court is correct. We dis- 
miss this appeal with costs in this Court on 
‘the higher scale. 


A. N. A. Appeal dismissed, 


(1) 28 A. 455; A. W. N. (1996) 83; 3 A. L, J, 209, 
. < (2) 16 Ind, Qas. 222; 10 A, L, J 
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PATNA HIGH COURT. 
ApPaaL FROM APPELLATE DROREE No. 12 
or 1924, 

June 29, 1926, 
Present :—Mr, Justice Ross and 


Justice Macpherson. i 
DINANATH RAI—Dasrexpant—APPBLLANT 


VETEUS 


RAMA RAT—PLAINTIFFE —RSSPONDENT, 

_ Evidence Act (I of 1872), s: 66—Document denied 
tn pleadings—Notice to produce if necessary before 
admitting secondary evidence—Transfer of Property 
Act (IV of 1882), s. 60~—-Tender, whether necessary 
before suit for redemption—Adverse possession—Mort- 
gigee, whether can set up against mortgagor. 

Where the existence ofa document is denied by 
a party in the: pleadings a Court may admit second- 
ary evidence of the same without issuing notice to the 
party to produce the originalin view of the proviso 
to s. 68 of the Evidence Act which empowers a Court 
to NE with such notice ifit thinks fit. [p. 348, 
col. Z. 

Maung Po Ni v. Ma Shwe Kyi (1) not followed. 

Bhubaneswari Debi v. Harisaran Surma Moitra (2) 
and Krishna Kishori Chasdhrani v. Kishori Lal Roy 
(3), distinguished. 

Section 60 ofthe Transfer of Property Act only 
defines the right toredeem and dozs not lay dowa 
that tender of the mortgage-monsy is a condition pre- 
cedent to the institution of a suit for redemption. [p. 
349, col. 1.] 

Raghunandan 
followed. i 

A mortgagee does not acquire title by adverse 
possession against the mortgagor by the mere fact that 
his name was recorded as kashtkar in the Record of 
Rights in batwara proceedings to the knowledge of 
‘the mortgagor. |ibid,] 

Appeal from a decision of the Subordi- 
nate Judge, Saran, dated the Ist October, 
“1924, modifying that ofthe Munsif, Chapra, 
‘dated the 12th February, 1923. 

Mr. Sambhu Saran, for the Appellant. 

Mr. flareshwar Prasad Sinha, for the Re- 


‘spondent. 


Rat v. Reghunandan Pande (5), 


JUDGMENT. 


Koss, J.—This was a suit for redemp- 
tion of some land which had been mortgag- 
ed by the grandfather of the plaintiff to 
the grandfather of the defendant in 1891. 
The defence was that the land wasthe ances- 
tral kasht land of the defendant and that 
he was not in possession as zerpeshgidar. 
He denied that there had been any peshgi 
‘money or that he had ever been in posses- 
sion by virtue of any zerpeshgi deed. The 
suit was decreed by the Subordinate Judge 
on appeal. 

_ Three points have been taken in second 
appeal, Inthe first place it is contended 
that the trial Court erred in admitting in 
evidence acertified copy of the mortgage- 
bond, on the ground that no notice had 
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been given to the defendant to produce the 
original, as required by s. 66 of the Evidence 
Act. I doubt whether this point is open in 
second appeal as there is no reference to itin 
the judgment of the lower Appellate Court. 
But in any case there is a proviso toés. 66 
that no notice shall be required in any case 
in which the Court thinks fit to dispense 
with it; and in the present case it must 
be taken that the Court dispensed with the 
notice for the sufficient reason that the de- 
fendant denied that there was or ever had 
been a mortgage-deed at all, In view of 
the pleadings it was idle for the plaintiff 
to give notice to the defendant to pro- 
duce a document, the existence of which 
he denied. The learned Advocate for the 
appellant referred to the decision in Maung 
Po Ni v. Ma Shwe Kyi (|) which to` 
some extent supports his contention. 
But that decision, so far as the present 
point is concerned, seems to be based on 
a decision of the Judicial Commissioner 
which is not an authority for this Court. 
Two decisions of the Judicial Committee 
were also quoted [Bhubaneswari Debi v. 
Harisaran Surma Moitra (2) and Krishna 
Kishori Chaodhrani v. Kishori Lal Roy (8)] 
in which secondary evidence was rejected 
where the parties failed to account for the 
non-production of the original. But these 
decisions are not in point. The only ques- 
tion is whether this was a proper case for 
the Court to dispense with notice. In my 
opinion, in view of the pleadings, notice 
was altogether unnecessary and was pro- 
perly dispensed with. 

The second contention was that as the 
mortgage was redeemable at the end of 
Jeth each year and according to the plaint- 
iff’s case, tender was made in Baisakh, the 
tender was not valid and, therefore, in the 
absence of valid tender, no suit for redemp- 
tion would lie. The learned Advocate for 
the appellant relied on the decision in 
Muhammad Ali v. Baldeo Pande (4) which 
does support that proposition. But that 
decision has been clearly overruled by the 
Full Bench of the Allahabad High Court 
in Raghunandan Raiv. Raghunandan Pande 
(5) where that case among others is refer- 


(1) 84 Ind. Cas. 373; 2 R. 397; A. I. R, 1925 Rang. 7. 

(2) 6 O. 720; 8 C. L. R. 337; 4 Shome. L. R. 73; 4 Sar, 
P. 4) J. 206; 5 Ind. Jur. 102; 3 Ind. Dec. (x. s.) 467 
P.O 


(3) he O. 486: 14 I, A.71;11 Ind. Jur. 313; 5 Sax, 
P. O. J. 13; 7 Ind. Dec. (N. 8.) 323 (P. O.) 

(4) 34 Ind. Cas. 183; 38 A. 141; 14 A. L. J. 55. 

(5) 61 Ind, Cas, -812; 43 A. 638; 19 A. L. J; 573. 
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red toand itis pointed out that s. 60 of 
the Transfer of-Property Act only defines 
the right to redeem and does not lay down 
that tender of the mortgage-money is a 
condijion precedent to the institution of a 
suit for redemption. I fail to see how 
tender can be necessary before a suit can 
be instituted which is itself necessary in 
order that the amount payable by the 
plaintiff for redemption may itself be as- 
certained. 

The third point taken was that as the 
defendant was recorded as kashtkar in the 
Record of Rights and in the batwara pro- 
ceedings tothe knowledge of the plaintiff's 
ancestor, he must be taken to have acquir- 
ed title by adverse possession. This argu- 
- ment that a mortgagee can acquire a title 
by adverse possession against his mortga- 
gor runs counter to the elementary principle 
governing mortgages. 

The appeal must be dismissed with casts. 

Macpherson, J.—I agree. 

A, N. A. Appeal dismissed. 





MADRAS HIGH COURT. 
UIvIL Revision PETITION No. 555 or 1924, 
March 17, 19:6. 

Present :— Mr. Justice Ramesam. 
CHARUKONDA KEECHAPPA— 
PETITIONER 

VENSUS ° 

PUJARI LAKSHMANNA AND oTHERs— 

RESPONDENTS. 

C. P. C. (Act V of 1908), O0. XXXIII, scope of— 
Pauper petition—Inquiry into merits, whether per- 
missible. 

“Under O. XXXII, r. 5, 0. P. O., it is not permis- 
sible fora Court ona pauper petition to go into an 
elaborate enquiry on the merits of the plaintiff's case. 
[p. 349, col. 2.} 

Amirtham v. Alwar Manikkam (1) and Sankara- 
rama Ayyar v. Subramania Ayyar (2) not followed. 


Petition, under s.115 of Act V of 1908, 
praying the High Court to revise an order 
of the District Court, Anantapur, dated 
the 29th December, 1923,in O. P. No. 33 
of 1922. 

Messrs. G. Musalappa Reddi and KE. V., 
Sesha Ayyangar, for the Petitioner. 

Mr. B. Somayya, for the Respondents. 

JUDGMENT.—This revision petition 
is against an order of the District Judge 
of Anantapur refusing to permit the plaint- 
iff to sue in forma pauperis, The suit was 
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for a declaration that the alleged Will of. 
his maternal grandfather was not genuine. 
The plaintiff is described in the plaint es 
aged 18. The District Judge has found 
that the petitioner is able to pay the Court- 
fee on his plaint and has already expressed 
an opinion on the merits of the case that 
there was a former litigation started by his 
grandmother and that the judgment in that 
suit bars the present suit as res judicata 
and even if it is not res judicata, the 
petitioner has not got any subsisting prima 
facie cause of action. He relies on Amirtham 
v. Alwar Manikkam (1). The plaintiff hag 
filed this petition. 

Two points have been argued before me: 
The first is that the District Judge is wrong 
in goinginto the merits of the plaintiff's 
case as disclosed in the plaint. The deci- 
sion in Amirtham v. Alwar Manikkam (1) 
was followed in Sankararama Ayyar v. 
Subramania Ayyar (2). But the latter de- 
cision was reversed in Letters Patent Apr eal 
and we must now take it that it is not per- 
missible in a pauper petition to go into an 
elaborate enquiry on the merits of the plaint- 
iffs case. But at the same time, some 
effect must be given to the provisions in 
O. XXXIII, r. 5, which permits the Court 
to reject the plaintiff's application on the 
ground that his allegations do not show a 
cause of action. Mr. Somayya contends for 
the respondent that while an elaborate en- 
quiry into the merits is prohibited, if on 
a slight enquiry it can be shown that the 
plaintiff has really no subsisting right, it 
is open to the Court to express an opinion 
on such a matter.- Here, what has been 
done is the exhibiting of Fx. I, the judg- 
ment in the former suit. On the other hand, 
Mr. Sesha Ayvangar relies on Govindasami 
Pillai v. Municipal Council, Kumbakonam 
(3) which has been followed in some cases. 
According to that case the Court cannot go 
into the question of limitation to see if the 
petitioner has a subsisting cause of action. 
I do not think it necessary to express any 
final opinion on this question as this peti- 
tion may be disposed of on the other ground 
raised by the petitioner. But to safeguard 
the interests of the petitioner, I think it ig 
necessary for me to formally vacate this 
portion of the lower Court's order go that 
if the petitioner chooses to file a regular 
suit the plea of res judicata may not be 

(1) 27 M. 37. 


(2) 27 M. 120. 
(3) 45 Ind. Cas. 95; 41 M, 620; 34 ML L, J. 399, 
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put forward by reason of anything con-. 
tained in this order. I, therefore, direct that - 


para. 4 of the learned, Judge's order. he 
considered as expunged from his judgment. : 


- The second point argued is that the learn- ` 


ed Judge erred in holding that the petitioner - 
has not shown that he is unable to pay the = 
Gourt-fee. On this point the -defendant ` 
examined two witnesses to show that the- 
plaintiff possesses 16° indigo vats and 6. 
looms. The District -Judge rejected their: 
evidence to- the extent that the vats and’ 
looms were said to belong to the plaintiff. 
The Judge says that the looms and the- 
vats‘ are in the house of the petitioner's. 
grandmother and must be presumed to 
belong to the mother and grandmother of 
the petitioner. But he proceeds to consider: 
the evidence of D. W. No. 2 according to 
which the plaintiff gets an income of 
Rs. 40 or Rs. 50 per mensem. If it were open 
tome to weigh the evidence, it seems to me 
that the District Judge has formed too 
high an opinion as to the income to be 
derived from handlooms and indigo vats. 
But itis not open to mé to go into the 
evidence whatever my view of the evidence 
may be. The District Judge makes his 
own calculations and thinks that the plaint- 
iff must have been saving during 3 years 
prior to the petition at the rate of Rs. 200 
per annum. Incidentally, I must mention 
that D. W. No. l says thatthe plaintiff has 
been earning for the last 16 years. Seeing 
that his age is 18 this evidence is absurd. 
There is no absurdity about the evidence of 
D. W.-No. 2. 

- The result is, Jam unable to interfere in 
revision and to help the petitioner. I do 
this more readily because the heavy Court- 
fee he has to pay in this suit was particu- 
larly the result of his own doing. It is 
really adeclaratory suit; but because he 
has added a prayer for the appointment of 
a Receiver he has to pay a heavy Court-fee. 
Seeing that there is a regular declaratory 
suit open to him and probably he may 
conduct his case more cheaply by altering 
the frame of his suit, see no reason to 
interfere in this petition. 

The petition is dismissed with costs. 

VLN. V. Petition dismissed. 


8. D, 
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ALLAHABAD HIGH COURT. --: 
SECOND Cryin APPEAL No,.22 of 1924, 
“May 17,1926. - 

- Present:—Mr. Justice Banerji. i 
MAHABIR SINGH alias BIRU BINGH 
I E PLAINTIFF— APPELLANT. 7 

oe. - Versus ` ; Se E 
DEBI CHARAN. SINGH AND ÒTAERS— “< 
ae DEFgNDANTS— RESPONDENTS. ta 
-U P: Land Revenue Act (TII of 1901);. s. 233 (k)—: 

Suit for possession of land allotted to plaintiff by coms 

promise—Jurisdiction of Civil Court. ` o 
‘A ‘sult in which plaintiẸ sesks possession or con- 

firmation of possession of land which was allotted to 

him. by a compromise between the parties, is cognisr. 

able by a Oivil Court .[p. 351, col. 2.] : Kg T 
Shambhu Singh v. Daljit Singh (3) and Lal Behari | 

v. Parkalli- Koer (4), relied on. : ss 
“Second appeal against a decree of the 

Additional Subordinate Judge, Azamgarh, . 

dated the 29th of. October, 1923. 

i Mr. Hazari Lal Kapoor, for the Appel-- 
ant, me” Lae i 
“Mr. Ram Nama Prasad, for the Respond- 

ents, l EN a m 


JUDGMENT. —This is a plaintiff's ap- 
peal in a suit for the following relief:— 
“It may be held by the Court that the 
land mentioned in Séhedule Ais owned 
and possessed by the plaintiff and that 
the derendants have no concern therewith, 
a perpetual injunction, may be- issued to 
the defendants restraining them from in- 
terfering with the plaintiff's proprietary 
possession of the land aforesaid, andif by 
reason of the said interference it be proved 
that the plaintiffis out of possession, then 
in that case, instead of the said relief a 
decree for possession of the said land may 
be passed in favour of the. plaintiff as 
against the defendants; or any other relief, 
subject to such.conditions and limitations, 
as may bs deemed just by the Court; may 
be granted.” : 
The plaintiff and the defendants being 
co sharers, during the pendency of a parti- 
tion proceeding in the Revenue Courtseveral 
objections were taken by the plaintiff. ` 
The objection taken was that the partition 
Amin had by a mistake included the land 
mentioned in Schedule A in.the defendants’ 
share. The plaintiff and the defendants. 
by a compromise of the 20th March, 1918, 
agreed thatthe plaintiff should have the 
land in Schedule A and the defendants the 
landin Schedule B; but by some mistake, 
when the entries in. the paitition papers 
were made, this compromise was lost sight 


of andon an application for correction of 
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the numbers was summarily rejected by 
the Revenue Court. The plaintiff alleged 
that thereafter the defendants have been 
trying to interfere with the proprietary 
possession of the land by the plaintif. 
Upon these allegations the plaintiff claimed 
the relief I have. already set out. The de- 
fence of the defendants was that the land 
in Schedule A, viz, plot No, 1752/13, was 
all along owned and possessed by them 
‘and that the plaintiff was wrong in alleg- 
ing otherwise; that no compromise was 
made and the defendant No. 1 was not 
authorized to act on behalf of the other 
defendants and the Court did not accept 
any such compromise; that the claim was 
barred by time besides for want of title; 
and thats. 233 (k) of Act IIT of 1901 barred 
the claim. The Court of first instance, 
among other issues, framed the following 


0; — 

“Whether there was any valid compro- 
mise between the parties whereby the 
plaintiff got the plots mentioned in list A of 
the plaint, and 
- “Whether the claim is barred bys. 233 
(k) of the Land Revenue Act.” 


The learned Munsif came to the conclu- 
sion with reference to 
out above that there was a valid compro- 
mise between the parties and that the 
plaintiff was given possession of plot No. 
1752/l3 and the defendants were given pos- 
session of plots Nos. 1704 and 1706. He 
further found that that compromise had 
been acted on between the parties. He 
also held that defendant No. 1 was the 
head of the family consisting of all the 
four defendants. He refuted the conten- 
tion of the defendants that the suit was 
barred by s. 233 (k) of the Land Revenue 
Act, and decreed the plaintiff's claim for a 
perpetual injunction in respect of plot 
No. 1752/13 with costs. 

The defendants went up in appeal before 
the Additional Subordinate Judge of 
Azamgarh, who held that s. 233 (k) of the 
Land Revenue Act barred the suit and dis- 
missed the plaintiff's suit without going 
into the merits. The learned Subordinate 
Judge in his judgment referred to cases 
reported as Daljit Singh v. Shambhu Singh 
(1) and Tirbent Sahai v. Gokal Prosad (2). 

The plaintiff has come up in appeal 
and itis argued on his behalf that s. 233 


(1) 30 Ind. Cas. 189; 13 A. L. J. 
(2) 9 Ind. Cas, 475; BA, L. J. 2 
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19). 
14: 33 A. 440, 


the 2nd issue set 
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(k) of the Land Revenue Act cannot bar 
this suit, because the suit isnot in respect 
of partition or union of the mahals, and 
the relief sought by the plaintiff could not 
be given by the Revenue Court atall. I 
am of opinion that s. 233 (le) of the Land 
Revenue Act did not bar the suit. The case 
on which the lower Appellate Court relied, 
viz, Daljit Singh v.Shambhu Singh, (1) is 
no longer good law, as on Letters Patent 
Appeal in that very casea Full Bench of 
this Court took a different view [see the 
case of Shambhu Singh v. Daljit Sinah (3).] 
A Bench of this Court again in the case of 
Lal Behari v. Parkalli Koer (4) has also 
considered s. 233 (k) of the Land Revenue 
Act. I am of opinion that only cases, 
which relate to partition or union of mchals 
in which relief can be given under ss. lll 
or 112, are barred- by the provisions of 
s. 233 (k); but in a case like the present 
where the parties have entered into a com- 
promise which has been acted on for years, 
that compromise will be binding on them. 
The lower Appellate Court, I must note, 
has not found any facts. It is, therefore, 
necessary to arrive at findings of fact to 
enable the lower Appellate Court to dis- 
pose of the appeal. If the compromise has 
been acted on, I am of opinion that the 
parties to itare bound byit. The result 
is that I allow this appeal, set aside the 
decree of the Court below, and as the ap- 
-peal was disposed of on a preliminary 
point, I remand it under O. XLI, r. 23, for 
-disposal according to law. The costs will 
abide the result of the appeal and will in- 
clude fees in this Court on the higher 
‘scale. 
ALN. A. Appeal allowed, 


3 33 Ind. Cas. 19; 14 A. L. J. 293: 38 A. 243. 
4) 55 Ind. Cas. 22; 18 A. L.J.110; 2 U. P. L.R. 
(A.) 50; 42 A. 309. 





MADRAS HIGH COURT. 
‘vit Suit No. 190 or 1925. 
January 28, 1926. 
Present :—Mr. Justice Beasley. 
A. A. ARUNACHALA MUDALIAR~ 
PLAINTIFF 


vETSUS 
K. CHINNAMUNUSAMI CHETTY— 
DEFENDANT. 

Malicious prosecution—Suit for damages—Com- 
plaint before Magistrate dismissed under s. 202, Cr, 
P. C-—Proceedings, whether amount to “prosecu- 
tion”. 
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Under Chap. XVII, Or. P. O., the proceedings 


before a Magistrate commence only when a summons ` 


is issued to the accused in accordance with the pro- 
visions of that Chapter, and, therefore, where a com- 

laint before a Magistrate is dismissed on inquiry 
held by the Magistrate after issuing notice to the 
accused, before issuing a summons, a suit for damages 
for malicious prosecution, is not maintainable against 
the complainant.’ 

Sheik Meeran Saib v. Ratnavelu Mudaly (2) and 
Pedda Sanjivi Reddy v. Kondagari Koneri Reddi (1) 
relied on. Nga 

Suit by the plaintiff for damages for 
malicious prosecution. 

Mr. N. K. Mohanrangam Pillar, for the 
Plaintiff. l 

Mr. V. S. Govindachariar, for the Defend- 


ant. 


JUDGMENT.—This preliminary issue 
which is whether there has been in law a 
prosecution, can be disposed of very shortly 
because there isa recent decision, Pedda 
Sanjivi Reddy v. Kondagari Koneri Reddi 
(1), ofa Bench of this Court consisting of the 
Chief Justice and Mr. Justice Viswanatha 
Sastri which, in my -view, concludes the 
whole matter. 

The facts in this case are that the defend- 
ant filed a complaint before the Presidency 
Magistrate, George Town, Madras, charg- 
ing the plaintiff with a criminal offence, viz., 
criminal breach of trust. The Magistrate 
held an enquiry himself presumably under 
s. 202 of the Cr. P. O. after issuing notice 
to the plaintiff giving him an opportunity 
to attend the enquiry. In fact he did 
attend the enquiry and the result of it was 
that the Magistrate dismissed the charge. 


Accordingly this suit has been filed in this 


Court by the plaintiff claiming damages for 
malicious prosecution. These are the ad- 
mitted facts. a. - | 

What I have;got to decide now asa pre- 
liminary issue is, when a prosecution starts. 
Clearly in this case no summons was issued 
by the Magistrate and according to Chap, 
XVIL of the Cr. P. C., the proceedings 
before a Magistrate commence when a sum- 
mons is issued in accordance with the pro- 
visions of that Chapter. . It has been argued 
here that a prosecution commences as soon 
ag a complaint has been filed before a 
Magistrate, that that is all that the com- 
“ plainant can do and that the question as to 
whether or not if is a prosecution cannot 
depend upon the view that the Magistrate 
may take at any preliminary enquiry which 
che may deem fit to hold. Certainly, there 

(1) 93 Ind. Cas. 8; 23 L. W. 327; 50 M. L. J. 460; 49 
M. 315; A. I. R. 1926 Mad. 521, 
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might be a good deal to be said for that 
argument that in a case where a suit is 
brought for damages for malicious prosecu- 


tion, the action would be from the time 


when the defendant sets the law in motion. 
However, any doubts that there may have 
been upon that question, have, as. I have 
already said, been set at rest by an Appel- 
late Bench of this Court and there is also a 
decision by Mr. Justice Bakewell in the case - 
of Skeik Meeran Saib v. Ratnavelu Mudaly 
(2) in which the facts were exactly similar 
to the facts of this case and in which it was 
held that the prosecution did not start until 
process was issued by the Magistrate. The 
other decision, a decision of a Bench of this 
Court is Appeal No. 356 of 1924 [Padda . 
Sanjivi Reddy v. Kandagari Koneri Reddi 
(1)] The facts of that case were that the 
defendant presented a petition to the Deputy 
Magistrateof Adoni praying thatthe plaintiff 
and some others sheuld be bound over under | 
s. 107 ofthe Cr. P. ©. The Magistrate on re- 
ceipt of the petition sent it on to the Police 
for enquiry and report. The Police report- 
ed, after enquiry and after hearing what 
the petitioner had to say, that there was no 
foundation for the allegations in the peti- 
tion. Thereupon the Magistrate dismissed 
it and refused to take any action under s8. 
107 of the Cr. P. ©. The learned Chief 
Justice in giving judgment upon this point 
states as follows: ‘‘No difficulty arises with 
regard to theclaim for malicious prosecu- 
tion. The- short and sufficient answer to 
such a claim is that the plaintiffs were not 
in fact prosecuted” and he then proceeds 
to deal with the other claim in the suit, viz, 
for damages for defamation. 

It seems to me that I cannot draw any 
distinction between that case and this and 
as this decision is binding upon me, I am 
bound to hold that in law there was no 
“prosecution” of the plaintiff by the defend- 
ant. The result is that as there was no 
prosecution in law the plaintiff's claim for 
damages for malicious prosecution must 
fail and will, therefore, be dismissed with 


costs. | | ; 

The counter-claim will be dealt with at a 
later date. io ee 
VIN. Y. Suit dismissed. 

A.N. A. 


(2) 21 Ind. Cas, 703; 37 M. 181; 25 M. L. J. 1. 
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CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 148 or 1926, 
April 23, 1926. 

Present:—Mr. Justice Suhrawardy 
and Mr. Justice Duval. . 

RAM CHANDRA ACHARJEE—2np Pastry 
— PETITIONER 
VETSUS 
ADITYA CHANDRA PAL—lIsr PARTY— 
OPPOSITE PARTY. 

- Cr. P. C. (Act V of 1898), s. 147 (2), proviso—“ En- 

quiry, meaning of ~—Police enquiry. 

° ‘The enquiry that is contemplated by the proviso to 
s. 147 (2), Cr. P. C., isthe enquiry by the Magistrate, 
and not the enquiry by the Police. Institution of the 
enquiry into the existence of the likelihood of breach 
of the peace must precede the enquiry into the 
respective rights of the parties and the Magisterial 
enquiry is instituted when proceedings are drawn up 
by the Court under s. 147. |p. 354, col. 1.] 

Where in a case of an alleged obstruction of a 
pathway under s. 147, Or. P. U., proceedings are 
drawn up more than three months after the date of 
the obstruction complained of, the Magistrate has no 
jurisdiction to proceed under the section. The fact 
that-hs ordered a Police enquiry within three months 


of the obstruction cannot give him such jurisdiction. 
[p. 353, col. 2.] 


Rule against an order of the Deputy 
Magistrate, Madaripur, dated the 29th Octo- 
ber, 1925, 

Babus Suresh Chandra Taluqdar and 
Kalyan Kumar Das Gupta, for the Peti- 
tioner, 

Babu Jahnabi Chandra Das Gupta, forthe 
Opposite Party. 


JUDGMENT. —This Rule was issued 
against an order passed by the Deputy 
Magistrate of Faridpur under s, 147, Cr. P. 
C., on two grounds: (1) That the learned 
Magistrate acted without jurisdiction in 
drawing up proceedings under s. 147, Cr. 
P. C., after having ordered issue of notice 
upon thesecond party unders, 107, Cr. P. 
U.; (2) thatthe learned Magistrate acted 
without jurisdiction in drawing upa pro- 
eeeding under s. 147, Cr. P. Č., because 
more than-three months had expired be- 
tween the date of the alleged obstruction 
en the 14th February, 1925, and the date of 
the institution of the proceeding on the 3rd 
August, 1925. We have heard the parties 
on the second ground mentioned above, 
as, ifthat is decided in favour of the peti- 

_tioner, it will not be necessary to enquire 
into the first ground. A petition was filed 
‘by the first party on the 14th February 
complaining of obstruction of a pathway 
by the second party, On the 15th Feb- 
ruary, 1925, on that petition the Magistrate 


Ro 


ka 
‘ 
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passed the following order: “To Elaka 
Police for enquiry and report by the Sth 
March, 1925.” The report by the Police was 
submitted on the 26th May, 1925. On the 
14th July the Magistrate passed the follow- 


‘ing order on the body of the petition : 


“Issue notice on Ram Chandra Acharjee 
to show cause why he should not be dealt 
with under s. 107, Cr. P. C. Fix 8rd 
August” On the 3rd August the follow- 
ing order was recorded: “Issue the notice 
ordered on 14th July. Fix 28th August.” 
On the 20th August the order passed was— 
“Heard parties and seen documents. Draw 
proceedings under s. 147, Or. P. C., fixing 
7th September.” The case was subsequently 
transferred to another Magistrate who re- 
corded the evidence and passed an order 
on the 29th October, 1925, prohibiting the 
second party tointerfere with the exercise 
of the right claimed by the first party 


under s. 147,Cr.P.C. Against this erder 


an application was made to the Sessions 
Judge of Faridpur who declined to inter- 
fere. It appears that the only ground which 
was urged before the learned Sessions 
Judge was that the proceedings started on 
20th August were without jurisdiction inas- 
much as more than three months had elaps- 
ed from the date of the obstruction. The 
learned Judge was of opinion thit the en- 
quiry was really instituted on the 16th 
February (the date on which the Magis- 
trate ordered the Police to enquire into the 
matter) “although formal proceedings were 
not drawn up with regard to this matter 
till the 20th August, 1925.” The same view 
has been urged before us by the learned 
Vakil who appears forthe first party. H 
is argued that the enquiry was, asa matter 
of fact, instituted when the Magistrate pass- 
ed an order upon the Police to report. 
We are unable to accept this contention. 
The first paragraph of s. 147, Cr. P. O. 
says that “whenever any District Magis- 
trate...... or Magistrate of the First Class is 
satisfied : that a dispute likely to cause a 
breach of the peace exists regarding any 
alleged right of user of any land...... he 
may make an order in writing stating the 
grounds of his being so satisfiedand re- 
quiring the parties concerned in such dis- 
pute to attend the Court......... and to put 
in written statements of their respective 
claims, and shall thereafter enquire into 
the matter in the manner provided ins. 
145.” The proviso to the second paragraph 
says that no such order shall be made 


354 


where the right is exercisable at all times 
of the year, unless such right has been 
, exercised within three months next before 
the institution of the enquiry. The ques- 
tion that falls for determination relates 
to the meaning cf the words “institution 
of the enquiry.” Itis contended that the 
order passed by the Magistrate on the 16th 
February asking the Police to enquire and 
report must be taken as institution of the 
enquiry under the proviso. It seems to us 
that the order that was passed on the 16th 
February was upon the Police to satisfy it- 
self and report not with regard to the alleged 


rights of the parties but apparently with. 


regard to the existence of a dispute likely 
to cause a breach ot the peace, because 
in drawing up proceedings the Magistrate 
has to state his reasons for holding that a 
likelihood of a breach of the peace exists: 
and for that puipose it is usual on peti- 
tions of this mature to order “Police to 
enquire whether there exists a likelihood 
of the breach of the peace” and it is on 
the report of the Police that such likeli- 
hood exists that the Magistrate obtains 
jurisdiction to start proceedings under s. 
147, Cr. P.C. Then again the word “en- 
quiry” in the proviso has reference to the 
words “enquire int> the matter” in the 
first paragraph. The enquiry thatis con- 
templated there is enquiry by the Magis- 
trate and not enquiry by the Police. In- 
stitution of the enquiry into the existence 
of the likelihood of breach of the peace 
must precede the enquiry into the respec- 
tive rights of the parties and the Magis- 
terial enquiry is instituted when proceed- 
ings are drawn up by the Court under s. 
147. It must, therefore, be held in the 
circumstances of this case that the enquiry 
was instituted on the 20th August, 1925. 
The obstruction complained of having 
taken place on the 14th February long 
before three months from the date when 
proceedings were drawn up, it must be 
held that the Magistrate had no jurisdic- 
- tion to proceed under s. 147, Or. P.C. In 
this view the Rule must be made absolute 
and the order of the Magistrate of the 29th 
October, 1925, set aside. 
N. H. Rule made absolute, 


NIRSU NARAYAN SINGH V. EMPEROR, 


[971. O. 1926] 
PATNA HIGH COURT. 


CRIMINaL Revisron No. 505 or 1926. 
August 12, 1926. 
Present:—Mr. Justice Ross and Mr. 

Justice Kulwant Sahay. ¢ 
NIRSU NARAYAN SINGH—Accosrp— 
PETITIONER 
versus 


EMPEHROR—Opposire PARTY. 

Penal Code (Act XLV of 1860), s. 499—Defamation 
—Advocaie’s privilege—Malice, burden of proof— 
si is of malice, if question of law—Advocates’ 

uties. 

The liability ofan Advocate or Pleader charged 
with defamation in respect of words spoken or written 
in the performance of his professional duty has to be 
determined in India with reference to s. 499, 
Penal Code, and a Court cannot engraft thereupon 
exceptions derived from the Common Law of England 
or based upon grounds of public policy. A person in 
such a position is, therefore, entitled only to the 
benefit of a qualified privilege. But good faith will 
be presumed in his favour and it is for the prosecution 
to prove that he was actuated by malice or indirect 
motives. [p. 355, cols. 1 & 2; p. 355, col 1] 

The question whether upon the facts found or 
proved, malice has been established isa question of ~” 
law. [p. 358, col. 2.1 

Per Kulwant Sahay, J—Advocates in discharge of 
their onerous and sacred duties must be very careful 
not to give rise to the faintest suspicion of a personal 
element in their speech or action as Advocates. [ibid.] 


Criminal revision from an order of the 
Sessions Judge, Saran, dated the 30th of 
July, 1926, dismissing an appeal against an 
order of the Deputy Magistrate, Chapra, 
dated the 29th of June, 1926. 

Messrs. S. Sinha, S. K. Banerji and S. M. 
Mullick, for the Petitioner. 

The Government Advocate, forthe Crown. 

JUDGMENT. 

Ross, d.—In 1923 there wasan election 
for the Bihar Legislative Council. Two of 
the rival candidates were Nirsu Narain 
Singh, the petitioner, and Rai Bahadur 
Chandraketu Narayan Singh. The latter 
was successful; and the former disputed 
the validity of the election on various 
grounds. One of these grounds was that 
Zainuddin Khan, theSub-Inspectorof Police 
of Masrakh thana had used undue influence 
in procuring the votes of the chowkidart 
presidents of his thana for Chandraketu 
Narain Singh. An enquiry was held 
by Commissioners; and, in that en- 
quiry, one Radhakant Prasad, a presi- 
dent, gave evidence for the petitioner to the 
effect that at the thana the head constable 
gave them a message from the Sub-In- 
spector to say that they were to support the 
candidature of Chandraketu Narain Singh, 
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The Commissioners found that the charge 
of undue influence was untrue. 

In December, 1925, Zainuddin Khan pro- 
secuted one Sheomangal Bari, a servant of 
Beni Prasad, a brotherof Badhak 
for an offence under the Arms Act. The 
petitioner, who is an Advocate of this 
Court, defended the accused in that case. 
Part of the defence was that the Sub- 
Inspector had an old grudge against 
Radhakant Prasad and, therefore, bad 
concocted a false case against his brother's 
‘servant. Zainuddin Khan was cross ex- 
amined on the subject ofthe election; and 
Radhakaat Prasad gave evidence for the 
defence stating that he gave his vote as 
desired by the Daroga to Chandraketu 
Narain Singh, but that he advised his 
tenants to vote for the patitioner, He also 
said that he had given evidence for the 
` patitioner inthe case about the election. 
During his argument in that case, the peti- 
tioaer said that “the Sub-lnspector might 
have basen given silver tonic in the matter 
of election between him and Rai Bahadur 
Ohandraketu Narayan Singh to side the 
latter’. Tha Sub-Inspector then laid a 
complaint of defamation against the peti- 
tioner on these words. The petitioner was 
convicted by the Deputy Magistrate of 
Chapra and sentenced to one week's simple 
imprisonment and a fine of Rs. 1,000 under 
s. 500 of the Indian Penal Code. An appeal 
against the conviction was dismissed by 
the Sessions Judge of Saran. The present 
application in revision is directed against 
that conviction. 

The law on the subject has been fully 
discussed by a Special Bench of the Calcutta 
High Court in Satis Chandra Chakrabarti 
v. Ram Dayal De (1). That was nota case 
aboutthe position of an Advocatein defend- 
ingaclient; but all the cases on this sub- 
ject were referred to. It was held that, if 
a party to a judicial proceeding is prose- 
cuted for defamation in- respect of state- 
ments made therein on oath or otherwise, 
his liability must be determined by a refer- 
ence tothe provisions of s. 499 of the Indian 
Penal Code; that the question must be 
solved by the application of the provisions 
of the Indian Penal Oode and—not other- 
wise; that the Court cannot engraft there- 
upon exceptions derived from the Common 
Law of England or based on grounds of 
public policy. Consequently a person in 


(1) 59 Ind. Cas. 143; 48 O. 388; 320. L. J. 94; 240, 
W. N, 982; 22 Or, L, J, 31 (8. BY, 
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such a position is entitled to the benefit of 
the qualified privilege mentioned ins. 41) 
of the Indian Penal Code, The cases deal- 
ing with Advocates were also referred to as 
g that the liability of a Pleader charg- 
ed with defamation in respect of words 
spoken or written in the performance of 
his professional duty depends onthe pro-. 
visions of s. 493 ofthe Indian Penal Code; 
and that the Court would presume good 
faith unless there is cogent proof to the 
contrary. The privilege is not absolute, 
but qualified; no doubt, the burden is cast 
upon the prosecution to prove absence of 
good faith. In re Nagarjt Trikamji (2) 
which was followed in Upendra Nath Bagchi 
ev. Savi (3) their Lordships, without decid- 
ing whether Advocates have or have not an 
unqualified privilege from criminal prose- 
cution, said; “In considering whether there 
was good faith, that is under s. 52 due care 
and attention of the person making the 
imputation must be taken into considera- 
tion. That of an Advocate is well-expressed 
by the Master of the Rolls in the passage 
cited above [1. e. Munster v. Lamb (4).] He 
speaks from instructions; he reasons from 
facts, sometimes true, sometimes false. He 
draws inferences from these facts, sometimes 
correct, sometimes fallacious, He does not 
express his own inferences, his owa opinions 
or his own sentiments, but those which he 
desires ths Tribunal, bafore which he 
appears, to adopt. This duty the law 
allows, almost compels him to perform. 
Such being his duty it seems to us that 
where express malice is absent (and it 
ought not to be presumed) the Court, having 
due regard to public policy, would be ex- 
tremely cautious before it deprived the 
Advocate of the protection of exception 9." 
In Upendra Nath Bugeht's case (3) their 
Lordships referred to Emperor v, Purshot- 
tamdas Ranchhoddas (5) where it was said 
that “when a Pleader is charged with defa- 
mation in respect of words spoken or written 
while performing his duty as‘a Pleader, the 
Court ought to presume good faith and 
not hold him criminally liable unless there 
is satisfactory evidence of actual malice ` 
and unless there is cogent proof that un- 
fair advantage was taken of his position as 


(2) 19 B. 340; 10 Ind. Dec. (N. s.) 230 

(8) 1 Ind. Oas. 147; 36 O. 375; 13 O. W. N. 340; 9 O. 
L. J. 259; 9 Cr. L. J. 165. 

(4) (1883) 11 Q.B. D 588; 521. J Q.B. 726; 49 L. 

T, 252; 32 W. R. 248; 47 J. P. 895. 

TE Í Bom. L. R. 1287; 6 Or. L. J, 387 
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Pleader for an indirect purpose”. This much as Government servants are prohibit 
decision was followed in Nikunja Behari ed from taking an active part in elections 
Sen v. Harendra Chandra Sinha (6) where these statements would have got the Sub- 
“it was held that a Pleader is entitled to the Inspector into trouble with his superiors. 
presumption ofgood faith and that, to e aa that he canvassed 
that presumption, there must be convincing fora candidate would also have haŭ this 
evidence that the Pleader was actuated by effect; and, as has been shown above, there 
improper motives personal to himself, and was evidence onthe record to justify the 
not by a desire to protect or further the Advocatein making that statement at all 
interests of his client’s case. These cases events. The argument of the petitioner 
were referred to without being dissented inthe case under the Arms Act appears 
from in the decision ofthe Special Bench. to have been this that the Sub-Inspector 
The law, therefore, is this that while a was acting on: behalf of Chandraketu 
case of defamation against an Advocate is Narayan Singh in the election and that: 
governed by s. 499 of the Indian Penal Radhakant Prasad had not carried out his 
Code, good faith has to be presumed in directions; and, therefore, the Sub-Inspector 
his favour; and it is for the prosecution had got upa false case against a servant 
to prove that-he was actuated by malice of his brother; and to strengthen the argu- 
and by indirect motives personal to him- ment, it was suggested as a link. in the 
self. ' | chain of reasoning that the Sub-Inspector 
That the words which form the subject might have had a pecuniary interest in the 
of the charge were used by the petitioner matter. . 
is not disputed. It was argued on his This leads to the consideration of the 
behalf that the prosecution ought to have: main question in the case, viz., whether the 
shown the context in which the words petitioner in advancing this argument was 
were used, It seems to me that ifthe de- actuated: by malice and indirect motives of 
fence relied upon the context as minimising his own. His own statement was that 
the effect of the words, that oughtto have whatever he suggested in cross examina- 
been established by the defence. The first tion of the prosecution witnesses and com- 
question for decision is whether-the words mented in argument was based upon in? 
are defamatory. The meaning of the words structions he received from his client and 
is plain, although it is not expressed gram- onthe record of the case;and that statement 
matically. The words mean that the Sub- is supported by the evidence of one of his 
Inspector actively supported the candida- colleagues, Rai Bahadur Birendra Chandra 
ture of Chandraketu Narayan Singh and Chakravarti,an Advocate, who was examin- 
that he might have been doing this for ed in the trial as a prosecution witness. 
‘money. Both the Courts below have inter- It was objected that no suggestion was 
preted this as meaning that the Sub-In- madeto the Sub-Inspector eitherin the trial 
spector was bribed. If this means thatthe of the case under the Arms Act or in the 
Sub-Inspector. was taking a gratification present trial, or to Radhakant Prasad, that 
in the sense.of s. 161 of the Indian Penal the Sub-Inspector had been paid and that 
Code, then the construction is certainly no such suggestion was made before the - 
wrong, because it is not suggested that Commissioners in the election case. As 
anything that he didin the matter of the the Sub-Inspector denied throughout that 
election was doing or forbearing todo an he had acted atall for Chandraketu Narain 
official act or in the exefcise of officialfunc- Singh, it is not clear that anything would. 
tions. On thecontrary, asthe Magistrate have been gained by putting any further 
has pointed out, Government servants are question, Neither side thought fit to put the 
strictly prohibited under their rules from question to Mr. Chakravarti. But it is not 
‘helping candidates in elections. The words, clear that it was for the petitioner to put 
therefore,. come to this that the Sub-In- the question when he made the statement 
- spector was acting as an election agent for that the, petitioner acted and said 
Chandraketu Narayan Singh and might everything-on instructions ; while it was for 
have been paid for his work. Used of a the prosecution to establish malice by posi- 
private person, such language would not tive evidence. The prosecution mainly 
-be defamatory, but, itis said that inas- relies on the relations between the Sub- . 
(6) 20 Ind. Cas. 1008; 41 O. 514; 14 Cr. L. J, 598,18 Inspector and the petitioner arising out of 
OWN. 494, | the election; The Sub-Inspector says thah É 
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the petitioner's impression was that Rai 
Bahadur Chandraketu Narain Singh had 
succeeded through his efforts and hence 
the malice of the accused against him. It 
is not clear from what his knowledge of 
this impression was dervied and it seems 
in the last degree improbable that the peti- 
tioner should have thought anything of the 
kind: he himself denies that this was his 
impression. It is alsosaid that, after the 
decision of the Commissioners, this state- 
ment must have been malicious ; and that 
is the ground upon which both the Cotrts 


below have proceeded. But the question ` 


before the Commissioners was as to the exer- 
cise of undue influence over the chowki- 
dari presidents by the Sub-Inspector in 
his official position. The present statement 
has no connection with any such idea. In 
fact the trial Court based its finding entire- 
ly onthe result of the election petition. 
The learned Sessions Judge seems to have 
deduced malice from the absence of instruc- 
tions onthis particular point and from the 
fact that the Commissioners had decided in 
favour of the Sub-Inspector. 
it be true that, in making his comments on 
the evidence, the petitioner went beyond 
his instructions, this would not in itself 
amount to proof of malice; and the deci- 
sion on theelection petition is wholly im- 
material. Consequently I am unable to find 
any evidence that the petitioner was ac- 
tuated by malice or indirect motives of his 
own in arguing, as he did; and would, there- 
fore, hold that he isentitled to the benefit 
of the ninth Exception. It follows that the 
conviction and the sentence must be set 
aside and the petitioner must be acquitted 
and released from bail. 

Kulwant Sahay, J.—I agree. Learn- 
ed Counsel for the petitioner commenced 
his argument by referring to the Common 
Law of England thatno action, civil or 
criminal, lies against Judges, Counsel, wit- 
nesses, or parties, for words spoken in the 
ordinary course of any proceeding before 
any Court or Tribunal recognized by law, 
and a reference was made to Munster v. 

Lamb (4). 

Now, under the Common Law of England, 
an Advocate can claim an absolute privilege 
for. words uttered in the course of his duty 
as an Advocate. But this law is not ap- 
plicable to this country. The question was 
considered at great length by a Special 
Bench of the Calcutta High Court in Satis 
. Chandra-Chakrabarti v, Ram Dayal De (1) 
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where it was held that if a party to a 
judicial proceeding is prosecuted for de- 
famation in respect of a statement made 
therein, on oath or otherwise, his liability 
must be determined by reference to the pro- 
visions of s, 499 of the Indian Penal Code, 
The Court cannot engraft thereupon excep- 
tions derived from the Common Law of 
England, or based upon grounds of public 
policy. Consequently, a person in such a 
position is entitled only to the benefit of 
the qualified privilege mentioned in s, 499 
of the Indian Penal Code. This was acase 
of a party to a judicial proceeding and not 
of an Advocate. But the case of an Advo- 
cate does not stand on a different footing, 
and all the authorities bearing on the sub- 
ject were cited in .the decision of the Special 
Bench referred to above. We must, there- 
fore, accept the proposition that an Advocate 
in this country is not entitled to an absolute 
privilege ; and in cases of prosecution for 
defamation his liability must be determined 
on reference to the provisions of s. 499 of 
the Indian Penal Code. The Madras High 
Court has taken a different view. In Sulli- 
van v. Norton (7) a Full Bench of that 
Court held that an Advocate in India cannot 
be proceeded against civily or criminally 
for words uttered in his office as Advocate. 
In Potaraju Venkata Reddy v. Emperor (8) a 
similar view was expressed as regards the 
Common Law doctrine of absolute privilege. 
But all the other Courts are agreed in 
holding that this doctrine is not applicable 
to this country. Mr. Sinha, although he 
began by a reference to this doctrine of the 
Common Law of England, subsequently ac- 
cepted that the law laid down by the 
Special Bench of the Calcutta High Court 
was the correct law. We have, therefore, 
to consider whether the petitioneris entitl- 
ed to take protection under theninth Excep- 
tion to s. 499 of the Indian Penal Code. 
Mr. Sinha has raised four pointsin defence 
of his client: First thatthe petitioner was 
acting on instructions, secondly, that the 
words uttered by the petitioner and foru- 
ing the subject-matter of the charge, 
detached from the context do not convey 
any adequate idea of the meaning of the 
expression used by the petitioner, an.! 
they are not in themselves such as to 
make the petitioner liable on a charge of 


(7) 10 M. 28; 3 Ind. Deg. (x. s.) 770 (F. B)). 
(8) 14 Ind. Gas. 659; 36 M. 216; (1912) M. W. N. 476: 
13 Cr. L. J. 275; IU M. L. T. 416; 23 M. L.J. 99, 
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defamation, thirdly, the meaning to be 
attached to the words used by the petitioner 
does not necessarily amount to defamation, 
and lastly, that there was apresumption of 
bona fide in favour of the petitioner, and it 
was forthe prosecution to prove malice, 
and that they have failed to do so. 

It has been held by the learned Sessions 
Judge thatin using the expression forming 
the subject-matter of the charge, the peti- 
tioner was not acting on instructions. 
Learned Counsel for the petitioner draws 
our attention to the deposition of Rai 


Bahadur Birendra Chandra Chakravarti, an ` 


Advocate of this Court practising in the 
Courts at Chapra, who was examined as 
prosecution witness No. 4. This witness was 
the colleague of the petitioner in the case 
against Sheomangal Bari, and he stated in 
his deposition: “My colleague Nirsu Babu 
acted and said everything on instruction.” 
The petitioner when examined under s. 342 
of the Cr. P. C. stated that whatever com- 
ment he madein the course of the argu- 
ment was based upon instructions received 
from his client. It is contended by the 
learned Government Advocate that if the 
petitioner wanted to escape liability on the 
ground of his uttering the words forming 
the subject-matter ofthe charge upon in- 
structions received from bis client, It was 
incumbent upon him to prove euch in- 
structions. The learned Sessions Judge 
observes that the prosecution witness No. 4 
was not specifically asked whether Nirsu 
Narayan Singh had instructions regarding 
the “silver tonic’. Itis contended by Mr. 
Sinha that it was not for the petitioner to 
cross-examine the witness upon this point, 
but it was for the prosecution to do so, and 
he refersto s. 126 of the Indian Evidence 
Act. I am of opinion that having regard 
to the nature of the charge against the 
petitioner, the answer elicited from the pro- 
secution witness No. 4 in cross-examina- 
tion, as quoted above, discharged the onus 
_ that lay upon the accused, and the evidence 
of the prosecution witness No.4 that the 
petitioner said everything on instruction 
must be held to refer to the charge brought 
against the petitioner. It is contended that 
there was no suggestion in the examination 
of the Sub-Inspector as a witness in the 
Arms Act case asregards his taking any 
remuneration for his taking the side of Rai 
Bahadur Chandraketu Narain Singh in the 
election matter and, therefore, the petitioner 
could have ne instruction upon the point, 
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The mere fact that no question was put to 
the effect would not necessarily lead to the 
conclusion that the petitioner had no in- 
struction. The petitioner had elicited ihe 
point in thecross-examination of the prosecu- 
tion witnesses, and it was not necessary 
for him to adduce any further evidence 
upon the point. The question, however, as 
to whether he was acting under instructions 
or not isof importance in connection with 
the question as to whether the petitioner 
was actuated by malice, and this is the 
really important question to be decided in 
this case. ` 

It is conceded by the learned Government 
Advecate that the onus lies on the pro- 
secution to prove malice in the case of 
Advocates. The learned Magistrate also 
placed the onus upon the prosecution. He, 
however, found that malice had been proved. 
It iscontended that this is a finding of 
fact, which cannot be interfered with in 
revision. I am of opinion thatthe ques- 
tion whether upon the faets found or 
proved malice has been established is a 
question of law. The only evidence of 
malice consists of the deposition of the 
Sub-Inspector Zain-ud-din Khan. He 
stated: “Babu Nirsu Narain Singh's im- 
pression was that Rai Bahadur Chandra- 
ketu Narain had sueceeded through my 
efforts and hence the accused's malice 
against me.” I fail to see how he could 
speak of what theimpression of the accused 
was. “The evidence is that he never met 
the accused after the election dispute. 
The election dispute had ended about 18 
months previously. Iam of opinion that 
the prosecution have failed to prove malice, 
and the petitioner is entitled to acquittal. 
I would, however, desire to observe that 
Advocates in discharge of their onerous 
and sacred duties must be very careful not 
to giverise to the faintest suspicion of a 
personal elementin their speechor action 
as Advocates. 


A. N. A. Conviction set aside, 
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LAHORE HIGH COURT. 
Criminal Revision PETITION No. 606 oF 1926, 
July 13, 1926. 

Present:—Mr. Justice Harrison. 
THAKER SINGH—AccusED-——-PETITIONER 
versus 


EMPEROR— RESPONDENT. 
Cr. P, C. (Act V of 1898), s. 107—-Ewereise of lawful 


[97 I. O. 1926] 


rights—Joint owner improving proverty—Likelihood 
of breach of the peace—Security. 

Where a person is exercising his lawful rights, it 
is not such person but the persons who obstruct him 
in the exercise of his lawful rightsand cause danger 
to the peace who should be put on security. 

Inasmuch as a joint owner is entitled to improve 


the joint property no security can be demanded from. 


him on the ground that his persistence in improving 
the joint property is likely to lead toa breach of the 
eace. 

i Petition, under ss. 435/339, Cr. P. C., for 
revision ofan orderof the District Magis- 
trate, Jhang, dated the 4th January, 1926, 
affirming that of the Magistrate First 
Class, 
1925. - $ 

Mr. Shamair Chand, for the Petitioner. 


JUDGMENT.—Thaker Singh has been 
bound over under s. 107, Cr. P. ©., and his 
appeal has been dismissed by the District 
Magistrate, Jhang. The groundon which 
security was demanded from him was that 
he wished to substitute and proceeded to 
endeavour to substitute an iron Persian- 
wheel for the wooden one ona well jointly 
owned by him and his two brothers. It 
has been found by the District Magistrate 
that the result of the substitution would 
be an increase of Rs. 100 in the rental capa- 
city of Thaker Singh's share of the. land 
watered by the well. Thaker Singh has defi- 
nitely stated that he asks for no contribu- 
tion from his brothersand does not wish 
either of them to pay for his share in the 
improvement. He has been put on secu- 
rity on the ground that his persistence in 
trying to improve the joint property is 
likely to lead to a breach of the pzace, 
it bsing probable that such breach will 
be committed by the brothers. 

The only question under the circum- 
stances is whether Thaker Singh is exercis- 
ing his lawful rights in improving the 
property in this way, andifso, such per- 
sons as obstruct him in the exercise of. his 
lawful rights and cause danger to the peace 
and not he should be put on security. The 
rights of co-owners are clearly laid down 
by the Privy Council in Lachmeswar Singh 
v. Manowar Hassein (1) and although that 
case deals with injunctions, the principle 
laid down governs this case also. I find 
that Thaker Singh is entitled to improve 
the property, in spite of his brother’s objec- 
tion, by substituting a superior for an in- 
ferior Persian wheel; and this being so, 


(1) 19 C. 253; 19 I. A. 48; 6 Sar. P, C. J. 183; 10 
‘Ind. Dec. (N. s.) 614 (P. CO). 
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Jhang, dated the 9th November,- 
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the order demanding security from him is 
unjustified. 
‘T accept the application for revision and 
set aside the order demanding security. 
R. L. Revision allowed. 


rainane WB 


MADRAS HIGH COURT. 
CRIMINAL REVISION Case No. 249 
. oF 1925, 
(CRIMINAL Reyisron Prrition No, 213 
oF 1925). 

January 27, 1926. 
Present:—Mr, Justice Wallace. 
Rev. CO. R. VEDANTHACHARI— 
COUNTER- PETITIONBR——PETITIONER 
VETSUS 
MARIE —PETITIONER-—RESPONDENT. 

Cr. P.C. (Act V of 1898), s. 488—Marntenance of 
illegitimate child—Paternity, proof of— Mere uncorro- 
borated testimony of mother, whether sufficient. 

Where, in an application under s. 488, Cr. P. C. 
for maintenance of an illegitimate child, the question 
at issue is, whether the respondent is the father of 
the child, it is prima facie improper to accept the 
mere statement on oath of the mother who asserts 
the paternity, which cannot but be highly interested, 
without some independent corroboration of it such as 
will satisfy the Court that her claim is true. [p. 359, 
col. 2; p. 360, col. 1.] 

Petition, under ss. 435 and 459 of the Cr. 
P. ©., 1898, praying the High Court to 
revise an order of the Court of the 
Chief Presidency Magistrate Madras, 
Egmore, dated the 16th March, 1925, in 
O.C. No. 18425 of 1924. 

Mr. Nugent Grant instructed by Mr. V. P. 
Karunakara Menon, for the Petitioner. 

Mr. D. Kulandai, for the Respondent. 


ORDER.—This is a criminal revision 
petition to revise the order of the lower 
Court directing the petitioner to pay a 
maintenance of Rs. 20 per mensem for the 
child of which the lower Court finds the 
petitioner to be the father. The grounds 
urged for the interference of this Court 
are that the Magistrate has generally 
neglected the principles of legal evidence 
and proof and has admitted evidence that 
was irrelevent. 

In a case like the present, where the 
question atissue is, whether a certain man 
was the father ofa certain child, it is prima 
facie improper to accept without corrobora- 
tion the mere statement on oath of the 
mother who asserts the paternity. It is so 
obviously to her personal benefit and 
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interest to secure a father for her illegi- 
timate child, who will relieve her of the 
cost of providing for his maintenance, that 


her evidence in such a case cannot but be. 


highly interested, and it would be unreason- 


able and improper for any Court to act 


merely on her own word without some in- 
dependent corroboration of it such as will 
satisfy the Court that her claim is true. 
The lower Court has recognised this prin- 
ciple- and appears to think that such in- 
dependent corroboration has been establish- 
-ed, Butitappears to me that its view is 
wholly unjustified. 


The lower Court relies firston a Muni- - 


cipal record of the birth of the child. In 
the first place, the record ismerely a record 
of what the counter-petitioner herself said 
at the time of the birth. This ‘is clearly 
no independent corroboration of her present 
statement. Further, that record asit stands, 
does not clearly apply to the counter- 
petitioner, and her present amplification 
and explanation -of that Municipal entry, 
so that it may now be held to apply to the 
counter-petitioner is again no independent 
corroboration of her present evidence. The 
Magistrate is in error in holding that the 
entry wasa matter which the petitioner 
had to explain away. It was for the counter- 
petitioner to give a reasonable explanation 
- as to why she did not give the full name 
and description of the father of her child 
at the time of the birth—consequently the 
Municipal record cannot be viewed as in- 
dependent corroboration. Beyond it, I 
find no sort of corroboration. The kind 
of evidence that one would look for to be 
given as corroboration in such a case would 
be evidence that at or about the time 
when the child was conceived, the petitioner 
was frequenting the society of the counter- 
petitioner, and had opportunities of access 
to her. Now, on her own evidence, it is 
clear that the child was conceived in Madras 
sometime in April, 1918. I find no evidence 
that, at or about that time, the petitioner 
was in her society or had opportunities of 
access to her. The learned Magistrate 
relies on the evidence of P. Ws. Nos. 8 and 
9, her father and mother, P. W. No. 2 a 
priest and P. Ws. Nos. 4 and 10. I have 
perused the evidence of these witnesses; if 
the father and mother were aware that in 
April, 1918, the petitioner and the counter- 
petitioner were meeting and visiting each 
other one would expect themto say so in 
very. definite terms. Instead of that their 
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evidence is of the vaguest kind. They 
merely say that the petitioner “was visit- 
ing? the counter- petitioner. When and 
where they do not say. P. W. No.9 adds 
that no one else was visiting her; but 
that is hardly amatter on which shé‘could 
be certain. I am unable to regard that 
evidence asin any way corroborative of 
the statement thatthe petitioner had access 
to the counter-petitioner at or about the 
time when the child was conceived. P. W, 
No. 2's evidence ig merely a repetition of 
the statement by the counter- petitioner, to 


“him that “some Protestant minister’ was 


the father of the child. The vagueness of 
this description is unfavourable rather 
than favourable to her case, and isin fact 
a contradiction of the counter-petitioner’s 
own evidence on the point. P. W. No. 4 
speaks to a vague act of misconduct which 
he says he witnessed in 1918; but he fixes 
no dateat all for this. P. W. No. 10 speaks 
to vague undated visits and repeats a 
statement by the parents made to her which 
is mere hearsay and, therefore, irrelevant. | 
am wholly unable to find any corroboration 
of the counter-petitioner’s evidence, 

The learhed Magistrate has not perceived 
the full effectof his findings and that they 
are in direct contradiction of the counter- 
petitioner's own evidence. The petitioner 
produced his diary which, as I read the 
judgment, the Magistrate accepts as true. 
That shows that the petitioner was not in 
Madras in 1918 until the 6th of June, that 
is 254 days before the birth of the child. 
The Magistrate thinks, that the petitioner's 
absence from Madras until the 6th of June 
is quite reconcilable with the idea that 
he is the father of the child, because 254 
days is according to medical science quite 
a long enough period for gestation. But 
the evidence of the counter-petitioner is 
perfectly clear that she was three months 
pregnant when the petitioner returned to 
Trivandrum, i. e, on the 29th June, and 


that the child underwent a normal period 


of gestation and was born a normal child. 
It is impossible to hold, as the Magistrate 
does, that both the petitioner’s diary and 
the counter-petitioner’s claim are recon- 
cilable. 

That the counter-petitioner is not a 
truthful witness is further clear from the 
futility of her explanation why not a single 
one of the many letters and money-order 
coupons sent toher by the petitioner, in- 
eluding one which her father says ‘woulg | 
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completely prove her case, is produced. Her 
story is that when the child was eight 
months in the womb in December, 1918, the 
. petitioner got all these back from her on 
some promise or threat. But she admits 
that he was writing and sending money 
just as usual from December,? 1918, until 
some time in 1924. All these subsequent 
papers she says that she has lost. The 
absurdity of such an explanation from a 
woman who says that she was all along 
hoping to bring the petitioner to consent 
to a marriage is obvious, and the absence 
of any scrap of paper, though there ought 
to be any number of such, showing what 
their relations were is a very strong in- 
dication that this explanation of hers is 
untrue, ; 

The Magistrate's treatment of the whol 
ofthis case is decidedly defective. The 
fact that letters of which we do not know 
the contents passed between the parties in 
“1918 which isthe most he finds proved 
is no corroboration of the fact that in April, 
1918, the parties had or could have had 
access to each other. It is quite clear that 
the evidence of the counter-petitioner is by 
no means free from ‘suspicion, and there is 
no independent corroboration of her present 
story. No Courtis entitled to infer from 
such unsatisfactory evidence that the peti- 
tioner wa3 the father of the child. I am, 
therefore, unable to accept the evidence to 
support the conviction. The order of the 
Magistrate must be set aside. 

I direct that the order passed by the 
Magistrate be cancelled. 


VIN. V. Order cancelled. 


ALLAHABAD HIGH COURT. 

CRIMINAL MISCELLANEOUS APPBaAL No 253 

OF 1925. 
March 26, 1926. 
Present:—Mr. Justice Sulaiman. 
EMPEROR——PROSEOUTOR 
VETSUS 
BARHMA SINGH—AcousED. 

Cr. P. C. (Act V of 1898), s. 841—Report to High 
Court for orders, when proper—Accused found to under- 
stand proceedings—Duty of trial Judge to decide ques- 
tion of conviction and sentence. 

Under s. 341, Cr. P. C., it is only when an accused, 
though not insane, cannot be made to understand 
the proceedings and the trial results in a conviction, 
that the proceedings are $o be forwarded tothe High 
Court with a report of the circumstances for the High 
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Court to pass such orders as it thinks fit, Where, 
therefore, a Jury finds and the Judge agrecs with the 
Jury that the accused was able to follow the proceed- 
ings in Court and to understand the same, the Judge 
cannot leave the question of conviction and sentence 
to the High Court but must himself decide the same. 


jp. 361, col. 2.) 


The Assistant Government Advocate, for 
the Crown. 


JUDGMENT.—The accused was charg- 
ed with an offence under s, 397, Indian 
Penal Code, and an enquiry in the learned 
Magistrates Court resulted in a commit- 
ment to the Sessions Court. The learned 
Magistrate under s. 341, Or, P. C., reported 
to this Court that the accused was not cap- 
able of making his defence in Court, but 
that he was not insane. I directed that 
the sessions trial should proceed and an 
attempt should be made to explain the 
proceedings to the accused, and even if 
it appeared that he did not understand the 
proceedings the trial should proceed and 
if it resulted in a conviction, a further report 
should be made to the High Court. I also 
suggested thatifin the course of the trial 
the learned Sessions Judge had any ground 
for suspecting thatthe accused was of un- 
sound mind, he should make an enquiry 
as A matter under Chap. XXXIV ofthe 

HP G: 

The trial has been concluded and the 
Jury have returned a unanimous verdict of 
‘guilty.’ They have further found that the 
accused was ableto understand the pro- 
ceedings in Court. The learned Assistant 
Sessions Judge agreed with the verdict of 
the Jury and also thought that the accused 
was able to follow the proceedings in Court 
and has remarked that nothing unusual bas 
been noticed in his behaviour during the 
trial. The learned Assistant Sessions 
Judge has not recorded a formal order 
convicting the accused under s. 397, nor 
has he sentenced him. 

Although the report has come to me prob- 
ably in pursuance of my previous order, it 
is quite clear that this is not a report 
under s. 341, Cr. P.C. Under that section 
itis only when the accused, though not 
insane, cannot be madeto understand the 
proceedings and the trial results ina con- 
viction, that the proceedings are to he 
forwarded to the High Court with a report 
of the circumstances for the High Court to 
pass such ordersas it thinks fit. In the 
present case, when the Jury found and the 
learned Assistant Sessions Judge agreed 
with the Jury that the accused was able te 
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follow the proceedings in Court and to 
understand the same, it was the duty of the 
Assistant Sessions Judge to convict the 
accused of the offence with which he was 
charged and to pass a sentence on him in 


accordance with law. He cannot leave the: 


question of conviction and sentence in 
this particular case tothe High Court. J, 
in fact, would have no jurisdiction to record 
the conviction of the accused or to pass a 
sentence on him, the case not falling under 
s. 341 of the Or. P. C. 

I, accordingly, direct that the record be 
returned to the Assistant Sessions Judge 
with the direction that he should pass the 
necessary orders himself. 

A. N. A. Order accordingly. 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 198 or 1926. 
June 28, 1926. 

Present —Mr, Justice Addison. 
TAZAL-—ACOUSED— APPELLANT 
versus 
EMPEROR—- RESPONDENT. 

Penal Code (Act XLV of 1860), s. 89?—Dacoity— 
One of several dacoits causing grievous hurt—Others, 
if can be convicted under s. 897. 

Where a number of persons jointly commit robbery 
or dacoity, s. 397, Penal Code, applies only to such 
of them as actually use any deadly weapon or 
cause grievous hurt or attempt to cause death or 
grievous hurt to any person. [p. 363, col. 1.] 

Criminal appeal from an order of the 
Sessions Judge, Rawalpindi, dated the 13th 
January, 1926. 

Mr. J. N. Bhandari, forthe Government 
Advocate, for the Respondent. 

JUDGMENT.—A dacoity took place 
on the night of the 22nd-23rd April, 1925 at 
the house of Samundar, asolitary Dhok in 
village Gorah ofthe Murree Tahsil. Five 
persons were sent up for trial but one 
Mansabdar has been acquitted. It was 
also said that there were two absconders. 
Tour persons, namely, Fazal, Pahlwan, Ali 
Sher and Dost Muhammad have been con- 
victed under s.397, Indian Penal Code, 
and each was sentenced to four years’ 
rigorousimprisonment. They have present- 
ed separate appeals, the last three through 
Jail while Fazal’s appeal was presented by 
Counsel. Fazal. has since died and his 
appeal abates under s. 431, Cr. P.O. The 
Grown has presented a revision petition on 
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the ground that the sentences are inade- 
quate even under s, 395, Indian Penal Code, 
while it was also pointed out that the mini- 
mum sentence under s, 397,Indian Penal. 
Code, was seven years. r 

There is an approver ìn this case, nanjely, 
Muhammad Ikbal, who has given a very 
full account of what happened but hedid 
not produce any of the stolen property. He 
described how the gang collected together 
and went to the house of Samunder. 
Their approach was detected by Samundar’s 
wife, Musammat Dil Jan. She told her 
husband and Ditta that people were ap- 
proaching.’ The approver and Pahlwan 
appellant stayed behind the house in case 
they should be identified while the others 
went into the courtyard witha lighted 
lantern which Ali Sher had borrowed from 
Muhammad Sher. The dacoits first asked 
for water. When they drank it they said 
they were Police Officers searching for a 
woman. Ali Sher, appellant, had a pistol 
with him which he pointed at Samundar. 
The dacoits then went inside, beat Samun- 
dar and others, broke open their trunks and 
carried off jewelry and clothes. They also 
took away ornaments from the person of 
Samundar’s wife and daughter. The lantern 
was burning all the time. Ali Sher appel- 
lant also left his own boots and cane in 
the house. The matter was reported at 
the Police Station without delay. Fazal was 
arrested early in May, Pahlwan at the end of 
June and Ali Sher and Dost Muhammad in 
September. 

There is noquestion that a dacoity did 
take place as alleged. Besides the approver’s 
statement there is the evidence of the com- 
plainant and the other two persons in the 
house with him. The complainant was ex- 
amined by a Doctor at once and it was found 
that he had 11 marks of lathi blows on his 
person. The Sub-Inspector of Police found 
the trunks broken next morning. There 


‘is also ample evidence that Ali Sher car- 


ried a pistol which he used to threaten the 
complainant so as to make him disclose 
where he kept hismoney. The complainant 
and his wife have also stated that they 
identified the three appellants whose cases 
1 have to deal with. There is ample cor- 
roboration of the general statement of the 
approver and the only question that remains 
is whether it has been sufficiently corroborat- 
ed as regards Pahlwan, Ali Sher and Dost 
Muhammad. é | 

[His Lordship proceeded to discuss the 


evidence in corroboration of the approver’s 
statement against the appellants, Pahlwan, 
Ali Sher and Dost Muhammad indivi- 
dually and found that approver’s statement 
was amply corroborated against all of them 
anc that their conviction was justified. | 
There remains the revision petition by 
the Crown. In my opinion only Ali Sher 
can be convicted under s. 395/397, Indian 
Penal Code, as it was he alone who carried 
and used the revolver. This is the view 
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If there has been a misjoinder of charges, the trial 
is void asa whole and quashing of the charges 
against one accused alone would not validate the 
trial of the other. [p. 363 col. 2; p. 364, col. 1.] 

Sections 234 and 235 ofthe Cr. P. ©. must be cen- 
strued apart and thereis nothingin the Code, to 
validate the trial of any accused on more than three 
separate charges by allowing the two sections to he 
added together, though some of the charges may 
have formed one series of acts so connected together 
as to form the same transaction. [p. 364, col. 1.] 

Criminal reference made by the District 


Magistrate, Raipur, under s. 438 of the Cr, 


taken by the Bombay, Madras and Calcutta P.O 


High Courts and now also by the Allahabad 
High Court. A different view was taken 
by this Court in Chatar Singh v. Emperor 
(1) and Crown v. Mohan ‘2) but these deci- 
sions were not followed in a decision of 
this Court in 1925, reported as Mohar 
Singh v. Emperor (3), I, therefore, hold 
that Ali Sher alone can be convicted under 
s. 395/397, Indian Penal Code. I accept, 
the revision petition in his case and enhance 
the sentence to seven years’ rigorous impri- 
‘gsonment. His appeal is dismissed. 

The appeals of Pahlwan and Dost Muham- 
mad are accepted to this extent that their 
convictions are maintained under s. 395 
only. It was urged that their: sentences 
also were too small, I am not prepared 
to sentence them to seven years’ rigorous 
imprisonment but I accept the revision of 
the Crown in their cases to the extent 
of enhancing their sentences to five years’ 
rigorous imprisonment each. 

A. N. A. Appeal partly accepted. 


Revision by Crown allowed. 
(1) 15 P. R. 1901 Cr. 
(2) 16 P. R. 1901 Or. 
(3) £8 Ind. Cas. 456; 26 P. L. R. 398; 2L. 
A Cr. L. J. 1144; 7 L. L. J. 537; A.1.R. 1 


0. 6; 
926 Lah, 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL Revision No. 278 oF 1926. 
July 14, 1926. 

Present:—Mr. Mitchell, Officiating A. J. C. 
EMPEROR— APPLICANT 
VETSUS 
DHANESHRAM AND ANOTHER—ÅCCUSED— 
OPPOSITE PARTY. 

Cr. P. C. (Aet V of 1898), ss. 234, 235—Misjoinder 
of charges—Trial, whether void as a whole—Trial for 


more than three charges—Some arising out of one series 
of acts—Validity of trial, 


ORDER.—Read:—letter from the Dis- 
trict Magistrate, Raipur, to the Registrar, 
Judicial Commissioner's Court, dated the 
12th June, 1926. 

The District Magistrate represents that 
in Criminal Case No. 8 of 1926, in the 
Oourt of Mr. H. G. Nargundkar, Magistrate, 
First Class, Raipur, the accused Dhaneshram 
has been charged with offences as follows: 

(a) offences committed between 25th De- 
cember, 1925, and 7th January, 1926, under 
s. 409, Indian Penal Code, and s. 52 of the 
Indian Post Office Act, 1898; 

(b) offences committed on 6th December, 
1925, under s. 408, Indian Penal Code, and 
s. 52, Indian Post Office Act, 1898: and 

(c) Offences committed on 24th December, 
1925 under s. 409, Indian Penal Code, and 
s, 52, Indian Post Office Act ; ; 
and that the accused Ghanaram has been 
charged with two offences committed be- 
tween 25th December, 1925, and 7th January, 
1926, under s. 409 of the Indian Penal Code, 
and s. 52 of the Indian Post Office Act. 
The learned District Magistrate points out 
that the joinder of these two persons in one 
trial is contrary to the provisions of 5, %39 
of the Cr. P. C., and he recommends that 
“the charge framed against Ghanaram may 
be quashed and a fresh trial ordered in 
respect of the offences charged against him." 
From this I take it that he wishes that the 
present trial should stand as against the 
accused Dhaneshram. 


The offences included in (a) with which 
Dhaneshram is charged relate to the same 
acts as the offences with which the accused 
Ghanaram has been charged; but the 
offences included in (6) and (c) above with 
which Dhaneshram has been charged are 
alleged to have been committed by him 
alone, without the help of Ghanaram. It 
is clear, therefore, that there has been a 
misjoinder and that the whole trial so far 
is void. To quashthe charges against one 


364 


-accused would not validate the trial, which 
has proceeded on the wrong lines from the 
very beginning. J must, therefore, set 
aside the whole proceedings. 

There is another misjoinder which the 
learned District Magistrate has not noticed. 
Section 234 of the Cr. P. C. allows for the 
trial of three offences of the same kind 
committed within the space of twelve 
months. Section 235 allows for the trial of 
one person of more offences than one which 
have been contmitted in one series of acts, - 
so connected together as to form a con- 
nected transaction. These two sections 
must be construed apart, and there is no- 
thing in the Code which would allow the 
two to bs added together, so to speak, in 
order to provide for a trial of one person 
on more than three charges, even though 
some of the charges may have formed one 
saries of acts so connected together as to 
form the same transaction, In other words, 
there is nothing in Chap. XIX of the 
Cr. P. C., which would validate the trial of 
an accused on six separate charges. 

“I must point out that s. 52 relates to the 

theft or misappropriation of postal articles 
and that postal articles are defined ins. 2 
(i) of the Post Office Act, 1898. It may be 
that the actions of the accused persons in 
tha present case did disclose an offence 
under s. 52;if so, the elements of the 
offence have not been set out in the charges 
as framed by the trying Magistrate. 

There has been a confusion in the pro- 
secution of this trial and I think it will be 
better if the local authorities themselves 
put matters right. I, therefore, make no 
specific order of re-trial, but leave it to the 
local authorities to proceed with these 
prosecutionson the lines which they think 


best. 


G. R. D. Charges quashed. 


Feee kediri 


PATNA HIGH COURT. 
ORIMINAL Revision No. 399 or 1926, 
August 3, 1926. 

Present:—Mr. Justice Ross and 

Mr. Justice Kulwant Sahay. 
ABDUL HAMID AND OTAERS—PETITIONERS 
versus 
EMPEROR—OpposItTE PARTY. 

Cr. P. C. (Act V of 1898), ss. 285, 236, 269 (8), 423 


2), 494, 886 (2)—Joint trial for offences triable by 
ury and offences triable with assessors—Acquittal as 
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regards former and conviction as to latter—Re-irial 
ordered in appeal, whether re-opens whole case—Trial 
for latter offences alone, legality of—Accused, failure 


.to object, effect of—Confining prosecution to some 


charges alone, legality of. 

Where, in a joint trial under s. 235, Or. P. C., the 
accused are charged with offences triable by agfury 
as well as offences triable by a Sessions Judge with 
the aid of assessors, and the accused are acquitted of 
the former set of offences but convicted of the latter, 
and on appeal the conviction is set aside and re-trial 
is,ordered, the re-trial for the latter set of offences 
alone is not illegal where the accused donot object 
to the confining of the trial to such offences alone. [p. 
385, col. 2.] 

Per Hoss, J.—Accused who think they are being 
prejudiced by the non-prosecution of charges other 
than those for which they are actually tried, must 
raise the objection before pleading to the charges 
actually laid against them. Prejudice is a question of 
fact. [abid] 

Section 235, Cr. P. O., is an enabling section and 
does not necessitate the inclusion of all charges 
triable under that section in one trial. [ibid,] 


Ameeruddin v. Farid Sarkar (2), relied on. 

In eases falling within s. 236 there is one set of facts 
which may be viewed in different ways and so, whera 
a retrial is ordered, the whole facts are necessarily 
re-opened and nothing can prevent the Jury from 
coming to any verdict that they consider right upon 
the facts proved before’them. But, where there are 
two different sets of facts and a verdict has been 
given on one set which no one impugns, then, there 
is no reason why, when an appeal is brought on the 
other set of facts, the order for re-trial should re-open 
both. [p. 366, col. 1.] 

[Case-law discussed]. 


Where there has been a verdict ofa Jury acquitting 
the prisoners of certain charges and that verdict has 
not been impugned by way of appeal by the Crown, the 
prisoners should not again be put in peril for the 
same offences. |p. 366, col. 2.] 


Per Kuiwant Sahay, J.—Though s. 235, Or. P. O. 
is an enabling section and does not prevent a separate 
trial under s. 233, yet, where a joint trialis held 
under s. 235 and the accused are charged with 
offences some of which are triable by Jury and some 
by the Sessions Judge with the aid of assessors, the 
joint trial must be held as provided by s. 269 (3); 
otherwise the whole trial will be illegal, Where, in 
such a trial, the accused are acquitted of offences 
triable.by a Jury but convicted of the offenees triable 
with assessors and on appeal, the conviction is set 
aside and re-trial ordered, the whole case is re-opened 
and the accused can be tried again for all the offences 
they were charged with. [p. 366, col. 2; p. 387, col. 1.] 

Failure to obtain the consent of a Court under 
s. 494, ‘Or. P. C., to confine the prosecution to some of 
the charges alone, is a mere irregularity and does 
not vitiate a trial where no objection is taken to such 
trial in the trial Court. [p. 367, col. 1.] 


Criminal appeal from an order of the 
Sessions Judge, Monghyr, dated the 27th 
May, 1928, modifying that of the Assistant 
Sessions Judge, Monghyr, dated the 10th 
March, 1926. i 


Messrs. Hasan Imam, Sharfuddin and S, 
P, Varma, for the Petitioners, 
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“The Assistant Government Advocate, for 
the Crown. 


JUDGMENT. 

Ross, J.—As the result of an occurrence 
whieh took place on the Ist of April, 1925, 
nineteen persons were committed to the 
Court of Session at Monghyr for trial. 
One was charged under s. 436 of the Indian 
Penal Code, ten under s, 380and all under 
s. 147 by the Court of Session with theaid 
of the jurors as assessors under s. 269 (3) of 
the Cr. P. C. The Assistant Sessions Judge, 
who tried the case appointed enly four of 
the five jurors as assessors. The Jury 
unanimously found the accused not guilty 
under ss. 436 and 380 and they were ac- 
quitted. ‘The four assessors were of 
opinion that the nineteen accused were not 
guilty under s. 147. ‘The Assistant Sessions 
Judge differed from them with regard to 
twelve of the accused and convicted them 
and sentenced them to eight months’ 
rigorous imprisonment each, acquitting the 
other seven. These twelve persons appealed 
to the Sessions Judge who held that the 
trial was illegal, because only four of the 
jurors had been chosen as assessors instead 
of the whole five; and he set aside the 
conviction and ordered a re-trial. These 
twelve persons were re-tried under s. 147 
only ; and the four assessors were again of 
opinion that they were not guilty. The 
Assistant Sessions Judge again differed 
from the assessors and convicting them 
under s. 147, passed the same sentence as 
before. Five were acquitted by the Sessions 
Judge on appeal while the appeals of the 
remaining seven were dismissed. It is now 
contended on behalf of the seven patitioners 
in revision that both the first and the 
second trials were illegal and that, there- 
fore, there ought to be a re-trial of the 
petitioners (five of whom had been com- 
mitted fortrial on charges triable by Jury) 
on all the original charges; secondly, that 
the Courts below have made errors of 
record and have failed to consider material 
evidence and that there ought to be at 
least a re-hearing of the appeal; and, 
thirdly, that in view of the nature of the 
occurrence and the manner in which the 
petitioners have been harassed by these 
protracted proceedings, the sentences are 
too severe. 


“On the first. point it is contended that 
the original trial was a nullity, because 
the Court was not properly constituted, 
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In Rama Krishna Reddi v. Emperor (1) the 
trial was defective in the same manner 
as in the present case. The question now 
raised was not discussed ; but it may he 
mentioned that an appeal against the 
verdict of the Jury was dismissed while 
the appeal against the conviction of the 
offence triable by the Judge with assessors 
was allowed on the ground of illegality. 
But itis not necessary to decide whether 
the trial was a nullity, because, if it was 
then only the second trial has to be con- 
sidered and, in that trial, the only charge 
to which the accused were required to 
plead was the charge under s. 147. If the 
accused thought that they were being pre- 
judiced by the non-prosecution of the other 
charges (and it is difficult to see how thev 
could have been prejudiced by a procedure 
which was obviously favourable to them; 
then they ought to have raised the oljec- 
tion before pleading to the charge actually 
laid against them. Prejudice is a question 
of fact; but the question was never raised 
and it 1s impossible, therefore, to hold now 
that there was any prejudice in fact. It 
may also be pointed out in this connection 
that s. 235 of the Code is an enabling sec- 
tion and does not necessitate the inclusion 
of all the charges triable under that section 
on trial [Ameeruddin v. Farid Sarkar 
| 
It was further contended that, when the 
Sessions Judge ordered a re-trial, the whole 
case was necessarily reopened and the 
charges on which the accused had been 
acquitted by the Jury revived; and the 
Court ought to have been constituted as 
required by s.-269 (3). In support of this 
contention, learned Counsel referred to the 
decisions in Krishna Dhan Mandal v, Qucen- 
Empress (3), Nizamuddi v. Emperor (4); 
Queen-Empress v. Jabanulla (5) and other 
cases in which these decisions have either 
been followed or referred to but whieh 
throw no independent light on the subject. 
The question turns on the construction of 
s. 423 (1) (b) of the Code.- Section 423 (2) 
lays down that “nothing herein contained 
shall authorize the Court to alter or reverse 
the verdict of the Jury, unless it is of 
opinion that such verdict is erroneous 


(1) 26 M. 598; 2 Weir 333, 
5 8 O. 481; 4 Shome L. R. 282; 4 Ind, Dee. (x, s.) 


(3) 22 0. 377; 11 Ind Dee. (N. s.) 252. 
(4) 15 Ind. Cas. 641; 40 C. 163; 13 Cr. L. J. 497. 
(5) 23 0.975; 1 1. Lec, (N. s.) 648, 
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owing, to a misdirection by the Judge or to 
a misunderstanding on the part of the 
Jury of the law as laid down by him.” 
If the first argument that the original 
trial was a nullity be accepted, then this 
sub-section will have no effect, because 
there is no verdict of a Jury to ccn- 
sider. But the effect of that argument 
has already been discussed. For the pur- 
poses of the present argument it must be 
assumed that there was a verdict of the 
Jury; and, in that case, this sub-sec- 
tion would be a complete bar to a re- 
trial for the offences on which the Jury 
had returned a verdict of not guilty. Nizam- 
uddin's case (4) and Jabanulla’s case (5) 
were cases of trials with assessors and, 
therefore, they do not assist in dealing with 
the present question. The only case which 
is really in point is Krishnadhan Mandal’s 
ease (3). There the trial was by Jury and the 
conviction was set aside on the ground of 
misdirection and are-trial was ordered. The 
question after the second trial was whether 
a conviction in respect of an offence of 
which the accused had been acquitted at 
the previous trial could be sustained; and 
it was held that in cases falling within 
s. 236 of the Cr. P. C, where a re-trial is 
‘ordered without any express limitation, it 
must be taken to mean a re-trial of the 
whole case. But the Judges were careful 
to point out that in cases not falling under 
s. 236, that is to say, where an accused 
person is charged atone trial with distinct 
offences constituted by distinct acts, a 
different principle would apply; and, with 
regard to that class of cases nothing was 
decided. But that isthe case with which 
we arenow concarned and in that matter 
there is an indication in Krishnadhan Man- 
dal case's (3) that itis governed by a different 
principle; and that is obvious. In cases 
falling within s. 236 there is one set of 
facts which may .be viewed in different 
ways. When a re-trial is ordered the whole 
facts are necessarily re-opened and nothing 
can prevent the Jury from coming to any 
verdict that they consider right upon the 
facts proved before them. But where 
there are two different setsof facts and 
. a verdict has been given on one set which 
no one impugns, then, itis difficult to see 
why, when an appeal is brought on the 
other set of facts, the order for re-trial 
should re-open both. There is certainly no 
authority for the proposition that a re-trial 
necessarily opens up the whole case, at 
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allevents where a verdict of the Jury is 
concerned. On the contrary, Krishnadhan 
Mandals case (3) distinctly contemplates 
the possibility of a limited trial. In the pre- 
sent case it ig true that the learned Ses- 
sions Judge merely ordered a ‘re-trial with- 
oufany express words of limitation: but 
his order must be construed with reference 
to the scope of the proceedings before him; 
and all that was being dealt with was an 
appeal from a conviction under s. 147. I 
would, therefore, hold that the order, by 
necessary implication was an orderfor re- 
trial of the charge under s. 147 only; and 
I find no authority for the proposition ` 
that in a case of this nature such a limited 
order is bad. On the other hand it seems 
cleariy opposed to principle that, where 
there has been a verdict ofa Jury acquit- 
ting the prisoners of certain charges and 
that verdit has not been impugned by way 
of appeal by the Crown, the prisoners 
should again be put in peril for the same 
offences. lam, therefore, of opinion that 
the order of re-trial and the trial which 
followed upon it were both valid in law. 

[His Lordship after considering the 
merits of the case on the facts proceeded:—] 

The question of sentence remains to be 
considered. The petitioners have been put 
to the expense of two trials before the 
Court of Session and two appealsand that 
was the direct result ofa mistake in pro- 
cedure committed at the original trial for 
which the petitioners were in no way res- 
ponsible. In that view it does not seem to 
me proper that the same sentence that had 
beén inflicted at the first trial should be 
maintained, especially as the riot, which 
arose outof a dispute about a passage for 
water was notin itself an occurrence of 
any very great gravity, the accused having 
been acquitted of the more serious charges. 
While upholding the conviction, I would . 
set aside the sentence of imprisonment 
and in lieu thereof would impose fines of 
Rs. 100 each upon Abdul Hamid, Syed 
Mohammad Nawab, and Syed Abdul Halim 
and of Rs. 50 each upon Pairu, Jamait, 
Akloo and Dhobi Kahar and in default of 
payment a sentence of one month's rigorous 
imprisonment each. 

Kulwant Sahay, d.-—I agree. I, 
however, desire to say that I am inclined 
to accept the contention of the learned 
Counsel for the petitioners that the first 
trial was a nullity. Section 235 of the 
Or, P, 0, is, no doubt, an enabling section 
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and does not prevent a separate trial 
unders. 233. But where a joint trial is 
held under s. 235 and the accused charged 
with offences some of which are triable 
by Jury and some by the Sessions Judge 
with*the aid of assessors, the joint trial 
must be held as provided by s. 269 (3) 
otherwise the whole trial will be illegal. In 
such joint trial the accused is entitled to 
have the opinion of all the jurors as as- 
sessors in relation to offences not triable 
by Jury. In the case now before us the 
Jury, no doubt, returned a verdict of not 
guilty as regards the offences triable by 
Jury, but if they had returned a verdict 
of guilty and the accused had been con- 
victed upon such verdict there would clear- 
ly have been a case of prejudice to the 
accused, if at the re-trial, such trial was con- 
fined only to charges for offences not triable 
by Jury. Section 269 (3) provides for cer- 
fain advantages to the ascused such as 
trial by jurors as assessors for offences not 
triable by Jury and it would be manifestly 
illegal to deprive him of such advantages 
by splitting up the trial. Iam, therefore, 
inclined to hold that the re-trial ordered 
by the Sessions Judge re-opened the whole 
cass and the accused could have bsen 
tried again for all the offences they were 
charged with. The first trial being illegal 
“and without jurisdiction, s. 423 (2) would 
have no application, inasmuch as there 
would beno verdict of a Jury to consider. 
But at the re-trial it was open to the 
Public Prosecutor to confine himself to 
some only of the charges. Section 494, no 
doubt,lays down that the consent of the 
Court is first to be obtained, but the failure 
to obtain such consent would amount to a 
mere irregularity and on the analogy of 
the principle involved ins. 536 (2) the second 
trial cannot be held to be invalid, inasmuch 
as no objection was taken by the accused to 
such trial. - 


ALN, A. Sentence reduced, 





ALLAHABAD HIGH COURT. 
CRIMINAL Revisron No. 110 or 1926. 
“ March 17, 1926. 
Present: —Mr. Justice Sulaiman. 
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VETSUS 
EMPEROR—Opposirs PARTY. 
Or, P: O. (Act V of 1898), 2, 887—Approver—Convics 
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tion of co-accused for minor offence—Pardon, whether 
affected—-Commitial of co-accused ulone to Sessions—- 
Examination of approver as witness, legality of. 

The validity ofa pardon given under s. 337, Cr. P. 
C., to an acoused person charged with an offence 
specified in that section cannot be affected by the fact 
that the co-accused against whom his evidence was 
afterwards recorded was ultimately cenvicted of a 
minor offence and even if the pardon was invalid 
against the approver, it would not prevent the approvy- 
er being examined in the sessions Court as a witness 
where he is not committed for trial along with the 
accused. 


Criminal revision from an order of the 
Sessions Judge, Jhansi, dated the 9th No- 
vember, 1925. 

Mr. K.N. Laghate, for the Applicant, 

JUDGMENT.—This application for 
revision has been pressed on the facts and 
on one legal ground. On the facts the 
accused has had acareful trial in two Courts 
and there is no reason toadmit the revision. 
He is charged with forging an application 
for a privilege ticket in the name of Mohan 
Singh, whereas he really got on it the 
thumb-mark of Janki Prasad whom he 
wished to take with him to Jagannath. 
Janki Prasad was examined as an approver, 
and the learned Judge points out that there 
is considerable corroboration of his story 
including this very important fact, to 
which the Assistant Sessions Judge refers 
in his judgment that when Janki Prasad 
was found travelling with this forged order 
and gave his name as Mohan Singh, 
Bhawani Prasad falsely verified his state- 
ment that he really was Mohan Singh. The 
legal point taken is that the pardon given 
to Janki Prasad under s. 337 was not valid 
because though at the time when it was 
given the accused was charged with an 
offence under s. 467, Indian Penal Code, 
which is exclusively triable by the Sessions 
Court he was ultimately convicted under 
s. 468. I doubt very much whether the 
validity of a pardon given under s, 337 to 
an accused person charged with an offence 
specified in that section would be affected 
by the fact that the co-accused against 
whom his evidence was afterwards recorded. 
was ultimately convicted of a minor offence, 
but even if the pardon was invalid against 
Janki Prasad, it would not prevent Janki 
Prasad being examined in the Sessions 
Court as a witness seeing that he was not 
committed for trial along with the accused. 
The legal objection, therefore, wholly fails 
and I reject the application. 

A., N. A. Application rejected, 
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ALLAHABAD HIGH COURT: 
CRIMINAL Revision No. 345 or 1926. 
June 30, 1926. - 
Present:—Mr. Justice Banerji. 
BEHARI LAL— APPLICANT 
VETSUS 
GANGADIN AND ANOTHER-— OPPOSITE 
PARTIES. 

Cr, P. C. (Act V of 1898), s. 208—Complaint, dis- 
missal of, on the ground that other persons also could 
complain—Criminal misappropriation—dJurisdiction 
of Court to try. 

The fact that a complaint could have been also 
filed by persons other than the complainant, is not 
a ground for not inquiring Into the complaint. 

A case of misappropriation of partnership funds 
cannot be tried by a Court within whose jurisdiction 
the accused is not bound to submit accounts or to 
pay profits to the complainant. 

Criminal revision from an order of the 
Additional Sessions Judge, Cawnpur, dated 
the 4th May, 1926. 

Messrs. Satlanath Mukherji and T. B. 
Banerji, for the Applicant. 

Dr. K. N. Katju, for the Opposite Parties. 


JUDGMENT.—This is an application 
for revision by one Behari Lal against an 
order of the Additional Sessions Judge of 


Oawnpur, dated the 4th of May, 1926, re-- 


fusing to order further enquiry into the 
complaint filed by him against Gangadin 
and Baboo Lal for criminal misappropria- 
tion. At the outset I must state that there 
are some sentences in this judgment, which 
really have no bearing on the case and 
give a view of the law of misappropriation 
which is wrong. The Judge says: “Wrong- 
ful gain or wrongful loss is not an essential 
part of the offence of criminal misappro- 
priation, and a person is not accused by 
reason of it.” If the learned Judge had 
only taken the trouble toread the defini- 
tion of the offence and had looked at s. 24 
of the Penal Code, defining. the word “dis- 
honestly” I am positively certain that the 
learned Judge would not have written what 
he did in the judgment. Clearly a man is 
accused of an offence of breach of trust, 
because he had misappropriated property 
dishonestly. Then the learned Judge has 
given a curious reason for declining to act, 
because besides the complainant somebody 
else could also have taken action against 
the accused, therefore, the learned Judge 
thinks that no steps should be taken 
against the accused. I cannot understand 
this great sympathy for the accused by the 
learned Judge. Thefact that besides the 
complainant 50 other persons could com- 
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plain against an accused has got nothing 
to do with the case against the accused. 

Now, coming to the facts of the case, the 
complainant came on the allegations that 
he, one Ram Prasad and the two accysed 
were members of a partnership firm’and 
that the two accused were managers, They 
supplied no capital, but were working as 
partners, and the shop was at Sitapur. 
They have not rendered account and have 
misappropriated funds. The learned Magis- 
trate, who tried the case, after recording 
evidence came to the conclusion that the 
complainant had not made out the case 
that the accused had either to submit 
account or to pay to the complainant the 
profits of the firm at Cawnpur. There- 
fore, any act, which the accused have done, 
and, the consequence of that act took place 
at Sitapur. I am unable tosay that upon 
this view .the case of misappropriation 
against the accused could go on in the 
Cawnpur Court. The cases referred to by 
Mr. Baila Nath Mukerji, viz, Queen- 
Empress v. O'Brien (1), Mahadeo y. Emper or 
(2), George Langridge v. Grace Atkins (3), 
Colville v. Kristo Kishore Bose (4), Rajani 
Binod Chakravartt v. All India Banking 
and Insurance Co., Lid. (5) and Abdul 
Latif Yusuf v. Abu Mohomed Kassim (6), 
really donot apply, because in each of 
those cases the accused have done, or had 
been held to be liable to do, something at 
the place where the case was tried. In this 
case, upon the evidence thatthe accused 
had to do nothing at Cawnpur, I cannot 
say that under s. 179 of the Cr. P..C. any 
consequent act of the accused can be held 
to have happened in the District of Cawn- 
pur. Under these circumstances, I dismiss 
the application, 


A. N. A. Application dismissed. 
i (1) 19 A. 111; A. W. N. (1896) 191; 9 Ind. Dee, 
N, 8.) 72. 


(2) 6 Ind. Qas. 563; 32 A. 397; T A. L. J. 319; 11 
Or. L. J. 372. 

(3) 17 a Cas. 792; 35 A. 29; 10 A. L. J. 431; 13 
Cr. L. J. 856 

ian 746: 3 O, W. N. 598; 13 Ind. Dec. (y. 8.) 


ans 22 Ind. Cas. 192; 41 O. 305; 17 O. W. N. 1207; 
15 Or. L. J. 48. 

(6) 71 Ind. Cas. 7 Fe GO. W. N. 175; A. I. R. 1922 
Oal., 46; 24 Or. L. J. 1 
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LAHORE HIGH COURT. 
First Cryin APPEAL No, 26 oF 1922. 
June 4, 1926. 

Present :—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Coldstream. 
LABH SINGH AND OTHERS—PLAINTIFFS 
——APPELLANTS 

: VETSUS 
AHMAD SHAH AND OTHERS— DEFENDANTS 
— RESPONDENTS. 

Custom-—Succession—Ala malik, what is—Ala ma- 
lik’s succession to adna malik dying heirless--Got, 
sameness of, as ground for succession—Proprietary 
body as heir—Possession as title—C. P. C. (Act V of 
1908), O. XLI, r. 27—Additional evidence in appeal. 

There are two ways in which the classes of ala 
maliks and adna maliks are created in a village. 
First, where the ala maliks so called are talugdars 
whose ancestors have been farmers of revenue or 
conquerors who have been content to leave all the 
management, etc. of the land tothe conquered pea- 
santry and to take quit-rents. Secondly, where the 
ala maliks, originally the sole proprietors of the vil- 
lage, have called in outsiders and settled them on 
some or all. ofthe lands. [p. 371, coL 1.] 

An ala malik belonging to the latter category usu- 
ally levies a customary rent from the person who 
actually occupies the land and it is only in cases of 
this class that an ala malik is entitled tothe right of 
reversion on the death of the adna malik dying with- 
out heirs and in no other case. Therefore, a talugdar 
who levies no dues from the persons who actually 
occupy the land and whose connection with the village 
is confined to his ownership of a small holding in 
respect of which he pays no revenue, is not entitled 
to succeed to the estate of the udna malik dying heir- 
-less, [ibid] 

. The mere fact that a person belongs to the got of 
the deceased cannot sustain his claim to inherit the 
estate of the deceased. |p. 372, col. 1.1 

There is authority in support of the proposition 
that in villages where a complete community of in- 
terests is maintained, theco-proprietors are entitled 
to get the estate of a deceased proprietor as against 
the Crown. But where the proprietors in the village 
belong to various tribes and are not united by any 
community of interests except the obvious fact that 
they all own land in the same village and are jointly 
responsible for the payment of the entire land revenue, 
their claim to inheritance of the estate of an heirless 
proprietor cannot be sustained against that of the 
Crown. [ibid.] ' 

The principle of English Law that possession is a 
good title against all but the true owner and entitles 
the possessor to maintain an action for ejectment 
against any person other than such owner, who dis- 
possesses him, is applicable to India. fp. 372, cols. 1&2. |] 

The legitimate occasion for the application of the 
rule allowing the production of additional evidence 
in appeal is when, on examining the evidence as it 
starids, some inherent lacuna or defect becomes appa- 
rent, not where a discovery is made outside the Court, 
of fresh evidence and an application is made to import 
it. [p. 370, col. 1.] 

. Kessowji Issur v. Great Indian Peninsula Railway 
Company (1), followed. 


First appeal from a decree of the Senior 
Subordinate Judge, Gurdaspur, dated the 
29th August, 1921. 
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Mr. Tirath Ram, for the Appellants. 

Messrs, Niaz Muhammad, Muhammad 
Monier and Mool Chand, for the Respond- 
ents. 

J UDGMENT.—The property, which is 
the bone of contention in this appeal as 
well asin Civil Appeal No. 2748 of 1921, 
is situate in the village Mastkot of the 
Gurdaspur District. The estate belonged 
to one Hansu a Jat of the Bhangu got, who 
died in 1916 without leaving any issue or 
apy other relative who could ordinarily be 
regarded as, his heir. Three sets of persons 
laidclaim to the estate: — 

4 (.) The proprietors of the village Mast- 

OF ; 

(2) the Jats of the got to which the 
deceased belonged; and 

(3) Siyad Muhammad Shah, now re- 
presented by his son Sayad Ahmad Shab, 
who is described as the talugdar of the 
village. 

The Revenue Authorities, after first hold- 
‘ing that the estate had escheated to the 
Crown, subsequently ordered mutation to be 
‘effected in favour of Muhammad Shah, with 
the result that the first two sets of claimants 
have brought two separate actions, each 
claiming the property against the taluqdar, 
The plaintiffs in each case deny the title 
of the taluqdar and assert their own rights 
of succession. Relying upon the admitted 
fact that talugdar isnot in possession of 
the estate they ask for a decree declaring 
them to be the owners of the land in their 
possession. 

The Subordinate Judge has dismissed 
both the suits, but the correctness of his 
decision has been impeached before us. 
For the determination of the rights of the 
talugdar we have been asked to examine 
the history of the foundation of the village, 
and ourattention has been invited by the 
learned Counsel for the respondent to cer- 
tain ancient documents which are contained 
in supplementary paper-book printed on 
the 12th March, 1925. Mr. Tirath Ram for 
the appellants points outthat these docu- 
ments were never produced before the 
trial Judge in either of the two cases with 
which we are dealing, and objects to the 
reception of additional evidence in the 
Appellate Court, It appears that the docu- 
ments formed part of a file prepared by the 
Revenue Officers at the time of the mutation 
proceeding in respect of the estate but wero 
never tendered in evidence at the trial. They 
were printed as a separate paper-book dur- 
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ing the pendency of the appeal in the High 
Court, but the opposite party was not given 
an opportunity to show cause against the 
reception of fresh evidence in the Court of 
Appeal. Moreover,it isclear that the pro- 
duction of additional evidence at this late 
stage of the case would transgress the rule 
_ enunciated by the Privy Council in Kessowji 
Issur v. Great Indian Peninsula Railway 
Company (1). As observed by their Lord- 
ships in that case, the legitimate occasion 
for the application of the rule allowing the 
production of additional evidence is when, 
on examining the evidence as it stands, 
some inhereut lacuna or defect becomes 
apparent, not where a discovery is made, 
outside the Court, of fresh evidence and the 
application is made to import it. These 
documents, authenticity of which: may be 
open to doubt, must, therefore, be excluded 
from consideration. ; 

Confining our attention to the evidence 
properly produced by the parties at the trial, 
we find from the history of the foundation 
ofthe village, asrecorded at the foot of the 
pedigree-table prepared during the Settle- 
ment operations of 1865, that one Kaula, the 
common ancestor of Bhangus, (wrongly 
called Phangus in the printed paper-book), 
founded the village; and that subsequently 
the Sayads of Kaelanaur got it as their 
jagir and called -it Fazilpur, This name 
was, however, altered, during the Sikh rule, 
to Mastkot. The Sayadssubsequently became 
poor (nadar,) and members of other tribes 
obtained possession of the village. After 
reciting these ancient matters the chroni- 
cler gives a narrative ofthe events which 
took place after annexation of the Province 
by the British Settlement (which took place 
in 1852), the various tribes enumerated 
therein were declared to be the proprietors 
- of the land in their possession; and that 
Amir Ali Shah, one of the Sayads who 
claimed to be the owner of the whole of the 
village, was successful only to the extent of 
getting three ghumaons of land which was 
given to him by way of taluqdari. It appears 
that Amir Ali Shah was hereafter recorded 
not only the proprietor of this small plot 
of land but also the taluqdar of the whole 
village, and that the land revenue assessed 
on the plot was paid, not by him, but by 
all the other persons who were at that time 
held to be the proprietors of the rest of the 

(1) 31 B. 381; 11 O. W, N. 721; 6 C, Lid, 5; 4 A. 


L. d. 461; 9 Bom, L. R. 671; 17 M, L J. 347; 2 M, L. 
T435; 34 L A. 115 P, O), ai | 
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village. The defendant, Ahmad Shah, is not 
a descendant of Amir Ali Shah but claims 
to be his ‘successor-in-interesé by virtue 
of a sale in favour of his father Muhammad 
Shah by Musammat Tabi, the widow of Amir 
Ali Shah. Now, the deed, which was'exe- 
cuted by herin 1880 after the death of her 


-husband and during the minority of her 


son Lal Hussain, purported to convey, for 
a consideration of Rs. 100, the plot of the 
land granted to her husband at the time 
of the Settlement of 1852, and Mr. Tirath 
Ram for the appellants urges that the in- 
strument, which required compulsory re- 
gistration under s. 17 of the Indian Registra-~ 
tion Act is inadmissible in evidence to 
prove the terms of the contract embodied 
therein. Nor can oral evidence be admitted 
to prove the contents of the documents, It 
is further urged that the deed of sale pur- 
ported to convey only the land and did 
not affect the rights, if any, possessed by 
Amir Ali Shah in hiscapacityas the talug- 
dar of the village. Thereis a considerable 
force in these contentions, but wefind that 
Muhammad Shah was, after the transfer, 
entered in the Revenue Records as the owner 
of the land as well as the talugdar of the 
village, and it is only these entries which 
have been relied upon by the defendant in 
support of the claim. 

The question, however, arises whether 
Muhammad Shah, even if he wasrightly 
treated as the taluqdar of ihe village 
in succession to Amir Ali Shah had 
any interest in the property owned by 
the other proprietors of the village. Now, 
it is admitted by the learned Counsel for 
the respondent that neither his client nor 
any of his predecessors-in-interest has 
levied any dues, either in cash or in kind, 
from the other proprietors of the -village 
at least since 1852; nor has any of them 
exercised any other right in respect of 
the property owned by those proprietors, 
The only matter, which distinguishes the 
respondent and his predecessors-in-interest 
from the remaining proprietors of the 
village, is that the former have enjoyed 
immunity from the payment of the land 
revenue on their holding, which land 
revenue has been distributed among the 
rest of-the proprietors. It is true that 
Amir Ali Shah and his successors have 
been recorded as talugdars of the village, 
but whatever meaning may be attached to 
that expression, there can be little doubt 
that it did not in practice connote any | 


w 


[97 1. 0. 1926] 


interest in the land belonging to the rest 
of the proprietary body who enjoyed the 
plenary rights of ownership including the 
power of alienation. It appears that in the 
Revenue Records neither Amir Ali Shah 
-nor any of his successors was described 
even as ala malik, except that in the Settle- 
ment Record of 1910: Muhammad Shah was 
entered for the first time in the column 
` bearing in print the heading ala malik, 
but even there the actual designation 
immediately following his name is that of 
talugdar. 

Now, the expression ‘ala malik,’ as used 
- in this Province, gives no clear indication 
of the attributes of the person to whom 
the phrase is applied, unless we know the 
origin of the tenure and the nature of 
the rights enjoyed bya claimant which 
determines his position vis-avis the 
person who occupies the land. As observ- 
ed in Hira v. Chahnnu (2) there are 
two ways in which the classes of ala- 
maliks and adna maliks are created in 
a village. First, where the ala maliks so- 
called are mere talugdars whose ances- 
tors have been farmers of revenue or con- 
querors who have been content to leave all 
the management, etc., of the land to the 
conquered peasantry and to take quit-rents. 
Secondly, where the ala maliks, originally the 
sole proprietors of the soil of the village, 
have called in outsiders and settled them 
on some or all of the lands. 

An ala malik belonging to the latter 
category usually levies a customary rent 
from the person who actually occupies the 
land, and itis only in cases of this class 
that an ala malik is entitled to the right of 
reversion on the death of the adna malik 
without heirs,and in no other case. Now, 
as stated above, the taluqdurin the present 
case levied no dues from the persons who 
actually occupied the land, and his con- 
nection with the village was confined to 
his ownership of a small holding in res- 
pect of which he paid no revenue. lt has 
been repeatedly held that such a person, 
whether. called a talugdar or ala malik, 
does not succeed to the land when the line 
ofthe adna malik, who was in occupation 
thereof, becomes extinct. The case dealt 
with in Surjan v. Lalu (3) which has been 
relied upon by: the respondent, related to 
an ala malik of the second class described 


(2) 16 Ind. Cas, 116; 129 P. L. R. 1912; 99 P. W. 
(3) 175 P, R, 1888, 


LABH SINGH v. ABMAD SHAH. 


371 
above, while the judgments in Sardar 
sarup Singh v. Sundar (4) and Dal Singh 
v. Pluiman (+) belong to the category 
where the ala malik is not entitled to the 
right of reversion on the death of the 
adna malik. The latest case on the subject 
is Khurshard Alam v. Chaudhri Phangu (6) 
where a Division Bench of this Court held 
that in the villages, where the adna maliks 
are the real proprietors, the ala malik being 
merely a taluqdar receiving a certain per- 
centage on the revenue, the latter does not 
succeed to the adna mulikat when the line 
of the adna malik has become extinct, inthe 
absence of a provision to that effect in the 
Wajib-ul-arz or any other evidence in proof 
of such a custom. 

Now, whatever may have been the state 
of affairs prior to the Settlement of 1852, 
there can be no doubt that at the time of 
that Settlement there was a contest be- 
tween Amir Ali Shah on the oneside and the 
occupiers of the soil on the other, and it 
was definitely decided that the former was 
entitled only to a small plot of 3 ghumaons, 
and thatthe latter were full proprietors of 
their holding. It is true that Amir Ali 
Shah was .not required to pay the land re- 
venue assessed on his land which the other 

roprietors agreed to pay on his behalf, 
bat it was trifling amount and can at best 
be treated as equivalent toa certain per- 
centage on the land revenue which is 
ordinarily received by a  taluydar but 
which does not give him the right of re- 
yersion to the estate of an adna malik. Nor 
has the respondent attempted to cite any’ 
custom or Wajib-ul-arz which could sustain 
the claim set up by him. 

The talugdar has not succeeded in esə 
tablishing his title tothe estate of Hansu, 
and the same remarks apply tothe claim 
of the members of the got residing in the 
village. Our attention has been invited to 
three instances from this village, in each 
of which, on the death of an adna malik, 
his property was inherited by the members 
of his got, vide P. C. (along with the inter- 
mediate orders not printed, which explain 
the final mutation order), P. E. (to be read 
with the deposition of Radha Ram, Special 
Kanungo, printed-at page 40), and P-5 
‘printed at page 30 of the paper-book); and 
it is argued that the talugdar, though 


(4) 9 P. R. 1808. 
(5) 80 Ind. Cas 264; A. I R. 1923 Lah. 828. 
6) 9 Ind Cas. 91; 5 L, 382; A.I. R. 1925 Iah, 31; 
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residing in Kalanaur which is admittedly 
situate at a distance of only 3 miles from 
the village, offered no opposition to the 
claim of the members cf the got in these 
cases. Nor has he produced any evidence 
in rebuttal. We have not, however, been 
referred to any decided case, and are aware 
of none, in which the mere fact of a per- 
son belonging to the got of the deceased 
has sustained his claim to .the inheritance; 
and we do not think that these instances, 
unrebutted though they are, are sufficient 
to establish the custom invoked by the 
plaintiffs. 

The claim of the proprietary body stands 
on a different footing. There is authority 
in support of the proposition that in vil- 
lages, where a complete community of 


- Interests is maintained, the co-proprietors 


are entitled to get the estate of a deceased 
proprietor as against the Crown. But this 
condition is not satisfied in the present 
case. The proprietors in this village belong 
to various tribes and are not united by 
any community of interest except the ob- 
vious fact that they all own land in‘the same 
village and are jointly responsible for the 
payment of the entire land revenue. They 
are unable to cite any instance from their 
own village in support of their right of 
succession but rest their claim upon five 
instances from other villages in this Dis- 
trict. Wehave examined the documentary 
evidence on the subject, but are unable to 
decide upon the information placed before 
us whether the property ofthe deceased 
Mast Singh referred to in Ex. P-4 devolved 
upon .his co-sharers or the proprietors of 
the village. The remaining four cases evi- 
denced by. Exs. P-2, P-3, P-5 and P-6, 


show.that the property of a proprietor dy- - 


ing without leaving any heirs was declared 
to be .the shamilat -of -the taraf or of the 
village in which it was situate. The reeord, 
however, does not show whether in those 
villages the proprietors maintained a com- 
plete .community of interests and in the ab- 
sence’ of any information on this important 
matter we are unable to uphold the claim 
of:the proprietary body. . Te 

‘ It is also urged on behalf of the proprie- 
tors of the village that, as they are ad- 
toittedly in possession of the estate of the 
deceased, they should be given a decree re- 
cognising their possessory title. The princi- 
ple of the English Law is, no doubt, to the 
effect that possession is a good title against 


all but the true owner and entitles the pos.. 
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sessor to maintain an action for ejectment 
against any other person than such owner 
who dispossesses him. The principle has 
been adopted by several High Courts in 
India and also by the Chief Court of the 
Punjab. Nosuch claim was, howéver, set 
up in the plaint, and we cannot adjudicate 
upon a matter which formed neither the 
ground of attack in the plaint nor the sub- 
ject of an issue for trial. ae 
The result isthat none of the claimants 
are entitled to the estate of the deceased, 
and that both the appeals must be dismiss- 
ed with costs.. l E 
R. L. Appeals dismissed, ` 


= 


CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE DECREE No. 2775 ` 

oF 1923. 
March 2, 1926. 
Present:—Mr. Justice Cuming and 
Mr. Justice B. B. Ghose. 
AKSHYA KUMAR GOPE AND anoTHER— 
DsFENDANTS—APPELLANTS 
VETSUS 

SASANKA MOHAN MUKHOPADHYA - 

AND OTHERS— PLAINTIRFS—RESPONDENTS. 

Estates Partition Act (V B. C. of 1897), s. 99, appli- 
cability of—Common tenancy—Lands held in differ- 
ent parcels. 

Section 99 ofthe Estates Partition Act only applies 
where the estate is held in common tenancy and has 
no application where the lands are held in different 
parcels by the proprietors. [p. 373, col. 2.] | 

Appeal against a decree of the Subordi- 
nate Judge, Sixth Court, Dacca, dated the 
2lst July, 1923, modifying that of the 
Munsif, Third Court, Munshiganj, dated 
the 29th of November, 1922. l 

Dr. Sarat Chandra Basak (with him Babu 
A Chandra Talukdar), for the Appel- 

ants. 

-Mr. Gunada Charan Sen (with him Babu 
Bhupendra Chandra Guha), for the Re- 
spondents, ; 


JUDGMENT. 

Ghose, J.—This appeal arises out of 
a suitfor rent on account of a putni which 
was held by the defendants under the 
plaintifis. The plaintifis stated they have’ 
howla interest in four mouzas appertaining - 
to a certain number of taluks, and the de-- 
fendants’ putni is under the howla. The 
defendants.pleaded that under a partition ` 
between the zemindars of the taluks, held 
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under the Estates Partition Act they have 
lost possession of the lands they held 
under the putni in one of the mouzas called 
Khidirpara and they are entitled to abate- 
‘ment ofrent on account of those lands being 
taken ‘away from their possession. The 
plaintiffs alleged that by the partition 
neither they nor their lessees, the defend- 
ants, could be deprived of any land as in 
their case the provision of s. 99 of the 
Estates Partition Act was inapplicable; and 
they further pleaded that under the terms 
of the kabuliyat the defendants were not 
entitled to abatement of rent. The Munsif 
made a decree for abatement of rent to the 
extent of Rs. 22. There were two appeals, 
one by the plaintiffs and the other by the 
defendants. The defendants alleged that 
they were not bound to pay interést on the 
arrears: of rent according to the rate stipu- 
lated in the kabuliyat; and the plaintiffs 
appealed against the decree reducing the 
rate of rent stipulated in the kabuliyat. The 
Subordinate Judge decreed the appeal pre- 
ferred by the plaintiffs and dismissed that 
preferred by the defendants. He held 
that under the terms of the kabuliyat the 
defendants were not entitled to abatement 
of rent onany ground and he further held 
that s. 99 of the Estates Partition Act (V of 
1897 B. ©.) did not apply to the case and, 
therefore, the defendants could not have 
been lawfully deprived of any portion of 
the land by the partition made by the 
Collector. He also held thatthe defendants 
are bound to pay interest at the stipulated 
rate. In that view he decreed the plaintiffs’ | 
suit in full. On appeal by the defendants 
before us it is contended that the Subordi- 
nate Judge was wrong in holding that upon 
a true construction of the potiah the defend- 
ants are not entitled to claim any abate- 
ment for being deprived of a portion of the 
lands in their possession. The passage 
referred to by the Subordinate Judge runs 
thus: “You will not be able to claim 
reduction of the fixed rent at any time on 
any ground whatsoever. land my heirs 
and representatives shall not be able to 
demand greater amount of rent than the 
fixed rent at any time on any ground what- 
soever.” At the end ofthe potiah there is 
a provision for surrender of the lease. It 
seems to be quite clear that the parties 


stipulatel that on no ground there should - 


be any reluction or increase of rent; and if 
the defendants felt any hardship it was 
open to them to surrender the lease. On 
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the second ground it seems to have been 
found by the Subordinate Judge that by a 
private arrangement between the owners 
of the different estates in which the howla 
was situate each ofthe owners was in sepa- 
rate possession of different pieces of lands 
in different mouzas and the Subordinate 
Judge has held that the lands of the several 
mouzas were heldin severalty. Section 99 
of the Estates Partition Act only applies 
where the estate is held in common tenancy 
and has no application where the lands 
are held in different parcels by the proprie- 
tors. Under such circumstances the de- 
fendants could not have been lawfully 
deprived of their possession ofany portions 
of the lands which were let out in putni to 
them by the: plaintiffs. On these grounds 
the appeal must be dismissed with costs. 
Cuming, J.—I agree. 
M. B. Appeal dismissed. 


PATNA HIGH COURT. 
APPRALS FROM APPELLATE DECREES Nos. 681 
AND 778 or 1925, 

July 7, 1926. 

Present:—Mr. Justice Das and 
Mr. Justice Ross. 

HIRDAY NARAIN SINGH AND OTHERS — 
DEFENDANTS—ÅPPELLANTS 
VETSUS 
JUGAL PRASAD SINGH— PLAINTIFF — 
RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), s. 75—Trans- 
fer of land and arrears of rent—Suit for rent by 
transferee—Limitation—Transfer of Property Act 
(IV of 1882), s. 186—‘Trafic in,” meaning of — 
Assignment of arrears of rent, whether prohibited— 
Co-tenants—Rent suit against one, whether competent 
—Tenant, death of-—Heirs, liability of, whether joint. 

Where a person purchases the landlord’s title along 


with arrears of rent, he is entitled to the benefit of 


s. 75 of the Bengal Tenancy Act. Heisa landlord 
and sues for rent as landlord, and is not a mere 
assignee of the arrears of rent. [p. 374, col. 2] ; 

Arthur Henry Forbes v. Maharaj Bahadur Singh 
(3), followed. ' 

Hayat Majid v. Hazari Lal (1) and Gajadhur Pra- 
sad v. Thakur Prasad Singh (2), distinguished. 

While the expression “traffic in” in s. 136, Transfer 
of Property Act, may in certain circumstances in- 
clude the transaction of sale, it connotes something 
more than a mere sale. But whether a mere sale 
would amount to “trafficing’ in any particular cir- 
cumstances is a question of fact. [p. 375, col. 1.] 

A mere sale of arrears of rent by a legal prac- 
titioner isnot invalid under s. 136, Transfer of Property 
Act. [p. 374, col. 1.] 
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A decree for the whole amount of rent can be 
passed against one of several co-tenents. |p. 375, col. 


“Krishna Das Roy v. Kali Tara Chowdhurani (4), 
Beradar Singh v, Bacha Mahto (5) and Kesho Prasad 
Singh v. Shamnandan Rai (6), followed. 

Where a tenant dies, the liability of his heirs for 
rent is joint, anda suit for rent is not maintainable 
against some alone of the heirs [p. 375, col. 2.] 

Appeals from a ‘decision of the District 
Judge, Patna, dated the 27th March, 1925, 
reversing that of the Munsif, Barh, dated 
the 29th June, 1924. 

Messrs Sultan Ahmad and Bhuneshwari 
Prasad Sinha, for the Appellants. 

Messrs. S. M. Mullick and J.P. Sinha, for 


the Respondent. 


JUDGMENT. 
Ross, J.—These are fifteen appeals by 
the defendants in rent suits brought by the 
respondent for the rent of the years 1327 to 


1330. The plaintiff purchased the interests” 


of Babu Gangadhar Das, a Vakil of this 
Court whoalso practises in the Court of the 
District Judge of Patna and of Maulvi Leakat 
Hussain in four tauzis of village Karnauti 
in 1330 along with the arrears of rent due 
for the years 1327 to 1329. The principal 
defence wasa plea of payment which the 
Munsif accepted except in regard to the 
year 1330. He, therefore, decreed the suits 
for that year only with the exception of two 
suits outof which Second Appeals Nos. 778 
and 779 arise which were dismissed alto- 
gether as not being properly framed. The 
District Judge on appeal decreed the suits 
in full. 

A preliminary objection is taken that 
unders.153 of the Bengal Tenancy Act no 
appeallies in twelve of these cases where 
the amount of the decree is less than 
Rs. 100. 

The contention on behalf of the appel- 
lants is that a question of title is raised 
which prevents the operation ofs. 153 of 
the Bengal Tenancy Act, That question 
is as to the validity of the sale of arrears 
of rent by a practising Vakil. It is con- 
tended that such a sale is illegal under 
s. 136 of the Transfer of Property Act. 

I shall deal with that question later, But 
on the present point it is sufficient to say 
that there is no question relating to title 
to land or to any interest in land as between 


8, 153. 
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Four points have been taken on behalf of - 
the appellants. The first is that the claim 
for 1327 is barred by time; that the suit is 
governed by Art. 110 of the First Schedule 
to the Indian Limitation Act and not by 
special limitation provided by the Bengal 
Tenancy Act inasmuch as the plaintiff is 
an assignee of the arrears of rent and, 
therefore, not entitled to the benefit of the 
special limitation. Reference was made to 
the decisions~in Hayat Majid v. Mazari Lal 
(1) and Gajadhur Prasad v. Thakur Prasad 
Singh (2). These were cases,-as far as the 
reports show, of mere assignments of the 
arrears ofrent and they were, therefore, 
clearly governed by Art. 110. But in the 
present case the plaintiff purchased the 
landlord’s title along with the arrears of 
rent and became the landlord. He was, 
therefore, entitled to sue for rent and 
to obtain a rent-decree andthe benefit of 
of s. 75 of the Bengal Tenancy Act: Arthur 
Henry Forbes v. Maharaj Bahadur Singh (8). 
“The plaintiff isthe landlord and sues as 
the landlord; and the factthat the arrears 
acerued due before he acquired the title 
of landlord does not affect his remedy. The 
test is the existence of the relation of land- 
lord and tenant at the time the remedy 
provided by law is sought to be expressed” 
(cf. page 939*). He is not a mere assignee of 
the arrears of rent and, in my opinion, the 
case is governed by the special limitation 
provided by the Bengal Tenancy Act. 

` In the second place it was urged that 
with regard tothe question of payment the 
„appeals ought to be remanded, because the 
learned District Judge hasrelied upon in- 
admissible evidence. It appears that one 
Jagarnath Lal, the plaintifs Patwari, was 
examined-in-chief before the Munsif, but 
did not appear for cross-examination. He 
was produced before the Court of Appeal and 
the defendants cross-examined him there 
under protest. It is argued that, as his 
evidence had been expunged by the trial 
Court, all that the District Judge could 
do was to remand the cases to the trial 
Court for the examination and cross-ex- 
amination of this witness; and that the 
procedure adopted by him, was irregular 
and that he erred in law in taking the evi- 


1) 63 Ind. Cas. 424. 

K 38 Ind. Cas. 102; 1 P. L. J. 506; 3 P. L. W. 179, 

(3) 23 Ind. Cas. 632; 41 C. 926; 18 ©. W. N. 747; 
(1914) M. W. N. 397; 15 M_L. T. 380; 12 A. L. J. 653; 
L. J. 4; 1 L. W. 1059; 41 I. A. 91; 25 0O. L.J. 
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dence of Jagarnath Lal into consideration. 
Now the Munsif has observed that the 
evidence which this witness gave was ex- 
punged but he had admitted that receipts 
A to A-26 were in. the handwriting of one 
“Gdberdhan Singh and that Exs. B to B-4 
were in his own handwriting; and that 
this part of the evidence had been retained 
with the consent of the defendants’ Pleaders. 
This was evidently done on the ground 
that this part of his evidence went in favour 
of the defence. Now the learned District 
Judge, in dealihg with the evidence of 
Jagarnath Lal, is.careful to refer to no 
other part of his evidence than that which 
hal been accepted by the defence. He 
refers to the admission by Jagarnath Lal of 
the genuineness of the receipt Ex. B 
series and to his admission of -certain re- 
ceipts as being written by Goberdhan. To 
no other statement of this witness has the 
District Judge referred. He compared the 
admitted signatures of Jagarnath Lal on 
receipts Ex. B series with the other receipts 
which purported to bear his signature and, 
ona comparison of these signatures, has 
cone to the conclusion that the latter re- 


csipts were not genuine. This conclusion is 


not based uponany denial by the witness, but 
upon the District Judge's own observation. 
There is nothing in the references in the 
judgment to the evidence of this witness 
to justify a remand on this ground, 

The third point taken was that the assign- 
ment of the arrears of rent by Babu Ganga- 
dhar Das, as being the sale by a practising 
Vakil of a chose-in-action, is illegal under 
s. 136 of the Transfer of Property Act. 
Learned Counsel relies on the words “traffic 
in” in that section. Now, while this expres- 
sion may in certain circumstances include 
the transaction of sale, itconnotes something 
more than a mere sale. But whether a mere 
sale would amount to “trafficing” in any 
particular circumstances is a question of 
fact. This point was not taken in the Court 
below and there is no finding upon it. 
Prima facie there is no reason why this 
sale should be prohibited as there is evi- 
dently no harm init and learned Counsel 
was unable to show any authority for the 
proposition thata mere sale of this kind 
by a legal practitioner is invalid. 


The last point urged was with regard. 


to Suit. No. 1906 out of which Second Appeal 
No. 778 arises and Suit No. 1907 (Second 
Appeal No. 779 which has been held to be 
barred by s. 153). The facts are these: 
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94) 
There are two tenants Hirday and Durga 
who were brothers. Durga is dead and 
left four sons, only two of whom were im- 
pleaded; and the argument is that, as there 
is no presumption that the contract to make 
payment was both joint and several and 
as there is no proof of -severalty, the suit 
is not maintainable in its present form. 
Now itis necessary to draw a distinction. 
There are two questions: first, whether a 
suit could have been brought against one 
only of the original tenants ; and, secondly, 
whether the suit as framed wasa good suit 
against both the tenants. It seems clear 
that, while the liability of the sons of 
Durga, the deceased tenant, would have 
been -a joint liability among themselves, 
the estate of Durga has not been properly 
represented by impleading only two out of 
his four sons, ‘There can, therefore, be no 
decree so far as the two sons of Durga are 
concerned. Butthe question still remains 
whether a decree for the whole of the rent 
cannot be passed against Hirday on- of 
the two original tenants. This question 
seems to be concluded by the provisions of 
s. 43 of the Indian Contract Act, as well as 
by the decisions in Krishna Das Royv. Kali 
Beradar Singh v. 
Bachha Mahto (5) and Kesho Prasad Singh 
v. Shamnandan Rai (6). 

The result isthat all these appeals must 
be dismissed with costs. The decree in the 
suit out of which Second Appeal No. 778 of 
1925 arises will be modified by being drawn 
up against Hirday Narain Singh alone. 

Das, J.—l agree. 

N. H. Appeals dismissed. 


(4) 44 Ind. Cas 80; 22 C. W. N 989, 
0) ) 54 Ind. Gas. 39; 5 P. L, J. 32; (1920) Pat. 9; 1 P. 


55. 
DS 94 Ind. Cas. 28; 5 Pat. 233; (1926) Pat. 81. 
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MADRAS HIGH COURT. 
Crvin MISCELLANEOUS SECOND APPHAL No, 2 
or 1926, ` 
Mareh 23 ,1926. 

Present :-—Mr. Justice Krishnan. 
YARAMATH KHAN BAHADUR— 
DERFENDANT No. 1—APPELLANT 
versus 
Nawab AMIR-UL-UMRA BAHADUR 
AND OTHERS —PLAINTIFFS Nos, l, 3 AND 4—- 
RESPONDENTS. 

C. P.C. (Act V of 1908), O. XXI, 1, 15, el. Qh) 
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Execution of decree—Application by ‘some only of 
several decree-holders—Objection by judgment-debtor in 
appeal, whether permissible. 

Where, on an application for execution of a decree 
by some only of several decree-holders impleading 
the other decree-holders as party respondents, no 
objection is raised by the judgment-debtor that some 
only of the decree-holders have applied for execution, 
and no definite orders are passed under O, XXI, 
y. 15, cl. (2), ©. P. O., it is not competent to the 
judgment-debtor to raise the objection in appeal. 


_ Appeal against an order of the District 
Court, Kurnool, dated the 17th October, 1925, 
in A. S. No. 66 of 1925, preferred against 
that of the Court of the District Munsif, 
Kurnool,- dated the 22nd June, 1925, in 
Ex. P. No. 231 of 1925, in O,S. No. 1310 
of 1921. 

Mr. L. S. Veeraraghava Ayyar, for the 
Appellant. 


Mr. T. Kumaraswamiah, for the Re- 
Bpondents. - 
JUDGMENT. —This is an appeal 


against an order allowing execution against 
the judgment-debtor in O. S, No. 1310 
of 1921 on the file of the District Munsif 
of Kurnool. The District Munsif allowed 
execution to proceed, overruling the objec- 
tions raised and the District Judge has 
confirmed the order. 

It is contended in second appeal that the 
lower Courts have not complied with the 
provisions of O. XXI,r. 15 (2) and, there- 
. fore, their orders are bad. 

There are eleven decree-holders and one 
judgment-debtor, the lst defendant who is 
the appellant before me. The execution 
application was put in by four of the decree- 
holders, the other decree-holders being 
counter-petitioners, tothe application. No 
‘objection’ seems to have been taken by the 
Ist defendant under r. 15 (2) that execution 
should not be allowed on an application of 
some only of the decree-holders, The learned 
Judge has, therefore, not passed any defi- 
nite order under cl, (2). 

The application itself was professedly 
by the applying decree-holders under rr. 15 
and 66 of O. XXI, ©. P.C., thereby indi- 
cating that they were executing the decree 
not only on behalf of themselves but on 
behalf of all. Evidently,the District Munsif 
thought it unnecessary to pass any special 
orders for the protection of the interests of 
those who did not join in the application, 
as no objection was taken. In appeal also 
this objection has not been dealt with by 
the District Judge. He says “no other 
points erise,” 
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Itis urged by the learned Vakil for the 
appellant that the point was raised before 
the District Judge, but it seems to be 
very doubtful, if this was so, from the way 
in which the learned Judge has written 
his judgment. However, not having taken 
the point in the first Court, it is not a 
ground for setting aside the order for exe- 
cution now. 

It is said that there are certain. minors 
involved in the case. But these minors are 
persons applying for the execution of the 
decree, through their guardian. If, after 
realising the money by the sale of proper- 
ties, there is any difficulty in the distribu- 
tion of the sale-proceeds’ and the payment 
over of the money to the adult decree-holders, 
under O. XXXII, r. 6, the Court will, no 
doubt, take care that security is furnished 
before money is paid. But at this stage 
that objection is not valid. 

The Civil Miscellaneous Second Appeal is 
dismissed with costs. 


V. N. V. Appeal dismissed. 


LLL 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL CiviLt No. 26 
oF 1925 In Sout No. 454 or 1922. 
January 4, 1926. 


Present:—Justice Sir Lancelot Sanderson, 


Kr., Chief Justice, and Mr. Justice Rankin. 
RAM CHUNDER SEROWGIE AND 
ANOTHER-—~PLAINTIFFS—APPELLANTS 
VETSUS 
GOWRI NATH DUTT~—Dzrenpantr— 
RESPONDENT. 

Calcutta Rent Act (III of 1920), ss. 9,19—Agreement 
to pay salami made before 15th March, 1920, whether 
affected by the Act. 

A landlord's right to recover from tenant an 
amount payable as salami, according to an agreement 
entered into before the 15th March, 1920, is not affect- 
ed by the provisions of Act III of 1920. [p. 379, col. 
2 


“TSections 9 and 19 of Act III of 1920 construed.] 
Appeal against a judgment of Mr. Justice 
Chotzner, dated the 19th January, 1925. 
Mr. N. N. Sirear (with him Messrs. B. K. 
Ghosh and R,N. Sircar), for the Appel- 
lant. | 
Sir Binod Mitter, (with him Messrs. S. C. 
Roy and S. C. Mitter), for the Respond- 


ents. 
JUDGMENT. 
Sanderson, C. J.—Thisis the plaint- 
appeal from the judgment of Mr, 


f97 I. 0. 1926] 
Justice Chotzner delivered on the 19th 


of January, 1925, whereby he dismissed the 
suit. 


The suit was brought on the 8th of 


February, 1922, by the plaintifis, as lessees, 
against the defendants who were the lessors 
or the representatives of some of the 
deceased lessors. 

- The lease was dated. the lst of October, 
1919, and it was in respect of premises 
called 13, Puggyaputty Street in Calcutia, 
and the lessors agreed to grant the lease, 
upon the lessees paying to the lessors a 
salami of Rs. 80,000 by two equal instal- 
ments, one of which was to be paid by the 
lessees at or immediately before the execu- 
tion of the lease and theother was to be 
paid by the lessees to the lessors within 
three years from the date thereof, the lessees 
giving security for the sum of Rs. 50,000 
to the satisfaction of the lessors. It was 
witnessed that in pursuance of the premises 
and in consideration of the rent thereby re- 
served in consideration of the payment of 
Rs. 40,000, and in consideration of the lessees 
agreeing to pay the sum of Rs. 40,000 
within three years from the date thereof, 
the lessors demised the premises for a 
period ofeight years commencing from the 
Ist day of Assin 13826 B.S. The rent for 
the first two years was Rs. 1,620 and there- 
after at the rate of Rs. 2,000 per month. 
There was a further provision which pro- 
videdthat the lessees would deposit with 
the leesors Government Promissory Notes of 
the face value of Rs. 75,000, which the 


lesgois undertook to return to the lessees. 


on payment of the said salami of Rs. 40,000, 
payable within the third year of the de- 
mise. 
` In lieu of the Promissory Notes referred 
to in the lease, Rs. 50,000, were deposited 
with a certain Bank in November and 
December 1919. 

It appears that the plaintiffs were minded 
to purchase a property, called 19, Darpa 


Narain Tagore Street, and for the purpose . 


of that purchase they required the sum of 
money, which was deposited in the Bank, 
and the manner in which the title-deeds of 
the property, 19, Darpa Narain Tagore 
Street, came to be deposited with the de- 
fendants is set out in para. 3 of the written 
statement which is to be found at page 17 
of the paper-book. The learned Advocate 
for the appellants in arguing the appeal 
accepted this statement as accurate for the 
purpose of the appeal, Paragraph 3 of the 
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written statement is -as’. follows:—“With 
referenee to the allegations in para. 6 of the 
plaint, the defendants admitthat the plaint- 
iffs purchased premises ‘No. 19, Darpa 
Narain Tagore Street, but they deny that 
the title-deeds of the said premises were 


deposited with Mr. K. K. Dutt, as attorney 


for the plaintiffs or for safe custody. On 
the contrary, the defendants assert that in 
or about the month of March, 1920, the. 
plaintifis, who had been negotiating for 
the purchase of the said premises, had 
agreed to deposit the title-deeds relating 
thereto upon the completion of its pur- 
chase, with Mr. K. K. Dutt, as Solicitor for 
the defendants by way ofequitable mort- 
gage with a view to createa charge on the 
said premises in favour of the defendants 
to secure the payment to them of the sum 
of Rs, 40,000 secured by the cash deposit 


‘as aforesaid and in lieu of such deposit, 


coupled with the agreement to execute a 
formal deed of charge when called upon, 
the defendants on their part permitting 
the plaintiffs to withdraw the amount in 
deposit in order that the plaintiffs may be 
in funds toeffect the said purchase and 
they aver that the title-deedsin question 
were, in fact, deposited with the said Mr. 
K. K. Dutt in Calcutta pursuant to such 
agreement. The plaintiffs withdrew the 
said sum of Rs 60,000 on the 12th day of 
June, 1920, and after the completion of the 
purchase of the said premises on the 8th 
day of October, 1920, the plaintiff Ram 
Chunder Serowgie acting for self and on 
behalf of his co- plaintiff deposited the title- 
deeds as aforesaid and the defendants sub- 
mit that they are entitled to the benefit of 
the said security.” 

The deposit of the title-deeds appears 
to be been. made on the 8th of October, 
1920. 

The prayers upon which the plaintiff- 
appellants relied are paras, (b), (c) and (d) of 
the plaint, which are as follows :— 

“(b) That it may be declared that the 
defendants are not entitled to recover the 
salamı of Rs, 40,000 which the plaintiffs 
agreed to pay to the defendants within 
three years from the date of the said lease, 
that is, the lst October, 1919. 

(c) The defendants, their servants and 
agent may be directed to make over the 
original title-deeds of the premises No. 19, 
Darpa Narain Tagore Street, tothe plaint- 


iffs. 
(d) It may be declared that the premises 


$78 
No. 19, Darpa Narain Tagore Street, are 
not charged infavourof the defendants in 
respect of the said salami of Rs. 40,000." 

The Calcutta Rent Act of 1920 came into 
force on the 5th of May, 1920. The oper- 
ation of that Act was extended . by the 
Amendment Act of 1923 until the end of 
March, 1924. 

The further Amendment Act of 1924 ex- 
tended the operation of the Act of 1920 
until the end of March 1927; but there was 
a proviso as follows: ‘Provided that after 
the 3lst day of March, 1924, this Act shall 
cease to apply to any premises the rent of 
which exceeded two hundred and fifty rapees 
a month or three thousand rupees a year 
onthe lst day of November 1918.” Inas- 
much asthe rent of the premises in ques- 
tion at the abovementioned date was much 
above Rs. 250 a month, the Rent Act ceased 
to apply to these premises on the 3lst of 
March, 1924. 

The questions which have been raised 
in this appeal, relate to the Rs. 40,000 
which the appellants, by the terms of the 
lease, agreed to pay within three years from 
the date thereof. 

This sum was payable by theterms of 
the lease on or before the 30th September 
1922, At that time the Rent Act of 1920 
was in force and applicable to the premises 
in question, It was contended on behalt 
of the appellants that by reason of s. 9 of 
the Act, it would have been unlawful for 
the respondents to require the payment of 
this sum atthe time at which it was pay- 
able by the terms of the lease, viz., Septem- 
ber, 1922, that the debt was extinguished 
and that the appellants were entitled to the 
return of the title deeds. Section 9 provides 
as follows:—‘(1) It shall not be lawful for 
any person in consideration of the grant, 
renewal, or continuance of a tenancy of any 
premises, to require the payment of any 
fine, premium, or any other like sum in 
addition to the rent. : 

“(2) Where any such payment has been 
made after the date of the commencement 
of this Act, the amount shall be recover- 
able bythe tenant by whom it was made 
from the landlord, and may, without pre- 
judice toany other method of recovery, be 
deducted from any rent payable by him to 
the landlord: 

“Provided that nothing in this section 
shall alfect any such payments made in ac- 
cordance with an agreement entered into 
before the 15th day of March, 1920”. 
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The first question is whether s.9 of the 
Oalcutta Rent Act, 1920, is applicable to the 
pavment of the Rs. 40,000. 

It seems to have been assumed at the 
trial that at any rate while the 1920 Act 
was in force and was applicable td the 
premises in question, it would have been 
unlawful for the defendants to have re-- 
quired the payment of thissum, and the 
appeal was in the first instance argued on 
this basis. 

The argument on behalf of the respond- 
ents was that the debt was not extinguished, 
but that the remedy was taken away or 
suspended, 

This Court reserved judgment, and on 
consideration it seemed to the Court that 
there was an important question which 


had not been argued, viz., whether the 


provisions of the first sub-section of s. 9 
applied to the Rs. 40,000 and the matter 
was further argued to-day, 

The first sub-section of s. 9 taken by itself 
and in its ordinary meaning obviously 
contemplated something which would be 
done in the future, t.e., after the com- 
mencement and during the operation of 
the Act. The words are “It shall not be 
lawful for any person in consideration of 
the grant, renewal, or continuance of a 
tenancy of any premises, to require the 
payment of any fine, premium, or any other 
like sum in addition to the rent,” 

These words in their ordinary meaning 
would amount toa prohibition against the 
matter referred to in the section being done 
in the future. 

Taking the grant of a tenancy as an 
instance, in my judgment, the sub-section 
means that ifa tenancy is to be granted 
after the commencement of the Act and 
during the operation of the Act, it shall 
not be lawful for-any person to require 
the payment of any fine, premium, or any 
other like sum in addition to the rent 
in consideration for or as a condition of 


such grant. 


If this be the meaning of the first sub- 
section, it is clear that the present case 
would not be within the purview of the - 
sub section, for the lease was granted on 
the Ist October, 1919; and, although the 
salami of Rs. 80,000 was a condition or 
consideration for the grant, it was not 
unlawful for the lessor to require it within 
the meaning of the section. i 

The second sub-section provides “where 
any such payment has been made after 
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the date of commencement of this Act the 
amount shall be recoverable by the tenant 
by whom if was made from the land- 
ord.” 

It is material to notice that the words 
are “any such payment”; the words must 
refer to the payment which is mentioned 
in sub-s. (1). ; 

Therefore, upon the above construction of 
sub-s. (1), the second sub-section means 
(taking again the instance of a grant) that 
ina case where a grant of a tenancy has 
been made after the commencement of 
the Act, and a fine or premium has been 
required as consideration therefor and 
where such fine or premium has in fact 
been paid after the commencement of the 
Act, the amount can be recovered by the 
tenant from his landlord. 

Then comes the proviso which runs as 
follows: “ Provided that nothing in this 
section shall affect any such payments made 
in accordance with an agreement entered 
into before the 15th day of March 1920.” 

It is to be noted that the words used are 
“in accordance with an agreement.” These 
words, in my opinion, contemplate some- 
thing different from a grant, renewal or 
continuance of a tenancy mentioned in the 
first sub-section. 

In my opinion the proviso contemplates 
(taking again the instance of a grant) the 
grant of a tenarcy which is made after the 
commencement ef the Act, as to which a 
fine or premium has been required as the 
consideration thereof and which has in fact 
been paid; but the proviso refers also to an 
agreement which has been entered into 
before the 15th March, 1920, and to a pay- 
ment which has in fact been made in accord- 
ance with such agreement. 

In short, I am of opinion (taking again 
the instance of.a grant) that the meaning 
is that if a grant of a tenancy is made 
after the commencement of the Act, and 
if a fine or premium is required’ as the 
consideration thereof, and if it has been 
paid after the date of the commencement 
of the Act, the tenant can recover it from 
the landlord, unless the payment, which 
has in fact been made, was in accordance 
with an agreement entered into before the 
15th March, 1920. 

The above construction, in my judg- 
ment, makes the provisions of the section 
intelligible and reasonable, and gives effect 
to all parts of it, in the ordinary meaning 
ef the words, 
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That being in my judgment the proper 
construction of the section, the present 
case is not within it: for the grant of the 
tenancy was made by the lease of the Ist 
October 1919, and the agreement in accord- 
ance with which the Rs. 40,000 was payable 
was made before the 15th March, 1920, riz., 
on the Ist October, 1919. 

In connection with this part of the case 
s.19 of the 1920 Act has to be considered, 
It provides as follows: ‘ (1) Whoever 
knowingly receives, whether directly or 
indirectly, on account of the rent of any 
premises, any sum in excess of the standard 
rent or any fine, premium, or any other 
like sum in addition to standard rent, 
except as provided in s. 10, shall, on the 
complaint of the party aggrieved, be liable, 
on the first occasion, to a fine which may 
extend to five hundred rupees, and on a 
second or subsequent occasion, in regard to 
the same, or any other premises, to a fine 
which may extend to one thousand rupees, 
to be imposed, after summary enquiry, 
by the President of the Tribunal or the 
principal Civil Court, as the case may be, 
(2) A person shall be deemed to receive a 
sum in excess of the standard rent, if he 
receives any consideration representing a 
money value in excess of such standard 
tent.” 

The case dealt with in s. 10, which is 
excluded from the operation of s. 19, is the 
case of a lease for not less than 20 
years for the purpose of development in 
which case a landlord is permitted to re- 
ceive a premium or other like sum in 
addition to the rent, 

No other cases are specifically excluded 
from s. 19 and if this section is to be read 
literally and without any qualification or 
implication, it will have curious effects. 
Asfor instance s. 4 provides that where 
the rent of any premises has been or ig 
hereafter, during the continuance of the 
Act, increased so as to exceed the standard 
rent, the amount of such excess shall, 
notwithstanding any agreement to the con- 
There are, how- 
ever, provisos to the section, one of which 
is No. (îti), which provides: “Provided that 
nothing in sub-s. (i) shall apply to the 
rent payable under any lease or any agree- 
ment to lease entered into before the date 
of the ccmmencement of this Act, for a 
period of five years or upwards.” 

The result, therefore, is that if an agree- 
ment to lease has been entered into before 
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the'date of the commencement of the Act 
for a period of five years and upwards, 
the rent can be recovered by the landlord, 
although itis in excess of the standard rent, 
as defined by the Act. 
` But although the landlord can legitimate- 
ly recover such rent from his tenant by 
reason of the provisions of s. 4, the provi- 
gions of s.19if read literally, and without 
any qualification or implication, will make 
him liable to be fined if he receives such 
rent and knows it to be in excess of the 
standard rent. 
- Again, assuming a case where a landlord 
could legitimately retain, in addition to 
the rent, asum paid in respect of a premium 
which is covered by the proviso in s. 9, he 
might be liableto be fined by reason of the 
provisions of a. 19 if he knowingly received 
the premium in addition to the standard 
rent. 

Section 19 is a penal section and it 
must be construed strictly and reasonably ; 
and I decline to construe it in a way which 
would lead to such curious and unreason- 
able results as those abovementioned. 

In my judgment, s. 19 must be directed 
against a person who knowingly receives a 
sum inexcessof the standard rent, ora fine, 
premium or any other like sum in addition 
to the standard rent in contravention of 
the provisions of the Act. 

It cannot, in my opinion, mean that if 
certain of the provisions of the Act authorise 
the landlord to receive and retain such 
sums, he is still tobe liable to a fine by 
reason of the provisions of s. 19. 

Ihave the strongestobjection to interpolat- 
ing any words into asection, which I do 
not find there, but I cannot bring myself to 
believe that the Legislature, when passing 
g.19, could have intended such an unreason- 
able effect as that which I have pointed 
out. 

Lam ofopinion, therefore, for the reasons 
already stated; that s. 9 does not affect the 
agreement to pay the Rs. 40,000 and the 
receipt of it by the defendants would not 
have rendered them liable to be fined under 
s. 19. 

This is sufficient to dispose ofthe appeal, 
and I do not propose to deal with the 
other points raised during the argument. 

I am of opinion that the learned Judge 
was right in dismissing the suit, but I am 
not prepared to adopt the arguments or 
reasons on which the learned Judge relied. 
Tt is only right to mention again that the 


. RAM CHUNDER SEROWGIE V, GOWRI NATH DUTT. 


(97 I, ©. 1996} 


point, on which this appeal has been decid- 
ed, was not raised before the learned 
Judge. 

For thereasons which I have expressed 
in my judgment, the appeal must be djs- 
missed with costs. ° 

We do not interfere with the order of the 
learned Judge as to costs. 

The respondents are entitled to only 
one set of costs in this appeal, and we do 
not allow them any costs as regards to-day. 

Rankin, -J.—~The plaintiffs are the 
lessees of certain premises in Calcutta 
known as No. 13, Puggyaputty Street under 
an Indenture of demise, dated the Ist 
October, 1919. The defendants are the 
lessors. The lease was for eight years, 
at arent for the first two years of Rs. 1,620 
per month, and for the remainder of the 
term of Rs. 2,000 per month: as part of 
the consideration efor the grant of the 
term, the lessees agreed to pay a salami 
or premium of Rs. 80,000 by two equal 
instalments. The first Rs. 40,000 was 
payable and was paid at once. The second 
Rs. 40,000 was to be paid within three 
years from the date of the lease. It became 
demandable, therefore, at the end of Sep- 
tember, 1922. For this second instalment 
the lease provided that the lessees should 
give security by depositing with the lessors’ 
Government Promissory Notes to a nominal 
value of Rs. 75,000. | 

It is conceded by Counsel for the plaint- 
iff-lessees that notwithstanding certain 
allegations made in the plaint, the facts as to 
this security must be taken as correctly 
stated in the third paragraph of the written 
statement. It is clear, therefore, that 
instead of depositing Government Promis- 
sory Notes, the lessees deposited Rs. 50,000 
with a certain Bank in the joint names of 
themselves and one of the defendant-lessors; 
that in March, 1920, the parties agreed that 
this sum might be withdrawn by the 
lessees to be used in the purchase of an- 
other property and that the title-deeds of 
this other property should be deposited 
with the lessors’ attorney, in lieu of the - 
Rs. 50,000, and held as the security re- 
quired by the lease. The deeds were in 
fact deposited in October, 1920. 

In my judgment this substitution of one 
form of security for another makes no differ- 
ence tothe rights of the parties for the 
purposes of this case. 

The lessees commenced this suit in 
February, 1922, that is, before the second 


` {9f I. 0. 1926] 


instalment of the salami became payable 
according to the tenor ofthe leasa. They 
say that this sum is no longer due to the 
lessors bscause the Calcutta Rant Act, 1929, 
(Bang. Act III of 1920) has released them 
from all obligation to pay it and has forbid- 
den the lessors to receive itor at least to 
require it. They ask for the reliefs (b), (c) 
and (d) mentioned at.the end of the plaint— 
thatis for a declaration that there is no 
‘debt and no subsisting charge on their pro- 
perty and for a return of their title-deeds. 

This suit of 1922 came on for hearing in 
January, 1925. By thistime the Rent Act 
had expired so far ag the premises now in 
question are concerned. The Act came into 
force on 5th May, 1920. It was a temporary 
Act expressed to be in force for three 
years, buf by Bengal Act II of 1923 its 
operation was extended till the end of 
March, 1924. During this period (nearly 
four years) the Act applied to premises -in 
Calcutta without any exception for the more 
highly rented premises. After March, 1924, 
the Act was continued as regards premises 
let at Rs. 230 per month or less, but in 
respect ofother premises the Act expired 
in March, 1924. Cf. Kundamal Dalimia v, 
Dyer (1). 

‘The plaintiffs’ case is that the Rs. 40,000— 
being the second instalment of salami or 
premium—became due in September, 1922: 
that the Rent Act was then in force as 
“regards the demised premises; that s. 9 
thereof with or without s. 19 had the effect 
of releasing them from all liability to pay; 
and thatthe proviso at the end of s. | 
makes that position permanent, notwith- 
standing the expiry of the Act. 

The learned Judge has dismissed the 
suit. He has not decided whether the 
Rs. 40,000 was or wasnota sum to which 
s. 9 ors. 19 ofthe Act applied while the 
Act wasin force. On the assumption that 
- it was within s. 9 he has held, as I under- 
stand, first, that the expiry of the Act so 
far as the demised premises are concerned 
has put an end to the plaintiffs’ case. 
_ Secondly, thats. 9 merely heldin abeyance 
the defendants’ right to claim the money 
and did not extinguish it. 

Proceeding on the same assumption, 
learned Counselfor the defendants raised 
various contentions upon the first hearing of 
this appeal. He contended that the effect 
of s. 9 is merely to take away his remedy; 


(1) 86 Ind. Oas. 139; 52 0,551; A.I R. 1925 Oal. 
671; 29 0. W. N. 281, 
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that although he could not bring a suit to 
recover the amount or get the assistance of 
the Courtto enforce the security, his right 
tothe Rs. 40,000 is not extinguished by 
s. 9 and the plaintiffs must be refused the 
reliefs which they seek, He contended also 
that theeffect of the Act of 1924 is to make 
the proviso at the end of s.1 inapplicable 
to these premises with the result that all 
defendants’ original rights are now restored 
to them and the position is the same as 
though s. 9 had never been enacted. He 
claimed further that even if the debt was 
obliterated and the security void, the Court 
could put the plaintiffs uoon terms. Final- 
ly, he argued that since the defendants 
had agreed to allow the plaintiffs to sub- 
stitute one security for another, the second 
security was supported by a fresh consider- 
ation and was ina better position than the 
first. These last twoarguments appzar to 
me to have no substance. 

As regards all other arguments which 
have been employed in this case, it 
appeared to me that there has been 
some error in method. The first thing 
necessary is to construe s. 9; to find out 
exactly what the first sub-section means and 
whether this particularsum of Rs. 40,000 
isoris not caught by it. Argument has 
now been heardas to this. The section is 
a recension of s., l, sub-s. (2) of the Statute 
o& 6, Geo. V,c. 97, but I am not aware 
of any decisions throwing light on the 
present case and none have been cited at 
the Bar, 

The first sub-section says: “It shall not 
be lawful for any person in consideration 
of the grant, renewal or continuance ofa 
tenancy of any premises, to require the 
payment of any fine, premium or any other 
like sum in addition to the rent.” This 
seems to me to mean that the Statute is 
forbidding a certain type of bargain or 
arrangement being made in the future. It 
contemplates a landlord making his terms 
with a new tenantor an old tenant. Some 
one wants to obtain a tenancy or to obtain 
a renewal ora mere permission to stay on. 


- The question is, what terms shall the land- 


lord exact. The Statute has already made 
provision against his exacting more than 
the standard rent and now for various 
excellent reasons it is made unlawful for 
him to stipulate for a premium. Apart 
from the fact thatin such an Act as this 
the landlord is not unnaturally regarded 
as being in the better bargaining position— 
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as holding the rod while the tenant bows 
to it—it is quite ordinary English to speak 
in this sense of his requiring a premium 
in consideration of a grant or renewal. 
Moreover, whether the sub-section includes 
anything else or not, it clearly includes 
such cases and makes illegal for the future 
all such stipulations. 

Does italso mean by the same phrase to 
forbid a person who had in the past made 
a valid bargain for a fine or premium, to 
ask for payment of his debt, and to forbid 
this irrespective of the question whether 
the sum was either debitum or solvendum 
before the passing of the Act? Taking the 
first sub-section by itself, I should doubt 
this exceedingly. I should doubt it, not 
because the clause has to be looked at asa 
penal or restrictive clause, though this is 
true; nor because of any notions of fairness 
or unfairness in such a policy. I should 
doubt it; first, because the natural meaning 
seems to be preferable to an extended 
meaning. To require a payment in consi- 
deration of a renewal-- such a phrase seems 
applicable to the landlord at the time of 
bargain, To require payment of something 
previously promised in consideration ofa 
renewal granted in the past seems to be a 
different thing. If it be intended to be 
covered by the words of the clause, the 
words look to me likea misfit. Secondly, 
in construing an inartificial English phrase, 
I think one meaning is better than a com- 
bination of two. Thirdly, there is nothing 
in the structure of the firstsub-section to de- 
tract from the force of the consideration that 
retro-active interference with contracts is 
not to be presumed from ambiguous 
language. Is there then anything in the 
second sub-section which shows that the 
section is not confined tocases where after 
the commencement of the Act a question 
arises as to the terms on which a tenancy 
shall be granted, a renewal given, or a con- 
tinuance assented to? It is argued that there 


is, and that the proviso shows that payments ° 
of premium made in accordance with agree- . 


ments entered into prior to the Act are hit 
by the first part of the second sub-section 
onthe footing that they have been made 
illegal exactions by the first sub-section. 
On such payments itis said some and only 
some are saved by the proviso. This argu- 
ment; though it appealed to me at first sight, 
seems upon further consideration to be 
wrong. In the first place arguments fronr 
g proviso which seek to extend the opera- 
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tive effect of the substantive enactment are 
not legitimate unless theré is real ambiguity 
in the substantive enactment, This1 take 
to be the principle laid down by the House 
of Lords in West Derby Union v. Meiro- 
politan Life Assurance Society (2). New 
I doubt whether the first sub-section can be 
read as including such a case as the present, 
But in any case 1 think the proviso has a 
meaning quite consistent with the meaning 
which I attribute to the first sub-section. 
It too is referring only to cases where after 
the commencement of the Act, somebody 
has come to a landlord to arrange for a 
grant, renewal or continuance. If at that 
time the landlord has, contrary to the first 
sub-section, stipulated for a premium and 
has received it, he can prima facte be made 
to disgorge. But there is one exception, 
It may be that by an agreement prior to 
‘15th March, 1920, the tenant had a right 
on certain terms to a renewal or a party 
had aright toa lease. It may even be that 
by a previous agreement a person has be- 
come bound to take a lease ora further 
lease on certain terms. What is to happen 
then if the terms include a provision fora 
premium? The section as I read it means 
to begin with, that the landlord cannot 
insist on any such contractual right toa 
premium, He may, of course, decline to 
renew and the tenant in that case can hold 
over on payment of rent to the extent 
allowed by the Act, In the case ofa stranger, ~ 
a landlord may, of course, decline without a 
premium to graut the promised lease mere- 
ly on the other terms of the agreement, 
but be will presumably be unable to get 
from anybody more than standard rent. 
Even if in cases of this sort the other party 
agrees to pay the premium and gets his 
grant or his renewal, this agreement so. 
long asit is executory will be unenforceable, 
But if the old agreement controlling the 
negotiations was prior to 15th March, 1920, 


.andifthe premium be paid, the proviso 


saves the transaction ;- because although 
the landlord has, after the commencement 
of the Act, exacted it in consideration of a 


- grant, renewal or continuance, nevertheless 


the payment has been made in accordance 
with an agreement prior to the date fixed 
as dividing for this purpose agreements 
presumably fair from agreements likely to 
be one sided (or at least as dividing argee- 
ments which the Legislature should not 


(2) (1897) A. O 647; 66 L. J, Oh. 728; 77 L. T. 284; 
61 J. P, 820, . 
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wholly ignore from agreements which 
should be ignored altogether). To a pay- 
ment so made nothing in either sub-section 
ofs. 9 is to be applied; it is neither an 
unlawful exaction nor is it recoverable from 
the landlord. 

The facts of the present case are on this 
view outside s.9 altogether. The defend- 
ants, after the commencement of the Act, 
have not stipulated for anything and were 
-not in a position todo anything forbidden 
by s, 9 since no question of grant, renewal 
or continuance arose or could well arise 
- between 5th May, 1920, and the end of 
March, 1924. In 1919 apromise to pay this 
sum of Rs. 40,000 was required by them 
in consideration of the grant of this lease, 
That the defendants could not be made 
to pay it until after September, 1922, is tre 
enough, but it seems to me to be irrelevant 
under s. 9. 

There is nothing in any part of this 
section or in s. 10 or in any other part of 
the Act which leads me to think that the 
special problem of deferred premium was 
‘present to the mind of the draftsman. A 
premium is usually payable at once, and 1 
think this fact accounts for the phraseology 
of sub-s. (1) of s.9 and for the. reference 
to the Controller in s. 10. 

There is another possible reading of the 
second sub-section of s.9. Ido not think 
itis a right view, but ib may be as well 
to state-and distinguish it. It may be said 
that “any such payment” means merely 
“any payment ofa fine, premium or other 
like sum in addition to the rent” regard- 
less of whether if has been required after 
the commencement of the Act in considera- 
tion of a grantor renewal. On this view, 
sub-s. (1) makes certain stipulations illegal 
for the future: sub-s. (2) makes certain 
future payments recoverable by the tenant; 
and the latter may apply to payments made 
although the former does not apply to the 
- stipulation that they should be made. On 
this basis the plaintiffs’ case that the 
Rs. 40,000 could not be sued for must be 
put upon the ground that under sub-s. (2) 
it appears that the plaintiffs if they paid it 
could recover it from the defendants, But 
that isthe very ground which the proviso 
cuts from under theirfeet. On this view 
of the sub-section there is no way of read- 
ing the proviso so as to exclude this sum 
of Rs. 40,000. 

The next provision to consider iss. 19, 
Mr, Sircar for the plaintiffs concedes that 
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he cannot rely ons, 19 as an independent 
argument and that some words, e.g., “con- 
trary to this Act” must be implied. I have 
come to the same conclusion and may as 
well state my reasons. The lease in this 
case was entered into before the date of 
the commencement of the Act and was for 
a period of eight years—[cf. s. 4 (L) (iii)]. 
Accordingly, the defendants were expressly 
permitted by-the Act to take more than 
the “standard rent” as defined by s. 2 (f). 
The “standard rent’’—if it had ever matter- 
ed—might have been assessed at any figure 
which the Controller thought just [under 
s. 15 (3) (c)} but until fixed was apparently 
Rs. 1,554—7.e., somewhat less than the 
lower of, the two rates provided for by the 
lease. 

By the termsofs. 4 there are four classes 
of exceptions to the restriction put upon 
the amount of rent that can be demanded. 
Again, it would seem clear that the proviso 
to s. 9 validates payments made of premium 
or fine in certain cases and allows the land- 
lord to retain them. 
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shall be liable toa fine. Also 
that “whoever knowingly receives any fine, 


-or premium or any other like sum in addi- 


tion to the standard rent except as provid- 
ed by s. 10” shall be liable toa fine. Does 
this penal section mean that what a land- 
lord is expressly alowed bys. 4 to recover 
he can be fined for receiving; that he can 
be fined for receiving what he is expressly 
allowed to retain by the proviso tos. 9 but 
not for receiving what he is allowed by 
s. 10 to take? If not, then can it be meant 
that a receipt validated by the proviso to 
s. 9—which says that nothing in the sec- 
tion shall affect it—is to be in a better 
position than a receipt which is not within 
the mischief of the section at all, and is 
wholly outside its prohibition? After all 
s. 10 is only a proviso tos. 9. Is the exac- 


_tion of a premium after May, 1920, to be law- 


ful, provided it accords with an agreement 
of February, 1920, and the receipt of a pre- 
mium an offence though covenanted in 1919? 
It seems to me that unless some implication 
is made, the section runsamuck. I do not 
say thatthere is any general presumption 
as toa penal clause. No one can tell what 
the Legislature may not penalise, It 
penalises many acts which are in nowise 
malum in se. But this Act makes a fairly 


oot 


elaborate attempt to say what rent may be 
charged and what premiums may not be 
charged and s 19is prima facieto be read 
aga penal clause inaid of the policy of 
the Act. Even so,it may add something 
to what has already been prohibited and 
to read intoit a qualification which it does 
not containis either plainly necessary or 
plainly wrong. In this case, however, the 
alternative is to read it as giving indirect- 
ly a re-detinition of the civil rights of 
landlords and tenants which have already 
been dealt with in detail and one must 
impute to the Legislature intentions which 
are incredible in view of other provisions 
in the same enactment, Since then the words 
of the section must be taken sub modo, one 
must find the true meaning by construing 
it as a penal section in aid of the restrictions 
of the Act. 

{do not say that it would make good 
drafting if “whoever receives” is read as 
“whoever contrary to this Act receives” or 
“whoever being restricted to take only a 
standard rent receives’. Nothing that can 
‘be suggested will make good drafting of a 
section such as this which contains express 
Exception as to s. 10 and no Exception as to 
3.4 or the proviso tos.9. But the rule as 
regards the proper construction of a penal 
enactment may be seen from the language 
of Best, C. J., in Fletcher v. Sondes (3), and 
from the judgment of the Judicial Commit- 
tee in The Gauntlett (4). This seems to 
me to be a case in which, to use the words 
of Lord Justice James “the person charged 
has a right to say that the thing charged, 
although within the words, is not within the 
spirit of the enactment”. 

1 do not find that it is any part of the 
policy of the Actor within the scope and 
objects of the Act to render nugatory or 
invalid covenants to pay salami entered 
into prior to the Act in consideration ofa 
term granted prior to the Act. The 
Legislature has made provision to guard 
‘against -hardsHip in certain cases of this 
class. 
s. 4 the Controller can reduce the “standard 
rent” under s. 19 (3) (c) and the tenant can 
get relief by thismeans. In cases which are 
‘not within sub-s. (1) of s.4 the Legislature 
has refused that relief. Nowhere, so far as 
I can see, has it purported to render invalid 


_ (3) (1826) 3 Bing. 501 at p. 580; 1 Bligh ww. s.) lid; 
4 E. R. 826; 130 E. R. 606; 30 R. R. 32. 
(4) (11872) 4 P. O. 18łat p. 191; 41 L. J. Adm. 65; 26 
L. T. 45; 20 W. R. 497. 
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by retrospective action such covenants in 
leases granted in past years. 

Indeed, apart altogether from any prin- 

ciple applicable solely or with special force 
to penal clauses, a comparison of s. 19 with 
ss, 4 and Y seems at once to let in the 
principle upon which it is not infrequently 
necessary tu limit the effect of the words 
contained in an enactment: it being more 
reasonable to hold that the Legislature 
expressed its intentions in an unguarded 
manner than that a meaning should be 
given to them which could not have 
been intended—(cf. Maxwell, 6th Edition, 
pages 148-9). These reasons combine with 
the presumption against the Legislature 
enacting retrospectively. 
_ Ishould add that if by taking the first 
sub-section of s. 9 inan extended sense, or 
even in anot too distended sense, I found 
that the language of s. 19 could without 
apparent paradox really be taken as it 
stands, I should adopt it. I should regard 
that as the best interpretation, which was 
the interpretation of both. But apart from 
the fact that the same process cannot be 
applied to the Exceptions in s. 4, there is 
no possible interpretation of s, 9 which can 
in any wise explain why s. 10 should free 
the landlord from liability to a fine and the 
express proviso to s. 9 should leave him 
under it. 

For these reasons I am not prepared to 
give the plaintiffs a decree on the basis of 
an implication as to their civil rights, 
derived from s. 19, when I can find no other 


‘basis in the Act, and when Ido find in the 


Act provisions which seem to me to he 
contrary to any such intention. 
S. D. Appeal dismissed. 


MADRAS HIGH COURT. 
Seconp CIVIL APPEAL No. 1130 oF 1923. 
March 8, 1926. 

Present:—Mr. Justice Odgers. 

ROY MUSAL NAIDU alias PERUMAL 
NAIDU—PLatntTIFF—APPELLANT 

versus 

THANDALAM WIRASANNI REDDI 
AND ANOTHER— DEFENDANTS—~-~R&sPONDENTS. 

Limitation Act (IX of 1908), s. 20—Payment of 
interest ‘as such’—Appropriation by erediter towards 
interest, whether sufficient. 

The words of s. 20 of the Limitation Act are 
mandatory and toapply the section interest must be 


[971. O. 1928] 
“ paid as such by the person liable to pay the debt or 
- by his agent. 

An appropriation by the creditor towards interest 
is not such an indication as would by itself enable a 
Court to hold that the payment was made towards 
interest. 

Mohammed Abdullah Khan v. Bunk Instalment Co. 
Ltd. (3) relied on. 


Second: appeal agaiust a decree of the 


District Court, Chingleput, in A. S. No. 279. 


of 1922, preferred against that of the Court 
of the District Munsif, eee in O. S. 
No 16 of 1921. 


Mr. P. Satyanaryana Rao, for the Appel-. 


lant. 
Mr. S. Rangachari, for the Respondent. 


JUDGMENT.—This is a suit on a 
promissory note. The plaint sets out a 
lending of Rs. 550 to the first defendant and 
also that asum of Rs, 99 for interest and 
Rs. 83 for principal in all Rs. 182 was paid 
on 17th March, 1917, Rs. 39-80 towards 
interest on Ist March, 1920,ete, and in his 
account at the end of the plaint he shows 
Rs. 99 credited towards interest on 17th 
March, 1917. 
whole amount bad been paid and that the 
plaintiff's suit was barred. This was so 
held by the District Munsif. 
contest turned on whether a certain endorse- 
ment evidencing the payment of this Rs. 182 


on the back of “the pro-note was genuine or 


not and he came to ‘the conclusion that it 
was genuine. On appeal to the District 
Judge this endorsement was found to be 
a forgery, but before the District Judge and 
before me in second appeal it has been argu- 
ed that apart at least of this Rs. 182 must 
. be taken to have been paid towards interest, 
There is no oral evidence on the point that 


has been placed before me, but the learned - 


Vakil for the appellant relies on what he 
says is an admission in paras. 11 and 13 of 
the written statement. In paras. li and 
13,asI read them, the defendant admits 
that Rs. 182 was paid on 17th March, 1917, 
but he says Rs. 159 of it should go towards 
the principal, as interest stipulated for was 
only at the rate of 12 per cent. per annum 
which could only absorb’ Rs. 33. He is, I 
think, taking objection to the appropriation 
of Rs, 99 for interest at the end ofthe plaint 
which has been set out above. The question 
is, can this be taken as an admission that 
the defendant paid Rs. 33 out of Rs. 182 
towards interest? It is no objection that 
he. paid towards priacipal and interest at 
_ the same time. That has been decided in 


a) 


BIRENDRA KisHORE MANIKYA BAHADUR V. BHOLA MIA MAJUMDAR. 


The defence was that the 


There the 


bdo 
navi v. Pichandi Chettiar 
‘git must ba moved that the 

held that the evidence of 
witnesses showed that pay- 
ment was de towards principal and 
interast, arid. has been, of course establish- 
ed [see forexample Mihu Pillai v. Maria 
Sundaram Pillai (2);, that there need be no 
writing for the payment of interest. But 
it must be pointed out that the words of 
s.20are mandatory and interest must bo 
paid as such by the person liable to pay 
the debt or by his agent, The question 
is then whether any sum in this case was 
paid as interest and as such. An appro- 
priation by the creditor to interest has been 
held in Muhammad Abdullah Khan v. Bank 
Instalment Co, Ltd. (3), not to be such an 
indication as would enablea Court to hold 
that the payments were made towards 
interest. I do not think that there is here 
any evidence from which I can say that 
any portion of Rs. 182 was paid as interest 
by the person liable to pay the debt and 
that, therefore, the lower Court was right 
and the appeal must be dismissed with 
costs. 

Y. N. V. 


(1) 74 Ind. Cas. 
1924 Mad. 123. 


Ramakrishna 
(1), though tb 
learned Jud; 
the plaintiff's 


Appeal dismissed, 
TAS SEG Aor Aly Wea sa ole eG 
a a Ind; Cas. 


K 507; 91 M. W. N. 910; 16 M. L. 
6) S Ind Cas, 379; 31 A. 495; 0 A, L. J, 611. 
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CALCUTTA HIGH COURT. 
APPRAL FROM APPELLaTE DHURULE No. 1908 
or 1922, 

February 9, 1926. 

Pres: -—Mr, Justice 'B. B. Ghese and 

i Mr. Justice Panton. 

Maharaja BIRENDRA KISHORE 
MANIKYA BAHADUR—Puaintire— 
APPELLANT 
versus 
BHOLA MIA MAJUMDAR AND OTHERS— 
DEFENDANTS — RESPONDENTS. 

Rent, enhancement of, suit for--Inerease of nyen = 

Standard of measurement --Presumption, 

Ina suit for enhancement of rent cun the ground of 
increase in area the presumption musi be that the 
standard of measurement at the time of letting has 
continued unless anything tu the contrary is proved. 
[p. 3386, col. 2, 

Appeal against a decree of the District 
Judge, Additional Court, Noakhali, dated 
the sth of April, 1922, modifying thai 


386 
of the Munsif, First Court at Feni, dated the 


9th of August, 1919. 


Babus Gobinda Charan De and Roy Bi- 
rendra Chandra Das, for the Appellant. 


Babu Satyendra Nath Mitra, for the Re- - 


spondent. 

Babu Biraj Mohan Mazumdar, for the 

Deputy Registrar. 
JUDGMENT. 

Ghose, J.—This appeal arises out of 
a suit for recovery of arrears of rent 
for the years 1920 to 1922 atthe rate of 
Rs. 22-8-0 per year with cesses and damages 
and also for enhancement of rent under 
as. 7,52 and 30 of the Bengal Tenancy Act. 
The plea of the defendants was that they 
held the land in mokurari mourasi interest, 
no kabuliyat had been executed by their 
predecessor as alleged by the plaintiff and 
that some of the lands alleged by the plaint- 
iff as within the tenure were their lakhera] 
lands. The Munsif found that the lands 
held by the defendants constituted a tenure 
and thatthe defendants’ predecessor had exe- 
cuted a kabuliyat in favour of the plaintiff's 
predecessor for some time in 1853, Then 
he found that under the terms of the 
kabuliyat the rent is liable to enhancement 
and upon the evidence he enhanced the 
rent by certain amount which it is not 
necessary now to state. The defendants 
appealed against the decision of the Munsif 
and the Additional District Judge of Noa- 
khali has reversed the decision of the Munsif 
with regard to theright of the plaintiff to 
enhancement of rent. Before the District 
Judge it appears to have been contended on 
pehalf of the defendanis that under the 
terms of thekabuliyat they are not liable 
to pay enhanced rentfor the increase of 
area, because it is stipulated in the kabuliyat 
that the rent of Rs. 22-8-Qshould he paid 
for the tenure until a Permanent Settlement 
is made by measuring the land and as no 
Permanent Settlement has been made the 
landlord is not entitled to any increase of 
rent for increase of area. This was accepted 
by the Judge. The second ground cn which 
the learned Judge has reversed the Munsit's 
‘decision on this point is that there was no 
proof of the standard of measurement adopt- 
ed at the time of letting out the disputed 
land. With regard to the first point, we 
are of opinion that the construction put 
upon the kabuliyat, which, it may be stated 
in passing was not the point raised in the 
trial Court by the defendants that the 
landlord ig not entitled to-increase of rent 
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unless and until he offers a Permanent 
Settlement to the tenants is not correct. 
The kabuliyat stipulates that there should 
be measurement of the land before a 
Permanent Settlement is made. But dhere 
is nothing to show that ifthe tenant is found 
to be in possession of an increased area; the 
landlord will not be entitled to ask for in- 
crease of rent for increase of area. The 
first ground, therefore, found in favour 
of the defendants, is not maintainable. 

With regard to the question of standard 
of measurement the presumption must be 
that the standard of measurement at the 
time of letting out was the same as itis 
now unless anything to the contrary is prov- 
ed. Asthere is no proof tothe contrary 
it must be presumed that the same standard 
has continued. It is not a case of letting 
out a piece of land within specified bounda- 
ries. But itis acase of letting out by a 
statement of the area, and if thearea is 
found to bein excess of what was let out 
the landlord is evidently entitled to increase 
of rent for such increase of area. 

The judgment and decree of the lower 
Appellate Court disallowing the claim for 


‘enhancement of rent and for additional 


rent for excess area are, therefore, set aside 

and the case is sent back to that Court for 

the decision ofthe question of the amount 

of enhancement which the landlord is en- 

titled toon the evidence upon the record, 
Costs of this appeal will abide the result, 
Panton, J.—I agree, 


M. B. Appeal allowed. 


PATNA HIGH CGURT:; _. 
APPEAL FROM APPELLATE DECRER No. 541 
or 1924, 

August 12, 1926. 
Present :—Mr. Justice Adami and 
Mr. Justice Macpherson. 

RAI PROMATHA NATH MITTER AND 
OTHE: S—-PLAINTIFFS—APPELLANTS 
VETSUS 
RAM KISHAN SINGH AND OTAERS— 
DEFENDANTS— RESPONDENTS, 

Mortgage—Redemption—Co-owner of equity of re- 
demption not impleaded in mortgagee’s suit for sale-— 
Mortgaged property—Purchase by mortgagee in execu- 


tion of his decree-—Co-owner, right to redeem entire 
mortgage. 


A purchaser from the mortgagor of a portion of 
the mortgaged property who was not mpleaded asa 
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party toa mortgagee's suit for sale, is entitled to 
redeem the entire mortgage even if the mortgagee 
has purchased the rights of the other persons entitled 
to the equity of redemption, in execution of his decree 
on the mortgage. [p. 388, col. 1] 

Yqydallt Beg. v, Tuka Ram (1), followed. 

It is not the law in India,.any more than in 
England, that one of the several mortgagors cannot 
redeem more than his own share unless the owners of 
the other shares accept or make no objection. [p. 388, 
cols. 1 & 2.) . 


Appeal from a decision of the District 
Judge, Gaya, dated the 17th January, 1924, 
affirming that of the Subordinate Judge, 
Gaya, dated the 20th November, 1920. 

Messrs, S, M. Mullick, S. N. Palit and 
N. C. Sinha, for the Appellants. 

Messrs. P. Deyal, Rai, T. N. Sahay and 
Aditya Narain Lal, for the Respondents. 


JUDGMENT, 

Adami, J.—This appeal arises out of a 
suit in which the plaintiffs sought to 
redeem amortgage. In 1913 three brothers, 
Sarat Chandra Chatterji, Hem Chandra 
Chatterji and Gauri Prasad Ohatterji 
mortgaged 3-annas 2-pies 8 karani share in 
Mahal Chanda Khudawan to defendant 
No. 1. In 1915 Sarat Chandra and Hem 
Chandra Chatterji sold 2 annas out of their 
2-annas l-pie 12-karant share to plaintiff 
No, 1, to the other plaintiffs and to the pro 
forma defendants. The plaintiffs’ share in 
the purchase was a 5-pies share. In 1919 
defendant No. 1 broughta suit on her mort- 
gage joining all the three brothers, but she 
did not implead the plaintiffs. She ob- 
tained an ex parte decree onthe 24th March, 
1920, and a final decree for the sale of the 
property on the 17th July, 1920. In 1921 the 
entire share was sold to defendant No. 2, 
defendant No. 3 being interested. In 
March, 1921, possession was delivered and 
on the 2nd July, 1921, the defendants Nos. 2 
and 3 sold the entire share to defendants 
Nos. 4 and 5. 

The suit out of which this second appeal 
arises is a suit for redemption of the whole 
mortgage. The only point which arose in 
the suit was whether the plaintiffs have the 
right to redeem the entire mortgage or only 
the right to redeem to the extent of their 5- 
pies share. 

Defendants No. 4 and 5 contested the suit 
on the ground that the plaintiffs could not 
redeem more than the share purchased by 
them, that is to say, the 5. pies share. 

The learned Subordinate Judge held that 
the plaintifis had the right to redeem the 
entire mortgage subject to the safeguarding 
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ofthe right to redeem which other owners 
of the equity of redemption still had. He 
relied on the case of Yadallt Beg v. Tuka 
Ram (1). 

On appeal the learned District Judge 
upheld the finding of the Subordinate Judge 
and dismissed the appeal. He held that a 
direction added by the Subordinate Judge 
to his judgment after he had signed it to 
the effect that after.delivery of possession 
theusufruct enjoyed by the defendants would 
be calculated and set off towards the dues 
of debts from the plaintiffs, must be de- 
leted since the Subordinate Judge had no 
power to add such a direction after he had 
signed the judgment. 

It was strenuously urged before this 
Court that the lower Courts were wrong 


in allowing the plaintiffs to redeem the 


entire mortgage. Mr. Sushil Madhab 
Mullick relied on the case of Nawab Azimut 
Ali Khan v. Jowahir Singh (2) and on a 
judgment of Mr. Justice Das in Sheonarain 
Sahu v. Ram Nirekhan Ojha (3). He argued 
that the latter caseshould guide this Court 
and that the plaintiffs should not be allow- 
ed to redeem more than their share. His 
argument is that by the sale in execution of 
the mortgage-decree the vendors of de- 
fendants Nos. 4 and 5 obtained both the 
rights of the mortgagor and the mortgagee, 
and by their purchase the mortgage was 
split up, and having been split up, a mort- 
gagor owning a partof the equity of re- 
demption could only redeem such part as 
he owned. 

Now the case of Azimut Ali Khan vy, 
Jowahir Singh (2) shows that the mortgagee 


has arightto insist that his security, so long 


as if is entire, shall not be split up, and that 
he should be redeemed in toto, except when 
the mortgagee has himself split up his 
security by acquiring a portion of the morts 
gaged estate. That case does not lay down 
that, where a mortgage has been split up, a 
mortgagor cannot redeem more than his 
share in the equity of redemption. What 
it does lay down is that the mortgagee in 
such case cannot prevent a mortgagor 
from redeeming his share only instead of 
the entire mortgage. Many cases have 
been cited before us in support of the pro- 

(1) 57 Ind. Cus. 535; 48 C. 22; (1920) M. W. N. 369; 
28M. L. T. 95; 39 M. L. J. 147; 2 U, P, L, R. (P. C.) 
123; 16 N. L., R. 154; 12 L. W. 503; 22 Bom, L. R. 1315; 
47 I. A. 207; 25 0. W. N. 241 (P. 0). 

(2) 13 M. I. A. 404; 14 W. R. P, O. 17; 2 Suth. P, G 
J, 346; 2 Sar. P. O. J. 573; 20 E. R. 602, 

(8) 52 Ind. Cas, 613, 
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position put forward by the appellants, It 


is urged that by the auction sale the auction- 


purchaser stepped into the shoes of the 
mortgagee and acquired both the right of 
the mortgagee and the equity of redemp- 
tion. Iam not inclined to uphold the con- 
tention in a case like the present one. By 
the auction-purchase the rights of the 
mortgagee were assigned to the auction- 
purchaser; he did not purchase the whole 
of the equity- of rédemption because 
the plaintiffs had not been impleaded 
in ihe suit on the mortgage. If the 
plaintifis had been impleaded in that 
suit, though they had only a 5-pies share, 
they would have been entitled to redeem 


the entire mortgage by paying the entire 


mortgage debt, To agree with the learned 
Advocate for the appellants would be 
equivalent to stating that, though by law 
the mortgagee is bound to join every 
mortgagor as a party defendant to his 
mortgage suit, he can, by refraining from 
so joining any of the several mortgagors, 
put that mortgagor who is omitted from 
the list of defendants in a worse position 
than he would have been had he been im- 
pleaded. 

I have no doubt in my mind that the 
lower Courts were perfectly right in finding 
that they were bound by the decision in 
Yadalli Beg. v. Tuka Ram (1). Inthat case 
the owner of 16 fieldsin Berar mortgaged 
them to the appellant in 1896. The mort- 
gagor conveyed one of the fields to the 
respondents in 1899 but the mortgagee 
brought a suit to enforce the mortgage 
against the mortgagor alone without 
making the respondents parties and obtain- 
ed a decree by consent. The respondents 
thereafter brought a suit for‘redemption, 


and the question arose whether they were’ 


entitled to- redeem the whole of the mort- 
gaged property or only the field conveyed 
to them subject to the mortgage over the 
whole. It was held by their Lordships of 
the Privy Council that, subject to the 
safeguarding of the equal title to redeem 
of any other person who had a right of 
redemption, the respondents were entitled 
to redeem the entire mortgage, unless 
something. had happened to extinguish the 
mortgage in whole or in part, or unless the 
eonduct of the respondents had estopped 
them from asserting what would normally 
have been their rights. Their Lordships 
observed that it was not the law in India, 


any more than in England, that one of 
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the several mortgagors cannot redeem | 
more than his own share unless the owners 
of the other shares accept or make no 
objection, subject to the safeguarding of 
the rights which those owners might 
possess. That decision of the Privy Coun- 
cil is binding, and the decision in this suit 
must follow it, 


It is contended that to allow the plaintiffs 
to redeem the whole of the mortgage will 
be harsh on the defendants Nos. 4 and 3, 
since at their subsequent sale they paid 
considerably more for the property than 
the mortgage-debt amounted to, I do not 
think that the fact that, in the case I have 
cited above, thesuit was a suit forforeclosure 
whereas in the present case the suit was for. 
sale makes any difference in the case. I 
must hold that the lower-Courts were quite 
right in the decision to which they came 
and that the plaintiffs have a right to 
redeem the whole of the entire mortgage 
subject, of course, tothe right of any others,’ 
who have an equity of redemption to 
exercise that right. 


In my opision the appeal should be 
dismissed with costs, and, in order to 
safeguard the interests of all the co-owners. 
of the right of redemption, the case should 
be sent through the lower Appellate Court 
to the trial Court in order that the amount 
due upon the mortgage with interest may 
þe.. ascertained, and an order may be 
passed directing the plaintiff to deposit’ 
that amountin Court within three months 
ofits dscertainment. If the plaintiffs fail 
to deposit the amount their suit will have 
‘On such deposit being 
made a final decree for redemption will 
be passed, but possession will not be de- 
livered to the plaintiffs until after the 
expiry of one week from the date of such 
decree. If defendants Nos. 4 and 5 consent 
within that week that their proportion of 
the total mortgage-money due in respect. 
of their l-anna 2-pies-and odd share be 
repaid, and also pay up the costs of the 
suit and appeals decreed against them 
and their proportion of any other costs 
which would be a charge under s. 95, or 
consent that the same be paid to plaint- 
iffs out of the total mortgage-money, pos- 
session of the share of those defendants- 
will not be delivered to plaintiffs. : 

lf at any time within that week or after- 
wards the owners of the two-annas share, 
other than the plaintiffs, pay to the plaint- ` 
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iffs their respective proportion of the total 
mortgage-money, and of the charge under 
s. 95 other than the amount’ recovered as 
costs’ from defendants Nos. 4 and 5, their 
respective shares shall be delivered to 
them, and the plaintiffs shall either not 
come into possession of them or shall forth- 
with makeover possession of them, as the 
case may be. 

After delivery of judgment and itsgigna- 
ture by the learned Subordinate Judge, the 
following words were added by the Sub- 
ordinate Judge: “After the delivery of 
possession the usufruct enjoyed by the 
defendants would be calculated and set 
` off towards the dues of debts from plaint- 

iffs’. The learned District Judge held 
that, the alteration being material and no 
petition for review having been filed, the 
Subordinate Judge had no power to alter 
or amend hisjudgment inthis way, and he, 
therefore, directed the cancellation of the 
amendment, There is a cross-objection by 
the respondents against this order of the 
District Judge and I think this cross- 
objection must succeed. The omission by 
the Subordinate Judge was an accidental 
one, for such direction was clearly neces- 
sary, ands. 152 of the C. P. ©. could be 
invoked. It will be open to the trial Court 
“to give appropriate directions for accounts 
of the nature referred to above, and also 
in other respects as may be necessitated by 
the directions above given, and by the 
action in respect of them ofthe various co- 
owners. 

Inofethat, though the mortgage decret- 
al debt was Rs 4,179, the sum realised at 
the sale was Re. 5,10L and the decree- 
holder received a payment order for the 
entire sum of Rs. 5,101. It is not clear 
why the surplus proceeds were paid to him. 
The learned Subordinate Judge will doubt- 
less consider this. The cross-objection is 
allowed with costs. 

Macpherson, J.—I agree. 

Appeal dismissed. 


A. N. A.. Cross-objection allowed. 
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MADRAS HIGH COURT... .. 
Civiu Revisidn PRTITION No. 798 oF 1924. 
Mareh 22, 1926. ae? 
Present:—Mr. Justice Krishnan. — 
S.M. A. KHUDDUS—Derenpant 
— PETITIONER 
versus 
Sowdagar MUHAMMAD HUSSAIN— 


PLAINTIFTR— RESPONDENT. 
C. P.C. Giet V ef 1998), O. IT; r. 2 Sait for pare 
session and future profits—Subsequent suit for pa! 
profits, whether barred. œ. 


A suit for possession and future mesne profits das 
not operate asa bar to a second suit for past Mesi" 
profits. [p. 389, col. 2.] 

Ponnammal v. Ramamirda Atyar 1o and Perawan 
Aiyar v. Subramania liyar (2), relied on, 

Order IM, r. 2 (D, C. P. C. only requires that the 
plaintif should include in the same suit only such 
claims as he is entitled to make in respect ofthe 
cause of action sued on. {[p. 390, eol. 1. 

Petition, under s. 25 of Act IX of 1887, 
praying the High Court to revise a decrec 
of the Court ofthe District Munsif, Bezwada, 
dated the 28th of March, 1924, in 5. CUN, 
No. 520 of 1928. 

Dr. S. Swaminathan, for the Petitioner. 

Messrs. Krishna Arya and Viraragharulr, 
for the Respondent 

JUDGMENT .-—This is a revision peti- 
tion which raisesa somewhat curious point 
of law. The plaintiff had brought a suit 
originally for rent or mesne profits for two 
months and oid, and for that he got a 
decree. Subsequently, he reaght a suit 
for the recovery of possession of the proper- 
ty and asked in thateuit for fature messe 
profits and that suit also was desreed in 
his favour. Inthe present suit he claiins 
mesne profits from theend of the period for 
which he had claimed mesne profits in the 
first snit upto the date of the second suil. 
A question is raised whether this present 
suit is not barred by reason of the second 
suit under O. JJ, r.2. There is no direct 
authority on the point. We have, therefore, 
to decide it on general principles. 

In Ponnammal v. Ramımirda Aiyar +1) 
a Full Bench of this Court decided that 
where a person had brought a sul! for pes- 
session of property, he could bring a second 
suit for past mesne profits in respect of 
the same property, the two causes of action 
being distinct. There is alsoa ruling in 
Doraisamt Aiyar v. Subramanta cliyar (25, 
that afterasnitis brought for possession 

(1) 27 Ind. Cas. 679; 38 M. 629; FTM L. T 125: 2s 
M. la. J 127; (1925; M. W. N. 130. 

(2) 42 Ind. Cas. 929: H AL 188, 22 Mote P 8}: 35 
Al. L. J. 689; 11917) M WN Siri GL. MW, aed 
(E. B.). 
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and fulure mesne profits, ifthe Court re- 
fuses future mesne profits, a second suit 
will lie for such future mesne profits, the 
reason given being that the refusal of the 
Court in the first suit to give the mesne 
profits will not make the matter res judicata, 
No other authorities have been brought 
to my notice. On the authority of Pon- 
nammal v. Ramamirda Atyar (l) 
it would follow that the fact that the 
second suit here was brought for recovery 
of possession of the ‘property would not 
make the third suit barred under O. Ir. 2, 
for they expressly held thatin such a case 
a suit for past profits would lie. The only 
question is, whether the fact that in the 
second suit here the plaintiff had asked 
for future profits would have the effect of 
barring the present suit. I am inclined 
to think that it would not have; for O. H, 
r. 2(1) only says that the plaintiff is bound 
to include in the same suit only such claims 
as he is entitled to make in respect of the 
cause of action. If there is difference in 
the causes of action between the first suit 
and the second suit O. II, r. 2 will not apply. 
The claim for future mesne profits was 
not a claim based upon any cause of action 
accrued to the plaintiff but upon the per- 
mission given under the Code to join a 
claim for future profits in suits for pos- 
session., It is entirely in the discretion of 
the Courts to grant or notto grant future 
profits. In the present suit we haveaclaim 
for past profits already accrued for which a 
cause of action had arisen. For the claim 
for future profits in thesecond suit there 
was no cause of action. It cannot be said, 
therefore, that there was a common cause 
of action for this suit and for the claim for 
future profits inthe last suit. In thisview 
O. II, r. 2,cannot apply andthe District 
Munsif’s view is, therefore, right. 

The civil revision petition fails and is dis- 
missed with costs, 


V. N. V. Petition dismissed., 


BURMA OTL 00. V, MESSRS, K. B. ADAMJI MAMOONJI & SONS. 
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LAHORE HIGH COURT. 

Civic, MISCBLLANBOUS Petition No, 247 OF 

j 1926. 
June 25, 1926, 
` Present:—Mr. Justice Jai Lal. 
Messrs. BURMA OIL Co. LTD., THRotgH 
Masses. SHAW WALLACE AND Co., 
KARACHI, AND oTaers—DEFENDANTS— 
PETITIONERS 
5 VETSUS 
Mrssgs, K. B. ADAMJI MAMOONJI AND 
Soss, RAWALPINDI, rHroven K. B. 
ADAMJI— PLAINTIFFS— RESPONDENTS. ` 

Government of India Act, 1915 (6& 6 Geo. V, 
c. 61), s. 107—High Court, exercise of, powers by—C.P. 
C. (Act V of 1908), s. 22—Transfer, ground for. 

The powers vested in the High Court by s. 107, 
Government of India Act, should be exercised very 
rarely and in exceptional circumstances to prevent 
real hardship or injustice. [p. 391, col. 1.] 

An order for transfer should be made only if the 


preponderance of convenience necessitates such a 
course. [ibid.] 


Petition, under s. 22, O. P. C., for transfer 
of ‘the above case from the Court of the Sub- 
ordinate Judge, First Class, Rawalpindi to 


Karachi. 


Mr. M. S. Bhagat, for the Petitioner: 
Mr, Aziz Ahmad, for the Respondents. 


ORDER.—The plaintiff instituted a suit 
forthe recovery of Rs 5,416 9 0 in the Court ` 
of the Subordinate Judge of Rawalpindi 
against three defendants. A preliminary 
objection was taken on their behalf that 
the Civil Courts at Rawalpindi had no 
jurisdiction to entertain the suit. This ob- 
jection was decided against them by the 
Subordinate Judge. This is an application 
by the defendants unders. 22 of the O, P. 
C., praying that the case be transferred 
from the Court of the Subordinate Judge - 
at Rawalpindi to Karachi, or in the alter- 
native that the order of the Subordinate 
Judge holding that he had jurisdiction to 
hear the suit be set aside under s. 107 of 
the Government of India Act and the plaint 
be returned for presentation to the proper 
Court. On behalf of the respondents a pre- 
liminary objection is taken that an appli- 
cation under s. 22 of the C.P. O. does not 
lie, because that section applies to cases 
where the Court in which the suit sought 
to be transferred is pending has jurisdic- 
tion to entertain the suit. As the petitioners 
denied the jurisdiction of that Court it is 
contended that an application for transfer 
under s. 22 of the ©, P. O. does not lie. 
Reliance is placed in support of this con- 
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tention on Ledgard v. Bull (1), Ram Kumar 
-= Sheo Chand Rai v. Firm Tula Ram-Nathu 
Ram (2), Askaran Baid v, Bhola Nath (3) 
and National Engineerig Co., Karachi v. 
Rattan Engineering Co., Lahore (4). An- 
otheg objection raised on behalf MW the 
respondents is that no revision against the 
decision of the Subordinate J udge of the 
defendants’ objection as to jurisdiction lies 
to this Court. Firm Lal ee 
Sen v. Firm Behari Lal-Mehr Chand (5) i 
cited a3 authority in support of this ee 
tion. The Counsel for the petitioner cites 
| Sivaprosad Ram v. Tricomdas Coverje Bhoja 
(6) and Bishun Mohan Sahay v. Narayan 
Prasad Asthana (7) in support of his con- 
tention that this Court can interfera under 
s. 107 of the Government of India Act. 

I have carefully considered the respective 
arguments of the learned Counsel and am 
of opinion that I should not interfere at 
this stage with the order of the Subordinate 
Judge holding thathe has jurisdiction to 
eatertain the suit even if I have power to 
do so under s. 107 of the Government of 
India Act. It is quite clear that the powers 
veited inthis Oourt under s. 107 should 
hs exercised very rarely and in exceptional 
circumstances to prevent real hardship or 
injustice, I am notsatisfied that those con- 
“ditions exist in this case, 

Similarly as regards the application for 
transfer of the case, [am of opinion that no 
good case has basen made out for such 
transfer. Ordinarily it is for the plaintiff 
to choose the Court in which he should in- 
stitute the suit and an order for transfer 
should ba made only if the preponderancsa 
of convenience necessitates such a course. 
An examination of the affidavits filed by 
both the parties show that this condition 
‘has not been fulfilled in this case. The 
eoasequance is that this p3tition is dis- 
= with costs. 

R. Petition dismissed. 

(1) J A. p Tai A. 134; 4 Sar. P. O. J. 741; 5 Ind. 
Dec. (N. 3.)-5 
sae 58 Ind. “as. 920; 1P. L. T. 277; (1929) Pat, 

(3) 48 Ind. Oas. 105; 21 O. G. 217. 

(4) 7L Ind. Cas. 268: A. I. R. 1923 Lah. 288. 

(5) 84 Ind. Oas. 259; 5 L. 238; A. IR. 1924 Lah. 425; 
6 L. L. J. 558; LL. O. 36 (F. B.). 

tn) 27 Ind. Oas. 917; 42 C. 926. 

7) 74 Ind. Cas. 140; A. I. R. 1924 Pat. 434. 
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PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Deceme No, 136 
or 1922. 

July 13, 1926. 

Present:—Mr. Justice Das and Mr. Justice 


Ros 
Babu DARBARI DAL —PLAINTIFR— 
APPELLANT 
versus 
KHETRA CHANDRA MITRA AND OTABRS 
—~DBFEVD ANTS—— RESPONDENTS. 


Transfer of Property” Act (IV of 1832), s. 59—~ 
oe ie of tithe dzed3 outside Presidency Towns, effect 


oe equitable mortgage by deposit of title-deeds 
can bs efested only in “the Prasidency Towns men- 
tioned ins, 59 of the Transfer of Property Act. [p., 
392, col. 2.] 

The mera deposit of documents outside such limits 


eanna opsrate even as a further ‘security inasmuch 


as a furthar T can bs created only by way of 
transfer. [ibid.] 

Appeal from a decision of the Subordi- 
nate Judga, First Oourt, Gaya, dated the 


12th Dacember, 1921. 


Messra. Khurshaid Husnain and Nawal 
Kishor Prasad, No. [I, for the Appellant. 

Messrs. B. K. Prasad and B. N. Mitra, 
for the Respondents. 


JUDGMENT. 

Ross, J.—This is an appeal by the © 
plaintiff in a suit on a mortgage executed 
oa the 21st of May, 1906, by defendant No. Į; 
The suit was decreed for sale of the mort- 
gaged property subject to ths decree of 
defendants Nos. 15 to 18 in Suit No. 320 of 
1917 of the Court of the Second Subordinate 
Juige of Gaya. The appeal is directed 
against that part of .tha decrea which 
mikes the plaintiff's mortgage subject to 
ths aforesaid decree. The properties mort- 
gaged to the plaintiff were 16 annas mokar- 


-rari interest in Mouza Gopalpur and 8 annas 


outof 16 annas interest in Mouza Bhela- 
war. 

In order to decide the question raised in 
the appeal it is necessary to examine all the 
transactions affecting these properties. By 
two deeds executed on the 3rdof April, 1900, 
and the 28th of May, 1902, defendant No. 1 
mortgaged to one Puran Mal the 16 annas 
interest in Mouza Bhelawar. Oa the 27th 
of February, 1906, Puran Mal brought a suit 
on his mortgage and obtained a decree in 
execution of which the mortgaged property 
was purchased by defendant “No. 6. On 
the 19th of December, 1905, the defendant 
No. 1 mortgaged 8 annas interest in M ouza 


. Gopalpur to one Rajkeshwar Narain and, 
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on the- 31st of December, 1905, he again 
mortgaged 16 annas .interest in Mouza 
Gopalpur to defendants Nos. 5 and 6. No 
suit has been brought on this latter mort- 
gage, although it has been dealt with in 
- the decree referred to inthe present decree 
a matter which will be discussed later. On 
the 19th of April, 1909, defendants Nos. 5 
and 6 and the father of defendants Nos. 9 
and 10 purchased the 8 annas interest in 
Mouza Gopalpur in execntion of a decree 
obtained on the mortgage to Rajkeshwar 
Narain. On the 22nd of July 1910 defend- 
ants Nos. 5 and 6 and the father of defend- 
ants Nos. 9 and 10 mortgaged 8 annas 
interest in Gopalpur and 16 annas interest 
in Bhelawar to Upendra Chandra Mitra, 
_the predecessor-in-interest 
Nos. 15 to 18. The deed contains the 
following clause :— 

“We have kept the original certificates 
of sale in respect of Mouzas Bhelawar and 
Gopalpur and the original mortgage-bond, 


dated the 21st December, 1905, for Rs. 2,800 © 


in the custody of the said Babu (that is, 
the mortgagee) for his satisfaction (waste 
itiminan). When on payment of the entire 
amount, principal with interest and com- 
pound interest, we shall take back this 
- ‘bond, we shall take back the original certi- 
ficates of sale and the bond”. 

Then follows the schedule of the mort- 
gaged properties containing, among others, 
-annas share of Gopalpur and 16 annas 
interest in Bhelawar. -But there is no refer- 
ence to the aforesaid sale certificates and the 
mortgage-hond. The successors-in-interest 
of Upendra Chandra Mitra-brought Suit 
No. 320 of 1917 in the Court of the Second 
Subordinate Judge of Gaya to enforce this 
mortgage. The present plaintiff was no 
party to.that litigation. In that suit it 
was held that the deed executed in favour 
of Upendra Chandra Mitra not only effected 
a mortgage of the properties set forth in 
the schedule, but also effected a sub-mort- 
_gage of the property included in the bond 
of the 21st of December, 1925, that is, of 
the 16 annas interest in Gopalpur; and it 
is this part of that decision which is in 
question in the present appeal, 

It is clear on the facts already stated that 
defendants Nos. 15 to 18 have priority over 
the plaintiff in respect of 8-annas share of 
Mouza Gopalpur by virtue of their title 
derived ultimately from the mortgage of 
the 19th of December, 1905, in favour of 
Rajkeshwar Narain. It is also clear that 
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they have priority with regard to Mouza . 
Bhelawar by virtue of a title derived ul- 
timately from the mortgages of 1900 and 
1902 in favour of Puran Mal. The only 
question is whether they have priority as 
regards the remaining 8-annas interest in 
Mouza Gopalpur by reason of the deposit of 
the mortgage-bond of the 21st of December, 
1905, which affected the whole 16 annas 
interest in that village. The learned Sub- 
ordinate Judge has treated this as an 
equitable mortgage by deposit of title-deeds, 
But, as the transaction was entered intoin . 
Gaya and as an equitable mortgage hy 
deposit of title-deeds can only be effected 
in the Presidency and other towns, men- 
tioned in s. 59 of the Transfer of Property . 
Act, it is clear that this part of the decision 
cannot be sustained. It is clear also that 
the plaintiff is not bound by the decree in 
Suit No. 320 of 1917 to which. he was nota 
party. 

“It was contended on behalf of the re- 
spondents that it was a question of the 
intention of the parties in depositing the. 
certificates of sale and the mortgage-bond 
of 1905. The intention is expressed in the 
words “waste itiminan” which apparently 
mean “for the sake of satisfaction’ and 
the deposit must be taken to have been 


- intended as an assurance of the mortgagor’s 


title. The respondents claim that these 
documents were deposited as’ further 
security, but further security could only 
be created by way of transfer. -lt is said 
that a transfer was effected by sub-mort- 
gaging the properties referred to in these 
documents. But the instrument itself does 
not effect any sub-mortgage and these 
documents are not included in-the schedule 
of properties mortgaged. The mere deposit . 


“of these documents gave no right to the 


mortgagee to proceed against the properties 
to which they related. Oe. 

Finally, it was contended on behalf of 
the respondents that they had no notice of 
the plaintiff's mortgage. But this argument 
begs the question, because, if they are 
subsequent .mortgagees, then they had 
constructive notice of the prior registered 
mortgage of the plaintiff. 

The result, therefore, is that the respond- 
ents have priority only as regards Bhelawar 
and &-annas share of Gopalpur and not 
as to the remaining 8-annas of Gopalpur and 
the decree of the SubordinateJudge must be 
modified aceordingly. There will, there- 
ford, be the usual mortgage-decree for sale, 
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subject to the prior security of defendants 
‘Nos. 15 to 18 in- respect of 8 annas interest 
in Mouza Gopalpur and the whole interest 
in Mouza Bhelawar. A period of three 
months from the date of this decree is 
allovied to the defendants to redeem the 
plaintiff's mortgage. To this extent the 
appeal is deereed ‘with costs which will 
come out of the mortgaged property. The 
plaintiff will be entitled- to redeem the de- 
fendants Nos. 15 to 18 on payment within 
three months of this- date of Rs. 5,288-2-0 
due upon the prior mortgage: thereafter, 
these defendants will -be entitled to redeem 


the plaintiff within a further period of- 


three months on payment of Rs, 5,288-2?-0 
plus* the amount due under the decree at 
the date of the sale to Rajkeshwar. 

Das, g.—l agree. 


A. N. A. Decree modified. 


— ee 





* Plus’ is a clerical mistake for ‘that is, —Sd, R. L. 
Ross, 9th August, 1926. 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 215 or 1924. - 
March 24, 1926. 

Present:—Mr. Justice Devadoss and 
Mr. Justice Waller. 
RAMASANKARA IYER AND ANOTHER 
— APPELLANTS 
VETSUS 
Tae Prem or V. K. R. KRISHNA IYER 
& Sons Represented BY ONE OF ITS 
Partners V. K. R. VENKATESWARA 
IYER AND OTHERS— RESPONDENTS. 

. Provincial Insolvency Act (V of 1920), s. 6 ()— 
Act of insolvency —Separate property of .one partner, 
attachment and sale of, in execution of decree against 
partnership-—Other partners, liability of, to be ad- 

judicated insolvent. 

The attachment and sale of the separate property 
of a partner in execution ofa decree against all the 
partners in respect of a partnership debt does not 
amount toan act of insolvency of the other partners 
within the meaning of s 6 (e), Provincial Insolvency 
Act, and, therefore, is no ground for adjudicating the 
others as insolvents. 

Appeal against an order of the District 
Court, Tinnevelly, dated the 6th December, 
1923, in I. P. No. 29 of 1922, 

Messrs. K. V. Sesha Ayyar and S. Ven- 
kataraman, for the Appellants. l 

Messrs. P. S. Narayanaswami Ayyar and 
P. S. Ramachandra Iyer} forthe Respond- 
ents. 
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“The learned Judge finds that 


393 


JUDGMENT.—This is an appeal by 
the 2nd respondent in the lower Court 
against the order of the District Judge of 
Tinnevelly adjudicating him an insolvent, 
the Ist 
respondent's property was attached ‘and 
sold on the 23rd June, 1922, and that 
amounts to an act of bankruptcy on the 
part of the appellant. The appellant and 
the 2nd respondent herein were partners in 
trade. A decree was obtained against 


‘the partnership and the property of the 


2nd respondent herein was attached and 
brought to sale. Under s, 6 (c) of the Pre- 
vincial insolvency Act; a person commitsan 
act of insolveney if any of his property hes 
been sold in execution of a deeree of any 
Court for payment of money. The conten- 
tion on behalf of the Ist respondent is that 
the attachment and sale of property of a 
partner is sufficient to bring the appellant 
within the proyision of s.6 (e). Subs. (3) 
refers only tothe property of the person 
against whom an application for adjudi- 
cation is made. It cannot be said that the 
property of the partner becomes the pro- 
perty of the other by reason of the other 
being partners. It is not contended that 
the property that was brought to sale on the 
23rd of June was partnership property. If 
the partnership property had been brought 
to sale within three months of the presen- 
tation of the petition for adjudication, all 
the members of the partnership could be 
adjudicated insolvents. Here, only the 
separate property of a partner wasattach- 
ed and sold and that cannot be held to mean 
that the property of the appellant Was 
brought tosale. So far as the property cf 
the partners is concerned, that is Halsle 
only in case the partnership assets are noi 


“sufficient to satisfy the creditor's claims. 


Even then the separate property of the 
partners remains as such and the mere 
fact that itis liable for partnership debts 
would not make it partnership property. 
The appellant not having committed ap act 
of bankruptcy within three months of the 
presentation of the application, the order 
of adjudication is illegal. We, therefore, 
allow the appeal wilh costs. 

V.N. V. Appeal ailowed, 

A. N. A. 
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LAHORE HIGH COURT. 
Sgoonp Orvin APPBAL No. 2248 or 1922, 
June 28, 1926. 

Present :—Mr. Justice Harrison 
and Mr. Justice Dalip Singh. 
CHANAN DIN AND ANOTHER -—PLAINTIFFS— 
APPELLANTS 
Versus 
Musammat TABAN AND oTaERs— 
DaFENDANTS— RESPONDENTS. 

Compensation for improvements—-Building erected by 
trespasser—Trespasser, when entitled to compensation 
or removal of material. / 

The prineiple of English Law quicquid plantatur 
solo, solo cedit applies to India but it does not apply 
to lessees or trespassers. 

Stocking v. Tata Iron & Steel Co. (1), Beni Ram 
yv. Kundan Lal (2) and Premji Jivan Bhate v. Haji 
Cassum Juma Ahmed (3) relied upon. 

Therefore, where a trespasser builds upon the 
land of another without believing bona fide that the 
site belongs to him, he is not entitled, on eviction by 
the rightful owner, to receive compensation for the 
building materials but is only entitled to remove them. 


Second appeal from a decree of the Addi- 
tional District Judge, Lahore, dated the 6th 
June, 1922, affirming that of the Subordinate 
Judge, First Class, Lahore, dated the 12th 
January, 1921. 

Messrs. Khurshaid Zaman and Anant 
Ram Khosla, for the Appellants, 

Mr, Niaz Mohammad, for the Respond- 


ents. 

JUDGMENT.—The plaintiffs in this 
case sued for one-third share in certain 
property left by Musammat Imam Bibi 
their mother's sister. This property falls 
into three portions, and the plaintiffs have 
been given a decree for one-third share in 
Nos. 2 and 3 only, conditional on their 
paying compensation to the respondents 
for the value of building erected by them 
after the death of Musammat Imam Bibi 


and asmall sum of Rs. 23 onaccount of their - 


share of the mortgage-money paid off by 
one Khair Din, defendant No. 2. The suit 
regarding the first portion was dismissed, 
it being found that this property had be- 
longed to the husband and not to the father 
of Musammat Imam Bibi. 

On second appeal two points have been 
agitated (1) that a decree should have also 
been given for the portion No. 1, and (2) 
that the plaintiffs should have been allowed 
to retain the buildings without payment 
of any compensation at all, or, if this was 
not remitted, the defendants at most should 
have been allowed to remove their material. 

Asto the first point, much arguments have 
been addressed to us as to the admissibili- 
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ty and value of a certain document, on 
which the defendants rely, and which has 
been held to rebut the oral evidence pro- 
duced by the plaintiffs. The question in- 


` volved is difficult, and it is necessary for 


us to decide it, foron going through the 
record as a measure of precaution we find 
that the plaintiffs have wholly and lament- 
ably failed to establish any sort of title to 
any portion of No.1. There is, therfore, no 
case for the defendants to meet and no 
evidence to rebut regarding this portion. 
As to the second point, the appellants 
rely on Stocking v. Tata Iron & Steel Co. 


.(1), a ruling which lays down that the 


principle of English Law quicquid plantatur . 
solo, solo cedit applies to India. Section 
108 of the Transfer of Property Act and 
Bent Ram v. Kundan Lal (2) make it 
quite clear that the principle does not 
apply to lessees, and Premji Jivan Bhatt v. 
Haji Cassum Juma Ahmed (3) shows that 
in thesame way andon the same ground it 
does not apply to trespassers either. The 
ultimate position, taken by the plaintiff-ap- 
pellants, is, we think, sound and reason- 
able, namely, that the defendants are 
only entitled to remove their material. The 
latter have urged that they acted in a bona 
fide belief that they were entitled to the 
property, but Counsel has been wholly 
unable to show us on what this belief rested 
or how they could possibly have taken such 
an extreme view of their rights, and the 
absence of the rights of the plaintiffs. We 
find, therefore, that the plaintiffs are entitl- 
ed to a decree for possession of one-third 
share of the property, decreed by the Dis- 
trict Judge, subject to payment of Rs, 23 


“asa share of the mortgage-money before 


taking possession, and the defendants are 
entitled to remove their material at any time 
up to lst November, 1926. 

The cross-objections are dismissed with 
costs. 

The appellants and respondents will bear 
their own costs. 

S. D. Appeal partly accepted. 

(1) 41 Ind. Cas. 175; (1917) Pat. 273; 2 P. L. W. 133; 
2 P. L. J. 600. 

(2) 21 A. 496; 1 Bom. L. R. 400; 3 0, W. N. 502; 
26 I. A. 58; 7 Sar. P. O. J. 523; 9 Ind. Dee. (N. 8.) 1022 


(P. 0). 
(3) 20 B, 298; 10 Ind. Dec. (N. s.) 758. 


(97 1. O. 1926} 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Deorge No. 368 
or 1924, 

April 21, 1926. 
Present:—Mr. Justice Cuming and 
Te Mr. Justice Page. 
ASWINI KUMAR DUTTA AND ano1HER— 
PLaINTIFFS——APPELLANTS 
Versus 
GOBINDA CHANDRA CHANDA AND 
OTHERS— DEFENDANTS—-RESPONDENTS. 
License—Licensee with interest, eviction of—Cessa- 
tion of interest, proof of. 
A licensee with an interest cannot be evicted by the 


landlord unless the interest is shown to have come 
to an end. 


Appeal against a decree of the Additional 
Subordinate Judge, Barisal, dated the 13th 
September, 1923, reversing that of the 
Munsif, Fourth Court, Barisal, dated the 23rd 
ot February, 1922. 

Mr. Atul Chandra Gupta, Babu Bankim 
Ch. Banerji, for the Appellants. 

Babus Jogesh Ch. Roy Chowdhurr and 
Satyendra N. Roy Chowdhuri, for the Re- 


spondents, 
JUDGMENT. 

Page, J.—This is not an easy case. 
The plaintiffs claim khas possession of four 
gundas of land. Upon these 4 gundas of 
land were planted some betel trees. There 
can beno doubt that the defendants were 
entitled by the leave and license of the 
` plaintiffs to be upon the land for the pur- 
pose of gathering betel leaves; in other 
words the position of the parties was that 
the defendants were upon that land as 
licensees coupled with an interest to gather 


betel leaves until the plantation dried up.” 


The plaintiffs set up first a contract by 
which the defendant No. 2 agreed to go out 
of the land after three years. That agree- 
ment was negatived. The plaintiffs in the 
alternative alleged that by the custom of 
the country the defendants must leave the 
land when the plantation failed. ‘There is 
no direct finding that such a custom exist- 
ed, although in both the Courts evidence 
appears to have been directed and the con- 
troversy raged over the question whether 
there was such a custom and if so, whether 
under the custom the time when the licen- 
sees must retire had arrived. The defend- 
ants’ case was that they held under a settle- 
ment. That was also negatived. In the 
event the learned Advocate for the appel- 
lants has skilfully urged that, inasmuch as 
the appellants are entitled to the land, the 
right to possession, in the absence of any 
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other countervailing right being made out, 
will follow the title, But that is not the 
position. The position here is that there 
was a license coupled with an interest, and in 
the absence of any satisfactory evidence 
that this interest has come to an end we 
do not feal disposed to disturb the decision 
of the lower Appellate Court that at the 
date when the suit was filed the plaintiffs’ 
claim was premature. 

Under the circumstances the appeal will 
be dismissed with costs. 

The cross-objection not being pressed is 


also dismissed but without costs. 


Cuming, J.—I agree. a 
M. B, Appeal dismissed. 


— te thle a 


MADRAS HIGH COURT. 
ORIGINAL CIVIL. i 
September 28, 1925. 
Present: Sir Victor Murray Coutts 

Trotter, Kr., Chief Justice, Mr. Justice 

Krishnan and Mr. Justice Beasley. ` 

Inre A. V. P. M. R. M. MORUGAPPA 

CHETTIAR—ASSESSEE. 

Income Taz Act (XI of 1922), s. 10--Remittances 
from branch firm outside India to head-quarters in 
British India—Presumption as to whether capital or 
profits—Burden of proof. 

Prima facie all remittances from a branch firm 
outside India to the head-quarters of the firm in 
India must be regarded as profits and, therefore, 
assessable to Income-tax and the burden of proving 
they were out of the capital is upon the assessee. [p. 
396, col. 1.] bn aes 

Scottish Provident Institution v, Allan (1) followed. 


Application, under s, 45 of the Specific 
Relief Act I of 1877 and s. 66 of the Income 
Tax Act, XI of 1922, for an order requiring 
the Commissioner of Income-tax to refer 
to the High Court the question of law aris- 
ing in the matter of assessing the petitioner 
to Income-tax. 

Mr. M. Subbaroya Iyer, for the Assessee. 

Mr. M. Patanjali Sastri, for the Commis- 
sioner of Income Tax. 

JUDGMENT. —The difficulty in this 
case has entirely arisen owing to the. am- 
biguity in the language used by the Com- 
missioner in passing his order on the peti- 
tion. The second paragraph of his order 
was on the face of it capable of the con- 
struction that he had held in the circum- 
stances of this case that where any sum of 
money passed from a foreign business to 
the head-quarters of the firm in British 
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- India it must be regarded as profits and 
that no evidénce was admissible to show 
that in fact it was something else. We 
are satisfied that the Commissioner did not 
mean to say that, but merely meant to say 
that he thought that where money was 
remitted from abroad to the head-quarters 
in British India, the natural inference 
would be that such remittances came out 
of profits rather than capital until the 
contrary was shown by the assessee. The 
claim here was that a large portion of the 
amount remitted from Seranda to Karal- 


- kudi was a re-payment of capital lent 
any rate was ' 


long years before or at 
profits outside the three years’ limit which 
would not under the law be assessable in 
British India. The Commissioner heard 
this contention and was not satisfied that 
the assessee had made out his case and he 
was entitled to take that view. That the 
onus of proof rested upon tle assessee 
appears to be amply borne out by the case 
‘of Scottish Provident Institution v. Allan 
(1). That was acase of a Scottish Insur- 
ance Company, with branches in Australia, 
and in dealing with the question whether 
remittances from Australia to the head 
office in Scotland were assessable to Income- 
tax, Lord Halsbury uses the following 
language:—‘‘The next question is, whether 
' or not, though earned abroad, the profits 
have been brought to this country. Here 
is alarge sum sent back. Putting these 
items together, they must include, and 
obviously do include, a large amount of 
profits. It is for the Company to show, 
if the fact be so, that that remittance 
ought to be subject to a certain amount 
of deduction, because a good deal of it wag 
repayment of that which was in truth 
capital and not profit at all.” 

The presumption that the Commissioner 
made in this case, viz, that-prima facie 
all remittances were to be regarded as 
profits and that the burden of proof was 
cast upon the assessee to show the con- 
trary, seems to be amply warranted by the 
authority of that case. As the Commis- 
sioner did not misdirect himself the only 
questions in the cage that remain are purely 
questions of fact and so long as he has 

approached them without any misconcep- 

tion in his mind as to how they should 
‘be dealt with, his findings are conclu- 
sive. _ 

(1) (1903) A. ©. 129; 72 L. J. P. O. 70; 88 L. T. 478; 
67 J. P7341. 
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“a shop to Diwan Chand for Rs. 


| [97 I. C. 19267 
The application will be dismissed with 
costs Rs. 150, 


V. N. V. Application dismissed. 





LAHORE HIGH COURT. 
SEGOND CIVIL APPEAL No. 2755 or 1922, 
June 28, 1926. 
Present:—-Mr. Justice Broadway 
and Mr. Justice Addison. 
DIWAN CHAND—P.atntirF—APPELLANT 
versus 
RALLA RAM—DEFENDANT— RESPONDENT. 
C. P.C. (Act V of 1908), O. II, r. 2—Mortgage with 


possession-—Lease in favour of morigagor—Mortgage - 


and lease one transaction—Suit for recovery of prin- 
cipal and interest on termination of lease dismissed— 
Suit for possession, whether barred. 
Where the intention of the parties was that a mort- 
age with possession and a lease by the mortgagee in 
favour of the mortgagor should be treated as one 
transaction and the mortgagee on the expiry of the 
term of the lease sued only for the principal and 
interest due on the mortgage, held that the suit for 
possession of mortgaged property was barred by Q. II, 
r. 2, 0. P. ©. [p. 397, col. 2; p. 398, col. 1.) 
Second’ appeal from a decree of the Dis- 


trict Judge, Shahpur at Sargodha, dated 


the 26th July, 1922, affirming that of the 


Junior Subordinate Judge, Sargodha, dated 
the 13th February, 1922. 


a 
a 


Lala Badri Das, R. B, and Mr. Daulat 


Ram, for the Appellant. 
Mr. M. L. Puri, for the Respondent. 
JUDGMENT. 


Broadway, d.—On the 29th of April, 


1914, Ralla Ram and Ganpat Rai mortgaged 
1,000. The 
mortgage was with possession, but the 
moritgagors executed on the same day a 
deed of lease under which they agreed to 
hold the shop as tenants fora period of 
11 months at the rate of Rs. 4 per mensem. 
The mortgage was for a term of 18 months. 
On the 12th June, 1917, Diwan Ohand sued 
to recoverasum of Rs. 120,claiming that 
amount asrent due from the mortgagors 
Ralla Ram and Ganpat Rai. The suit was 
decreed for a sum of Rs, Alon the 23rd of 
December, 1918, it being held that tenancy 
had terminated after the period of Il 
months had expired. On thelst of May, 
1919, Diwah Chand brought another suit 
claiming a sum of Rs. 1,256-6-0 principal 
and interest due on the mortgage. 
suit was dismissed under O. H, r. 2, OP, 
C., it being heldthat in the previous suit 
instituted on the 12th of June, 1917, the 
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plaintiffs should have claimed the principal 
and interest as well. This decision was 
confirmed by a Division Bench of this Court 
in Rala Ram v. Diwan Chand (1). It was 
there Held that “the intention of the parties 
was that the two deeds should be read to- 
gether, The rent payable under the deed of 
lease was to be devoted to the liquidation of 
apart of the interest and was merely a 
method of realisation: The mortgage itself 
contains a reference to the lease, and though 
the lease was fora period of 1L months it 
actually provides that if the mortgage was 
redeemed within a period of six months, 
neither interest nor rent would be pay- 
able.” On the 8th of Augusi, 1921, Diwan 
Chand instituted a third suit in which 
he claimed possession of the shop which 
had been mortgaged to him. In the plaint 
he clearly refers to the mortgage-deed, and 
in the clause relating to the relief sought 
he asks to ba put in possession “as mort- 
gagee’. In the body of the plaint the deed 
of lease is referred to. Thissuit has been 
dismissed by the Courts below under O. II, 
r. 2,.0. P. C, and Diwan Chand has now 
come.up to this Court in second appeal, 
ae on his behalf we have heard Mr. Badri 
as. 


It has been argued that O. II, r. 2, does 
not apply inasmuch as the plaintiff was not. 
bound by law to have claimed possession 
when he brought either of the two former 
suits. In support of his contention Mr. 
Badri Das has referred to Subbaraya Chetti 


v. Rathnavelu Chetty (2), In which 16 was 


laid down that “a suit to eject a tenant 
holding under a lease is not a bar under 
s. 43 of the O. P. C. (now O. H, r. 2) to 2 
subsequent suit to recover arrears of rent 
under the terms of the lease”, Thefacts of 
that case are different from the facts in 
the present one, and I, therefore, do not 
-consider that this authority assists us in 
any way. He next cited Khushi Ram v. 
Abdul Ghafur Khan (3) which again in 
my judgment does not assist us. Similarly 
Nandan Singh v. Ganga Parshad (4), Pon- 
nammal v. Ramamirda Atyar (5) are author- 
ities which do not afford any assistance in 


(1) 63 Ind. Cas. 928; 36 P. W. R. 1921; 3 L. L. J.. 
390; 41 P. L, R. 1921 
(2) 2 Ind. Cas. 313; 32 M. 330; 5 M. L. Tt. 105. 
(3) 63 Ind. Oas. 978; 4 L. L. J. 17; A. I. R. 1922 
Lah. 118. 
(4) 20 Ind Cas. 892; 35 A, 512; 1LA-L, J. 786... 
(5) 27 Ind. Cas. 679; 38 M. 829;7 M. L. 'T, 195; 28 
M, L, J. 127; (1915) M. W. N, 130, es. 
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the decision of the point before the Court. 
Lalessor Babui v. Janki Bibi (6) dealt with 
the case of mesne profits,a matter which 
is specifically provided for by O. U,r. 4 
of thec. P. O. He next placed reliance on 
Muhammad Hussain v. Abdul Ghafur Khan 
(7)and Ralia Ram v, Amir Chand (8). In 
both those cases it was held that the deed 
of mortgage and the deed of lease formed 
two separate - transactions. In' the present 
case I consider that we are bound by the 
decision referred to above, [ala Ram v. 
Diwan Chand (1), and that the two docu- 
ments form one transaction. He next cited 
Ganda Mal v. Nanak Chand (9) where “ in 
a suit by a mortgagee for possession of the 
mortgaged property under the terms of 
the mortgage-deed, in which it was found 
that the plaintiff had been in constructive 
possession of the property within 12 years 
of the institution of the sult, it appeared 
that the said plaintiff had already sued for 
and obtained a simple money-decree on 
his mortgage, but had allowed the execution 
of such decree to become barred by lapse of 
time’. Ib was held “that it could not 
rightly be contended that the mortgage- 
debt was extinguished by operation of law, 
there being no provision in the Limitation 
Act, that a decree whose execution is time- 
barred is, therefore, extinguished, and that, 
therefore, although the decree could no , 
longer be executed, the mortgage-debt, and 
consequently the plaintiffs right to take 
possession of the mortgaged property until 
the mortgage was paid off, survived”. It 
would seem that no reference whatever 
was made to O. II, r. 2, ©. P. C., or any 
corresponding section in the Code which 
was then in force. The question which 
is now before the Court was, therefore, 
not before the learned Judge who dealt 
with that case. 

On the other hand Mr. Puri for the re- 
spondents has placed reliance on, among 
other cases, Parmeshri Das v. Fakeria (10) 
and Harnam Singh v. Bhola Singh (11). He 
also referred to the judgmentof Mr. Justice 
Kensington in an unreported case which 
is to be found published as Brij Lal v. Ram 

(6) 19 C. 615; 9 Ind. Dee. (x. s.) 852. 


(7) 65 Ind. Cas. 102; 3 L. 1; 8 P. W. R. 1922; A, 
I. R. 1922 Lah. 111. 


(8) 74 Ind. Gas, 122; 4 L. 52; A. L R. 1923 Lah, 203: 
5 L. L. J. 259, : 
Hy 59 aa rie © 1. 45 
59 Ind, Cas. 71; . 457; 56 P. W. R. 1920: 9 
L. L. J. 466 (E. B). a 
ay 56 Ind, Cas, 966; 2 U, P. L, R. (L.) 1084 LL, 
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Rattan (12). These authorities. appear to 
me to be in point and lay down that 
O. IL, r. 2, is directed against two evils, the 
splitting of claims and the splitting of 
remedies. If a man omits from his suit 
a portion of his claim he shallnot after- 
wards sue inrespect of it, if he omits one 
of his remedies he cannot afterwards 


pursueit. Harnam Singh v. Bhola Singh (11) | 


was a case in which the facts were exactly 
converse to those in the present case, and 
it was held that having omitted to sue 
forthe mortgage-money in the first suit 
which was for possession, the plaintiffs were 
precluded from suing for it in the suit 
then under consideration. In my judg- 
ment the cause of action in the former case 
was one which gave rise to the present 
relief, The plaintiff could have sued for 
possession and instead of doing so preferred 
to puraus other remedies. As he has chosen 
to adopt this course he must take the con- 
equences. 

sr would, therefore, dismiss this appeal 
with: costs. 


—]1 concur. 
Addison, J Appeal dismissed. 


8. D. 
(12) 17 Ind, Cas, 581; 268 P, W. R. 1912, 
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D JUDICIAL COMMIS- 
SIN GIONER’S COURT. 
ÖRIGINAL Orvis Sum No. 1293 oF 1919. 
June 29, 1926. 
Present:—Mr. Rupchand Bilaram, A.J. C. 


Haji ABDULLA AND OTHBRS—PLAINTIFES 
l VETSUS 
Haji ABDULLA HAROON AND OTHERS 
— DEFENDANTS. he er 
GC. (Act V of 1908), s. 92—Seneme setiiea in 
i iedlifiation thereof—Procedure—Separate suit, 
ary. 
yi E it is competent for the parties 
interested to approach a Court for the modification 
‘ofa scheme framed ina suit by an application filed 
in the very suit with or without the sanction of the 
‘Advocate-General or whether a new suit instituted 
“ander s. 92 with the like sanction of the Advocate- 
“General. is necessary, discussed. ip. 400, col. 2, p 402, 
cols. 1 & 2. TT 
Case-law on the subject reviewe .] l 
eae P. 8. Shahani and Hassomal, for 
the Applicants. 

Mr. Srikishendas H. Lulla, the 
onent Trustees. | ; _ 
OP DGMENT.—In this suit which was 
instituted under s. 92, O. P.G., on July 5, 
4928, the Gourt sanctioned a scheme tnter 


for 
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aliaappointing five trustees for the manage- 
ment of trust properties and funds reserv- 
ing liberty to the parties concerned to 
apply at the end ofone year from that date 
for the increase or decrease of the number 
of trustees so appointed. The trust pro- 
perties consist of two plots bearing Survey 
Nos. 38 and 59 in the Chakiwara Quarter 
of Karachi which quarter owes its name to 
the fact that itis inhabited mostly by oil- 
millers or owners of chakis. There are two 
buildings on plot No. 38 one of which is 
used as a Musjid and the other as a Madras- 
sah. The building on plot No. 59 is given 
on rent and the rent realized therefrom, 
certain contributions recovered by the oil- 
millers from the purchasers of oil and 
certain other voluntary contributions form 
the trust fund, Three of the five trustees 
are Memons by caste, the 4th and the 5th 
trustees area Ganchi and a Makrani by 
caste, 

Two applications have now been made in 
the suit purporting to be under s. 151, ©, 
P. O., for the increase of the number of 
trustees: one of them is by one Molla Haji 
Ellias who claims to be the mutwallit and 
the Pesh Imam of the Musjid and the 
descendant of the alleged original dondr of 
plot No. 38, He has applied that he should 
be co-opted as the 6th trustee. The other 
application is by Ishaq Umer a Dabgar 
by caste and Abba Pinio a Chaki by caste 
original plaintiffs Nos. 3 and 4 in the suit, 
for the appointment oftwo additional non- 
Memon trustees inter alia on the ground 
that the Memon trustees forma majority 
and do things in their own way to the 
prejudice of the inhabitants of the quarter 
most of whom are said to be non-Memons. 

Both the applications have been opposed 
by the three Memon trustees, Their con» 
tention is two-fold: first, that notwithstand- 
ing the express liberty reserved to the 
applicants by the scheme to apply for the 
increase of the number of trustees, their 
remedy, if any, is by 8 regular suit institut- 
ed under s. 92, C. P. C., with a fresh sanc- 
tion of the Advocate-General, and second, 
that there are no grounds whatsoever to 
justify the proposed increase. It is urged 
on their behalf that the present applica- 
tions are the outcome of the endeavour of 
the opponents to administer the trust in 
conformity with the directions of the Court, 
It is said that they have been obstructed 
in the discharge of their duties by the 
Mulla Haji Elliag who claims to be the 
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mutawallt and who had refused to give up 
possession of the Madrassah building 
which is being used by him in a manner 
detrimental to the trust and that under 
no circumstances he or persons interested 
in him be appointed as trustees. 

The facts connected with the applica- 
tions as gathered from the admissions of 
the parties and the documents produced 
by them may be briefly stated: 

The history. of the trust commences with 
“the Hijri year 1320 or 1903 A. D. when 
one Nurmahomed Sulleman, a Ganchi by 
easte and aresident of Chakiwara, first 
conceived the idea of collecting a fund for 
the betterment of the Suni Muhammadans 
residents of that quarter. This idea appeal- 
ed to Haji Mohammed Haji Abdulla 
Saboowani,a rich Memon merchant, who 
in that very year called a meeting at his 
kotht not only of the Suni Muhammadan 
residents of that quarter but invited some 
of the trading and influential Memon 
merchants of the town and camp including 
Haji Abdulla Haroon, Haji Ayoob Khamisa, 
Haji Abdul Rahman Bachal, and Haji 
-` Moosa Ibrahim. A resolution was passed 
at that meeting empowering the oil-millers 
of Chakiwara to collect from all mer- 
chants who purchased from the oil-millers 
oil and oil-cakes one pice per maund for 
a charitable fund to be called the Musjid 
Islami Fund. Haji Mohamed Haji Abdulla 
Saboowani acted as the Secretary or Trustee 
of this fund. He continued as such upto 
the time of the institution of his present 
suit in 1919. He took a keen interest in 
the development of the trust fund and the 
acquisition of the trust properties and in 
this he was helped by the Memon mer- 
chants of Karachi, It has not been seri- 
ously disputed that the Ohakiwara resi- 
dents other than Memons werein no way 
in opulent circumstances. In 1908 there 
was some sort of a building on plot No. 38 
and as a Musjid which was in a dilapi- 
dated condition. In 2 or 3 years after the 
starting of the fund it was rebuilt at a 
cost of about Rs. 5,000 out of which 
Rs. 2,000 were the collections made from 
the purchasers of oil and the balance ad- 
vanced free of interest by Haji Mohamed. 
By 1913 Haji Mohamed had not only re- 
covered his loan out of thecollections made 
by him but he had with him a sum of 
Rs. 3,753 to the credit of the fund. He 
then bought plot No. 58 with a building 

hereon for Rs, 8,000cand again met the 
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deficit by getting a loan free of interest 
from certain Memon merchants which he 
likewise subsequently repaid. 


In 1916 Haji Abdulla Haroon, a philan- 


_thropist Memon merchant, constructed at 


his own cost a building on plot No, 3% to 
be used as a Madrassah. A short time there- 
alter two other Memon merchants Messrs. 
Haroon Brothers and Yusif Haji Abdulla 
Saboowani added an upper storey to the 
same building to be used as a Madrassah 
for girls. Both these structures are said 
to have cost a considerable sum of money. 


The suit was instituted in 1919 for removal 
of Haji Mohamed from his office as Sec- 
retary or Trustee on a two-fold ground, first 
that he had got the trust properties en- 
tered in the revenue registers in the name 
of the Karachi Chakiwara Cutchi Memon 
community and, secondly, that he had put 
up a slabon the Madrassah school of the 
Cutchi Memons of Chakiwara. “The plaint- 
ifs also prayed fora scheme being pre- 
pared by the Court for the management of 
the trust properties and the trust fund. 
Shortly after the service of the summons 
on Haji Mohamed, he died and his legal 
representatives were brought on therecord 
There was no substance whatsoever in the 
asperslons made against Haji Mohamed who 
had rendered yeoman service to the fund 
He himself resided in the Jodia Bazar 
quarter and not in Chakiwara. The entries 
in the Revenue Records and the name on 
the slab of the “Cutchi Memon community 
of Chakiwara” were of no personal benefit 
to him and were easily explainable, As 
however, no scheme had been prepared for 
the management of ihe trust the death 
of Haji Mohamed made it the more neces. 
sary for ascheme being sanctioned by the 
Court and proper trustees being appointed 
The cause of the institution of the suit 
which was said to have been instigated 
by Mulla Haji Ellias from private motives 
was not inquired into and by consent of 
parties a scheme was sanctioned provide 
ing for the trust properties being entered in 
the name of the Muhammdan community 
of Chakiwara the slab outside the buildin 
being ordered to be removed and another 
slab being ordered to be substituted and 
placed inside the Madrassah. bearing the 
names of the donors. A suggestion that seven 
trustees should be appointed to administer 
the trust was not accepted by the Court 
and only five trustees were appointed and 


\ 
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liberty was reserved to the parties to apply: 


for the increase or decrease of the number 
of trustees after. the expiry of one year. 
Three of the trustees appointed by the 
Court represented the three principal com- 
munities of that quarter, 2., 
Memons, the Ganchis and the Mak- 
ranis, ‘Two more were appointed as they 
were charitably disposed and influential 
persons who ‘could be. safely entrusted 
with the care of the trust property and 
funds. They happened to be Memons. | 
The trustees had insurmountable dif- 
ficulties in managing the Mulla, He re- 
fused to permit them to carry out the 
orders of the Court in replacing the slab 
of the donors inside the building, refused 
to submit accounts to them of the Madrassah 
to enable them to publish: their own 
accounts, and refused to co-opt with them 
in improving the Madrassuh for boys or 
to start a Madrassah for girls. It is said 
that a part of the Madrassah building was 
being misused by him as an otak which 
he would not give up. It appears that 
the Mulla claimed to be the hereditary 
mutawalliand the descendant of the alleged 
donor of this Musjid plot and contended 
that he was not bound by the orders of 
the Court. On December 4, 1924, the 
trustees met together and deputed the 
Ganchi trustees to induce the Mulla to 
withdraw hig opposition. This attempt 
however, failed. On May 4, 1925, an applica- 
tion was made by the Memon ‘trustees to 
the Court for the Mulla being ordered to 
give up possession of the Madrassuh build- 


ing and being restrained from interfering 


with the management of the trustees. This 
application was thrown out on 4 technical 
ground and the trustees were referred to 
a regular suit for ejectment which was 
‘accordingly filed on July 16, 1925, and is 
Suit No. 617 of 1925, One of the grounds 
urged in that suit is the refusal by the 


Mulla to permit the slab bearing the name 


of the donors being put up inside the 
building. This allegation is not seriously 
challenged by him and it is urged by him 
in his written statement that he is not 
bound by the decree of this Court as he 


was not a party to the suit. The non-. 


Memon trustees who are co-defendants 
to the suit have joined hands with him in 
preventing his dispossession -from the 
Madrassah building. The defence filed in 
that suit has been followed up by the two 
` present applications for trustees, being 
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more convenient todeal with the second 
objection raised by the Memon trustees 
which is on the merits and goes to the very 
root of the two applications. è 

Whether itis competent forthe parties 
interested to approach the Court for the 
modification of a scheme by an applica- 
tion filed in the very suit with or without 
the sanction of the Advocate General or 
by a new. suit instituted under s. $2 with — 
the like sanction of the Advocate-General, - 
it is not disputed that the Court must 
deal with the matter with the utmost pos- . 
sible caution, and must not disturb what 
has already been done by the Court. As 
observed by the Vice-Chancellor in Attorney- 
General v. Bishop of Worcester (1),~it can 
only do so “upon the most substantial 
grounds and upon the clearest evidence, © 
not only that the scheme does not operate 
beneficially, but thatit ean by alteration be 
made to do so consistently with the object 
of the foundation.” . 

Not only there are no substantial grounds 
for increasing the number of trustees, but 
the arguments advanced at the Bar have 
oniy convinced me that nothing should be 


done which would weaken the hands of 


the Memon trustees to keep proper control 
over the Mulia who is at the bottom of the 
whole mischief, and such differences as 
exist among them and the non-Memon 
trustees will disappear as soon as the re- 
calcitrant Mulla is made to realize that he, 
cannot have every thing in this way. The 
Memon trustees have given a good account 
of their stewardship since their appoint- 
ment. The trust properties have been 
well managed since. They have kept 
proper accounts of the monies received by 
them, have duly published their accounts, 
and have made all such collections as 
they possibly could notwithstanding the 
opposition of the Mulla. The conduct 
of the Mulla in refusing to render accounts 
of the school to the trustees and refusing 
to put the slab was most improper. He 
admits using the ground floor of the 
Madrassah as his school office though he 
denies that itis his otak, One acquaint- 
ed with the habits of Mullas and the 
manner in which they conduct their schools 
can well realize the difference between 


the use of apart of the building as an 


9 Hare 328 at p. 361; 89 R. R., 471; 21 


(1) (1851 
35. 16 Jur. 3; 18 L, T, (o. 8.) 86; 68 E, R. 
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office and an otak. The ground floor was 
built specifically for being used as a boys 
school and the upper floor for use as a 
girls school, The trustees would be fail- 
ing in their duty towards the trust and to 
the denors if they permitthe ground floor 
being “used as the alleged office of the 
mulla. It would further appear that the 
mulla claims a -proprietary interest in 
the school. He has been hitherto getting 
munificient grants from the Municipality 
and the Government which probably yield 
him a decent income for himself and 
which he is not prepared either to dis- 
close to the trustees or to account for. 
Under the circumstances he cannot be per- 
mitted to occupy the trust building which is 
intended fora public charitable Madrassah. 
It may well be conceived that with the 
introduction of compulsory education in 
Karachi and the opening by the Karachi 
Municipality of free schools for imparting 
primary education the present madrassah 
which is intended for the same object 
unless it is considerably improved and put 
under proper control, can serve no useful 
purpose. Itisextremely doubtful if under 
the present regulations the Mulla can get 
the same grant at present either from the 
Municipality or the Government.. And 
with the decrease of his pupils who are 
likely to be attracted by the free and 
well-equipped Municipal Schools and the 
decrease of the amount of his grant there 
is # probability of not only the ground floor 
but the upper floor of this building being 
used in the near future as the rent free 
residence of the Mulla. The Mulla’s con- 
duct in claiming to be the mutawallt which 
however, was not pressed at the hearing, 
his refusal to recognise the decree of the 
Court though he was present in Court 
when the case was proceeding and was 
fully cognizant of its institution and his 
connection with the Madrassah at once put 
him out of Court, and his application 
is, therefore, liable to be dismissed in 
limine. 

The second application which again I 
have no doubt has been engineered by 
him cannot but have the same fate. Both 
the applicants were parties to the suit and 
except the abuse levelled by the learned 
Counsel against the Memon trustees which 
hardly appealed to me as sound advocacy, 
no arguments have been urged which could 
not have been urgəd at the hearing ofthe 
suit in support of the representation being 
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given to them in the body of trustees. The 
Dabgars and the Chakis form but a minori- 
ty of the population of Chakiwara. They 
have contributed precious little to the trust 
fund which has been built up by donations 
from the Memons or from money coming 
out of the pockets of the purchasers includ- 
ing the rich Memon merchants and com- 
mission agents dealing in oil and oil-cakes 
and not out of the pockets of the oil-millers 
of Chakiwara most of whom are poor. For 
the management of the trust in suit five 
trustees are ample, and the raising of their 
number in the manner suggested can only 
cause embarrassment to the proper adminis- 
tration of the trust. The liberty reserved 
by the scheme was not intended to be avail- 
ed of either by the Mulla who had kept 
himself in the back ground at the time of 
the settlement of the scheme, though notices 
had issued to the public under O. I, r. 8, 
C. P.O. Now was it intended to enable 
him to re-agitate through some of his mis- 
guided followers the question of the num- 
ber of trustees which as the draft scheme 
would show was suggested at 7, but fixed 
at 5, and to claim a representation on 
the trust for the Dabgar and the Chaki 
communities. Plaintiffs Nos. 3 and 4 were 
parties to the suit. They had an oppor- 
tunity at the hearing to press the claim of 
these communities and if they failed to 
press their claim they cannot be permitted 
to doso now on the same grounds which 
were available to them atthe hearing. I 
have no hesitation in holding that both the 
applications fail on the merits. 

With regard to the question as to the 
validity of the clause in a scheme reserving 
liberty to the parties to apply and the 
maintainability of the present application 
with or without the sanction of the Collec- 
tor of Karachi, there is a divergence of 
judicial opinion, According to the earlier 
decisions of all the High Courts it would 
appear that such clauses have not only 
been held valid but added subsequently in 
schemes which made no such provision and 
that applications similar to the present one 


‘have been entertained. In Damodarbhat v. 


Bhogilal Karsondas (2) where an applica- 
tion was made to the Court of first instance 
in execution proceedings for removal of a 
recalcitrant member of the committee of 
management, and disallowed, the High 
Court held that the proper cource was 
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not to institute a fresh suit under s, 539 
of the old C. P, C., but to adopt the more 
convenient procedure of amendment of the 
scheme by the inclusion of a provision 
for the removal of the trustee, if necessary. 


In Prayag Dossji Varu Mahant v. Tiru- 


mala Srirangacharla Varu (3) which was 
subsequently affirmed by the Privy Council 
in Prayag Dassji Varuv. Tirumala Sriranga- 
charla Varu (4) Mr. Justice Subramania 
Ayyar pointed out that there is .ample 
authority for the proposition that the Court 
which had sanctioned the scheme for the 
administration of a charitable trust is com- 
petent from time to time to vary the scheme 
as the exigencies of the case require. 

In dealing with the power of the Court 
to appoint additional trustees, His Lordship 
observed at page 324* as follows:— 

“The enactment of s. 539 of the Code, 
as it now stands, was long after the pass- 
ing of the English Trustees Act of 1850. 
Presumably, therefore, that section may be 
taken as intended to confer upon the Courts 
in this country the same power that the 
Courts in England possessed at the time 
of its enactment. There is no reason for 
thinking that the Indian Legislature meant 
to control the power of the Courts in this 
country only in this one respect as to 
the appointment of new and additional 
trustees, whilst conceding them powers as 
large as those possessed by the English 
Courts in other respects. Had that been 
the case the Legislature would have used 
language expressive of this limitation.” 

In dealing with the scheme sanctioned 
by the Court, the learned Judge said at 
page 327*:— 

“Power should be reserved for application 
by the trustees or by persons interested 
being made to the District Court with 
reference to the carrying out of the 
directions of the scheme...may be enforced 
by the District Oourt in execution upon 
application by persons interested, Damo- 
darbhat v. Bhogilal Karsondas (2). Power 
should also be reserved for application 
being made to the High- Court by the 
trustees or by persons interested for any 
modification of the scheme that may be 
found necessary.” 

Both these suggestions found favour 
with their Lordships of the Privy Council 

(3) 98 M. 319; 15 M. L., T. 133. 

(4) 30 M. 138; 110. W. N. 442: 9 Bom. L. R. 588; 
17 M. L. J, 236; 2 M. L. T. 119; 311 A. 78 (P. 0). 
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and were adopted as clauses 10 and 11 of 
the scheme as finally sanetioned by them 
except that no reference is made therein as 
to the directions in the scheme being en- 
forced by the District Court in execution. 

Following the ruling in Prayag {Dossj1 
Varu Mahant v. Tirumala Sriranga- 
charla Varu (3) the Calcutta High Court 
added in 1920 similar clauses in the case of 
Shailajananda Dut Jha v. Umeshanunda 
Dut Jha (5) which had been decided sever- 
al years before as would appear from a 
subsequent report of the proceedings aris- 
ing out of the same case in Umeshananda 
Dut Jha v. Rovaneswar Prosad Singh (6). 

In the well-known Dakore Temple case 
[Sevak Kirpa Shankar Daji v. Gopal Rao 
Manohar Tambekar) (7) which has been 
before their Lordships of the Privy Council 
on several occasions, their Lordships finally 
sanctioned and approved of a scheme 
which contained inter alia the following 
clauses: — 

“Committee shall havepower.............. to 
haveall the rules framed by them sanc- 
tioned by the District Court of Ahmedabad 
to the intent that the rules, when sanc- 
tioned, shall have the same force as if they 
were part of this scheme, 

$ $ x ak 

“The provisions of the scheme may be 

altered, modified, or added to, by an appli- 
cation to His Majesty's High Court of Judi- 
cature at Bombay.” 
In Rama Das v. Hanumanthu Row (8) 
Sir Charles Arnold White, C. J., while 
referring to the observations of Subrah- 
mania Ayyar, J., in Prayag Dossji Varu’s 
case (4), referred to above, observed that 
this case had gone up to the Privy Council 
and as no exception was taken to the re- 
marks of the learned Judge by their Lord- 
ships of the Privy Council, we may take it 
that the Courtsin India have the powers 
possessed by the Vourt of Chancery. 

In Sadupadhya Umeshanand v. Rava- 
neswar Prosad Singh (9) the same case 
which was before the Calcutta High Court 
v. Rovaneswar 
Prosad Singh (6) the High Court held 


(5) 20. L. J. 460. 
mY 17 Ind. Cas. 969; 16 C. L. J. 431; 17 0. W. N, 


(7) 17 Ind. Cas. 441; 15 Bom. L. R. 18; 12 M. L. T. 
448; (1912) M. W. N. 1106; 16 O. L. J. 640; 24 M. L, 
J. 199 (P. U.). i 

(8) 12 Ind. Cas. 449; 36 M. 364 at p. 369; 21 M. L, 
J. 952; 10 M. L. T. 356; (1911) 2 M, W. N. 387, , 

(9) 43 Ind. Oas, 772. 
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that in the circumstances of that case it 
was difficult to resist the conclusion that a 
clause should be inserted in the scheme to 
the effect that a member of the Committee 
may on good grounds established be re- 
moved by way of an application to the 
District Judge without the institution of 
a fresh suit and ordered the scheme to be 
amended accordingly. 

In Shroff v. Sonabai, Suit No. 696 of 1918, 
of this Court, Madgavkar, A. J. C., granted 
an application made in the suit to appoint 
. two additional trustees though the scheme 
as originally sanctioned by the Oourt con- 
tained no provision in that behalf. A re- 
vision application was filed against his 
es being Revision Application No. 1 of 
In upholding the order of the learned 
‘Additional Judicial Commissioner on that 
point, Kennedy, J. C., and Kemp, A.J. O., 
observed:— 

“Weare of opinion that although there 
is no power reserved in the scheme itself 
for the Court to change a charitable 
scheme yet the Court on proper grounds 
may in the exercise of its inherent juris- 
diction alter the scheme in execution. 
Again it may be conceded that the persons 
= who have been allowed to file charitable 
Suits under s. Y2 as representing the public 
do actually continue to represent the public 
in execution also. So far then there seems 
no objection to the order of the learned 
Additional Judicial Commissioner.” 

In Muhammad Wahab Hussain v. Abbas 
Hussain (10) the Court held that a suit of 
this nature was a suit for the adminis- 
tration ofa public trust and that it was 
necessary that liberty should be reserved 
to the parties the effect of making such a 
provision being to keep the suit alive to 
enable the parties to take the directions 
of the Court from time to time and so 
often as may be necessary and thereby 
prevent a multiplicity of suits. 

In Aytnavilla Narayanmurthi v. Bulusu 
Achayya Sastrulu (11) Spancer, Officiating 
O. J., and Srinivasa lyengar, J., struck the 
first discordant note as to the advisability 
of schemes reserving liberty to the parties 
to apply to the Court for directions without 
the necessity of filing fresh suits and with- 
out deciding the point éxpressed the opinion 


(10) 71 Ind. Cas, 280; A. I. R. 1923 Pat. 420; 4 P. 
L. T. 326. 
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that such decrees were ultra vires having 
regard to the express provisions ofs. 92, 
6 


In the Dakore Temple Trust Rules prepar- 
ed by the Committee of management were, 
subject to certain modifications sanctioned 
by the District Judge, Anmedabad, in per- 


‘gsuance of cl. 12 sub-cl. (7) of the scheme, 


The Shevaks who were dissatisfied with 
order treating it to be one passed under 
s. 47 of the Code appealed to the High 
Court and ex majori cautela also applied 


‘tothe High Court for the same relief in 


pursuance of the power reserved to that 
Court under cl. 20 of the scheme. 

There was no opposition in the High 
Court as to the maintainability of the 
appeals and the High Oourt having accord- 
ingly allowed the appeals on the merits 
refrained from passing orders on the con- 
nected applications. On appeal to the 
Privy Council [Sevak Jeranchod Bhogilal v. 
Dakore Temple. Committee (12)] it was held 
that the order passed by the District Judge 
had been erroneously dealt with as an order 
under s. 47, and that the appeals to the High 
Court were, therefore, incompetent. In de- 
livering the judgment of their Lordships 
Sir John Edge said at page 29:* 

“The learned Judge should have remem- 
bered that parties cannot by acquiescence 
or consent confer upon a Court a jurisdic- 
tion which it has not got. The High Court 
at Bombay had power conferred uponit by 
cl. 20 of the scheme confirmed by His 
Majesty's Order in Council upon an ap- 
plication made toit with that object to 
alter, modify or add to the rules sanctioned 
by the Dustrict Judge, but it had no other 
power, and that power it did not exer- 
cise; it may, however still be exercised 
upon application properly made to it.” 

In Ryali Brhamayya v. Venkatasurya 
Narayanamurthy (13) Devadoss and Waller, 
JJ. held that in view of the above decision 
of the Privy Council in Dakore Temple 
case (12) the decisions reported as Damo. 
dharbhat v. Bhogilal Karsondas (2) and 
Prayag Dassji Varu Mahant v. Tirumala 
Srirangacharia Varu (3) could not be con- 
sidered as good law and further observed 

(12) 87 Ind. Cas. 313; 49 M. L. J. 25; 23 A, L. J. 
999; A. I. R. 1926 P. O. 155; L. R. 6 A. (P. O.) 117; 
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that a general clause ina scheme provid- 
ing foran application being made to the 
Court with regard to the scheme was 
ultra vires as being opposed to the princi- 
ples of s. 92, O. P. C.,.which in respect of 
the matterstherein concerned required the 
sanction of the Advocate-General. These 
observations were, however, obiter dicta. 

In Abdul Hakim Baig v. Mohamed Bur- 
rammuddin (14), decided two months later, 
Devadoss, J., in a very lucid and well con- 
sidered judgment has assigned the follow- 
ing four different reasons in support of 
his view that a clause in the scheme 
reserving liberty to the parties to apply 
in the same suit without the sanction 
of the Advocate-General was ultra vires: — 

(1) That on thesettlement of a scheme the 
suit comes to an end and to say that any 
person could apply to alter the scheme 
once framed would necessarily mean that 
the suit is pending. ; i 

(2) That when s. 92, C. P. C., directs that 
for the settlement of the scheme and for 
other reliefs the sanction of the Advocate- 
General should be obtained. lt would be 
ultra vires of any Court to obtain jurisdic- 
tion by inserting a clause in the scheme 
whereby the persons interested in the 
scheme may apply for its alteration, and 
the mere fact thatthe Court grants sanc- 
tion for inclusion of such a clause cannot 
make it intra vires. 

(3) Where the scheme has to be modified 
after the suit comes to an end it can only 
be done after the formalities required by 
law are complied with and the proper pro- 
- cedure adopted. ' 

(4) That the analogy of the English 
practice where the Court of Chancery is in 
London and the Attorney-General is prac- 
tically, if not actually, in eharge of the 
conduct ofthe proceedings cannot be re- 
lied upon in India where there are many 
districts and subordinate Courts entitled 
to act under s. 92, and it is impossible for 
the Advocate-General to have control over 
persons who obtain his permission to in- 
stitute the suit. 

_ In the concurring judgment, Wallace, J., 
observed. that where the scheme conierred 
no power onthe Court to grant a relief 
claimed in the application, the only re- 
medy to obtain the relief was by a fresh 
suit instituted under s. 92, but, where the 
scheme reserved such power the true test 

(14) 95 Ind. Cas. 720; A. L R. 1926 Mad. 559; (1926) 
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of its legality depended on the answer 
whether such relief had been sought be- 
fore the scheme was sanctioned, the sanc- 
tion of the Advocate-General would be 
sought or not, and if it was to be sought, 
the relief could not be granted by any sort 
of application under the scheme notwith- 
standing the fact thatthe scheme itself 
purported to provide for such means of ob- 
taining relief. 

Such is the brief resume of the case-law 
up to date. The point at issue bristles 
with difficulties and is one which is not 
free from doubt. In my opinion the ques- 
tion requires to be dealt with from two 
different aspects: First, as to the powers 
of Chartered High Courts and the 
Mofussil Courts respectively under the 
Codes of 1877 and 1882 to afford relief on 
applications made in the suit and, secondly 
the effect of the amendment made in s. 92 
of the Code of 1908 on such powers. 

: It is hardly disputable that the old 
Supreme Courts in India exercised in 
matters of charity an equitable jurisdiction 
similar and corresponding with the equit- 
able jurisdiction exercised by the Courts 
of Chancery in England, Mayor of the 
City of Lyons v. East India Co, (15), Mitford 
v. Reynolds (16), Attorney-General v., 
Brodie (17) and‘that the Chartered High 
Courts which superseded the Supreme 
Court under the Indian High Courts Act 
of 1861 (24 & 25 Vie. Oh. 104) inherited 
this equitable jurisdiction and continued 
to exercise the same control over charities 
upto 1877; Panchcowrie Mull v. Chumroolall 
(18). In England both before and after 
Lord Romilly’s Act the Courts of Chan- 
cery as parens patrie exercised complete 
control over charities and acted even with- 
out complaint if there was cause for it. 
The fact that proceedings had been in- 
stituted by petition with the sanction of 
the Attorney-General instead of by informa- 
tion as provided by Lord Romilly’s Act 
52 Geo. 3 C. 101, it was open to the 
Court to pass subsequent orders upon 
motion without the expense of a further peti- 
tion—Lewin on Trusts, 12th Edition, page 


(15) 1M. I A. 175; 1 Moo. P. O. 175; 3 State T 
(x. : 647; 1 Sar, P. O. J. 107; 12 E. R. 782; 18 B. R 
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1206, Inre Slewinges Charity (19), Ex parte 
Friendly Society (20) and In re Chipping 
Sodbury School (21). It would, therefore, 
appear that the Indian High Courts had 
once their jurisdiction was attracted, the 
power to pass orderson motion whether 
such motion was made on behalf of or with 
oe permigsion of the Advocate-General or 
not, ; 
The special provisions permitting suits 
being filed by the Advocate-General or by 
persons interested in a charitable trust 
with his consent were introduced for the 
first time in the Code of 1877 and provid- 
ed that such suits may be filed either in a 
High Court or in a District Court within 
the local limits of whose civil jurisdiction 
the whole orany part of the subject-matter 
of the trust was situate. These provisions 
were introduced ina Code which was one 
of procedure, and presumably, therefore, 
in the absence of any express provisions 
in that behalf they did not take away or 
affect the existing jurisdiction of a Char- 
tered High Court to control charities in 
the same manneras a Court of Chancery 
in England. Thereis nothing in s. 539 as 
enacted in the Code of 1877 or 1882 to 
warrant the inference that the inherent 
jurisdiction of the High Court to superin- 
tend charities and to interfere on motion 
when ones its jurisdiction was attracted 
was In any way intended to be controlled 
by the Legislature. The effect of these pro- 
visions on the Mofussil Courts, however, 
stands on a different footing. It is true 
that ona properly constituted suit being 
filed the Mofussil Courts as Courts of 
Equity gave relief in matters of public 
trust but as pointed out by Woodroffe, J., 
in Budree Das Hukim v. Chooni Lal Johurry 
(22) the extent and nature of their jurisdic- 
tlon was in some respects doubtful, as for 
instance whether relief could be given 
where no breach of trust was alleged, 
Kalee Churn Giri v. Golabi (23), and whether 
the Court could order a scheme to be 
framed: Ganapati Ayyan v. Savithri 
Ammal (24), Section 539 was indubitably 
intended to remove such doubts and to 
confer jurisdiction on the Mofussil Courts 
in the matters referred to in the section. 
And the question, therefore, is what juris- 
(19) ieo 3 Mer. 707; 36 E. R. 271. 
(20) (1804; 10 Ves. Jun. 287: 32 E. R. 855. 
(21) (1839) 5 Sim. 410; 58 E- R. 391. 
(22) 38 C. 789 at p. 801; 10 C. W. N. 581. 
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diction was intended to be conferred on 
such Courts under s. 539: and it is again 
extremely doubtful if it was intended to 
confer such powers on the Mofussil Courts 
which are Courts of limited jurisdiction 
to re-open and amend the decrees once 
passed by them in matters of charity or 
that if it was so intended the Legislature 
should have failed to provide for itin ex- 
press terms It is also noticeable that in the 
two schemes which were finally approved 
by the Privy Council in Prayag Dossji 
Varu Mahant v. Tirumala Srirangacharla 
Varu (4) and Sevak Kirpa Shankar Daji v. 
Gopal Rao Manohar Tambekar(7) the power 
of modifying the decrees was not reserved io 
the Court of the first instance which should 
have been the proper and more appropri- 
ate Court to deal with such matters but 
to the High Court. Liberty to apply to 
the District Court with reference to the 
carrying out of the directions or to submit 
the rules framed under the scheme for 
sanction is something different from modi- 
fying the scheme and thereby amending 
the decree itself. The reason for the re- 
servation in favour of the Ligh Court to 
modify this decree is not clear from the 
reports. The High Court was then con- 
sidered to have under s. 539 coneurrent 
jurisdiction with the District Court overtrust 
properties which were outside the ordinary 
original civil jurisdiction of the High Court, 
see the notes to s. 539 in Broughton’s 
Civil Procedure Code of 1877, Edition of 
1878. Achaya v. Ratnavelu (25), Rungasami 
Naickan v. Varadappa Naickan (26). And 
it is not impossible that the reservation 
in the schemes to modify the schemes 
was based on the wide and inherent juris- 
diction which the High Court possessed 
as a Court of concurrent jurisdiction and 
which was wanting in the District Courts. 
Whatever may have been the effect of 
s. 539 on the powers of the [igh Courts or 
the District Courts to modify a scheme 
after the passing of the decreein a suit 
filed under that section, the provisions of 
that section have been considerably altered 
by the Code of 1908. 

In the first place for the words “ may 
institute asuit in the High Court or the 
District Court within the local limits of 
whose jurisdiction the whole or any part 
of the subject-matter of the Trust is 


(25) 9 M. 253; 10 Ind Jur, 59; 3 Ind. Dec. (N. s.) 
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Bituate ” have been substituted the words 
“may institute a suit whether contentious 
or notin the principal Civil Courts of orig- 
inal jurisdiction orin any other Court em- 
powered in that behalf by the Local Govern- 
ment within the local limits of whose juris- 
diction, etc.” 

In the second place several new reliefs 
for which the suit may be filed have been 
added interalia, the removal of the trustees, 
appointing new trustees, and not merely 
new trustees under the trust, directing 
accounts and inquiries and the like. 
And lastly, an important proviso has 
been added ascl. (3) to the section and 
which is as follows:— 

“Save as provided by the Religious En- 

ee dowments Act, 1863, 
, Section 92, cl. (2). no suit claiming any 
of the reliefs specified in sub-s. (1) shall be 
instituted in respect of any such trust as is 
therein referred to except in conformity 
with the provisions of that sub-section.” 

Section 92 as now amended on the one 
hand puts an end to the concurrent 
jurisdiction of the High Court and the 
District Court and confers exclusive 
jurisdiction in such matters on the prin- 
cipal Civil Courts of original jurisdic- 
tion whether it be a High Court or not, 
and on the other, ifs provisions have been 
made mandatory and restrictive in their 
effect so as to require the sanction of the 
Advocate-General even where the suit is 
instituted as an ordinary suit by all the 
persons interested in the trust. It would 
therefore, appear that the inherent power 
of the High Court as a Court of Equity 
has now been considerably limited by the 
Legislature. As rightly pointed out by 
Devadoss, J., in Abdul Hakim Baig v. 
Mahomed Burrammuddin (14), if in order to 
remove a trustee a suit has to be filed with 
the sanction of the Advocate-General, to 
apply for his removal without such 
sanction merely because there is a provi- 
sion to that effect in the scheme would 
be to set at nought the distinct provisions 
of law which are intended to prevent fri- 
volous applications to Court and consequent 
waste of time. The same reasoning equally 
applies to an application to appoint new 
trustees or to amend a scheme already 
sanctioned which is nothing more than 
framing afresh scheme in substitution of 
the sanctioned scheme. 

With all due respect to the learned 
Judges who decided the case of Muhammad 
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Waheb Hussain v. Abbas Hussain (10) there 
is a good deal of difference between an 
administration of a private estate and the 
administration of public trust. A suit for 
administration of a private estate results in 
the Court passing a preliminary and a 
final decree and does not ordinarily require 
more timé for its final disposal than a 
suit for settlement of partnership accounts. 
And no limitation has been placed on the 
institution of such a suit by requiring the 
sanction of the Advocate-General for the 
purpose of preventing the? waste ‘of its 
funds. 

With regard to the case of our own Court, 
it appears that the attention of the learned 
Judges of this Court both on its Original 
Side and on the High Court side does not 
seem to have been drawn specifically to 
the amended provisions of s. 92. In view 
of the subsequent Privy Council ruling in 
Sevak Jeranchod Bhogilal v. Dakore Temple 
Committee (12) itis extremely doubtful if 
applications - of this nature can now be 
dealt with as application in execution of 
the decree passed by the Court. With all 
due respect to the learned Judges it is 
equally doubtful if the Court’s inherent 
jurisdiction can be invoked when another 
equally efficacious remedy is open to the 
party aggrieved by instituting an equally 
cheap suit which remedy carries with it 
the further safeguard thatthe party ap- 
proaching the Court bas satisfied the 
officers of the Crown that prima facie he 
has a substantial grievance which should 
be inquired into by the Court. In this 
case the learned Judges held that the ap-~ 
plication was-competent. They were not 


‘prepared to uphold the order of Madgavkar, 
A 


. J. C., appointing additional trustees 
without notice under O. I, r. 8,C.P O., being 
given to the Parsi Community who were 
interested in that trust and giving them 
an opportunity of being heard and the 
learned Judges accordingly remanded the 
case to the original Court. This would 
hardly have been doneif the sanction of 
the Advocate- General had been obtained., 

One thing more remains to be specifically 
mentioned and that is as to effect of the 
obiter dicta of their Lordships of the Privy 
Council in the Dakore Temple case (7) 
that the powers reserved to the High 
Courts in that case could be exercised 
upon application properly made to it. 


‘What is a “ proper” application has not 


been defined and requires further elucida- 
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tion. Possibly this may be done and the 
point at issue set at rest by the Privy 
Council in the event of thé subsequent 
-~ judgment of the High Court in Shankarlal 
Purshottam v. Dakore Temple Commitiee 
(27) being made the subject-matter of an 
appeal. 

As at present advised I entertain the view 
that: so far as this Court, which is not a 
Chartered High Court, is concerned, the 
remedy ofthe applicants is by a fresh suit 
under s. 92 and not by application. But 
in view of the ruling of this Court which 
is binding on me,I record my finding on 
the legal question against the applicants, 
leaving itto the parties to have the point 
decided by the Bench in the event of an 
appeal being entertained on the merits. 
I hold on both the points against the ap- 
plicants and dismiss both the applications 
with costs. 

P.B. A. Application dismissed. 

(27) 94 Ind. Oas. 47; 28 Bom. L. R. 309 at p. 320; 
AL R. 1926 Bom. 179.. 


MADRAS HIGH COURT. 
APPEAL AGAINST Oenerg No. 327 oF 1924, 
March 9, 1926. 
Present: —Justice Sir William Watkins 
Phillips, Kr., and Mr. Justice Madhavan 


Nair. 
MUTHUSWAMI CHETTIAR— PETITIONER 
~~ Å PPELLANT 
DPETSUS 


Tur OFFICIAL RECEIVER, NORTH 


ARCOT AND OTHERS — RESPONDENTS. 

Provincial Insolvency Act (V of 1920), ss. 53, 80— 
Application under s. 58 to declare instrument void 
aguinst Official Receiver—Receiver, power to decide— 
Scheduled debt, power of Receiver to expunge. 

An application to declare an instrument void as 
-against an Official Receiver under s. 53, Provincial 
Insolvency Act, must ba made to, and decided by, the 
Court and not by the Receiver as against whom the 
instrument is sought to be declared void_as this 
would in effect make the Official Receiver the Judge in 
his own case. [p. 407, col. 2.] 

Under s. 50 of the Act, where the Reseiver thinks 
that a debt has besn improperly entered in the sche- 
dule of creditors, the Court may, on an application 
by him, expunge such entry. But nowhere is the 


power given to the Receiver himself to expunge a- 


debt entered in the schedule of the insolvent. fp. 


408, col. 1.) : i 
Doonadula Sriramulu v. Ponakavira Reddi (2), dis- 


tinguished. 

Appeal against an order of the District 
Court, North Arcot, dated the 21st March, 
1924, in ©. M. P. No. 374 of 1923, in I. P. 
No. 17 of 1920, presented against an order 
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of the Court-of the Offisial Receiver, North 
Arcot, dated the :9th July, 1923, in M.-P. 
No. 45 of £921, in I. P. No. 1 of 1921, 

Mr. K. Rajah Iyer, for the Avvellant. 

Mr. A, Visvanatha Iyer, for the Respond- 
ents. 

JUDGMENT.—In this case, the ap- 
pellant’s name was included in the insol- 
vent’s schedule of creditors. Another 
creditor put in an application before the 
Official Receiver under s, 53 of the Pro- 
vincial Insolvency Act, asking that the 
mortgage in favour of the appellant should 
be treated as a nominal transaction un- 
supported by consideration. The Official 
Receiver held an enquiry and passed an 
order that the appellant’s debt would not 
be included in the schedule. The appel- 
lant appealed under s. 68 to the District 
Court, where objection was taken as to the 
jurisdiction of the Receiver. The objec- 
tion was overruled. On the merits, the 
District Judga confirmed the order of 
the Official Receiver. Objection is again 
taken in this Court to the jurisdiction 
of the Receiver to pass any order in 
the matter and reliance is placed on 
Guntu Appireddi v, Guntu Chinna Ap- 
pireddi (1). The facts of that case are 


‘not the sams as those of the present one 


but the principle would appear to be 
What the petitioning 
ereditor wanted was an adjudication that 
the mortgage-deed in appellant’s favour 
was not a binding transaction, and as stated 
in the petition, it was substantially an 
application to declare the instrument void 
as against the Receiver under s. 53. It 
has always been held that such applications 
are to be decided by the Courtand not by the 
Receiver as against whom the instrument is 
sougnt to be declared void as this would 
in effect make the Official Receiver the 
Judge in his own case. 

It is, however, contended for the re- 
spondents that an application under s. 53 
is unnecessary, as the Receiver was merely 
exercising the powers given to him under 
s. 80(b) to frame a schedule and to admit 
or reject proofs of creditors. So far as the 
framing of schedule is concerned, the 
matter need not be discussed, but such 
schedules of debts can only be framed 
after the admission or rejection of proofs, 
We must, therefore, consider whether in 


(1) 66 Ind. Cas. 271; 45 M. 189; 14 L. W. 639; 419, 
FA 606; (1921) M. W. N. 816; A. I. R. 1922 Mad. 
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this case the Receiver can be deemed to 
have rejected the proof of the creditor 
within the meaning of s. 80, Section 531s 


the section applicable to proof of debts and © 


that lays down that when an order of ad- 
judication has been made, all persons alleg- 
ing themselves to be creditors of the insol- 
vent shall tender proof of their respective 
debts by producing evidence. The appellant 
here did not allege that he was a creditor but 
merely put in a counter toa petition wherein 
the allegation. was made that the mortgage 
in his favour was a void transaction. This 
can in no sense be termed tendering proof 
of his debt. If the Receiver was exercising 
his power of framing a schedule, that is 
to say, altering and amending the schedule 
' filed by the debtor, which is the main 
schedule in insolvency proceedings, s. 50 
is applicable which lays down that where 
the Receiver thinks thata debt has been 
improperly entered in the schedule, the 
Court may, on an application of the Receiver, 
expunge such entry. Clause (2) gives power 
to the Court to do soin certain cases on 
the application of the creditor or of the 
debtor. Nowhere is the power given to 
the Receiver to expunge a debt entered in 
the schedule of the insolvent. The order 


made by the Receiver is, therefore, wholly 


without jurisdiction. 

The case relied on by the respondents 
in Doonadula Sriramulu v. Ponakavira 
Reddi (2) has really no bearing on this 
question. That case was concerned with 
the question of the jurisdiction of the In- 
solvency Court in transactions which do 
not come within ss. 53 and 54, and that 
has nothing to do with the present case, 
in which a transaction which does come 
within s. 53 is concerned, It will, of course, 
be open to the Receiver to take action 
under s. 53 if so advised, or, if he thinks 
it the better course, to ask for the expung- 
ing of the debt, though what effect that 
would have on the transaction so far as the 
appellant is concerned, is not clear and 
need not be discussed. 

The appeal is allowed and the order of 
the District Judge is set aside with costs 
throughout. 

V. N. V. 


2) 72 Ind. Oas. 805; 45 M. L. J. 105; (1923) M. W. 
w 308, 18 L. W. 426; A. I. R. 1923 Mad. 641, 
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PATNA HIGH COURT. 

Crvit Revrsios Oass No. 387 or 1926. 
August 5, 1926. 
Present:—Justice Sir Jwala Prasad, KT., 
Acting Chief Justice, and Justiab 
Sir Jobn Bucknill, Kr. 

Kumar GHANANAND SINGH 
— PETITIONER 

A VETSUS 
Raja RAGHUNANDAN PRASAD 
SINGH AND ANOTHRR— OPPOSITE PARTY. 

Registration Act (XVI of 1908), s. 1? (D (by— 
Document containing covenant to re-convey immoveable 
property, whether compulsorily registrable. 

A document containing a covenant to restore or 
re-convey property on the happening of a certain event 
coupled with an undertaking not to encumber or 
alienate it in any way does not fall within the pro- 
visions of s.17, cl. (1) (b) of tha Registration Act, 
ang “Sis therefore, compulsorily registrable. [p. 409, 
col. 2. 

[Case-law referred to.] 


Appeal from an order.of the Subordinate 
i na Bhagalpur, dated the 30th July, 

Messrs. S. Sinha, S. M. Mullick, S. N. 
Palit and G. N. Mukharji, for the Peti- 
tioner. 

Messrs. R. T. N. Sahai, B. P. Varma and 
P. P. Varma, for the Opposite Party. 


JUDGMENT. 

Jwala Prasad, Acting C. J.—In 
pursuance of the order passed by this Court, 
dated the 38th July, 1926, the records of the 
case in the Court of the Subordinate Judge 
of Bhagalpur and of Monghyr have come to 
us, Inthe order ofthe Bhagalpur Court, 
dated the 23rd June, 1926, which was dealt 
with by us in our aforesaid order it was 
stated that the 30th July was fixed for 
passing orders regarding the acceptance or 
otherwise of the security bond filed by 
the defendants and for vacating the order 
of injunction. i 

The Court has passed its order regard- 
ing the sufficiency of the security filed by 
the decree-holder-purchaser holding that 
the security is proper and sufficient and 
fit to be accepted. The Court also indicat- 
ed that in its opinion the order ofinjunc- 
tion issued against the decree-holder taking 
possession of the property should be vacat- 
ed butas the entire matter was to come. 
up before this Court the lower Court sus- ` 
pended the passing of the final order ac- 
cepting the security and withdrawing the 
injunction. 

It is not disputed that the promissory 
notes are not sufficient in amount to cover 
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one-eighth of the entire property, that is 
the interest claimed by the plaintiff there- 
in. Over and above this cash security the 
decree-holder has filed a bond in which 
he Qas undertaken to restore the share of 
the plaintiff in the event of his success in 
the original suit. Oa behalf of the plaintiff 
the validity and sufficiencyof the security 
contained in the bond is disputed. It is 
said that the covenant to restore or re- 
convey the property coupled with the 
covenant not to encumber it or alienate 
it in any way so as to affect the plaintiff's 
interest in the event of his success is a 
covenant in the nature of declaring or 
limiting or extinguishing the right of the 
decree-holder the executant of the bond in 
the property involved in the litigation in 
which the opposite party has claimed an 
interest. Hence itis said that the afore- 
said covenant comes under cl. (1) (b) ofs. 
17 of the Registration Act and renders 
the document liable to registration. The 
term inthe bond referred to above runs as 
follows:— 

“We dohereby covenant and agree and 
declare that we, our heirs and executors 
and legal representatives are and shall be 
jointly and severally bound to this Court, 
namely, the Court of the Subordinate 
Judge at Bhagalpur, to restore and return 
the said one-eighth share of the properties 
claimed by the said Kumar Ghananand 
Singh and purchased by us the executants 
in execution of our mortgage-decrees and 
we decree-hoiders do hereby agree and cove- 
nant that in case of final success of 
Kumar Ghananand Singh these Govern- 
ment Promissory Notes will be available to 
him in the event of our not restoring the 
said one-eighth share unencumbered to 
him. And we further agree, covenant and 
declare that we, our heirs, legal represen- 
tatives and executors shall not in the mean- 
time sell, transfer or otherwise alienate the 
said one-eighth share in the said proper- 
ties, the said one-eighth share being valued 
at Rs. 3,20,636 in consideration of the 
price of the entire 16-annas fetched in the 
auction sales dated the 9th November, 1924, 
and the 26th January, 1923.” 

The gist of the afcresaid covenant is that 
the decree-holders-purchasers agree that 
they will restore and return the plaintiff's 
share in the event of his success in his 
suit andin the event of their not restoring 
the said property the Government Pro- 
missory Notes deposited in the Court below 
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will be available to the plaintiff. In order 
to carry out the covenant of restoration of 
the property in question the executants of 
the bond agree that they would not in any 
way alienate or encumber the said property. 
There is no immoveable property hypothe- 
cated to the Court or to the plaintiff to 
enforce his rights under the security 
bond or the decree which ultimately might 
be passed in his favour. No immoveable 
property’ has been pledged or mortgaged 
to enure for the benefit of the plaintiff, 
The bond in question is not in the approved 
form given in the Appendix G to the 
C. P. ©. by a decree-holder-purchaser in 
obtaining possession of a property pending 
a dispute concerning it or by a judgment- 
debtor to obtain stay of execution for the 
purpose of enabling the decree-holder to 
realise his decree in execution or by an ap- 
pellant in order to obtain a stay of execution 
during the pendency of an appeal. In all 
those cases the party giving the security 
pledges or hypothecates some immoveable 
property for the benefit of the opposite 
party and when immoveable property is 
hypothecated the security bond requires re- 
gistration under s.17 of the Registration Act. 
As observed above the present bond is not 
in the nature of a mortgage or hypotheca- 
tion bond. No property of the executants 
has been mortgaged or pledged in the bond 
in question. Therefore, the bond does not 
create, assign, limit or extinguish any right, 
title or interest whether present or future 
in any immoveable property. The bond sets 
forth a personal covenant to restore the 
property and not toencumber it. To my 
mind the bond in question does not require 
registration and I agree with the view 
taken by the Court below. A number of 
authorities have been cited on both sides. 
I do not think that I can profitably enter 
into a close discussion of those cases. It 
will be sufficient to cite them for reference— 
Ida v. Muhammad Din (1), Ngaruru Sam- 
bayya v. Tangatur Subbayya (2), Tokhan 
Singh v. Girwar Singh (3), Mir Gazi v. 
Mia Alt (4), Maung Wala v Maung Shwe 
Gun (5), Maung. Paung v. Ma On (6), Genda 


(1) 78 Ind. Cas. 444; A. I. R. 1925 Lah. 78. 
(2) 31 M. 330; 3 M. L. T. 317. 
(3) 32 O. 494; 9 O. W. N. 372; 1 C. L. J. 118. 
(4) 28 Ind. Cas. 132; 38 B. 703; 16 Bom. L. R, 582, 
9) 62 Ind. Oas. 610; 1 R. 472; 2 Bur. L. J. 188; A. 
I. R. 1924 Rang. 57. 
i 6) H Ind. Cas. 606; A. I. R. 1923 Rang. 242; ? Bur, 
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Ram v. Ram Chander (7) and Achutarama- 
raju v. Subbaraju (8). To my mind the 
distinction referred to above between a 
document evidencing a personal covenant 
and a document of hypothecation in res- 
pect to immoveable property is well-re- 
cognised in those cases under different facts 
and circumstances. 

The next contention urged on behalf of 
the plaintiff is that the security offered by 
the decree-holders is not in accordance 
with the order of this Court dated the 5th 


December, 1923. I was a party to the said: 


order and it dealt with the different con- 
tingencies that would arise on account of 
the auction sale. The property might have 
been purchased by the decree-holder or 
by a third party. We considered the sepa- 
rate considerations. with regard to the pur- 
chase by the decree-holders or the third 
party. Inthe event that has happened the 
decree-holders have purchased the property. 
Therefore only that portion of the order 
which deals with such a contingency is 
relevant for the purposes of the present 
question. We directed that if the sale 
passed the properties to the decree-holders 
they should give security to restore the 
property itself. There is nothing to show 
that we in any way limited the scope of 
the security to immoveable property or to 
eash. All that we wanted was that the 
. decree-holders should give security to re- 
- - store the property itself. They have given 
a personal covenant that they would re- 


store the property itself and that they would - 


not encumber or alienate it during the 
pendency of the plaintifs suit. This 
personal covenant without anything 
firmer than that would not have been 
sufficient in the spirit and letter of our 
order of the 5th December, 1923. The 
Court below was right in holding at 
one stage that the mere personal covenant 
given by the decree-holders to. restore the 
property was not sufficient and the Court 
demanded other securities. The decree- 
holders have as observed above furnished 
cash security of over Rs. 4 lakhs. Thetwo 
together, namely, the security bond and 
the cash security would, to my mind, seem 
to comply with our order of the Sth De- 
cember, 1923. Every body knows that cash 
security is far better than security in pro- 
perty moveable or immoveable. The decree- 
holders have to restore the property and, 
(T) 73 Ind. Cas. 1013; A. I. R. 1924 Lah. 163, 
(8) 25 M. 7; 11 M. L. J. 370. 
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in certain circumstances, to indemnify the 
plaintiff with respect to wrongs committed 
to the property. Supposing that, our im- 
moveable property was offered as security 
what guarantee is there that the immove- 
able property would be free from any en- 
cumbrance and that the plaintif would be 
able to immediately convert that property 
into cash in order to recoup himself in 
respect ofthe loss or damage sustained by 
him on account ofthe wrongs committed 
by the decree-holders in respect of the pro- 
perty claimed by him? 

Now as regards the actual restoration 
of the property the plaintiff would be en- 
titled to it if he succeeds in the suit 
brought by him and has his right declared 
inasmuch as the property has been pur- 
chased by the decree holders themselves 
with full knowledge of the plaintiff's claim. 
There might have been complications if a 
third party had purchased the property and 
in that event we would have taken into 
account the different considerations. The 
security demanded from the decree-holder 
is more properly a security in respect of 
damages done by him to the property in 
dispute for whether he wishes it or not the 
moment he loses the suit and the plaintiff's 
right is declared he will have perforce to 
restore the property to the plaintiff. 
Whether he undertakes it or not, no aliena- 
tion by him will avail against the plaint- 
iff and the alienee will not purchase a safe 
title which will be affected by the principle 
of lis pendens. 

The security having been now found to 
be sufficient by the Court below, and we 
agree with the view of that Court, the 
decree-holders are entitled to confirmation 
of the sale. The sale was in fact confirm- 
ed when they filed the first security in the 
shape of a personal covenant. The Execut- 
ing- Court thought that the security was 
sufficient and confirmed the sale. The 
order of the Subordinate Judge of that 
Court confirming the sale was upheld by 
this Court in appeal by the judgment- 
debtor. Subsequently it was held that the 
security was not sufficient and proper and 
hence before the decree-holders could be 
allowed possession of the property sufficient 
security was demanded from them. That 
being done the right of the decree-holders 
is restored and the sale though confirmed 
in a somewhat irregular manner must be 
deemed to have been duly confirmed and 
the confirmation cannot beset aside. The 
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decree-holders did not get possession of the 
property on account of the confirmation 
of the sale without sufficient and proper 
security, so the plaintiff was not at all 
prejudiced by the order confirming the 
sale. According to the view expressed by 
“me on the previous occasion, the decree- 
holders cannot get possession of the pro- 
perty without having furnished proper 
and sufficient security. This having been 
done now there is no reasonable ground 
for setting aside the order of the 
Court confirming the sale. That order was 
not without jurisdiction. At best it was an 
order passed under a misconception that 
proper security in terms of the order of the 
High Court was furnished. The title of 
the decree-holders relates back to the 
date of the sale and becomes absolute by 
confirmation of it thereafter. Their right 
to obtain the sale certificate and delivery 
of possession flow from the confirmation 
of the sale. We donot think that we can 
now divert the regular channel by which 
the decree-holders will now be able to 
reap the fruits of their long standing liti- 
gation. We, therefore, direct that the 
records be returned to the Court concerned 
and direct the Subordinate Judge to give 
effect to his order of the 30th July, 1926, 
by vacating the injunction issued against 
the decree-holders and by further execut- 
ing the decree in such a way as may be 
fit and proper. This order will govern all 
the cases and a copy of it will be sent to 
the Monghyr Court as well as to the 
Bhagalpur Court. 

This disposes of all the matters pending 
before us to-day. In the circumstances of 
the case there will be no order as to costs, 

Buckniill, J.—I agree. 

A, N. A. Order accordingly. 





MADRAS HIGH COURT. 
APPEAL AGAINST OgDER No. 394 or 19924, 
March 18, 1926. 
Present :—Justice Sir Watkins William 
Phillips, Kr., and sae Justice Madhavan 
air. 
OMAYACHI BY AUTHORISED AGENT 
MEENAKSHI SUNDARAM IYER 
—APPELLANT 


VETSUS 
O. 8. RAMACHANDRA IYER— 
RESPONDENT. 
Succession Certificate Act (VII of 1889), s 4— 
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Dividends payable to scheduled creditors of insolvent 
under s. 64, Provincial Insolvency Act (V of 1920), 
certificate if necessary—Framing of schedule, whether 
amounts to decree. 

Section 4 of the Succession Certificate Act is only 
applicable to decrees and orders for the payment of 
debts and does not apply to payment of dividends to 
the scheduled creditors of an insolvent under s. 64, 
J'rovincial Insolvency Act. 

The adjudication of the Receiver on the claims of 
the creditors is sufficient protection to the estate of 
the insolvent since no further creditor can come jn 
to prove against the insolvent’'s estate. 

Under the Provincial Insolvency Acts ITI of 1207 
and V of 1920, the framing of a schedule of creditors 
is not to be deemed a decree in favour of the credi- 
tors. 

Appeal against an order of the District 
Court, West Tanjore, dated the 4th Novem- 
ber, 1924, in I. A. No. 391 of 1924, in I. P. 
No. 12 of 1922. 


Mr. T. M. Krishnaswant Iyer, for the 


Appellant. 


Mr. S. S. Ramachandra Iyer, for the Re- 
spondent. 

JUDGMENT.—This is an appeal 
against an order of the District Judge con- 
firming an order of the Official Receiver 
requiring a succession certificate from the 
appellant before payment of her claim. 
Under s. 64 of the Provincial Insolvency 
Act acreditor entered in the schedule is 
entitled to be paid his dividend out of the 
assets of the insolvent, and s. 4 of the 
Succession Oertificate Act does not appear 
to be applicable to such payments because 
it is only applicable to decrees or orders 
for the payment of debts. IntheC. P. C. 
of 1882, the framing of the schedule under 
s. 352 was deemed to be a decree in favour 
of the creditors as held in Arunachala v. 
Ayyavu (1) but in the Insolvency Act of 
1907 and the later Act of 1920 thereis no 
such provision. Consequently, it would 
appear thats. 4ofthe Succession Certifi- 
cate Act is not applicable to the payment 
of dividends by the Receiver. This is only 
natural, for in paying out the debts due by 
the insolvent the Receiver has alwars to 
investigate the claims and adjudicate upon 
them. The claim has been proved and no 
other person has come forward to claim the 
same debt. The adjudication of the Receiver 
is sufficient pretection to the estate of the 
insolvent, for no further creditor can come 
in to prove against the insolvent’s estate. 
We must, therefore, setaside the order of 
the Official Receiver and allow this appeal 
with costs, 


sa 7 M. 318; 8 Ind. Jur. 244; 2 Ind. Dee. (x. a.) 
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The Official Receiver will pay thedividend 
to the appellant and also-interest at 6 per 
cent for the period it has been withheld. 


V. N. V. Appeal allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DROREE No. 371 
oF 1924. 

April 22, 1926. 

Present:—Mr. Justice Cuming and 
Mr. Justice Page. 

KRISHNA CHARAN SUKLADAS AND 
oTHERS—Derenpants Nos. 1 to 3— 
APPELLARTS 

VETSUS 
NITYA SUNDARI DEVI—Pnraintirr— 
RESPONDENT. 

Mortgage Possession in lieu of interest—Lease to 
mortgagor-——Failiire to pay rent—Interest, recovery of 
—Ilolding over, effect of. 

The defendants mortgaged their land to the plaint- 
iff, agreed to pay interest at acertain rate, and in 
lieu of interest put the plaintiff in possession. It was 
also stipulated in the mortgage-deed that the defend- 
ants would take a lease of the property for two years, 
would pay half the produce in lieu of interest, and, 
in default of payment of half the produce, would 
pay interest at the rate stipulated. The defendants 
took the lease for two years, but in the lease no men- 
tion was made of payment of any interest in default 
of payment of produce rent. The defendants held 
over after two years without any effort on the part of 
the plaintiff to take khas possession. Ona suit by 
the plaintiff claiming the principal with interest : 

Held, (1) that the plaintiff was put into possession 
in lieu of interest and was still in possession, and, 
therefore, could only claim the principal amount; [p. 
413, col. 1.] 

(2) that so far as the stipulation as to payment of 
interest in default of payment of half the produce 
rent was concerned, it would be good for the term 
of the lease only, namely, two years; [ibid] 

(3) that as tothe period held over, the defendants 
must be considered to have held over under the terms 
of the lease which contained no provision as to pay- 
ment of interest. ,bid.] 

Appeal against a decree of the Subordi- 


nate Judge, Third Court, Mymensingh, 
dated the 7th of September, 1923, modifying 
that of the Munsif, First Court, Mymensingh, 
dated the 2nd of January, 1923. 

Mr. Gopal Chandra Das and Babu Bhuban 
Mohun Saha, for the Appellants. 

Babu Birendra Kumar De, for the Re- 


spondent. 
JUDGMENT. 
‘Cuming, J.-—The facts of the case out 
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of which this appeal has arisen are these:— 
Defendants Nos. 1, 2 and3 on the 12th 
December, 1924, borrowed a sum of Rs. 407, 
from the plaintiff and hypothecated as 
security a parcel of land in which the de- 
fendants Nos. 1, 2 and 3 had a raiyati 
interest. The due date was fixed at four 
months from the date of borrowing and 
there was a stipulation that the interest 
should be paid at the rate of 2! per cent, 
per mensem. There was a clause that in 
the event of default the plaintiff will be 
able to realize her money by a suit, there 
was a clause that in lien of interest the de- 
fendants put the mortgagee in possession, 
Further there was a stipulation that the 
defendants would cultivate the land. in 
barga on executing a kabuliyat in favour of 
the plaintiff for two years and would pay 
half the produce in lieu of interest and 
in default of payment of half the pro- 
duce they would pay the plaintiff inter- 
est ab the rate mentioned in the bond. 
On the same day defendants Nos. 1, 2 and 3 
executed a kabuliyat in favour of the plaint- 
iff by which they offered to take the land 
on barga settlement for two years; this 
kabuliyat was apparently accepted by the 
plaintiff and so materialized into a lease, 
At the end of two years defendants Nos. 1, 
2 and 3 held over. The finding of the 
Courts below is that there was no attempt 
by the plaintiff to take khas possession of 
the land or to get rid of the barga tenancy. 

The first Court granted the plaintiff a 
decree for the principal and also what he 
describes as interest forthe period claimed 
at Rs. 0 perannum by way of damages. 
The lower Appellate Court held that the 
plaintiff was not entitled to interest but that 
she was entitled to half the produce the 
value of which he found to be Rs. 80 
yearly from the date of the lending of the 
money up to the date of the suit. 

Defendants Nos. 1, 2 and 3 have appealed 
to this Court and their contention is that 
in this mortgage suit the plaintiff is not 
entitled to either the interest or the produce 
rent. The learned Advocate for the appel- 
lants contends that the plaintiff was put into 
possession in lieu of interest and is still in 
possession and, therefore, only entitled to 
the principal amount. The plaintiff, on the 
other hand, filed a cross-objection in which 
she contends that she is entitled to interest 
at the bond rate. 

I think the defendants-appellants must 
succeed, The bond stipulates thatin lieu 
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of interest the plaintiff is putin possession 
of the mortgaged property. If she was so 
putin possession and if has not been found 
that the plaintiff has ever been dispossessed 
of the mortgaged property but is still in 
possession. She, therefore, cannot be entitl- 
ed to ‘any interest. On the expiry of the 
term ofthe lease defendants Nos. 1, 2and 
3 must be considered as holding over as 
under-raiyats under the plaintiff. There is 
nothing to show that the plaintiff attempt- 
ed to evict them or to take khas possession. 
They must be considered as holding over 
on the terms of the original lease. That 
lease has been put before us and there is 
no stipulation in this lease of the payment 
of any interest in default of the payment of 
the produce rent. So far as the stipulation 
is concerned, namely, the payment of inter- 
est if there is default of payment of the 
produce rent it will be good for the term 
of the kabuliyat, namely, two years, When 
‘the defendants hold over after the expiry of 
the lease they must be considered to hold 
on the terms stipulated for in the lease. 
These terms are not governed by the stipu- 
lation in the mortgage-bond, namely, of 
payment of interest in default of payment 
of produce rent, 

The result is that the appeal succeeds 
and the cross-objection must be dismissed. 
The decree of the lower Appellate Court 
will be modified to this extent that the 
plaintiff is entitled to a decree for the 
principal sum only. 

The appellants are entitled to their costs 
of this appeal and the parties will get their 
costs in the lower Courts in proportion to 
their respective success. l 
2 Page, J.—I agree, 

N. H. Appeal allowed, 


amen aeae rare aere yah 


MADRAS HIGH COURT. 
Civit Reviston Petition No. 70 or 1924. 
March 22, 1926. 

Present: —Mr. Justice Wallace. 

M. N. A. NACHIAPPA CHETTIAR— 
PETITIONER 
Versus 
KANDAPPAN CHETTIAR AND ANOTHER— 

RESPONDENTS. 
Execution—Surety for production of judgment-debtor 
—Protection order on adjudication as insolvent, effect 
of Surety, discharge of. 
Where a surety in his bond undertakes a lability 
to: produce the judgment-debtor before tho Court 


NAGHIAPPA CHETTIAR Y, 
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until he is finally discharged of his insolvency, the 
cireumstance that the judgment-debtor gets a pro- 
tection order does not absolve the surety of his duty 
to produce the debtor whenever required. 


Petition, under s. 115 of Act V of 1908 and 
s. 107 of the Government of India Act, pray- 
ing the High Court to revise an order of 
the Court of the District Munsif, Deva- 
kotta, dated the 27th October, 1922, in E. A, 


No. 372 of 1922, in E. P. No. 314 of 1922, in 


O. S. No, 91 of 1916, on the file of the Court 
of the District Munsif, Tinnevelly. 

Mr. E. Vinayaka Row, forthe Petitioner. 

Mr. T. M. Ramaswami Iyer, for the Re- 
spondents. 

JUDGMENT.—I can see no ground 
for disturbing the order of the lower Court. 
The surety in his bond undertook a liability 
to produce the judgment-debtor before the 
Court of the District Munsif of Devakottah, 
until he was finally discharged of his in- 
solvency. Petitioner pleads that this “final 
discharge’ does not relate to the insolvent 
petition in the District Court which is stil] 
pending and'in which the judgment-debtor 
has not yet had a final discharge, but only to 
another contemplated insolvent petition at 
the date of the bond which was put in later 
and dismissed on 22nd March, 1922, I am 
unableto accept the contention and peti- 
tioner’s own conduct itself proves it is wrong. 
When he was ordered on 20th June, 1922, 
to produce the judgment-debtor, he did not 
plead that his liability had ceased on 22nd 
March, 1922, with the dismissal of the second 
insolvent petition but accepted the con- 
tinuance of his liability and requested and 
obtained one month’s time to produce the 
judgment-debtor. The date for the produc- 
tion ofthejudgment-debtor wasadjourned to 
28th July, 1922, and on that date neither the 
surety nor the judgment-debtor appeared. 


- It is pleaded that in the meantime the 


judgment-debtor had got a protection 
order. Even so, that does not absolve the 
surety of his duty to produce the j udgment- 
debtor on the adjourned date. It is clear, 
therefore, that the surety did not produce 
the Judgment-debtor when called upon to 
produce him by the District Munsif’s Court 
at atime when he had not obtained his 
final discharge. This isa breach of the 
terms of the bond and the penalty, therefore 
falls due. 

It is further pleaded that the execution 
petition of respondent was ultra vires, and 
that the result of the recovery of the whole 
debt of this creditor from the surety permits 
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a practice not sanctioned by the Insolvency 
Court. Neither of the points has been 
taken at all in the lower Court and I am 
not prepared to allow them to be raised 
here. The foundation of fact for them has 
not been clearly laid. I dismiss the petition 
with costs. 


V. N. V, Petition dismissed, 


CALCUTTA HIGH COURT. 
Letters PATENT APPEAL No, 29 or 1925, 
January 6, 1926. 
Present:—Mr. Justice Cuming and 
Mr. Justice B. B. Ghose. 

Sheikh ALFOO—Dsrenpanr—APPELLANT 

versus 
BABURALI MIA—Puatntrirr—ResPonDENT. 


Hvidence—-Document admitted without objection in 
lower Courts—Admuissibility, if can be challenged in 


second appeal. 
The admissibility of a document which has been 


admitted in evidence without objection in both the 
lower Courts cannot be challenged in second appeal. 


Letters Patent Appeal against a decree of 
Mr. Justice Chakravarti, dated the 6th 
of March, 1925, in Appeal from Appellate 
Decree No. 2365 of 1922. 

Babu Jitendra Kumar Sen Gupta, for the 
Appellant. 

Babu Prakash Chandra Pakrasi, for the 
Respondent. | 
JUDGMENT. 

Cuming, J.—This is an appeal against 
an order of my learned brother Mr. Justice 
Ohakravarti setting aside a decree of the 
first Appellate Court and remanding the 
case to that Court for re-trial. 

The suit was a suit for recovery of arrears 
of rent at an enhanced rent; and one of 
the points of difference between the par- 
ties was what wasthe initial rent of the 
holding on which enhancement was to be 
calculated. It was the case of the plaintiff 
that the initial rent was Rs. 8 odd which 
it was the case of the defendant that the 
rent was Rs. 6 odd. 

The trial Oourt decided in favour of 
the plaintiff. On appeal the learned Sub- 
ordinate Judge relying together with other 
evidence on a certain kabuliyat, Ex, A, de- 
cided in favour of the defendant. The 
plaintif appealed to this Gourt and Mr, 
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Justice Chakravarti holding that the 
kabuliyat, Ex. A, which the learned Sub- 
ordinate Judge had taken into considera- 
tion in coming to his finding was not ad- 
missible in evidence set aside the judgment 
of the frst Appellate Court and sent’ back 


- the case for re-trial excluding this evidence 


which he held to be inadmissible. Against 
this order the defendant has appealed. 

Mr. Sen Gupta who appearsfor the ap- 
pellant has contended that itwas not open 
to the plaintiff in second appeal to challenge 
the admissibility of adocument which had 
been admitted in evidence without objec- 
tion in both the lower Courts. This con- 
tention, I think, ought to prevail It would 
appear that no objection was raised to the 
admissibility of this evidence either in the 
trial Court or in the Court of first appeal. 
The particular piece of evidence was a 
kabuliyat. It was executed by the defendant 
in favour of one Hossain Ali who was the 
father of the present plaintiff. In this 
kabuliyat acertain rate of rent was stated 
for the lands in suit. 

The contention of the respondent is that 
the plaintiffis not bound by any admission 
made in a document between the defend- 
ant anda third party and, secondly, that 
this kabulzyat does not cover the land, in 
dispute. Had this objection been made in 
the trial Court or in the Court of first appeal 
thatthe document was not admissible, it 
is quite possible as is suggestea by Mr. Sen 
Gupta that the defendant could have shown 
that Hossain Ali at the time when this 
kabultyat was executed in his favour was 
acting on behalf of his son; and, there- 
fore, he contends and I thinkrightly that 
whether this kabuliyat is oris not admis- 
sible isa question of factand beinga ques- 
tionof fact it should have been raised in 


‘the trial Court and not having been raised 


in that Court it. is not open to theplaintiff 
in second appeal to contend that the 
document is not admissible in evidence, 

The appeal must, therefore, succeed. The 
order of remand of Mr. Justice Chakravarti 
must be set aside and the judgment and 
decree of the first Appellate Court must be 
restored. 

The defendant-appellant is entitled to 
his costs both in this Court and before Mr, 
Justice Chakravarti. 

Ghose, J.—I agree. 


A. N., A. Appeal allowed, 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE DEOKER No. 395 
oF 1924. 
July 1, 1926. 
Present:—Mr. Justice Das and 
A ' Mr. Justice Ross. 
LOKNATH SINGH AND OTHERS— 
DEFENDANTS~—~APPELLANTS 
versus 
SANTOKHI MISSIR AND OTHERS— 
PLAINTIFFS— RESPONDENTS, 


Mortgage—Suit for redemption—Persons claiming. 


paramount title, if proper parties. 

Persons claiming paramount title adverse both 
to the mortgagor and the mortgages cannot be im- 
pleaded as parties to a suit for redemption. 

Jaggeswar Dutt v. Bhuban Mohan Mitra (1), fol- 


lowed. 
Khub Lal Upadhya v. Jhabsi Kandu (2) and Zakir 
Raza v. Madhusudan Dass (3), distinguished. 


Appeal-from a decision of the District 
Judge, Shahabad, dated the 15th December, 
1923, affirming that of the Subordinate 
aes Shahabad, dated the 14th September, 
| Mr. Shiveshwar Dayal, for the Appel- 
lante. 

Mr. S.N, Sahay, for the Respondents. 


JUDGMENT. 

Ross, J.—This is an appeal by defend- 
ants Nos. 1 to 4 in a suit. brought by the 
plaintiffs to redeem a mortgage granted to 
defendants Nos.5 to 11. The defence of 
defendants Nos. 1 to 4 was that they were 
not necessary parties. 
as mokarraridars derived from a period 
long anterior to the plaintiffs’ title and in- 
dependent both of the plaintiffs and of the 
defendants. The Munsif gave a decree for 
redemption against defendants Nos. 5 to 11, 
and as regards defendants Nos, l to 4 a de- 
claratory decree, to the effect that these de- 
fendants had no interest in the property, 
has been given. An appeal against this 
decision was dismissed by the District 
Judge, 


The only point taken in second appeal on 


behalf of defendants Nos. 1 to4is that as 
they set up a paramount title, their title 
Should not have been adjudicated in this 
mortgage action. Reliance was placed on 
the decision in Jaggeswar Dutt v. Bhuban 
Mohan Mitra (1) where it was pointed out 
that “It is not competent for the mortgagee 
to make as party defendant, one who claims 
adversely to the title of the mortgagor and 
mortgagee He is a stranger to the mort- 
gagee, has no connection with the mort- 


(1) 33 O. 425; 3 O. L. J, 205, 


LOKNATH SINGH ¥, SANTOKHI MISSIR. 


They set up a title 
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gage, and as his adverse claim of title can- 
not in any way be affected by the mort- 
gage suit, in which he has no interest, he 
cannot be made a party for the purpose of 
litigating such claim of title.” The same 
principle will apply to a mortgagor seeking 
redemption. The respondents, however, 
relied upon two decisions of this Court one 
Khub Lal Upadhya v. Jhabst Kandu (2) 
and the other Zakir Raza v. Madhusudan 
Dass (3). In the latter case the contention 
was overruled simply on the ground that it 
was not raised at any stage of the case 
until the final reply of the Vakil for the 
appellant; and it was held that at that stage 
the argument could not be entertained. In 
the former case it was pointed out that if 
the tenants-defendants in that suit who had 
set up a paramount title appeared and con- 
tested the allegation set out in the plaint 
as in fact they did and set up å paramount 
title, and if issues were framed with their 
concurrence, as in fact happened, they 
could not afterwards object to this course 
being adopted. We have looked into the 
records of that case and find that in their 
written statement the tenants-defendants 
did not say that they were not necessary 
parties and no issue on this point was 
raised. Nowin the present case the de- 
fendants Nos. 1 to 4 asserted that they were 
not necessary parties -and a preliminary 
issue on this point was decided against 
them andit was only after that decision 
that the question of their title was gone 
into. Now, in my opinion, in view of the 
Calcutta decision above referred to, which 
is only one of many authorities on the 
subject, the trial Court decided this issue 
wrongly; and when defendants Nos. 1 to 
4 set up their paramount title and pleaded 
that they were not necessary parties, they 
ought to have been dismissed from the 
action since they were not parties to the 
mortgage or in any way concerned with it, 

In this view, the appeal of these defend- 
ants must be decreed with costs and the 
suit against them dismissed with costs 
throughout. 

Das, J.—I agree. 4 
xA, N. A. Appeal allowed, 
(2) 78 Ind. Cas. 885; 3 Pat. 244; 5P, L. T. 573; A, 


E R. 1924 Pat. 613. 
(3) 45 Ind, Cas. 691; 4 P. L. W. 417 
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ALLAHABAD HIGH COURT. 

Sreconp CIVIL APPEAL No, 474 oF 1926. 
June 1, 1926. 

Present:—Mr. Justice Daniels, 
SAKTU MAL -—-PLAINTIFF-— 
APPELLANT 
VETSUS 
HAR PRASAD AND OTHERS— DEFENDANTS 

; — RESPON DENTS. 
Partition Act (IV of 1898), s.4—Undivided family’, 
meaning of —Family house where members have right 
to live, whether within s. 4—Deeree in cases under s. 4, 


orm of. 

KA family’ in s. 4 of the Partition Act does 
not mean that the persons concerned must form a 
joint Hindu family, but includes every family, Hindu 
or other, which is undivided qua the particular 
dwelling house. A house which belongs to a family 
and in which the members of the family have a 
right to reside falls within the purview of the section. 

Sultan Begam v. Debi Prasad (1), followed. <a 

(Form of decree to be passed in cases falling within 
g. 4 of the Partition Act considered.] 

Second appeal against a decree of the 
Additional Subordinate Judge, Etawah, 
dated the 9th December, 1925. 

Mr. Baleshwari Prasad, for the Appel- 


lant. > 


JUDGMENT.—The appellant is a 
purchaser who claims partition of a one- 
third of a dwelling house on the basis of 
a purchase. The Courts below have al- 
lowed the defendants to purchase his share 
under s. 4 of the Partition Act. Heobjects 
to this part of the decree. When the ap- 
peal was first argued under O. XLI, r. 11, 
three pleas only were urged on behalf of 
the appellant as noted in my order of 22nd 
April, 1926, 

They are— l l 

(1) That the house is nota dwelling house 
within the meaning of s. 4 of the Partition 


Act. 
(2) That it does not belong to an undi- 
vided family. 


(3) That there was no offer by any mem-. 


ber of the family to purchase it as required 
bys. 4. — 

{ allowed the record to be sent for 
to find out if the third plea was correct. It 
shows that a distinct offer to purchase was 
made by the defendants in their written 
statement. The appellant suggests that 
this was nota good offer because the de- 
fendants denied the plaintiff's right to the 
one-third:share which he claimed, but said 
that if hě was found to have the right they 
were ready to purchase his share. There 
is nothing improper or illegalin this. The 
defendants were not obliged toadmit the 


SARTU MAL Y. HAR PRASAD, 


joint Hindu family but 
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plaintiff's claim in order to take advantage 
of s.4 ofthe Act. Their offer came into 
operation when the preliminary issue 
as to title was decided in the plaintiffs’ 
favour. 

The first plea was urged in the Courts 
below onthe ground that the house was a 
mere ruin and not fit for habitation. Both 
Courts have found this against the ap- 
pellant. The Munsif personally inspected 
the house and satisfied himself that the 
plea was untrue. Before me the plea is 
urged on the ground that the defendants 
admitted that they were in service in 
Gwalior. The finding of the learned District 
Judge on this point is that the house in 
dispute was occupied by the members of 
the defendants’ family up to 1918 and after 
1918 some defendants lived in the house 
whenever they cime to Etawah from 
Gwalior. It appears from the Munsif's judg- 
ment that there are 35 members in the 
defendants’ family and as they cannct all 
possibly live in the ancestral house, some . 
of them have to live inthe house in dis- 
pute. The house is certainly a dwelling 
house belonging to the defendants within 
the meaning of s. 4 of the Act. 

The second plea has also rightly been 
found against the appellant. It was held 
in the Full Bench decision in Sultan Begam 
v. Debi Prasad (1) that “undivided” does 
not mean that the defendants must form a 
includes every 
family, Hindu or other, which is undivid- 
ed qua the particular dwelling house, and 
includes a house which belongs to the 
family and in which members of the fami- 
ly havea right tolive. To-day the appel- 
lant raises a fresh objection to the form 
of the decree. The decree directed the de- 
fendants to pay the ascertained value of 
the plaintiff's share plus costs of the suit 
to him within two months, otherwise his 
suit for partition would be decreed and 
he would be entitled to partition. This is 
a perfectly good decree andis in accord- 
ance with the principles laid down as toa 
decree under this section in Ilias Ahmad 
y. Bulagi Chand (2). 

Thereis no force in the appeal which I 
accordingly dismiss under O. XLI, r. 11, 
©. P. C. 

A. N. A. Appeal dismissed. 

(1) 30 A. 324; A. W. N. (1908) 126; 5 A. L. J. 352; 4 
M. L. T. 38 (F. B3). , 

(2) 41 Ind. Cas, 867; 39 A. 672; 15 A, L.J. 677, 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL REVISION APPLICATION 

. No. 49 or 1926. 
: May 6, 1926. 
Present: Mr. Kincaid, J. C., an 
Mr. Tyabji, A. J. C. 
FAKIR MAHOMED—Accusgsp—-APPLIGANT 
versus 


EMPEROR—Opposire PARTY. 

= Cr. P.C. (Act V of 1898), ss. 195 (1), 408, 587— 
‘Complaint not by proper person-—Acqurttal—Subsequ- 
ent trial properly instituted—Plea of acquittal, whe- 
ther valid—Lirror in proceedings, whether can be con- 
doned. 

, A Magistrate has no jurisdiction to try a case 
falling within, s.195 (1) (a) of the Cr. P. C., when 
there is no complaint in writing of the public ser- 
vant concerned or of his superior as required by the 
section. [p. 418, col. 1.] 

Where the complaint is filed by any other person 
the Magistrate should return the complaint and if he 
takes any further steps he acts outside his jurisdic- 
tion. [p. 418, col. 2.] . 

Banerjee v. Bipin Behary Ghose (T) and Fani 
Bhushan Banerjee v. Kemp (6), relied upon. 

Whena person is tried and acquitted ofan offence 

mentioned in 8.195 (1) (a) ofthe Cr. P. O., on the 
ground that the Court which tried him was not a 
Court ofa competent jurisdiction inasmuch as there 
was no complaint in writing of the public servant 
concerned or his superior, he cannot in a subsequent 
trial properly instituted raise a plea of previous acquit- 
tal under s. 403 of the Or. P. O. [p. 418, cols 1 & 2.] 
, in re Samsudin (1), Jivram Dankarji v. Emperor 
(2), Emperor v. Jiwan (3), Ganapathi Bhatta v. 
Emperor (4) and Emperor v, Menghraj Devidas (5), 
distinguished. 

Quære.— Whether such erroneous proceedings could 
be condoned under s. 537 of the Cr. P. GC. [p. 422, col. 


Per Tyabji, A. J. C.~-The effect of acquittal in such 
_ & cass must be deemed to have no more effect than 

an order that the complaint be returned for pre- 
sentation by the proper person in compliance with 
s, 195 (1) (a), Cr. P. O. [p. 421, col. 1.) 

Umruddin v. Emperor (8), relied upon. 


‘Application to quash proceedings before 
the City Magistrate, Sukkur. 
` Mr, Partabrai D. Punwani, for the Ap- 
plicant. ; 

Mr, T. G. Elphinston, Public Prosecutor, 
for the Crown. 


ae JUDGMENT. 
' Kincaid, J. C.—The facts of this in- 
teresting application are shortly as follows: 
On llth September 1925 Sahibdino 
tapedar filed a complaint under s. 182 read 
with s. 109, Indian-Penal Code, to the Sub- 
Divisional Magistrate. In it he alleged that 
Fakir Mahomed, the present applicant, at 
the instigation of three other persons Ab- 
dulla Shah, Kasim and Mohamed had made 
Jp falsa report te the Police of Pirojo Goth. 
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The report implicated Sahibdino and others 
ina case of theft and house breaking. 

Mr. Vyas, the Sub-Divisional Magistrate, 
convicted Fakir Mohamed and the three 
others implicated and sentenced them tu 
undergo four moths rigorous imprisonment. 
On appeal the Sessions Judge on the 2nd 
November, 1925, reversed the convictions 
and acquitted them on the ground that 
the complaint should have been instituted 
not by Sahibdino tapedar but as required 
by s. 195, Or. P. C. 

On 12th December, 1925, Mr. Jessaram, 
Sub-Inspector of Police, filed a complaint 
under ss. 211 and 182, Indian Penal Code. 
The Resident Magistrate issued processes 
against Fakir Mohamed and three others 
under s. 211, Indian Penal Code. The Dis- 
trict Magistrate transferred the case to the 
City Magistrate of Sukkur. In the City 
Magistrate’s Court Fakir Mohamed pleaded 
s. 403 of the Or. P. C. in bar of his trial, 
The Magistrate, however, declined to con- 
sider the pleaon the ground that he had 
no power to do so. 

Fakir Mohamed has now moved this Court 
to quash the proceedings before the learned 
City Magistrate. 

Section 403 runs as follows on which 
the learned Pleader, Mr. Partabrai, has rea 
lied:— 

“(1) A person who has once been tried 
by a Court of competent jurisdiction for 
an offence and convicted or acquitted of 
such offence, shall, while such conviction 
or acquittal remains in force, not be liable 
to be tried again for the same offence, nor 
on the same facts for any other offence for 
which a different charge from the one mada 
against him might have been made under 
s. 236, or for which he might have been 
convicted under s. 237,” 

Here, the facts on which, so the learned 
defence Pleader in an able argument has 
contended, the complaint was made could 
have established, if proved, an offence 
under s, 182 ors. 211. In other words, the 
accused, although the complaint was under 
s. 182, could by reason of s. 237, Or. P. C. 
have been convicted under s. 211, Indian 
Penal Code. Indeed, this is the section 
under which processes have now issued. 
The present trial is, therefore barred by 
s. 403. > 

The learned Public Prosecutor has rea- 
plied that the Court that previously tried 
Fakir Mahomed was not a Court of coma 
petent jurisdiction and that, therefore, hig 
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peo acquittal cannot be pleaded in 

ar. 

Section 195 (1) runs thus:— 

“No Court shall take cognizance— 

(a) of any offence punishable under s. 172 
to s. 188 of the Indian Penal Code, except on 
the complaint, in writing of the public 
servant concerned or, of some other public 
servant to whom he is subordinate”. 

Now, here the complaint was not made 
by the public servant concerned or any 
public servantto whom he was subordinate 
but by Sahibdino, the tapedar. Thus the 
Court that tried and convicted Fakir 
_ Mahomed and three others had no juris- 

diction to do so. Jndeed this isthe very 
“ground on which they were acquitted by 
the Sessions Court. Fakir Mohamed, there- 
fore, cannot now plead that he has been 
previously tried and acquitted or convicted 
by a Court of competent jurisdiction. 

The question, therefore, for our decision 
is this. Does the absence of a complaint 
in writing of the public servant concerned 
or his superior make the first Court a 
Court not of competent jurisdiction and, 
therefore, render valueless the applicant's 
plea of previous acquittal? 

Tam of opinion that it does, 

A number of cases have been quoted 
before us, viz., In re Samsudin (1), Jivram 
Dankarjt v. Emperor (2), Emperor v. Jiwan 
(3), Ganapattt Bhatta v. Emperor (4) and 
Emperor v. Menghraj Devidas (5), I have 
studied them all very carefully, but I do 
not think that they can help us to a present 
decision. They are all prior to the recent 
amendment ofthe Cr. P. C, and deal with 
the absence of sanction. Section 195 (a) of 
the old Code ran as follows: 

“No Court shall take cognizance-— 

(a) of any offence punishable under ss, 172 
to 188 (both inclusive) of the Indian Penal 
Code, except withthe previous sanction, or 
on the com plaint, of the public servant con- 
cerned or of some public servant to whom 
he is subordinate.” 

Now, in the cases cited before us the 
Bombay and Allahabad High Courts held 
that in the absence of a previous sanction 

(1) 22 B. 7115 H Ind Dee. (x. 8.) 1056, 

(2) 31 Ind. Cas, 361; 40 B. 97; 17 Bom, L. R., 881; 
16 Or L. J. 761 

T in Ind. Cas. 208; 37 A, 107;18 A.L.J. 4; 16 Cr. 

Ld 19 Ind. ae 810; 36 M 308; 24 M, L. J, 463; 13 M. 

360; L. iy 214. 


se) 06 Ind, Cas, 657; 16S. L. R, Ls dh Or, L, J. 
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the first Court was not a Court of compe- 
tent jurisdiction. The Madras and Sind 
Courts held that the absence of the previous 
sanction did not affect the jurisdiction of 
the first Court, since such absence of sanc- 
tion could be cured by s. 537 (b). That clause 
laid down that no sentence or order passed 
by a Court of competent jurisdiction should 
be reversed on account of the want of any 
sanction required by s. 195 (a). Now in the 
present Code the words “with the previous 
sanction or” have been omitted. So, too, 
has s. 537 (b). We are, therefore, not con- 
cerned with the absence ofa sanction. That ` 
admittedly was not needed. We are con- 
cerned only with the absence of the com- 
plaint by a public servant. 

Now s. 195, Cr. P. C., lays down that where 
there is no complaint in writing of the 
public servant concerned or of his superior, 
no Court shall take cognizance of an offence 
punishable under s. 182, Indian Penal Code. 
Section 201 of the Cr. P. C. lays down the 
procedure to be followed by a Magistrate 
to whom a complaint in writing has been 
made and is not competent to take cog- 
nizance of the case. The wording is im- 
perative. ; 

“He (the Magistrate) shall return the 
complaint for presentation to the proper 
Court with an endorsement to that effect”. 

He can take no other steps whatever, 
He cannot even examine the complaint. If 
he does take any further. steps he is acting 
outside his jurisdiction. Fani Bhushan 
Banerjee v. Kemp (6). 

The Sub-Divisional Magistrate, therefore, 
in this case, should at once have returned 
the complaint to the complainant Sahib- 
dino. He did not do so and every step 
that he took thereafter was outside his 
jurisdiction, The next question is whether 
the Magistrate's procedure can be. vali- — 
dated by s. 537 (a), Cr. P.O. Thatsection 
runs as follows:—. 

“Subject to the provisions hereinbefore 
contained, no finding, sentence or order: 
passed by a Court of competent jurisdic- 
tion shall be reversed or altered under 
Chap. XXVII or on appealor revision on 
account 

(a) of any error, omission or irregularity 
in the complaint, ete, etc,” 


Now here there is no complaint by a 
public servant as required bys. 195. The. 
complaint of Sahibdino cannot be said to 


(6) 10 C. W, N. 1086; 4 Or. L, J. 213, 
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be an error, omission or irregularity in a 
complaint that was never made. Before 
the error, omission or irregularity in a com- 
plaint can be cured, the complaint must 
exist. As there is nocomplaint, s. 537 (a) does 
not. apply. The Magistrate’s trial was void 
ab inito and so, too, was any expression of 
opinion on the merits by the learned Ses- 
sions Judge. As was observed by the 
Judges in Banerjee v. Bipin Behary Ghose 
(7): “A verdict of acquittal is, no doubt, 
immune from challenge; but it is only when 
an accused has been tried and acquitted 
of an offence that the immunity arises”. 
Here, the accused, Fakir Mohamed, was 
undoubtedly acquitted, but he was never 
tried by a Court of competent jurisdiction. 

He was indeed acquitted by the Sessions 
Judge because he could not be tried. He 
cannot, therefore, plead immunity now. 

I would, therefore, reject the application 
and return the case to the Court of the 
City Magistrate of Sukkur. I would, how- 
ever, at the same time express the hope, 
in which my learned brother joins, that 
the Police Authorities will carefully con- 
sider the advisability of continuing the 
prosecution of the applicant. He has al- 
ready been once before the Magistrate, the 
Sessions Judge and this Court. 

Tyabji, A. J. C.—The decision of this 
matter rests upon the construction of s. 403 
of the Cr. P. ©. The principle underlying 
that sectiori is clear: no person should be 
tried twice for the same offence. Itis in- 
volved that there should have been a first 
trial and then an attempt at a second trial; 
the second trial is barred if the two are 
identical in certain respects. The section 
may, therefore, be considered in regard to 
the particulars laid down with reference to 
the identity of the first and second trials 
respectively. Unless the requirements of 


the law in regard to both trials are satisfied ° 


the section does not come into operation, 
and the second trial is not barred. 

(A) As to the first trial s. 403 (1) requires 
(I adhere ‘to the wording of the section):— 

(a) a person who has been tried for an 
offence; 

(b) by a Court of competent jurisdiction; 

(c) conviction or acquittal of such an 
offence, 

The Explanation to the section specifies 
four classes of orders which do not operate 
as acquittals, viz.: 

(7) 95 Ind. Cas, 79; 30 O. W. N. 382; 48 O. L, J. 110; 
A, J, R. 1926 Cal. 691; 27 Or, L. J. 751, 
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(i) dismissal of a complaint; 

(ii) stopping of proceedings under s. 249; 

(iii) the discharge of the accused; 

(iv) any entry made upon a charge under 
s. 274; 

(d) such conviction or acquittal remain- 
ing in force, 

(H) With regard to the second trial it is 
required as a general rule that if must be 
for the same offence, as the first trial, but 
in this regard two sets of provisions are 
made: the first of which have the effect 
of extending the bar, and the second of 
restricting it:— 

(1) the second trial will be barred not- 
withstanding that it is fora different offence, 
provided 

(a) it is on the same facts as the first 
trial, and 

(b) the charge on the second trial satisfies 
either of the following two conditions:-— 

(i) the charge on the second trial might 
under s. 236 of the Or. P. C. nave been 
made on the facts at the first trial, or 

(ii) it refers to an offence for which he 
might under s, 237 of the Cr. P. O. have 
been convicted at the first trial. 

(2) On the other hand ifthe second trial 
comes under any of the following descrip- 
tions, it is not barred:— 

(a) if it is for a distinct offence for which 
a separate charge might have been made 
against him on the first trial under s. 235 (1): 

(6) when the charge on the trial for an act 
causing consequences, and the charge on the 
second trial is for a different offence from 
that in the first trial, such different offence 
being constituted by the said act together 
with its consequences, provided that the 
consequences had not happened or were not 
known to the Court to have happened at 
the time when he was ccnvicted (in the first 
trial); 

(e) IË it is for an offence other than that 
in the first trial though constituted by the 
same acts, provided that the Court of the 
first trial was not competent to try the 
offence charged at the second trial. 

In order that s. 403 should come inta 
operation each of the two trials must satisfy 
the conditions above laid down forit res- 
pectively. 

In the present case the applicant (who 
contends that the requirements of s. 403 
are satisfied and prays that the second trial 
be stayed) was on the first trial charged 
with three others under s, 182, read with 
s, 109 of the Indian Penal Code. Thesecong 
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trial is on a charge under ss. 211 and 182. 
The principal charge at the first trial was 
under s. 182 of the Indian Penal Code for 
giving false information: with intent to 
cause a public servant to use his lawful 
power to the injury of another person. The 
principal charge on the second trial is 
under s, 211 for falsely charging another 
person with having committed an offence 
knowing that there is no just or lawful 
ground for the charge. 

The question that arises with reference 
to the first trial is whether the accused was 
tried and acquitted by a Court of competent 
jurisdiction. Section 195 of the Or. P. O. 
lays down that no Court shall take cogniz- 
ance of an offence punishable under s. 182 
of the Indian Penal Code except on the 
complaintin writing of the public servant 
concerned or some other public servant to 
whom he is subordinate. This requirement 
of s, 195 was not satisfied at the first trial. 
Can it be deemed that the accused “has 
once been tried bya Court of competent 
jurisdiction and acquitted of such offence”, 
for the purposes of s. 403? i 

It is necessary to refer further to the pro- 
ceedings at the first trial, It does not 
appear whether the Magistrate's attention 
was drawn tos. 195 of the Cr. P. ©. In any 
case he proceeded with the trial, and con- 
victed the appellant and the other accused. 
Then there was an appeal ta the Court of 
Session, at which the public prosecutor 
did not oppose the reversal of the convic- 
tion. The learned Sessions Judge _ held 
that it was impossible to uphold the convic- 
tions either on the merits or on the technical 
grounds, He referred firat to the neglect 
of the provisions of s. 195 also to the errone- 
ous procedure followed in other respects, 
and then going on expressly to deal with 
“the merits of the case” he referred to the 
nature and effect of the evidence. 
final portion of his order was thus worded: 
“I allow this appeal and reverse the convic- 
tions and sentences. The appellants who 
are on bail are discharged”, 

It is not easy to determine the effect of 
these proceedings in reference to s. 403. 
First as to the procedure followed by the 
Magistrate. It is clear thats. 195 ought to 
have prevented him from taking cognizance 
of the complaint. The order that he ought 
to have made is indicated by s. 201, which 
requires the complaint to be returned. It 
is true that s.201 contemplates that there 
should be another Court that is competent 


fakin MAROMED v. EMPRROR, 


The. 


[97 1. 0, 1996} 


to take cognizance; and as inthe case we 
are considering no Court was authorised to 
take cognizance, an endorsement exactly in 
accordance with s. 201 would have been in- 
appropriate. Had the Magistrate returned 
the complaint with an endorsement that it 
should be presented by the proper person 
in compliance with s. 195 his order would 
have followed the analogy ofs. 201. 

The learned Magistrate, in any case acted 
in contravention of s. 195. Ultimately he 
convicted the accused. On appeal, the 
Sessions Court’s powers are laid down in 
s. 423; appeals from convictions are dealt 
with incl. (b) of s. 423; that clause em- 
powers the Appellate Court amongst other 
things to order are-trial by a Court of com- 
petent jurisdiction. Though there is no 
provision in cl. (6) more closely approaching 
the requirements of the present case, 
even this provision could not have been 
applicable. But under cl (c) the Sessions 
Court could presumably have altered the 
order into one returning the complaint. 

Had either the learned Magistrate or Ses- 
sions Judge followed the course indicated 
above, and had the complaint been returned, 
there is no doubt, that there could not have 
been said to have been any first trial under 
s. 403, barring a second trial. < 

On the other hand it is equally clear that 
the Magistrate had initiaily jurisdiction 
to consider whether the requirements of 
s. 195 were satisfied; and doing so he would 
have had jurisdiction to make the order 
(however erroneous that order might in any 
particular case be) that the complaint satisti- 
ed the requirements of s. 195. In other 
words the Magistrate before whom the com: 
plaint is presented, has jurisdiction initial- 
lyto determine whether the complaint is oris 
not presented by the proper person specifi- 


.ed in s. 195. It is conceivable that in some 


cases this question may be doubtful. The 
Magistrate would be a Court of competent. 
jurisdiction to determine this question and. 
on appeal the Sessions Court would have 
jurisdiction to determine whether the ques- 
tion had been correctly decided by the 
Magistrate. 

The courses actually followed by both 
the Magistrate and the Sessions Judge 
were, as 1 have already pointed out, quite 
different, 

There is, however, a further difficulty in 
connection with the first trial, The learned 
Sessions Judge proceeded as stated before 
to consider the case on the merits. (a) Haw 
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he any jurisdiction to consider the merits? 
(b) In any case as he considered the formal 
‘defect of s. 193 and held on that point in 
favour of the accused, can the effect of his 
judgment be deemed to be an acquittal 
under s. 403, or must it be taken to have 
no more effect than an order that ths com- 
plaint be returned for presentation by the 
proper person in compliance with s, 195? 
Cf. Umeruddin v. Em zror (8). Both aspects 
of the question depend on a consideration 
of the provisions of the Cr. P. ©. already 
referred to, and on those ofs. 537. Under 


the latter section (omitting the words not. 


now relevant) “no finding, sentence or order 
passed by a Court of competent jurisdiction 
shall be reversed or altered on appeal, on 
“ account of any error, omission or irregularity 
in the complaint, order, judgment or other 
proceedings before or during trial, unless 
such error, omission, or irregularity has 
in fast occasioned a failure of justice.” 


‘Lt was pressed upon us that the judgment 


of the Sessions Court must be taken to have 
prozeeded on s. 537. 
=- A3 against this it is argued that the 
leirned Judgə did notin terms hold that 
‘the objection on behalf of the accused 
un ler s. 195 was an irregularity in the com- 
plainb which ia fact had not occasioned a 
failure of justice, In so far as this last 
argument is an Objection merely to the 
form of the words in which the judgment 
is couched, lam willingtoputit aside. A 
Court may consider that there are two 
objections to taxing’a view adverse to one 
of the parties, and that though the one 
objection does not arise unless the other 
is rejected, each is a validand proper ob- 
jection. The learned Judga might have 
considered first that the objection on behalf 
of the accused under s. 195 was valid, but 
that he would assume that it was not valid 
ani proceed to consider the case on the 
erits; and that on the merits, too, the 
accused should be acquitted. 

It is clear that the interpretation of the 
learned Soassions Judge’s judgment which 
the applicant puts forward is that it is a 
d:cision on two points in the alternative, 
and we are asked to omit from consider- 
ation one alternative, the technical one, and 
to consider only the other alternative, his 
decision on the merits. But the difficulty 
in so acting is that the omission of the 
technical alternative, if I may so call it, 
© soe Cas. 219; 31 A. 317; 6 A. L. J. 962; 9 Or. 


2 ? 


FAKIR MAHOMED D. BMPHROR, 


421 


leave. the complete hiatus in ths other 
alternative. In order to acquire jurisdic- 
tion to consider tha merits it was neces- 
sary for the learned Sessions Judge not 
Only to decide the technical alternative in 
away contraryto that which he indicates, 
but it was necessary for him to decide 
other questions of law and fact; notably 
the questions, first, whether disregard of 
s. 195 wassuch an error, Omission or irre- 
gularity, in the complaint, a3 is referred to 
ins. 537 (a), secondly, whether disregard of 
s. 195 prevents the Court from being 
deemed a Court of competent jurisdiction, 
as these words are used in ss. 403 and 537 
(a), or whether the said words refer to the 
character and status of the tribunal as in 
illustrations (f) and (g), to s. 423; cf. Gana- 
pathi Bhatta v. Emperor (4); and, thirdly, 
whether or nota failure of justice had in 
fact been occasioned. 

In considering these questions what 
would have had to bə decided was not 
merely whether the proceedings as they 


. had actually been conducted had occasioned 


a failure of justice between the parties 
before the Court, but whether for the pur- 
pose of preventing injustice the proceed- 
ings should be accepted as proceedings 
not obnoxious to s. 195, viz, whether they 
should be deemed in effect to arise out of 
a complaint by the person entitled to make 
such a complaint. The unusual nature of 
these questions is obvious, Civil Courts are, 
no doubt, familiar with the notion that a 
right must be enforced primarily at the 
instance of the person in whom it inheres; 
but in cases coming before the Criminal 
Courts the personality of the complainant 
is important only in exceptional cases. But 
proceedings to which s. 195 refers are 
among the exceptions, and the operation of 
s 403 in such cases must, necessarily, be 
complex and difficult; s. 403 itself does not 


“refer to the identity. of parties in the first 


and second trials as a necessary condition 
to the plea of-autrefois acquit; it refers 
only to the identity of the charges, in 
which respect it may bs contrasted with 
the doctrine of res judicata in civil pro- 
cedure, and yet inthe trial of the offences 
to which s. 195 refers, the personality of the 
complainant is a matter of primary import- 
ance; unless the proper complainant ig 
before the Court, it is required to desist 
from taking cognizance of the complaint. 
The difficulty in putting the correct inter- 
pretation of s, 195 in connection with s. 403 
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is enhanced, first, by the fact that s. 403 
omits to refer to the complainant: it refers 
only to the identity of the charge, and the 
competence of the Courts; and, secondly, by 
oversight of the fact thats. 195 though it 
forms a part of the Code of Procedure in 
reality contains a provision of the substan- 
tive law of crimes. For s. 195 does not 
deal with the competency of the Courts, 
nor lay down which of several Courts shall 
in any particular matter have jurisdiction 
to try the case; and yet the language of 
s. 195 is apt tothese matters, and it forms 
part of the Chapter entitled “of the juris- 
diction of the Criminal Courtsin enquiries 
and trials”. Section 195 in reality lays 
down that the offenees therein referred to 
{or rather the acts constituting those 
offences) shall not be deemed to be any 
offences at all, except on the complaint 
to the persons or the Courts therein speci- 
fied; it enhances the connotation of those 
offences and limits the scope of their defini- 
tion. This limitation of the definition is 
brought about by saying that no Court 
shall take cognizance of the offences unless 
this condition, requisite for initiation of 
proceedings is satisfied; see the heading 
preceding s. 190. 

Some of the questions to which I referred 
a little while agoare questions of Jaw, others 
of fact. The question of law whether the 
Magistrate bad jurisdiction to proceed with 
the trial and whether the erroneous pro- 
esedings could be condoned under s. 537 
has been variously answered by the Courts. 
In Emperor v. Menghraj Devidas (5) and 
Ganapathi Bhatta v. Emperor (4) it was 
held that the Court had jurisdiction. The 
contrary view was taken in In re Samsudin 
(1), Emperor v. Jiwan (3), Jivram Dankarji 
vy. Emperor (2), Ram Nath v. Emperor (9), 
Banerjee v. Bipin Behary Ghose (1) Umer- 
ud-din v. Emperor (8). The Code has been 
materially altered since the decisions were 
given. But assuming that the learned 
Judge could have condoned these erroneous 
proceedings, he has not purported to do 
so. Neither has he turned his attention to 
_ those questions of fact, which must be 
answered as a preliminary to the exercise 
of any such powers that he may be assumed 
to have. . 

There is another objeetion taken to the 
application of s. 403. As I stated before, in 
order that that section may come into 


(9) 94 Ind. Oas. 897; 24 A. L.J. 180; A. I. R. 1926 
All, 231; a7 Cr, L. J. 705; L. R, 7 A, 18 Or, 
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operation, both the first and the second 
trials must satisfy the conditions Jaid down 
in regard to each. Does the second trial 
conform to the requirements of s. 403? It 
is not for the same offence inasmuch as the 
first trial was got acharge under s. 182; 
the second under 21]. But it is said that 
the second trial is on the same facts as 
the first and it satisfies both the alter- 


natives with reference to ss. 236 and 237, 


In regard to this point also the same ques- 
tion arises in anew shape. Did the Court 
which held the first trial have jurisdiction 
to try the offence which is the subject of 
pia ipsa on the second trial, s. 403, sub- 
B, j 

Summing up, therefore, the position is 
this: 

A Magistrate proceeds to take cogni- 
zance of an offence in circumstances in 
which s. 195 of the Cr. P. O. lays down 
that he shall not take cognizance of it. On 
appeal the Sessions Judge points out the 
Magistrate's initial error in atall taking 
cognizance of the offence, and goes on to 


. say that even so, on the merits the accused 


ought not to have been convicted. The 
decisions of the Court are not agreed as to 
whether the Sessions Judge had power to 
condone the initial error. The Sessions 
Judge does not purport to condone it, nor 
does he address his mind to those ques- 
tions which must admittedly be considered 
before such power to condone (assuming 
that they exist) can be exercised. And now 
it is argued that the said proceedings he- 
fore the Sessions Court, viz., the acquittal of 
the accused on the complaint of a person 
not authorised to present the complaint 
prevents the person authorised to do sofrom 
prosecuting the proceedings. 

Itseems to me clear that it would be 
contrary both to the spirit and the letter 


. of s. 403 to consider that further proceed- 


ings are barred in these circumstances. 

Itis a matter for the authorities on whore 
complaint alone the Magistrate can take 
cognizance of the alleged offence under 
s. 211 to consider carefully whether fur- 
ther proceedings are in the present case 
necessary in the interests of justice. For 
the proceedings may be obnoxious to s. 195 
either merely in a formal serse,in which 
case the second trial would be a mere re- 
petition of the first; or it may be that the 
failure of the proper person to bring the 
complaint at the first trial has gone to the 
root of the matter-—~has prevented the pioa 
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per evidence or the true facts being laid 
before the Courts and rendered the frst 
trial futileon the merits noless than on 
account of -the disregard of formalities of 
procedure. Butween these two alternatives 
a grèat number ofcases may occur, and it 
is for the authorities to consider the cir- 
cumstances before coming to a decision. 
As the learned. Judicial Commissioner has 
already said I associate myself entirely in 
the remarksin the last paragraph of his 
judgment. 

So far asthis application is concerned, I 
agree that it should be dismissed. 

P, B.A. Application dismissed. 


PATNA HIGH COURT. 
CrimInaAL Revision No. 415 oF 1926. 
July 23, 1926. - 
Present:—-Mr. Justice Ross. 
RADHA KISHUN MARWARI— 
AccosED—PstTITIONsR 
VETSUS 
EVWUPEROR—Opposita PARTY, 

Bihar and Orissa Municipal Act (VII of 1922), 
gg. 196, 208 (2)—Encroachment—Conviction under 
g. 903 (2)—Requisition under s. 196, necessity of— 
Vesting of property in Commissioners, whether should 


be proved. ei: Hi 

Failure to comply with a requisition issued by the 
Go nmissioners under s. 196 of the Bihar and Orissa 
Municipal Act is a condition precedent to the liability 


of a person to he fined under s. 203 (2). Further, in- 


ordat that s. 196 may coms into operation there must 
be proof that the property in respsct to which the 
offenca is alleged to have been committed has vested 
in the Commissioners. 

Criminal revision from an order of the 
. District Magistrate, Manbhum, dated the 
Ist March, 1926, upholding that of the 
Deputy Magistrate, Purulia, dated the loth 
of February, 1926. 

Messrs. D. P. Sinha and S. C. Mazumdar, 
for the Petitioner. 

The Assistant Government Advocate, for 
the Crown. l 

JUDGMENT.—The petitioner has been 
fined Rs. 15 under s. 203, cl. (2) of the Bihar 
and Orissa Municipal Act (VIL of 1922) and 
ordered to remove an obstruction which 
he is said to have created on a Municipal 
lane. It appears that thepetitioner putafence 
round a piece of land which he had purchas- 
ed by a registered deed from one Akali Hari 
and it was said by the prosecution that in 
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doing so he encroached on & Municipal 
lane. The version of the prosecution was 
that the land had been sold by word of 
mouth by AkaliHari to one Bisessar Chakra- 
barty and presented by him, also by 
word of mouth, to the Municipality; and 
it was found that the Municipality had been 
in possession for about seven years over 
this land as part of the lane. Now it is 
clear that the Municipality has not estab- 
lished any title, because, although the land 
might have been sold by word of mouth 
to Bisessar Chakrabarty, his gift to the 
Municipality had to be by registered instru- 
ment under the provisions of s. 123 of the 
Transfer of Property Act and s. 17 of the 
Registration Act; and possession for seven 
years will not establish title by prescrip- 
tion. 

Then apparently there is no proof that 
the petitioner had failed to comply. with 
a requisition issued by the Commissioners 
under s. 196 and this is a condition prece- 
dent to his liability to fine under s. 203 
(2), Some reference was made to an order 
of the Deputy Commissioner's for the re-- 
moval of this obstruction on the 19th of 
October, 1925; but that order has not been 
produced and, there is nothing to show 
that it was a requisition by the Commis- 
sioners. 

Further, in order that s. 196 may come 
into operation there must be proof that 
the property had vested in the Commis- 
sioners; and, as I have shown, there is no 
proof of this. On the other hand, the peti- 
tioner has instituted a suit in the Civil 
Court against the Municipality for a decla- 
ration of his title; and, on this ground, | 
s. 203 could not be made use of: see Aloke 
Mohan Saha v. Narayanganj Municipality 
l). 
| on all these grounds the order appealed 
against is bad and must be set aside. The 
fine, if paid, must be refunded. 


A. N. A. Order set aside. 
(1) 59 Ind. Oas. 137; 22 Cr. L. J. 25. 
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LAHORE HIGH COURT. 
CRIMINAL REVISION No. 623 or 1926. 
June 25, 1926. 

Present:—Sir Shadi Lal, Kr, Chief Justice. 
MUHAMMAD NAIM—Accusep—Petirionger 
Versus 


EMP ROR—ReEsponpDEnt. 
Police Act (V of 1861), 8. 29—Police Officer failing 
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to report for duty on expiration of leave—Illness— 
Treatment by private practitioner—Reasonable cause. 

Tia Police Officer who on the expiration of his 
leave fails to report himself for duty is really ill, he 
cannot be said to have failed to report himself for 
duty without reasonable cause within the meaning 
of s. 29, Police Act, and the fact that ha chooses to be 
treated by a private medical practitioner and does 
not enter a Oivil Hospital or present himself at the 
head-quarters and there enter a Police Hospital 
makes no manner of difference, 


Case reported by the Sessions Judge, 


Karnal, with his No. 185-J of 12th April, 
1946. | 


FACTS.—The petitioner. Muhammad 
Naim is a.Police Head Constable of the 
Karnal Police. He obtained four days’ 
casual leave on the 10th of June and extend- 


ed it for a further period of four days by 


telegraphic application. After that he did 
not attend till the 7th of September. His 
plea-is that he was unable to attend owing 
to sickness and that he had forwarded 
several applications but did not receive any 
reply. This excuse has been accepted by 
the Magistrate who admits in his judgment 
that the Head Constable suffered from piles, 
liver trouble and malaria but the Magis- 
trate has convicted him because -he thinks 
that the accused should have got himself 
-admitted into some Civil Hospital and 
recourse to a private practitioner was not 
justifiable. Muhammad Naim was, there- 
fore, convicted under s, 29 of the Police Act 
and sentenced to pay a fine of Rs. 30 or one 
month's pay. He has applied for revision. 
GROUNDS.—The evidence of Dr. 
Ram Saran (D. W. No. 8) shows that 
the applicant was unfit for duty from 
the 15th of June to the 30th of August 
when he was under the treatment of the 
Doctor and even on 
the Doctor was of opinion that the peti- 
tioner would be fit to attend to duty after a 
week, As I have already stated above the 
Magistrate does not disbelieve the Doctor 
and thinks that the Head Constable 
was prevented from attending to duty owing 
to his illness. There is nothing in the law 
to require a Police Officer to enter a Civil 
Hospital and not to place himself under the 
treatment ofa private practitioner and the 
Magistrate is wrong in thinking that it was 
the duty of the petitioner to present him- 
self at head quarters and enter himself in 
a Police Hospital or other Civil Hospital, 
Section 29 lays down that a Police Officer 
who ison leave and fails without reason- 
able cause to report himself for duty on 
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the expiration of his leave is -liable to be 
penalized under that section. It is in 
evidence that the man was unfit to resume 
duty, The section does not say that a man 
even though unfit for duty, should report 
himself to obtain a certificate for ledve at 
head quarters. Iam, therefore, of opinion 
that the section is not applicable to the . 
petitioner's case. In Jagadish Chandra 
Bose v. Emperor (1) a Police Constable after 
the expiry of his leave had applied for an 
extension of his leave on which he was 
asked to submit a medical certificate. He 
represented that he was not ill but was 
detained to settle his affairs in a Bank. It 
was held that in the circumstances of the 
case the petitioner did not fail without 
reasonable cause to report himself to duty 
on the expiration of his leave and that his 
conviction was not sustainable. The present 
case appears to be much stronger. 

It is recommended, therefore, that the 
conviction of the applicant may be set aside 
and the fine, which has been paid, be re- 
funded. 

Mr. Mathra Das, for the Petitioner. 

ORDER.—For the reasons recorded by 
the learned Sessions Judge I set aside the 
conviction and direct that the fine, if realis- 
ed, ke refunded to the accused. 


Revision allowed. 


RL 
T 66 Ind. Cas. 67; 25 O. W. N. 408; 23 Or. L. J, 
7. 


PATNA HIGH COURT. 
ORIMINAL Reviston No, 443 or 1926, 
August 2, 1926. 
Present:—Mr. Justice Foster. 
JAI SINGH AND OTHERS—ÅCCCSED 
— PETITIONERS ‘ 

TETSUS 


EMPEROR— Opeosite PARTY. 

Cr. P.C. (Act V of 1898), s. 106-—Security for keep- 
ing the peace—Appellate Court, power to order— Notice 
to parties and statement of grounds, necessity of- 
Report of Sub-Inspector, whether canbe relied on 
where he is not examined. 

A Court of Appeal may pass an order under s, 106 
of the Cr. P. C., even where the trial Court had no 
such powers. [p. 425, col. 2.] 

Buchan Singh v. Emperor (2) relied on. 

Emperor v. Momin Malita (1) not followed. 

An order under s. 106, Cr. P. C., cannot be passed 
without notice to the parties; nor can such an order 


t97 1. O. 1926} 


be supported where the Magistrate does not give the 
reasons for requiring the accused to execute a bond 
to keep the peace. |ibid.] 

A Court cannot draw material for a conviction from 
the report of a Sub-Inspector of Police when that Sub- 
Inspector has not in fact been examined in Court. |p. 
426, cob. 1.) 

Criminal revision from an order of the 
District Magistrate, Gaya, dated the 10th 
` June, 1926, modifying that of the Honorary 
Magistrate, Gaya, dated the 24th February, 
1926, 

Mr. Sarjoo Prasad for Mr. Kailashpati, 
for the Petitioners. 

Mr. Nooruddin (with him Mr. Syed Ala 
Khan), for the Opposite Party. 


3S UDGMENT.—This is a petition in 
revision in respect ofa judgment passed by 
the District Magistrate of Gaya, dated the 
10th June, 1926. In that case he had before 
him five appellants who had. been convicted 
in the Court of an Honorary Magistrate of 
the Second Class under s. 323, Indian Penal 
Code, and sentenced each toa fine of Rs. 50. 
The learned Magistrate found that the 
conviction of theappellants was justifiable, 
but he altered the sentence. He reduced 
the fine to the amountof Rs. 10 in each case 
and added to this an order unders. 106 of the 
Or. P. O. calling upon each ofthe appellants 
to execute a bond of Rs. 50 withone surety 
of Rs. 50 each to keep the peace for a 
period of six months. J have no doubt, and 
the findings are there before me, that these 
pstitioners did in fact on the day and at 
the time and place alleged, assault the 
complainant in the manner described and 
that they did this in the course of a quarrel 
about the employment by the complainant's 
party of one Koila Bhuia, whom the com- 
plainant’s party claimed to be their kamia. 
The learned Magistrate had ona previous 
occasion remanded the case because Koila 
Bhuia had not been examined in the case 
and because it was denied on the part of 
the accused that such a man existed. On 
remand the Court found itself unable to 
bring Koila Bhuia to Court, but was of 
opinion that Koila Bhuia had been con- 
cealed by the accused party. The District 
Magistrate accepted this. 

On behalf of the petitionersit has been 
argued that when Koila Bhuia was not 
found, the prosecution case broke down, 
This isa question as to the value of the 
evidence into which I am not prepared to 
enter at this stage. 

Two points have been urged in regard to 
the order under s, 106 of the Cr. P. QO, 
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First it is argued that where the original 
Court had no power to pass such an order, 
the Appellate Court likewise had no such 
powers. The case of Emperor v. Momin 
Malita (1) was mentioned buton reference 
to the judgment of the Special Bench of 
this Court in Buchan Singh v, Emperor 
(2) it is clear that the Calcutta judgmentis 
of no authority here. In Buchan Singh's 
case (2) it was expressly decided that ihe 
Courtof Appeal had powers to pass an 
order under s, 106 of the Cr. P.C, even 
where the trial Court bad no such powers, 

Coming now to the last point,I find that 
the petitioners have some ground for im- 
peaching this order unders. 106 of the Cr. 
P. ©. Itis urged on their behalf that in 
orderto support an order under s. 106 the 
Court must, as a condition precedent, show 
some grounds for requiring the security. 
Now, I have looked carefully at the judg- 
ment of the learned District Magistrate, 
and note that this order was suddenly 
imposed upon them, apparently without 
notice. If in fact this proceeding under 
s. 106 was adopted without notice to parties, 
it was an incorrect procedure on general 
principles of justice. Then coming to the 
judgment it is to be seen what grounds the 
learned District Magistrate indicates for 
imposing this order upon the appellants in 
his Court. His judgment runs:— 

“The second point raised is that the Sanha 
and first complaint do not refer to any com- 
munal feeling between the parties. The Sub- 
Inspector, however, enquired into the case at 
an early stage and he mentioned him as the 
root cause of the dispute. I donot think 
that it can be regarded asa later addition, 
though the complaint, perhaps wisely, did 
not refer to it in his complaint. In any 
case it does not affect the prosecution case 
vitally, The facts of the case appear to me 
to be well-proved and the defence have not 
rebutted the prosecution evidence, The 
five accused convicted are all mentioned 
in the Sanha lodged at the Thana. They 
have, in my opinion, been rightly convicted 
under s. 323, Indian Penal Code. 

“They have each been sentenced to pay a 
fine of Rs. 50 each. I doubt whether the 
punishmentis entirely suitable; in a case 
of this kind prevention of further offences 
is more desirable through a heavy fine. 


(1) 35 C. 434; 12 O. W. N. 752; 7 O. L. J. 602; 8 Cr. 
L. J. 9; 4 M. L. T. 340. 

(2) 37 Ind. Cas. 470; 2 P. L. J. 21; 18 Or, L. J. 118: 
(1917) Pat. 57; 3 P. L. W, 250. i 
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The offence committed clearly involved a 
breach of the peace and an order under 
s. 106, Cr. P. O., would have been justified. 
The learned lower Court was not competent 
to pass such an order, but such an order 
may be passed by an Appellate Court. I, 
therefore.......:scsseeeee 7 | 

I have guoted thisat lengh in order to 
show first what the learned Magistrate's 
conception of s. 106 is and, secondly, to show 
on what data he bases his order. He ap- 
parently thinks that all that is necessary to 
pass an order under s. 106 is the fact that 
the accused have been convicted of an 
offence involving a breach of the peace. 
That is very far from an adequate state- 
ment of the law. Butif itis unfair to fix 
upon one sentence, I would still maintain 
the opinion that the learned Magistrate has 
not aclear idea of the evidence upon which 
a Court must proceed. No Magistrate try- 


-ing a case is supposed to draw material for 


a conviction from the report of a Sub-Ins- 
pector, when that Sub-Inspector has not 
in fact been examined in Court. After 
quoting the Sub-Inspector’s dictum the 
learned District Magistrate has referred to 
several facts which indicate that the Sub- 
Inspector's opinion has not been justified 
by the record here in Court, It seems that 
the idea of communal trouble between the 


_ parties was not to be found either in the 


Sanha or in the complaint. Then, wher we 
look for the District Magistrate's opinion 
on this particular point, namely, that it 
would appear there is no ground for accept- 
ing the Sub-Inspector’s dictum, the Magis- 
trate diverges into a discussion of the 
the accused under s. 323, 
Indian Penal Code. Soitfollows that the 
reasons for finding it necessary to require 
the present petitioners to execute a bond 
to keep the peace, were never given by 
the learned Magistrate. In such circum- 
stances it is clear that the order cannot 
stand. Tothe extent of that order under 
s. 106, Cr. P. C., the petition is allowed, 
The order requiring security is set aside 
and if any of the parties have furnished 
security, the bond will be cancelled. | 
ALN. A. Order varied. 
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LAHORE HIGH COURT. 
CRIMINAL Reviston No. 763 or 1926, 
July 15, 1926. 
Present:—Mr. Justice Addison., 
BISHAMBAR DAS AND ANOTHER 

l ÅCCUSED-—PETITIONERS 


VETSUS 
EMPEROR rarouca SANT RAM— 
CoMPLAINANT—RESPONDENT. 
Stay of criminal trial, pending civil suit—Cr. P. C. 
(Act V of 1898), 3. 561-A. 
Proceedings in a criminal case should be stayed 
during the pendency ofa civil suit where the subject- 


matter for consideration in both the cases is the same. 
[p. 428, col. 1.] 


Case reported by the Sessions Judge, 
Hoshiarpur, with his No. 771 of 1926. 
FACTS.—The complainant, Sant Ram, 
entered into certain transactions with the 
petitioner's firm Hemraj-Bishambar Das of 
Jullundur and Bishambar Das-Bodhraj of 
Bombay. Both these firms of Jullundur 
and Bombay are said to belong to Bisham- 
bar Das, the managing proprietor at Jul- 
lundur, and Mul Raj son of Bishambar 
Das, who is managing proprietorin Bombay. 
The complainant, Sant Ram, instituted a 
complaint under s. 420 of the Indian Penal 
Code, against both Bishamhar Das and his 
son Mul Raj alleging that the defendants 
had no intention to fulfil those contracts 
and, therefore, had cheated the complain- 
ant. The contracts on the basis of which 
charge has been laid on Bishambar Das 
and his son Mulraj were not the first 
dealings between the parties, but were some 
of the transactions in the course of a number 
of other dealings which are not impugned. 
On behalf of the persons accused before 
the Magistrate, objection was raised that 
a civil suit was pendingin the Bombay ` 
High Court on its Original Side with 
regard to all the transactions between the 
parties. The complainant's Counsel admits 
before me atthe hearing of this petition 
that this is true, although the learned 
Magistrate has remarked in his order, now 
under revision, that copies of the pleadings 
in the Bombay Court had not been put 
in. This objection has been disallowed by 
the Magistrate, who had ordered proceed- 
ings to take their course, and on behalf of 
the accused persons, the present petition 
for revision has been instituted. Ne 
Sardar Gurdial Singh Kapur, exercising 
the powers of a Magistrate of the Ist Class 
in the Hoshiarpur District, by order dated 
4th January, 1926, refused to stay proceed- 


(97 I. G. 1926} 


ings in this case under s. 
Penal Code. 


GROUNDS.-—It is now admitted before 
meg that a civil suit is pending in the High 
Cotirt of Bombay, and it ineludes a con- 
sideration of all the transactions, which 
are the subject-matter of the present 
accusation. That the matter could not be 
very much different is also evident from 
an application, dated the 7th December, 
1925, by the complainant himself before 
the Magistrate, in which he alleges that 
he wanted certain documents in the pos- 
' session of the firm of the accused persons 
in Bombay which would in all probability 
be produced before the Rombay Court, and 
the Magistrate has been asked in this 
petition to send for those documents from 
the High Court of Bombay.if and when 
they were produced before it. The Magis- 
trate has passed an order accordingly and 
in the order, now under revision, itis noted 
that two sealed envelopes containing 
documents had been received from Bom- 
bay and others should also be sent for 
from there. Thus there seems to be no 
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reason whatsoever to suppose that the’ 


subject-matter of contention between the 
parties is different. As remarked above, 
before me it isnot denied by the learned 
Counsel for the complainant. It has been 
held in Emperor v. Bisken Das (1) that it 
is avery sound general principle that par- 
ties should not bs encouraged to resort to 
the Criminal Courts, in a case in which 
the point at issueis one which can more 
appropriately be decided by a Civil Court. 
It was remarked in that judgment that 
there was unfortunately a tendency on 
the part of persons, who considered them- 
selves, aggrieved to rush to the Criminal 
Courts either for purposes of obtaining at 
small cost, to themselves, a decision on 
matters, which ought in the ordinary 
course of things to be adjudicated upon 
by the Civil Courts or of prejudicing the 
course of proceedings already instituted, 
or about to be instituted, in a Civil Court 
by the other side. This tendency, the 
Chief Court declared, should be checked 
and Criminal Courts should be on their 
guard not to lend their aid in cases of 
this kind. These remarks were recently 
approved by the High: Court, Lahore, in 


(1) 8 Ind. Oas. 1161; 33 P. R, 1910 Cr; 57 P. L. R. 
1911; 12 Gr, L. J. 50, 


BISHAMBAR DAS V, EMPEROR. 


427 


Ladha Shah v. Zaman Ali (2). The com- 
plainant’s Counsel has urged before me 
that as the matter now under discussion 
was entirely within the discretion of the 
Magistrate, who had refused to stay the 
criminal proceedings, the High Court 
would not on revision interfere “with that 
exercise of discretion. Discretion vested 
in the Courts, however, is one which has 
got to be judicially exercised and there 
are reported cases showing that the High 
Courts have interfered on revision when 
interlocutory orders were passed in criminal 
eases, which amounted to abuse of the 
process of Uourt. Recently, the Lahore 
High Court itself has interfered with the 
issue of process by a Magistrate of Jhang 
in what is known as the ‘Chiniot Riot 
Case’, There can be no manner of doubt 
that the powers of the High Court in pre- 
venting abuse of powers by a Criminal 
Court are very extensive. The discussion 
about the powers of the High Court in 
Emperor v. Bishen Das (1), at pages112* and 
113* of the report, is instructive. Even if 
there were any doubt on the subject under 
the provisions of the Cr. P. C. as they 
stood before the amendments of it by Act 
XVIII of 1923, that doubt is, in my opinion, 
finally set at rest by the enactment of s. 
561-A which runs as follows:— 

“Nothing in this Court shall be deemed 
to limit or affect the inherent power of the 
High Court to make such orders as may be 
necessary to give effect to any order under 
this Code, orto prevent abuse of the process 
of any Court or otherwise to secure the 
ends of justice”. 

Before the Magistrate, the complainant's 
Counsel had referred to Taj-ud-din v. Taj 
Muhammad Nasir (3), in support of the 
contention thatthe crimina] proceedings 
could continue. That case, however, pro- 
ceeded upon peculiar facts of its own, and 
the learned Judge, who delivered that 
judgment, distinctly pointed out that the 
decision of the question involved in the 
civil suit could possibly have no effect 
upon the trial of the question that had 
bsen raised in the criminal case, and dis- 
tinction was drawn specially with regard 
to the cases in which civil and criminal 
proceedings were based on one and the 
same document. In the present case, the 


(2) 8t Ind. Cas. 351; A. I. R. 1925 Lah. 289; 26 Cr. 
J. 2 


7. 
Bj 69 in 69 Ind. Gas. 380; 23 Cr. L. J. 700. 
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- tions between the parties, which are 
sea plnined against, are evidenced by 
documents, upon the basis of which, among 
others the civil suit in Bombay is in- 
stituted, and which documents indeed the 
complainant himself has asked the Court 
to send for from that Court. a 
For reasons stated above, [am of opinion 
that the continuance of the criminal pro- 
ceedings before the Magistrate, in the pre- 
gent case, would amount to abuse of the 
powers of a Magistrate, and would con- 
siderably hamper the decision of the civil 
it i mbay. 
su pened submit the records of the 
case to the High Court for the order of 
the Magistrate, refusing to stay the pro- 
ceedings, being set aside, and for stay ‘of 
dings. | 
he Lal, for the Petitioners. 
Mr. Fakir Chand, for the Respondents. 
ORDER.—For reasons given by the 
learned Sessions Judge | direct that the 
criminal proceedings ,1n question will be 
stayed pending the decision of the civil 


suit in Bombay. 


Revision allowed. 
R. L. 
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HABAD HIGH COURT. 
ina Revision No. 387 or 1926. 
July Age age coat te 
Present :—Sir Cecil Henry \Vaiso, IT., 
j hief Justice, and Mr. Justice 
Acting C ee 
EMPEROR—APPLICANT 
VETSUS 
BHAIRON AND OTHERS—OPposiTe PARTY. 


1898), 8. 109 (a), (b)-—Conceal- 
ae eae (Act V of aaa om Magistrate, when can 


words . y 
Te diction" must be 
conceal his pre 


robabiy, h n | 
kala cade the jurisdiction mto the Magis- 
coming 


et adicti nefarious purpose and 
trate s a to conceal the fact "that Hee 
taking PA that jurisdiction. [p. 429, cols. 1 &2.] 
pa Ahmad v. Emperor (1}, Laltu v. Emperor (2) 
ai Ghulam Jilani v. Emperor (3), relied 1 G 
Criminal revision by the Local Govern- 
ment from an order of acquittal by the Ses- 


gions Jud ge, Allahabad, dated the 27th 
April, 1926, 


EMPHROH Y. BHAIRON, 


(D7 I. 0, 1926} 


Ths Government Advocate, for the Ap- 
plicant. 

Mr. Hanuman Prasad Agarwala, for the 
Opposite Party, 

dg UDGMENT.—This is a Government 
revision from a decision of the Sessions 
Judge of Allahabad, reversing an order 
made by the Magistrate of Allahabad under 
s. 109, Cr, P. C., directing the persons prose- 
cuted to execute bonds with sureties to be 
of good behaviour. At the hearing before 
the Magistrate there wasa conteston the 
facts, but the question comes before us 
as a question of law, and of the true in- 
terpretation ofthe section. The facts are 
clearly established. The three persons in 
question are Pasis by caste but are not 
registered members of a criminal tribe. 
They are residents of a neighbouring 
village to that in which the incident occur- 
ed. They were found together in the dark, 
late in the evening, outside a house, where 
they were probably lurking with the inten- 
tion of committing house trespass. Matches, 
and a house breaking implement, were 
found upon oneofthem. When they were 
challenged by the Police they ran away, 
and when they were caught they are alleged 
to have given false names. Whether the 
latter istrue, ornot is immaterial for our 
purposes, because the allegation by the 
Police is sufficient to show that the Police 
were not acquainted with their true names. 
The Magistrate made the order complain- 
ed of under the section, and summed up his 
findings by holding “that they were about 
to commit burglary, and when arrested 
could not give a satisfactory account of 
themselves.” That latter expression is one 
under sub-s. (b) ofs. 109. That being the 
case itis not surprising and to our minds 
not a matter of criticism of the judgment 
of the learned Sessions Judge, that he 
should have overruled the Magistrate upon 
cl. (b) and referred to authorities which 
bear upon that clause and itis somewhat 
surprising that the- Government should 
have chosen this case as an appropriate 
one for revision on the ground that the 
facts justified a conviction under cl. (a), 
and complaining that the rulings relied 
upon by the Sessions Judge referred to 
cl (b) and not to el. (a). Applying tothe 
Government the samerule that we apply 
to every litigant, we should be bound to 
hold that inasmuch. as the Sessions Judge 
had quashed the order of the Magistrate 
onthe ground thatit did-not come with- . 
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in sub-cl. (b), which was the only decision 
at which the Magistrate arrived, and that 
he had, therefore, acted strictly within 
his jurisdiction, there was no ground for 
interference in revision at all, but we are 
not content to dispose of the revision on 
that ground alone, because we recognise 
that the Government attach importance to 
the question and desire to get a ruling 
- upon the interpretation of the section. 

In our view the ruling of the Sessions 
Judgeis right. It isa little difficult to 
deal with it concisely, inasmuch as the 
Sessions Judge, as we have said, concentrat- 
ed upon the ground upon which the 
Magistrate had ordered the sureties to be 
given and the Government complain that 
he did not direct hisattention to the other 
sub-clause. But as the application before 
us is based upon sub-cl. (a), it seems 
better that we should express our opinion 
of that clause. Inour view it is an entire 
mistake to read that clause as applying 
to any person whotakes steps to conceal 
himself,in the sense of concealing his 
presence in the way in which a criminal 
conceals his presence when he goesin the 
dark, or bya deserted road; or by some 
other secret means to commit a crime in 
hig own neighbourhood. In our view the 
_ pection does not contemplate such a situa- 
fion and has noapplication to it, and was 
clearly drafted in contemplation of a 
totally different situation, Clause (a) says 
that the power is to be exercised in the 
case of “any person taking precautions to 
conceal his presence within the local limits 
of such Magistrate’s jurisdiction”. If it 
was intended todeal with anybody, either 
& habitual resident or a person well-known 
in the neighbourhood, trying to conceal 
himself, it would have been natural to 
employ the expression -‘conceal himself,” 
and it is impossible to attribute to the 


expression “within the local limits of such ` 


Magistrate’s jurisdiction” a direction as to 
the jurisdiction of the Magistrate over the 
olfence, because for that purpose the words 
would be superfluous, the jurisdiction of 
the Magistrate for offences committed in 
his district being clearly established by 
other provisions of the law. It is an ele- 
méntary principle of the interpretaticn of 
Statutes that you must give a reascnable 
meaning to every expression, and we have, 
therefore, to interpret the passage ‘within 
the local limits of such- Magistrate's 
jurisdiction’, Inour view it is part of the 
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predicate to “conceal his presence,” and the 
offence contemplated is that of a person, 
probably, although not necessarily, coming 
from outside the jurisdiction into the 
Magistrate's jurisdiction, for some nefarious 
purpose and taking precautions to conceal 
the fact that he is present in that jurisdic- 
tion. The words are free from ambiguity. 
Although theauthorities to which we have 
been referred deal mainly with complainis 
under sub-cl. (b), which was the clause 
with which Mr. Hunter was dealing and 
although they were sufficient to justify the 
view which he took, in our view it is 
difficult to read the judgments delivered, in 
each case by experienced Judges of long 
service in this country, without coming to 
the conclusion that if they had been driven 
to construe ci.(a) they would have taken 
the view whieh we have expressed. We refer 
to the decisionof Mr. Justice Chamier in 
the case of Sharif Ahmad v. Emperor (1) 
and to the decision of Mr. Justice Piggott 
in the case of Laltu v Emperor (2) a Judge 
who was very unlikely to go wrong in a 
matter of this kind and who said in broad 
terms: “I do not think it is possible to apply 
the provisions of s.109, Or. P. ©., to the 
state offacts above set forth” that is to 
say, the conduct of a man endeavouring 
to conceal his identity and failing to give 
a satisfactory account of himself. The last 
case, although earlier in date, is that of 
Gulam Jilaniv. Emperor (3) decided by 
Mr. Justice Tudball, which contains the 
most valuable dictum of all. Mr. Justice 
Tudball says: “The persons contemplated 
in the section are persons taking precau- 
tions to conceal their presence within the 
local limits of such Magistrate's jurisdiction, 
or persons who have no ostensible means 
of subsistence, and who cannot give a 
satisfactory account of themselves’. Als 
though the learned Judge was only quoting 
the tpsissima rerba of the section, read 
in the context in which that quotation: 
occurs, it appears to us that he dwelt upon 
the scope and ambit of the section in the 
sense in which we are satisfied that it 
tears, 

The result is that this application must 


ao 12 Ind. Cas. 304; BA. L. J. 1097; 120r., L, J, 
Ko 52 Ind. Cas. 60; 17 A. L.J. 891; 20 Cr L. J 
gË BE Ind. Oas. 161; 17 A. DJ. 488) 20 Or Id 


430 a 
be dismissed. The accused are on bail and 


their bail bonds must be discharged. 
A. N. A. Application dismissed, 





ALLAHABAD HIGH COURT. 
ORIMINAL Revision No. 346 or 1926. 
July 12, 1926. 

Present :—Mr. Justice Pullan. 
MAHABIR PRASAD—AcooseD—APPLIOANT 

versus ; 
EMPEROR—OPPOSITE PARTY, 
Cr. P.C. (Act V of 1898), ss, 287, 238, 425—Acqu ittal 
on main charge—Conviction for abetment, whether 
legal—Appellate Court, power to buse conviction on 


abetment. 
It is not open to a Court to find an accused guilty 


of abetment of an offence on a charge of the offence 


itself. [p. 430, col. 2.] ; 
The ie section of the Cr. P. C., under which an 


Appellate Court, while acquitting a person of the 
offence charged, can base a conviction for abetment 
of the offence is 5. 423, and this section has to be 
read with ss. 237 and 238, Cr. P. C. Abetment, not 
being a minor offence, does not fall within s. 238 and 
it can come under s. 237 only if there is no element 
in the abetment which is not included in the charge 
as laid. [ibid] ; 

Reg. v. Chand Nur (1) relied on. |. 

Veditha Subbaya v. Emperor (2) distinguished. 

Criminal: revision from an order of the 
Sessions Judge, Aligarh, dated the 20th of 
May, 1926. l 

Mr. K. O. Carleton, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. a a 

JUDGMENT.—This is an application 
for revision of an order of the Sessions 
Judge, Aligarh, convicting one Mahabir 
Prasad of the offence of abetment of burg- 
lary. Mahabir Prasad who is a Post Office 
clerk was charged along with another per- 
son withcommitting burglary at the Aligarh 
Post Office and stealing a sum of about 
Rs. 14,000. Both were found guilty by the 
Assistant Sessions Judge and Mahabir Pra- 
sad appealed to the Sessions Judge. The 
latter found that it was not proved that 
Mahabir Prasad took partin the burglary 
‘but he convicted him of abetment of the 
offence. Put briefly, the view taken by the 
learned Sessions Judge is that Mahabir 
Prasad used his position in the Post Office 
to obtain the keys of the safe and strong 
“room and had duplicates made which were 
used by the burglar or burglars to enter 
the office at night and remove this large 


gum of money. 
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‘in the charge. 
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It was laid down by the Bombay High 
Court as far back as the year i874 in the 
case of Heg. v. Chand Nur (1), that it is not 
open toa Court to find a man guilty of 
abetment ofan offence on a charge ofthe 
offenceitself, The only section under which 
the Appellate Court can base a conviction - 
for abetment is s. 423, Cr. P. O. This sec- 
tion empowers an Appellate Court to alter 
the finding and maintain the sentence. But 
this section must be read with ss, 237 and 
238 of the Code. Section 237 deals with 
a case where the offence has been wrongly 
described in the charge sheet and s. 238 
deals with a case where a Court finds that 
the major offence of which the accused has 
been charged has not been brought home 
to him buta minor offence has been proved. 
Abetment is not a minor offence and itcan 
only come under s. 237 if there is no ele- 
ment in the abetment which is not included 
The learned Assistant 
Government Advocate attempts tosupport 
the order of the Sessions Judge in this case 
by referring to a ruling of the Madras 
High Court, Yeditha Subbaya v. Emperor 
(2), but thisruling does not in any way 
assist the case setup for the Crown; on 
the contrary, the judgment of the Bombay 
High Court to which I have already referr- 
ed, is carefully considered and followed by 
the Madras High Court in this very case. 
As the learned Judge observes: ‘“Ordinari- 
ly, the facts required to prove the abet- 
ment would not be included in the facts 
constituting the principal offence........... ; 
The abetment, therefore, would be complete 
before the principal offence is committed”. 
The principle underlying these rulings is. 
that no man should be convicted of an 
offence on a charge which he has not had 
an opportunity of answering. In the pre- 
sent case Mahabir Prasad was never charged | 
with abetting the commission of this burg- 
lary by obtaining duplicate keys, and al- 
though the trial Court went into this ques- 
tion in detail, it did so merely in order to 
use this circumstance as proof that the 
accused took part in the burglary ; but now 
that the lower Court has held that the ac- 
cused did not take partin the burglary, the 
finding that he abetted the offence before 
its commission by obtaining duplicate keys 
is contrary to law. 

The only question whichI have still to 

(1) 11 B. H. O. R. 240. 


(2) 15 Ind, Cas, 85; 23 M. L. J. 722; 13 Or, L.J, 
453; (1912) M, W., N. 125; 12 M, L, T, 208, 
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decide is whether I should order a re-trial 
or not. I have been through the whole of 
the evidence in this case and I find that 
there is a strong suspicion agaiast this 
Mahahir Prasad. The reason for this 
suspicion is that he had an opportunity of 
obtaining duplicate keys, because on two 
occasions he was in charge of the Treasurer's 
key and on one oceasion thereis a suspicion 
that he obtained possession of the Post 


Master's key. It is not proved, nor even 


. alleged that he is. the only person who 
could obtain access to the two keys, and 
the evidence that he actually obtained the 
Post Master’s key is only this that the 
Post Master missed the key at 4 P. m. one 
day and that the accused searched foritand 
_ found it ina register the nextday. This is 
suspicion but not proof, and apart from this 
incident there is very little toconnect the 
accused with the case. Much is made of his 
movements onthe evening of the burglary, 
but there is nothing that he did on that 
night which is incapable of an innocent 
explanation. The learned Judge seems to 
lay some stress on the fact that Mahabir 


Prasad was pointed out by the co-accused - 


during theinvestigation, but this fact, even 
if it is admissible in evidence, is discounted 
by the finding of the learned Judge that 
these men were known to each other before. 
There isabsolutely no proof that the accused 
had duplicates made ofthe keys, that he 
handed over the keys to his co-accused, or 
that he obtained any part of the stolen pro- 
perty, for the finding of three five rupee 
notes in his possession proves nothing. 

I do not consider that on this evidence 
I should be justified in ordering a re-trial, 
for had the case come before me in appeal 
it is not improbable that the accused would 
have been acquitted. I, therefore, allow this 
application, set-aside the conviction and 
sentence passed upon the accused and order 
that he be set at liberty. The fine, if paid, 
will bereturned to him. 

A. N. A, Conviction set aside. 


MADHORAO GANGADHAR CHITNAVIS V, NARAYAN BHASKAR KHARE, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL Revision No. 228 or 1996, 
August 3, 1926. 

Present:—Mr. Hallifax, A. J. C. 
MADHORAO GANGADHAR 
CHITNAVIS—Accusep—APPLICANT 
VETSUS 
NARAYAN BHASKAR KHARE— 
COMPLAINANT —Non-APPLiCaNnt, 

Penal Code (Act XLV of 1860), s. 499—Imputation 
of dishonesty in management of company—wNotice pub- 
lished in newspaper—Defamation. 

An imputation conveyed in a notice published in a 
newspaper that the complainant has been dishonest 
in the management of the affairs of a Company and 
was trying to conceal the dishonesty by methods that 
were themselves dishonest, is defamatory within the 
meaning of s. 499 of the Indian Penal Code. 


. Application for revision of an order of 
the Sessions Judge, Nagpur, dated the 7th 
April, 1926. 

Dr. Sir H. S. Gour and Mr. i. D. Mande 
for the Applicant. i 

Messrs. M.V. Abhyankar and G., S. Brah- 
marakshas, for the Non-Applicant. 

ORDER.—The case has been argued 
at great length but I am still unable to 
see that there is anything in it that would 
make revision of the order for further trial 
even possible. The learned Sessions Judge 


has held that if the signature on the’ 


original of the notice published in the 
newspaper is that of the accused, all the 
ingredients of the offence of defamation 
are established and that, as far as the case 
has managed to go in two years, that 
signature is proved to be his. That seems 
to me an undoubtedly correct view of the 
matter, and on that view no order is 
possible but that further enquiry shall be 
made and the accused shall be asked to 
deny the signature appearing to be his and 
required toprove that it is not his if ha 
denies it. 

It is perhaps advisable to mention the 
three contentions raised on behalf of the 
accused in this Court. The first was that 
there was nothing defamatory in the notice 
The imputation conveyed by it is that the 
complainant had been dishonest in the 
management of the affairs of the Compan 
and was trying to conceal that dishonesty 
by methods that were themselves dishonest. 
Anything more completely falling 
within the definition of defamation in the 
Indian Penal Code would be hard to ima. 
gine, ` l 


BR _ 
453 
The second argument was that the com- 
_plainant has failed to prove that the signa- 
ture on .the original of the newspaper 
article is that of the accused. That is 
completely proved at present, and the 
accused has never yet denied it, either in 
Court or outside, though a simple denial 
wouldhave saved him a great deal of trouble 
and expense. -It is to be noted that 
even in this Court I heard no definite 
statement to the effect that that signature 
is not his; there was nothing but a criticism 
of the evidence already givea to prove that 
it 15. | 

The third contention was that there is 
no evidence of publication. As the learned 
Sessions Judge has pointed out, if the 
signature-is that of the accused, publication 
is proved beyond the possibility ofdoubt by 
that with the other proved and admitted 
circumstances of the case. |. 

The application for revision is rejected. 

G. RoD. Application rejected. 
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ALLAHABAD HIGH COURT. 
“ORIMINAL Revision No, 394 or 1926. 
July 27, 1926. 

Present: —Mr. Justice Banerji. 
HUSAIN—Accusep—APPLICANT 
versus 


u 
“NOTIFIED AREA MAHOBA, DISTRICT. 


HAMIRPUR-—-OPPOSITE PARTY. 

. U.P. Municipalities Act (IT of 1916), s. 314—Dis- 
obedience of notice—Prosecution, how initiated— 
Receipt of copy of, resolution of Board, whether 
sufficient to start prosecution-—Senience of daily fine, 

gabity of. Bie coe 
AN dee ia under s. 314, U. P. Municipalities Act, 
ean be started by a Magistrate upon receipt from the 
President of the Municipal Board of a copy of a 
résolution passed by the Board that the accused 
should be prosecuted for disobedience of a notice. 
‘The passing of a somes of i daily fine so long as 
‘sobedience continues is illegal. i 
a amini Lal v. Emperor (1) and Amir Hasan Khan 
y. Emperor (2) relied on. - 

Criminal revision from an order of the 
District Magistrate, Hamirpur, dated the 
37th of May, 1926. 

Mr, M. A. Rawat, for the Applicant. 

. -Mr. D. C: Singh, for the Opposite Party.. 
' JUDGMENT.—This.is an application 
in ‘ravision under the following circum- 
stances:— Seat l l 
‘Husain, the petitioner, was served with 


à notice on the 15th December, 1925, that. 


lie should demolish within-24 hours certain 
Goiistructions,. I must,say that the notice 


` = 
NA, KAR Ma . 


Wasa most unreasonable one in that the 
“petitioner was asked to demolish the house 
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within 24 “hours; but I have got nothing 
whatever todo with that. All that 1 have 
got to see is whether Husain has 
rightly convicted. 

It has been argued on behalf of Husain 
that the prosecution is incomplete, bécause 
no person has filed the complaint and has 
been examined as a prosecution witness, 


who had been authorized by the Notified: 


314 of the 
In my opinion there 


Area of Mahoba under s8. 
Municipalities Act. 


is -no force in thiscontention. I have ex- . 


amined the record, and I find that on the 
2nd February, 1926, the Notified Area of 
Mahoba did pass a resolution unanimously 
that the petitioner should be prosecuted 
for disobeying the notice, which was served: 
onhim on the 15th December, 1925. Ihave 
looked at the notice. IJtis’a notice signed 
by the President of the Notified-Area, and, 
therefore, the petitioner can have no legiti- 
mate ground for complaint that the-notice 
is not legally -a proper notice. 
that the Chairman-of the Municipality sent 
a copy of the resolution of the Municipal 
Board to the Magistrate of the District, and, 
thereupon the case against Husain was 
started. I am of opinion that there isa 
substantial complaint within the provisions 
of s. 314, in that that section requires 
“upon information received from the Board” 
a, prosecution could be started. The Munici- 
pal Board could not send information ex- 
cept through some officer, and I am of 
opinion that the President was proper officer 


to inform the Magistrate of the resolution , 


of the Board. I am, therefore, of opinion 
that theconviction of Husain is correct. 
After inflicting a fine on Husain, the 


learned Magistrate, who tried the case, went. 


on to impose a daily fine of Re. 1. This 
order offends against a number of rulings 
of this Court, see Kashmiri Lal v.Hmperor 
(1) and Amir Hasan Khan v. Emperor (2), 
An application for revision was put. in 
before the learned District Magistrate of 


been - 


f 


It appears . 


Mahoba, and he has got behind these rul- ` 


ings by saying that this is really of second 
conviction. I have searched the record all 
over, and I find that this statement of the 
Magistrate is absolutely’ incorrect. J, 


therefore, set aside that part of the order 


of the Magistrate, which imposes a daily 
fine. The application is otherwise dismissed, 
A. N. A. . Order partly set aside. 
(1) 63 Ind. Cas. 410; 19 A. L. J. 541; 22 Cr, L. J. 650; 
49 A. 644; 3 U. P. L. R. (AJ) 175. j 
(2) 46 Ind. Cas. 150; l6 A, L, d, 527; 19 Or Li J 


694; 40 A. 569, 
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MADRAS HIGH COURT. 
Seoonp O1vIL AppgaL No. 71 or 1923. 
November 4, 1925. 
Present:—Mr. Justice Spencer. 
KRISHNASWAMEI NAIDU AND otiers— 
De¥enpants Nos. 2 AND 3—APP&LLANTS 


f VETSUS 
S. VARNIKALINGAM PILLAI AND OTHERS 


— PLAINTIFFS — RESPON VENTS. 

Trustee—Co-trustees—Execution of bond by one 
without expressly charging temple property —Suit after 
death of executant against other trustees—Decree 
against temple properties—-Subrogation. 

. Where one of three trustees of a temple executed a 
bond in favour of the plaintiff in discharge of prior 
loans incurred for temple purposes but there were no 
express words creating a charge on the income of the 
tem ple or its properties, in a suit on the bond by the 
plaintiff after the death of the executant trustee 
against the other trustees : 

Held, (1) that no decree could be passed against the 
temple properties in the hands of the defendants 
trustees who were not parties to the suit document ; 
[p. 435, col. 1.] 

(2) that the bond having been executed by only one 
a . ive trustees was not binding on the temple; 
Tabid. 

(3) that since the deceased trustee’s legal repre- 
sentatives were not parties to the suit, the plaintiff 
could not ask fora decree against the temple proper- 
ties by subrogation to the rights of the deceased 
trustee. {ibid.] 

There is a presumption that when a trustee signs 
a promissory-note, he intends to incur an individual 
responsibility, because he does not represent any other 
person in law. [p 434, col. 1-] 

When a trustee borrows money for purposes of a 


trust upon a promissory note with a personal under- * 


taking the creditor cannot be given a decree charg-, 
ing the amount against the trust property. [ibid.} 

Palaniappa Chettiar v. Shanmugam Chettiar (), 
Swaminatha Aiyar v. Srinivasa Aiyar (2), relied on. 

. Sundaram Chettiar v. Viswanatha Pandarasannadhi 

(6), distinguished. 

Whether a bond executed by a trustee creates a 
_ liability on the trust must be determined on the 
wording of the document itself and without reference 
to extrinsic evidence. [p. 434, col. 1.] 

Although there is nothing improper in one of the 
trustees of a temple being permitted to supervise the 
routine work, there can be no general authorisation 
by the other trustees permitting the so-called manag- 
ing trustee of a temple to incur debts on behalf of the 
tample and create a charge on the temple properties. 
For so doing, the express consent and authorisation of 
dee other trustees beforehand is essential. [p. 435, col. 


“Co-trustees form, as it were, one trustee and must 
exercise the powers of their office in. their joint capa- 
city and cannot act separately. [p. 434, col. 2.] 


Second appeal against a decree of the 
District Court, East Tanjore at Negapatam, 
in A. S. No, 182 of 1921, preferred against 
that of the Court of the Subordinate 
Judge, Mayavaram, in O. S. No. 89 of 1918. - 


Messrs. K. V. Krishnaswami Iyer and N, 
Swaminatha Iyer, for the Appellants, 
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Messrs. S. Muthiah Mudaliar and K. 
Narasimha Iyengar, for the Respondents. 

JIUDGMENT.—This appeal has been 
argued at considerable length but the points 
of law which have been raised are really 
quite straightforward and covered by 
authority. The suit was brought by two 
ereditors to recover money from Sri Subra- 
maniaswami temple at Perambur represent- 
ed by the trustees who are defendants 
Nos. 2 and 3. The cause of action is the 
execution of a simple money bond, Ex. A, 
for Rs. 5,800 on the 15ih November, 1911, 
by a former trustee, Mutha Pillai who is now 
dead. Exhibit A consolidates certain prior 
promissory notes, Ex. B series. The Sub- 
ordinate Judge dismissed the suit holding 
that Mutha Pillai had no power to borrow 
money on behalf of the devasthanam and 
that these debts had not been proved to be 
either necessary or beneficial to the devas- 
thanam. The District Judge reversed the 
decree of the Sub-Court and #@granted a 
decree for the sum claimed with interest 
recoverable from temple properties in the 
hands of the defendants. 

The first question is whether the bond, 
Ex. A, created any liability against the 
temple. This must be determined from the 
wording of the document itself and without 
reference to oral evidence. The suit bond 
is signed by Matha Pillai who styles him- 
self as the panchayatdar of Sri Subramania- 
swami temple. He contracted as follows: 
“As the said temple has received the sum 
of Rs. 5,800 as per particulars given above, 
I shall pay the same to you with interest at 
10 annas per cent, per mensem from this date, 
each year’s interest being payable on the 
I shall 
pay the principal on or before 15th Novem- 
ber 1925, get an endorsement of payment 
upon this and take this back.” This is fol- 
lowed by certain undertaking as to what is 
to happen if the principal and interest are 
not paid on the due date. It is signed 
Mutha Pillai, panchayat, and witnessed by 
three witnesses. On the face of it, this 
document creates a personal liability against 
Mutha Pillai. There are no express words 
creating a charge on the income of the 
temple or its properties. The District 
Judge states in his judgment that a con- 
siderationof the evidence leaves the impres- 
sion that what the parties intended was that 
payment should be made out of the temple 
funds, that temple funds alone should go in 
liquidation of the debt, and that a charg 
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was intended to be created. As I have said, 
the intention of the parties must be gathered 
from the document and here not only are 
there no words making the trust liable but 
the presumptions are all against that being 
the intention of the parties. I observed in 
Palaniappa Chettiar v, Shanmugham Chettiar 
(1) that there isa presumption that when 
a trustee signs a promissory note, he intends 
to incur an individual responsibility, be- 
cause he does not represent any other 
person in law. What was said there about 
a promissory note holds good also for a 
bond in the term of Ex. A, in which the exe- 
cutant personally undertakes to pay what 
is due. In Swaminatha Aiyar v. Srinivasa 
Aiyar (2) Abdur Rahim, J., and I held that 
when a trustee borrows money for purposes 
of a trust upon a promissory note, the credi- 
tor cannot be given decree charging the 
amount against the trust property. We 
observed that it would be clear injustice to 
pass a decree making the trust property 
liable for the debt. when the creditor lent 
money on the personal security of the 
trustee. The plaintiffs in the present case 
have not made the legal representatives of 
Mutha Pillai parties to this suit or asked for 
a decree against them. So, there is no 
question now of giving a decree in any 
other form than a decree for payment out 
of temple funds against the present trus- 
tees, who were not parties to the suit docu- 
ment. Three cases Parsotam Gir v. Dat 
Gir (3), Lakshmindrathirtha Swamiar v, 
Raghavendra Rao (4) and Srimath Daivasi- 
kamani Pandrasannidhi v, Noor Mohammed 
Routhar (5) have been quoted for the re- 
spondents as instances where decrees have 
been granted against the income of mutts 
on account of debts contracted by the 
heads of muits. The manager of a muit 
.is something more than a trustee and I, 
therefore, consider that those cases are not 
strictly in point in dealing with trust pro- 
perty. In Sundaram Chettiar v, Viswa- 
natha Pandarasannadhi (6) the trustee of 
a temple borrowed money for temple pur- 


(1) 49 Ind. Cas. 23; 41 M. 815; 8 L. W. 317; 35 M. L. 
J. 90, 24 M. L. T. 51. 

(2) 38 Ind. Cas. 172; 32 M. L. J. 259; 21 M. L.T, 
91; 5 L. W.323; (1917) M. W. N. 278. 

(3) 25 A. 296; A. W. N. (1903) 50. 

(4) 59 Ind. Cas. 287; 43 M. 795; 12 L. W. 189; 39 
M. L J. 174; (1920 M. W. N. 568; 28 M, L. T. 269. 

(5) 31 M. 47; 17 M. L. J. 553; 3 M. L. T. 95. 

(6) 72 Ind. Cas. 103; 45 M. 703; 31 M. L. T. 66; 16 
L. W. 83; 43 M. L. J, 147; (1922) M, W. N, 444; A, I 
R. 1922 Mad, 402, 
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poses and the creditor was given a decree 
against temple funds besides a personal 
decree against the trustee. The trustee in 
that case happened to be also the head of a 
mutt. Apparently, he was the sole trustee. 
The suit, however, was based upon a con- 
tract, the trustees having contracted to 
discharge the debt out of temple funds. 
Thereisno such undertaking in Ex, A 
and, therefore, the present trustees cannot 
be compelled to perform the contract enter- 
ed into by their predecessor. In O. R. P. 
No. 541 of 1921, it was held that a decree 
in a small cause suit which directed certain 
trustees to pay a debt out of temple pro- 
perties did not require to be revised, seeing 
that there was a finding that the agent of 
the trustees had pledged the credit of the 
institution and that he was competent to 
do so. 

In the present case, the plaintiffs would 
have to meet a further difficulty before they. 
could obtain a decree for payment of the 
debt out of temple properties and that is 
that Mutha Pillai, who executed Ex. A, 
acted alone and not in conjunction with 
the other two trustees. One of those other 
trustees was one Ramaswami Iyer who 
resigned office in 1913 or 1914 after the exe- 
cution of Ex, A, and thethird Doraiswami 
Chetti isthe present Ist defendant. These 


‘two trustees may, as a matter of fact, have 


been active or inactive trustees but in a 
transaction in which it was intended to 
pledge the credit of the temple or to 
borrow money upon the security of temple . 
property, it was certainly necessary for all 
the trustees to join together. This is the 
law under s, 48 of the Trusts Act. Section 47 
prohibits the delegation of the duties of a 
trustee, unless the instrument of trust so. 
provides or the delegation is, in the regular 
course of business, necessary.’ In Rama- 
nathan Chetty v. Murugappa Chetty (7), 
Kumban v. Moorthi (8) and Thina Shan- 
mugha Mooppanar v. Monachuna Nana 
Subbayya Moopanar (9) the law was clearly 
stated by three Benches that co-trustees 
form, as it were, one trustee and must exer- 
cise the powers of their office in their 
joint capacity and cannot act separately. 
It has been suggested that Mutha Pillai 


(7) 27 M. 192; 13 M. L J. 341. 

(8) 7 Ind. Cas. 422; 34 M. 406; (1910) M. W. N. 359; 
8 M. L. T. 208; 20 M. L. J..951 

(9) 70 Ind. Oas, 645; 42 M. L.-T. 133; 15 L. W. 283; 
(1922) M. W. N. 106; 31 M, L. T, 266; A. I. R. 1924 
Mad, 917, 
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was the managing trustee, and that as 
manager he could have borrowed money 
for necessary purposes such as repairing 
the temple buildings without getting the 
other trustees to join with him. On this 
point, L am thoroughly in accord with the 
observations of the Subordinate Judge who 
said that there would be nothing improper 
in one of the trustees baing parmitted to 
- supervise the routine work in the temple 
but that there would be no general authori- 
sation by the other trustees permitting the 
so-called managing trustee to incur debts 
on behalf of the temple and create a charge 
on the temple properties. For so doing, 
the express consent and authorisation of 
the other trustees before hand is certainly 
essential and in this case, it is absolutely 
wanting. 

Another suggestion isthat the plaintiffs 
are entitled to a decree against the temple 
properties by subrogation to the rights of 
the trustee, but although in the plaint, in 
para. 14, the claim by way of subroga- 
tion has been raised, the claim could not 
be disposed of in the absence of the legal 
representatives of Mutha Pillai to whose 
rights the plaintiffs claim to be entitled to 
be subrogated. The whole question of sub- 
rogation where a creditor claims to stand 
in the shoes of a trustee, is a difficult one 
_ as was pointed out in Swaminatha Atiyar 
v. Srinivasa Atyar (2). It would be impos- 
sible to give a decree against the trust 
property without evidence that the trustee 
who borrowed the .money was himself 
entitled to receive any money from the 
trust at the time when the money was 
advanced. It would be necessary, to have 
a, settlement of accounts as between the 
deceased Mutha Pillai and the trust funds. 
The decree which the plaintiffs ask for in 
the present case and the District Judge 
has given them, namely, that the amount 
of the debt should be recoverable from the 
temple property in the hands of the defend- 
ants, is such a decree as properly could not 
be given except on the footing of the money 
having being borrowed on the security of 
the temple properties. Upon the frame of 
the present suit, I am clearly of opinion 
that the plaintiffs are entitled to no such 
relief against the present trustees or the 
trust which they represent. Lastly, it was 
suggested that the plaintiffs might be given 


a decree against the trust properties on the . 


footing that they were entitled to be paid 
for necessaries supplied. Ifthat had keen 
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the plaintiffs’ case in the plaint, they would 
have had to meet objections that would arise 
out of the dates when each of the several 
items of debt became payable. 

The appeal is allowed with costs here 
and in the lower Appellate Court and the 
decree of the Subordinate Judge dismissing 
the suit with costs is restored. 

V. N. V. Appeal allowed. 

A. N. A. 


ES a aman te 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No. 2535 oF 1922, 
June 7, 1925. 

Present:—Mr. Justice Fforde and 
Mr. Justice Campbell. 
SHAHAMAD—DgsrenDantT—APPELLAN?P 
VETSUS 
SALABAT AND OTHERS— PLAINTIFFS 
AND OTHERS—DEFENDANTS— RESPONDENTS. 

Limitation Act (IX of 1908); ss. 6, 9—Reversioner 
born after alienation—Legal disability—Eaxtension of 
time. 

Extension of period under s. 6 of the Limitation Act 
can only be claimed by a person entitled to institute 
the suit at the time from which the period of limita- 
tion is to be reckoned. [p. 436, cols. L & 2.] 

Ranodip Singh v. Parmeshwar Pershad (3), relied 
upon. 

Therefore, a reversioner born afterthe date of an 
alienation can contest its validity only ifthe period 
of limitation has not expired before the date of his 
birth and ifhis suit is brought within the period 
prescribed by law. [p. 436, col. 1.] 


Second appeal from a decree of the 
District Judge, Lyallpur, dated the 26th 
June, 1922, reversing that of the Munsif, 
First Class, Jhang, dated the 10th June, 1921, 

Mr. R. C. Soni, for Mr. M. Sleem, for the 
Appellant. 

Mr, B. A. Cooper, forthe Respondents. 

JUDGHRIENT.—Two brothers effected 
a sale of ancestral land by a registered 
deed, dated the 24th of July, 1907. On the 
24th February 1920 a declaratory suit was 
brought ey the sons of the alienors for a 
declaration that the sale should not affect 
their reversionary rights. These sons were 
Salabat and Waryam sons of Sultan and 
Karam and Beg sons of Wali Dad. 

The question for decision in the second 
appeal which arises out of the suit is whe- 
ther the suit was brought within limitation, 
The lower Appellate Court held that 
Salabat, who is admittedly of age, was not 
under 2lyears of age on the date of the 
institution of the suit. This isa finding 
of fact and is final so far as Salabat is cuy- 
cerped, 
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The ages of the other plaintiffs as given 
in the plaint were, Waryam 8 years, Karam 
7 years, and Beg 4 years. The learned 
District Judge has held in regard to them 
that they were born after the alienation 
but that since there was at the time of 
the alienation in existence a male rever- 
sioner, i. e., Salabat, who could impugn the 
sale, therefore, the after-born sons were 
competent todo so. The question whether 
the. suit of such after-born sons was within 
time seems to have been glossed over by 
the learned District Judge and thereis no 
distinct finding upon it, The learned Dis- 
trict Judge, however, treated the suit as 
within time and gave the plaintiffs a decree. 


The first point taken on second appeal. 


is that the suit of these three minor plaint- 
iffs is outof time and this contention must 
prevail, The law governing the case is con- 
tained inthe Punjab Act I of 1900 andthe 
period of limitation for the suit was 12 
years from the date of attestation of the 
mutation, There is nothing in the judg- 
ments of the lower Courts to show what 
this date was, butit appears to have been 
admitted throughout the proceedings to be 
a date more ‘than 12 years previous to the 
institution ofthe suit. Salabat was alive at 
thetime of the alienation and also at the time 
of mutation and hence time began to run 
in favour of the vendees from that date. 


Under s.9 of the Limitation Act the sub-. 


sequent birth ofother sons could not stop 
the running of time. It was pointed. out 
in Umra v. Ghulam (l) that although a 
reversioner born after an alienation has 
been made is under certain conditions 
undoubtedly competent to contest its 
validity, he can only do so if the period 
of limitation has not expired before the 
date of his birth and if his suit is brought 
within the period prescribed by law. The 
same decision was given in Inayat Khan 
y, Shabu (2) andit has recently been pointed 
out by their Lordships of the Judicial 
Committee in Ranodip Singh v. Parmeshwar 
Parshad (3) that the extended period under 
s. 6 of the Limitation Act can only be 
claimed by a person entitled to institute 


-(1) 22 P. R.1907; 27P. L. R.1908; 89 P. W. R. 
1907. 

(2) 108 P. R. 1907; 196 P. W. R. 1907. 

(3) 86 Ind. Cas. 249; 47 A. 165; A. I R. 1925 P.C. 
33; 48M. L. J. 29; 21 L. W. 236; 20. W.N. 1; 23 
A.L. J. 176; 27 Bom. L. R 175; 190. L.J. 74; 26 


PL. R13: LR 6 A. (P.O) 47; (1925) M. W. 
N. 262; 27 O. ©. 343; 29 Q. W. N. 666; 52 I. A. 69 
P.O). 
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the suit at the time from which the period 
of limitation is to be reckoned. These 
three minor plaintiffs, not beingin existence 
at the time ofthe mutation, were not so 
entitled, and they were only permitted to 
sue before the expiry of 12 years from 
the date of the mutation through a next 
friend. 

The appeal is accepted and suit is dis- 
missed with costs throughoutas barred by 
time. 


'R. L. Appeal accepted. 


PATNA HIGH COURT. 
APPEALS FROM APPELLATE Decrees Nos. 267 
TO 271 or 1925. 
June 16, 1926. 
Present:—-Mr. Justice Ross and 
Mr. Justice Kulwant Sahay. 
Babu KULDIP SARAN SINGH— 
PLAINTIFF—APPRLLANT 
VETSUS $ 
RAGHUNANDAN SINGH AND OTHERS 
— DEFEN DANTS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 105, 188— 
Suit for enhancement of rent-—Karta of Mitekshara 
family recorded as sole landlord, whether can sue. 

The karta of a Hindu Mitakshara family, who is 
also the sole recorded landlord of the -touzi, can bring 
asuit for enhancement of rent under s. 105 of the 


- Bengal Tenancy Act, without joining the other mem- 


bers as plaintiffs with himself. |p, 437, col. L] 
Sati Prosad v, Radha Nath (1) and Sati Prosad 
Gorga v. Sanatan Dhara (2), distinguished. 


, Appeals from a decision of the Sub- 

ordinate Judge, Patna, dated the 3lst 

January 1025, reversing those*of the Munsif, 

iG Court, Patna, dated the 26th March, 

1y24. 

= Mr. B. C. Sinha, for the Appellant. 
JUDGMENT. 

Ross, d.—This is an appeal by the 
plaintiff in a suit for enhancement of rent. 
The Munsif decreed the suit for enhance- 
ment-at the rate of 5annas 3 pies in the 
rupee. Before the Subordinate Judge in 
appeal that rate was questioned, but this 
point was decided in iavour of the plaint- 
iff. The suit was, however, dismissed on 
the ground that it was brought by the 
plaintiff alone, although admittedly he had 
an infant son, and under s. 188 of the 
Bengal Tenancy Act the suit had to be 
brought by all the landlords and was, there- 
fore, not maintainable by the plaintiff only. 
The learned Subordinate Judgerelied on the 
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decisions in Sati Prosad v. Radha Nath (1) 
and in Sati Prosad Gorga v. Sanatan Dhara 
(2). In both of these cases the same point 
was decided and on the same grounds, and 
in fact in the second the first decision 
was. quoted. Now all that was decided in 
that ease was that a suit for assessment of 
rent for excess land instituted by some of 
the members of a joint Mitakshara family, 
cannot be considered as instituted by them 
as agents for other members, authorised to 
act on behalf of all the landlords within 
the meaning ofs. 188 of the Bengal Tenancy 
Act. It was pointed out that the Legis- 


lature has expressly provided for the per-. 
formance of such an act, not only by the ` 


entire body of the joint landlords, but also 
by their representative, In that suit it, 
could not have been argued that the plaint- 
iffs were acting in a representative capacity 
because more than one member of the joint 
family had brought the suit without in- 
cluding the other members. The present 
suit is entirely different. The sole plaint- 
iff is not only the karta but he is the sole 
recorded landlord of this touzi. The 


principle applicable in such a case has. 
been laid down by this Court in Hazari. 


Lal Sahu v. Ambica Gir (3) where at 
page 594* if was said in dealing with the 


question of applicability of s. 188 in the ` 


, circumstances of that case which dealt with 
an application under s. 105 of the Bengal 
Tenancy Act “All the recorded proprietors 
of the touzi are nam3d as applicants in 
the application and the absence of the 
name of Sukhbram Singh, even if he be the 
managing member, 


recorded as proprietors are all joined in 
the application. Iam, therefore, of opinion 
that the learned Special Judge was wrong 
in holding that the application under s. 105 


~could-not be maintained by reason of the 
provisions of- s. 188 of the Bengal Tenancy’ 
It is true that in that case the. 


Act.” 
‘decisions upon which the learned Subordi- 


nate Judge relied were not cited, but the 
principle is laid down and, therefore,. is 


nothing in these decisions to conflict with. 


that principle.. In my opinion the suit was 
properly constituted and the plaintiff is 


(1) 18 Ind, Gas. 197; 16 O., L. J. 427. 

(2) 61 Ind. Cas. 549; 25 O. W. N. 38. 

(3) 79 Ind. Gas. 9; 5 P. L. T. 591; (1923) Pat. 273: 
A. I R. 192 Pat. LOL; 3 Pat. 67; 2 Pat. L. R. 169. 
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will not make the. 
application illegal if the persons who are. 
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entitled to a. decree for:enhancement at 5 
annas 3 pies in the rupee.” . 

The appeal must, therefore, be decreed 
and the decision of the Subordinate Judge 
set, aside and that ofthe Munsif restored. 
As the respondents do not appear there will 
be no costs in the appeal, but the plaintiff 
is entitled to the costs in the lower Appel- 
late Court. 

This judgment will govern Second 
Appeals Nos. 268 to 271 also. 


Kulwant Sahay, J.—I agree. 
N. H. Appeal allowed, 


m 


MADRAS HIGH COURT. 
CIVIL APPEAL No. 445 or 1922. 
| March 26, 1926. 
Present:—Mr. Justice Krishnan and 
Mr. Justice Venkatasubba Rao. 
Sri Mahant PARAMANANDA DAS 
GOSWAMI—P arntire—APpPELLANT 
l VETSUS 
`. RADHAKRISHNA DAS AND otarrs— 
-  DEFENDANTS— RESPONDENTS. 
Limitation Act (IX of 1908), Sch. B Arts. 120, 124 
Succession to office based on nomination by last holder 
—Suit for declaration of title and possession—Article 
applicable—Office, whether hereditary. 

A suit by a plaintiff for a declaration that he is 
the lawful head of a mutt and for recovery of pro- 
. perties belonging to it on the allegation that he wus 
nominated to the office by the last holder is not one 
for possession of an hereditary office within the mean 
ing of Art. 124 of Sch. I, Limitation Act, but is 

governed by Art. 120. [p. 439, col. 2.) 
If the successor to an office owes his title to 
-nomination or appointment, that is, if his succession _ 
depends upon the volition of the last incumbent of 
the office, and does not rest upon independent title, 
the office cannot be said to be hereditary. [idid.] 
When a person succeeds to the office of the head of 
a mutt by nomination, he cannot be deemed to succeed 
-as if on intestacy. [p. 441, col. 1.] 
Jagan Nath Das x. Birbhadra Das (11), relied on. 
Appeal against a decree of the District 
Court, Ganjam, in O. S. No. 31 of 1921. 
Mr. A. V. Viswanatha Sastry, for the Ap- 
pellant. < | 
Messrs. A. Krishnaswami Iyer and RB. 
Jagannadha Doss, for the Respondents, 
JUDGMENT. 
Venkatasubba Rao, J.—The plaint- 


iff filed the suit which gives rise to this 
. appeal,.for a declaration that he was the law- 
- ful mahant of the Ganga Mata mutt, and for 
~ recovery of properties belonging to it: The 


mutt is situated at Puri but it owns pro- 
perties of considerable value in the Dis- 
trict of Ganjam. The District Judge who 
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tried the suit dismissed it on the ground 
that the plaintiff's suit was barred by limi- 
tation. No question of fact was tried in 
the caseand the learned Judge held that 
on the allegations in the plaint the claim 
was barred. We are not, therefore, con- 
cerned with the truth or falsity of the 
statements in the plaint but the only 
question is whether on these averments 
made in it the suitis in time or is barred. 
If the plaint can be construed as one for 
possession of a hereditary office, the Article 
applicable is Art. 124 of the Limitation 
Act, which prescribes a period of 12 years 
and the suit would not be barred. If, on 
the other hand, the claim cannct be regard- 
ed asone toa hereditary office, Art. 120 
which prescribes a period of 6 years ap- 
plies and thesuit would then be barred, 
The point tobe decided is,on the allega- 
tions in the plaint, is this a suit for 
possession of a hereditary office ? 

In para. 6 of the plaint the plaintiff refers 
tothe fact that the late Mahant Sri Madhava 
Das nominated him as his successor and 
wrote in hisown hand the Guru Pranali 
and the Sidha Pranali containing the plaint- 
iff's name ahd handed the Pranalis to the 
plaintiff in token of his appointment as his 
successor. He further says that the appoint- 
ment isirrevocable and was not revoked by 
the late mahant. 

In paras. 8 and 9, the plaintiff alleges 
that the lst defendant puts himself for- 
ward as the successor to the late mahant 
on the strength of a Will executed by the 
latter, the genuineness of which the plaint- 
iff does not admit. He adds that he 
denies that the Ist defendant was nomi- 
nated by the previous mahant as his suc- 
cessor. 

In para, 13 hesays that the lst defend- 
ants nomination, even if true, is invalid 
by reason of hisown previous nomination. 

These are the principal paragraphs where 
the plaintiff's title to the office is set 
out and in these he very clearly bases 
his title upon nomination by the previous 
mahani. . 

In para. 5 he says thus:—“The petitioner 
(plaintiff) is the Pattachela which means 

the principal chela and alsoa chela chosen 
to succeed to the mutt after the mahant.” 
And again in para. 7 he says:—‘Moreover 
the petitioner (plaintiff) is the only chela 
fit to become the successor left behind the 
late mahant,” 

I do not think that the plaintiff puts 


PARVANANDA DAS GOSWAMI V. RADHAKRISHNA DAS, 


N 


[97 1. 0.1928) | 


forward in either of these two paragraphs. 
any claim to a hereditary offics. The state- 
ment that he is the principal chela implies 
that there are other chelas. Why hede- 
scribes himself as “principal chela” he does 
not explain. I donot think it can be said 
that the allegation means that he occupies 
a particular character, which, apart from 
and independent of nomination, clothes him 
with the right to succeed. It is not as ifhe 
has made an allegation that he is the senior- 
most chela and as such entitled to succeed 
without the intervention of the previous 
mahant. The reference in para. 7 to his 
being “the only chela fit” again shows that 
he is not relying upon his filling any de- 
finite legal character which entitles him to 


' succeed. The word ‘fit’ connotes that he is 


personally qualified from moral and such 
other standpoints of view. ` 

Paragraph 15 of the plaint asks for the- 
removal of the defendant and appointment 
of a suitable mahant, which means of course 
not necessarily the plaintiff. In para. 16 
he reiterates his claim that he is the only 
person entitled according to law and custom 
of the mutt. 

Ona careful reading of the plaint, I find 
that the claimis put forward only on the 
ground of nomination or appointment by 
the previous mahant. The appellant’s learn- 
ed Vakil’s contention is, that the plaint 
must be so construed as if there is an 
allegation that the plaintiff, by reason of 
a certain legal character that he possesses, 
is entitled to the succession of the mutt. 
This contention seems to ba unfounded 
and must be overruled. This is, however, 
a minor contention and I shall now proceed 
to deal with the principal argument ad- 
vanced by him. 

Mr. A. V. Viswanatha Sastri, the appel- 
lant’s learned Vakil, puts his case thus :— 

“In the case of a mutt, he contends, if the 
incumbent nominates and duly installs his 
successor, the latter succeeds not by force 
of the nomination but by reason of the fact 
that the heir has been irrevocably fixed 
who succeeds under the law of inherit- 
ance.” 

There is a fallacy underlying this argu- 
ment. The learned Vakil relies upon the. 
text of the Hindu Law which says: “As 
regards the property of a hermit or an 
ascetic the heirs are in their order the pro- 
prietor, the virtuous pupil and the spiritual 
brother and associate in holiness.” (Yajna- 
valkya, II, 138). 
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In thecase of a chela or pupil succeeding 
to his master, there can be no difficulty as 
he is under the Hindu Law of inheritance 
the heir entitled to succeed. As theson is 
the héir of his father, so is the disciple the 
heir of his spiritual teacher. If, therefore, 
the matter stops there andthe chela suc- 
ceeds by the mere reason of his being chela, 
there can be no- question that the succes- 
sion is hereditary. Similarly, if there are 
several chelas and, by the usage of the mutt, 
the offize is transmitted according to cer- 
tain definite rules of descent, say to the 
seniormost chela, even then the office 
can rightly be said to be hereditary, for it 
vesis on the death of the holder, in the 
person designated by law or usage as his 
heir. If, however, a particular c4ela’s title 
to succeed depends on his being preferred 
to the rest and nominated, by a voluntary 
act of theincumbent, it seems to me that 
such aclaim cannot be described as a 
claim toa hereditary office. Such a nomi- 
nation, it has been urged, is analogous to 
adoption; but this position seems to be un- 
sound, as, though by some stretch of langu- 
age the affiliation of a chela may be said to 
amount to an adoption, it seems difficult 
to hold that nomination of one out of 
several chelas stands on a similar legal foot- 
ing. If there is a single chela he succeeds 
by virtue of his being the heir. When there 
are saveral chelas the position is that each of 
them having been affiliated has‘ on this 
theory been adopted, Ex hypothesi, the 
particular chela ‘nominated is one of those 
that had been adopted. And it is sug- 
gested that nomination is equivalent to a 
second adoption. This argument shows the 
danger of extending the fiction of adoption 
andI am not prepared to hold that when 
one out of several chelas is nominated to 
the offize, his position is that ofa heir who 
succ3eds under the law of inheritance. The 
obs2rvations in Achyutananda Das v, Jagan- 
nath Das (1) were made with reference to 
the affiliation or adoption of a chela, who, 
under the law, is entitled to inherit to the 
guru and cannot have any bearing on the 
question at issue. 


The appellant’slearned Vakil to be logical 
had to contend that although the nomina- 
tion may be under a Will of the late incum- 
bent, the transmission must be deemed to 
be in the nature of a hereditary succession. 


t 


(1) 27 Ind. Cas. 739; 200, W, N. 122 atp. 124; 21 
0. L. J. 96 ih. NK 
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This shows the fundamental unsoundness 
of the argument. Intestate succession and 
succession under a Will are two distinct 
and entirely different conceptions known 
to law. To say that a person who suc- 
ceedsunder a Will inherits as heir, is clearly 
a contradiction in terms. If the successor 
owes his title to nomination or appoint- 
ment, that is, his succession depends upon 
the volition of the lastincumbent and does 
not rest upon independent title, I am in- 
clined to the view that the office cannot be 
said to be heraditary. In this case, the 
appellant does not rest histitle on his filling 
a particular legal character, say, that of a 
senior chela who succeeds tothe offics whe- 
ther he is nominated or not nominated; and 
his claim, therefore, is not, in my opinion, 
one under Art. 121, for possession of a 
hereditary office. This is the view I am 
disposed totakeon principle and on the 
reason of the thing and no case that has 
been cited at the bar compels meto takea 
different view. 

In Satyadeo Dass v. Santoke Dass (2) it 
was found that the plaintiff was the late 
mahant’s only chela and that in the mutt 
in question a chela succeeds if there be one 
and if there be more than one a successor 
is appointed by the mahant from amongst 
the chelas. When it was found that the 
plaintiff was the only chela, it was un- 
necessary to discuss the further question 
whether he was duly installed and nomi- 
nated, but the Court for some reason dis- 
cussed the evidence bearing on that point 
and found that the plaintiff was duly ap- 
pointed. In the course ofthe judgment the 
word “hereditary? is used in connection 
alike with the succession of the only chela 
aswell as the chela preferred out of many 
(see page 364*). The learned Vakil relies 
upon this passage but I donot think that 
from the casual use of the word like this, 
such a legal inference can be drawn. The 
appellant next relies upon what may be 
said to be implied in a dictum in: Sita 
Pershad v. Thakur Das (3). Here again 
there is neither a direct nor an indirect 
statement bearing on the question but from 
the.use of the word “hereditary” in connec- 
tion with succession resting upon appoint- 
ment, it is urged that the passage may 
be treatedas an authority in favour ofthe 
appellant. I cannot agree to this. In Raghu- 

2) 50. L. J. 360. 

+3) 50. L. R. 73 at p. 90. 

“page of 3 Q. LJ. —(Ha.] = 
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bhushana v. Vidiavaridhi (4) there is an 
observation to the effect that spiritual 
affiliation is analogous to adoption, but as 
I have already shown, this is beside the 
point. In Achyutananda Das v. Jagan Nath 
Das (1) there is a passage where it is said 
that the office .of the chief mahant is here- 
ditary and devolves upon the chief disciple 
of the mahant “who moreover usually 
nominates him as his successor.” It was 
not intended to state the law in this pass- 
age and this cannot be availed of by the 
appellant. Ihave already referred to this 
case on another point In Sammantha 
Pandara v Sellappa Chetti (5) the word 
‘inheritance’ occurs in respect of a disciple 
chosen who succeeds to the property. This 
cannot warrant the inference that the 
learned Judges intended to lay down that 
the office is hereditary. Idonot think it 
worth while to discuss in detail Ranga- 
chariar v Yegna Dikshatur (6), Thiruvam- 
bala Desikar v. Nanikkavasaka Desikar (7) 
and Kailasam: Pillai v, Nataraja Tambiran 
(8) as the dicta in each of these cases 
afford very little basis for the contention 
put forward. Rajaof Palghat v. Raman 
Unni (9) has alsobeenrelied on by the appel- 
lant. It was held there that adverse pos- 
session for over a statutory period of the 
office of trustee against a prior stanee, is 
a bar to the suit by his successor. Deal- 
ing with the position of astanam holder 
under the Law of Malabar, the learned 
Judges saidthat a stanam is descendible 
in a peculiar line of succession and that 
each successive holder is in the same posi- 
tion as an ordinary heir, succeeding on 
intestacy. There ig a statement in the 
judgment that the succession to mutts and 
stanam stands on the same footing. On 
the strength of this, it is contended that 
when a person succeeds to the office of the 
head of the mutt by nomination, he must 
be -deemed to succeed as if on intestacy. 
There is clearly no warrant for this sug- 
gestion and indeed any such inference is 
repelled by thesentence in the same judg- 
ment. “In either case (in the case of an 
ordinary heir or that of a stance) it is the 


(4) 34 Ind. Cas. 875. . 
(5) 2 M. 175; 3 Ind. Jur. 558; 1 Ind. Dee. (xN. s.) 


393. 
(6) 13 M. 524 at p. 536; 4 Ind Dec. (x. s.) 1078 


(7) 34 Ind. Cas. 57; 40 M. 177; 30 M. L. J. 274; (1916) 


2 M. W. N. 43; 4 L. W. 306. 
(8) 40 Ind. Cas. 627; 32 M. L. J. 271. 
(9) 42 Tnd. Cas. 22; 41 M. 4; 33 M. L. J. 26; 6 L. W, 
198; (1917) M. W. N. 552 > A 
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law of the land and notany act of the 
previous holder or owner that confers title 
on the successor," None ofthė. cases that 
have þeen cited to us has any direct bear- 
ing on the question. But the learned 
Vakilfor the appellant has been able to 
place before us these various dicta which 
according to him implies tbat his position, 
is correct, lam not prepared to take this 
view. | 
In the result, I hold thaton the allega- 
tions in the plaint the suit is governed 
by Art. 120 of the Limitation Act and that 
it is barred by limitation. Theappeal fails 
and is dismissed with costs as stated by my 
learned brother, 

Krishnan, J.—I agree with my learned 
brother that this appeal fails. 

There can beno doubt that the rule of 
succession to the deceased mahant as 
stated in the plaint in this mutt is one by ~ 
nomination by him of his successor from 
among his chelas. The plaintiff clearly 
bases his claim on being the person so 
nominated and. on no other ground. The 
allegations that heis the patta chela or 
principal chela and that he is a fit person to 
be the mahant are made to show that his 
nomination is unexceptionable but no claim 
to the mahant's office is based on those 
allegations. The matteris made quite clear 
by the form in which he got the first issue 
framed which runs thus :— 

‘Whether plaintiff was duly nominated as 
his successor by the late mahant and, if 
so, whether plaintiff is, therefore, entitled 
to succeed to the office of mahant.” This 
is the sole issue raised as to plaintiff's title, ` 

The question that then-arises for deci- 
sion on the plaint allegations is whether 
the office of the mahant of the suit mutt 
is a hereditary office within the meaning 
of Art. 124 of the Limitation Act. Ifthat 
Article does not apply the only Article 
that can be applied for the recovery of 
the office is Art. 120 [see Kidambi Raghava-. 
chariarv. Tirumalat Asari Nallur Raghava- 
charvar (10) and Jagan Nath Das v. Bir- 
bhadra Das (11)]. Article 144 was sought to 
be relied on so far as the suit seeks recovery 
of possession of the immoveable properties 
of the mutt butas they go with the mahant- 
ship, if plaintiff is barred from claiming 
the office, he cannot get the properties. 

Where succession is by nomination by 
the holder-in office of his successor it seems 


(10) 26 M. 113. 
(11) 19 ©. 776; 9 Ind. Dee. (N. s.) 969, 
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to be impossible to contend thatit is a 
hereditary succession. Hereditary succes- 
sion i3 succession by the heirto the de- 
ceased under the law. The office must be 
tranamitted to the successor according to 
some definite rules of descent which by 
their own force designate the person to 
succeed. Thar3 nel ba no blood rela- 
tionship between the deceased and his 
successor but the right of the latter should 
not depend upon the choice of any in- 
dividual, If the rule were thatthe senior 
living chela of the guru succeeds to his 
officeon his death, that might bea case 
of hereditary succession, even if the guru 
nominated him as his successor, when no 
rights flowed from such nomination. But, 
where the right to succession is based solely 
on nomination, I agree with my learned 
brother, that the succession cannot the 
treated as hereditary. 

Stray sentences quoted by the appellant's 
Vakil in the cases which he cited and 
‘which have been referred to by my learned 
_brothercannot be treated as any authority 
on the point before us. On the other 
hand, the case of Jagan Nath Das v. Bir- 
bhadra Das (11) referred to above is in 
point and against him, It is true that it was 
a case of election but the learned Judge 
treated the cases of election and nomi- 
nation as standing onthe same footing. 
Article 124 cannot, therefore, apply to the 
present case and the suit was rightly 
dismissed as barred by limitation. I agree 
that the appeal’ should be dismissed with 
costs. The appellant will pay the Court- 
fees to the Government. 


V.N. V. Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE DECREES 
Nos. 159 AND 160 or 1924. 
March 11, 1926. 
Present: —Mr. Justice Cuming and 
Mr Justice B. B. Ghose. 
HARI BHUSAN HALDER—PuaintiFe 
——-APPELLANT 
VeTSUS 
SHEIKH ABDUL AND 0THERS—- 
DEFENDANTS— RESPONDENTS. 
Estoppel-—Buildings, erection of—Notice by true 
owner to desist, effect of-—Co-owners—Improvements by 
one—Partitron, 


a 
i 


HARI BHUSAN HALDER V. SHEIKH ABDUL. 


Where a person in bona fide belief that a certain 
property belongs to him, spends money upon it and 
the true owner stands by and allows him to spend 
the money and make improvements upon his lands, 
the true owner is estopped from asserting his title as 
against that person. But where the true owner gives 
notice to the person making improvements to desist, 
he is not estopped even though he does not take legal 
steps immediately. [p. 442, cols. 1 & 2.] 

The only remedy ofa co-owner who finds that 2 
lessee under another co-owner is erecting buildings 
over the whole property in spite of his objection, is 
to sue for partition. ibid | 

Appeals against the decrees of the Subor- 
dinate Judge, Fourth Court, 24-Pergannas, 
dated the 5th October, 1923, affirming those 
ofthe Munsif, Second Court, Barasat, dated 
the 23th September 1921. 

Mr. Bimala Charan Deb and Babu Tara- 
keswar Nath Mitra, for the Appellant. 

Dr. Jadu. Nath Kanjilal and Babu 
Nripendra Chandra Das, Mr. S.C. Maity 
and Babu Appoorba Charan Mukherjee, for 
the Respondents. 


JUDGMENT. 


Ghose, J.—These two appeals arise out 
of two suits for possession of 8-annas share 
of different; plots of land by partition on 
the allegation that these lands belonged 
to the plaintiff and the pro forma defendant 
in equal shares; that the pro forma defend- 
ant had granted leases of his 8-annas share 
in the lands in 1910 to the defendants in 
both these suits, that by virtue of these 
leases the defendants took possession of 
the entire lands. The plaintiff served upon 
them notice to quit his 8-annas share but 
they did not pay any heed to that notice 
aod wrongfully remained on the land. 

The defendants raised various pleas 
which are not necessary to state in detail 
now, Several issues were raised in the 
trial Court and that Court dismissed the 
plaintiff's suit for khas possession but 
only declared his title to 8-annas share 
and his right to recover rent from the 
defendants with regard to his 8 annas 
share on the basis of the leases granted 
by the pro forma defendant. The plaintiff 
appealed in both the cases against that 
decision of the Munsif and on appeal 
the questions which were principallyargued 
were whether the defendants got settlements 
of the entire lands in suits or only the 
Sannas share of the pro forma defendant 
and whether the plaintiff was entitled to 
have khas possession of his share in the 
land on partition, With regard to the 

first point, Subordinate Judge obseryeg 
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that it was common ground of the parties 
that the plaintif had &-annas share in 
the land while the pro forma defendant had 
the other 8-annas share. He also came 
to the conclusion that by virtue of the 
pattas, Exs. A and B, the pro forma de- 
fendant made settlements in respect of his 
share of the land only. He comes to this 
conclusion from the fact that the pattas 
did not purport to grant settlements of the 
entire lands and that the pro forma de- 
fendant had -obtained decrees for rent 
only for his share with regard to the 
lands in suit. The Subordinate Judge 
further remarks that the patitas did not 
specifically mention the quantity of land 
in his share, nor do they mention the 
extent of his share. The Subordinate Judge 
next observes that after the settlement the 
defendants began to possess the entire 
lands as tenants and made substantial 
structure thereon and many improvements. 
The Subordinate Judge further says that 
it is in evidence that the plaintiff was 
fully aware of these and also that the 
plaintiff gave notice to the defendants in 
1912 asking them not to make further 
buildings on the lands. But he held that 
the plaintiff not havingtaken any further 
steps against the defendants who went on 
making the buildings was not entitled to 
treat the defendants as trespassers on his 
share of the lands. On that finding he 
dismissed the suit for khas possession on 
partition. Jn taking tbis view it seems 
that the Subordinate Judge had a some- 
what vague ideaof applying the rule of 
estoppel as against the plaintiff. That 
rule is, however, that where a person in 
bona fide belief that a certain property be- 
longs to him spends money upon it and 
the true owner stands by and allowshim 
to spend the: money and make improve- 
ments upon his land, the true owner is 
estopped from asserting ‘his title to the 
land as against the person making improve- 
ments in such bona fide belief. Here the 
circumstances do not call for the applica- 
tion of that rule of estoppel. The defend- 
ants cannot be said to have occupied the 
entire land in the bona fide belief that the 
whole had been let out to them. Nor 
can it be said- that the plaintiff stood by 
and allowed the defendants to spend money 
on the land and make improvements. The 
finding is that in 1912 the plaintiff gave 
notica to the defendants to desist from 
building any structure. Theidea on which 
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the Subordinate Judge seems to have act- 
ed was that the plaintiff should not only 
give notice but dosome thing more. But 
I cannot think what more the plaintiff 
was bound to do in addition to giving 
notice to the defendants, even if they had 
acted bona fide, that he had a right to 
the land and he objected to the defendants’ © 
making any further use of it. The plaint- 
iff is not bound to rush to the Court if 
he does not find it convenient fo do so ` 
at once. Itis clear, therefore, that the 
defendants went on spending money on 
the land at their own risk and that can- 
not debar the plaintiff from asserting his 
legal right to his own property. In such 
a caseas this it has been laid down in ` 
a long series of cases of the highest au- 
thority that the plaintiff's only remedy is 
to seek for a partition and that is the 
remedy which he has asked for and which 
has been, I think, wrongly denied to him 
by the Courts below. 

It has been urged by one of the learned 
Counsel for one of the defendants that 
the lease was granted for the entire land, 
by the pro forma defendant acting as a 
karta of the joint family consisting of the 
plaintiff and the pro forma defendant. But 
although there is such an allegation made 
in the written statement that was not 
persisted in and no evidence was adduced 
to show that there was any joint family 
or that the pro forma defendant was acting 
as a karta of the joint family even if 
we -accept the argument that the leases 
cover the entire lands. This argument, 
therefore, is not sustainable. 

It was argued by another Counsel on be- 
half of the other defendant thatthe plaint- 
iff's suit was barred by limitation, because 
it was open to the defendants to plead 
either that they were tenants on the land 
or in the alternative that they were tres- 
passers, and ifthe plaintiff did not choose 
to accept the defendants as tenants they 
might raise the plea of adverse possession 
as against the plaintiff. But in this case 
such a plea does not appear to be open to 
the defendants, because their whole case 
throughout was that they were on the land 
as tenants having been inducted by the 
co-sharer of the plaintiff, the pro forma de- 
fendant. Even if they were brought on 
the land before 1910 when the leases 
were granted it would not make them 
trespassers holding adversely to the plaint- 
if as on their own showing they wey¢ 
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holding as tenants of his co-sharer. Further, 


as the learned Subordinate Judge remarks 
that in the written statements the defend- 


ants did not deny the plaintiff's title, on the. 


other hand the plaintiff's title to S-annas 
share was admitted. Under the circum- 
stances the argument with regard to the 
question of limitation cannot be given 
effect to. 

The judgments and decrees of the Courts 
below inthe two suits must, therefore, be 
set aside and the cases remanded to the 
trial Court to effect a partition according 
to the usual rules for making partitions. 

The ‘plaintiff is entitled to his costs in 
this Court and in the lower Appellate 
Jourt. Costs of the trial Court will abide 
the final order of that Court, 

Cuming, J.—I agree. 

M. B. Appeal allowed. 

ANA, Case remanded. 


MADRAS HIGH COURT. 
CıvıL APPRALS Nos. 334 or 1924 AND 
219 or 1922. | 
March 17, 1926. 
Present :—Sir Victor Murray Coutts- 
Trotter, Kt, Chief Justice and 
Mr. Justice Ramesam. 
N. M. RAYALU AYYAR AND oTHERS— 
APPELLANTS 
versus r 


S. S. RAMUDU AYYAR AND OTAERS 


— RESPONDENTS. 

Contract—Sale of goods~-Tender of goods by seller 
—Payment not due, demand of—Tender, validity of 
—C. P. C. {Act V of 1908), O. II, r. 2, scope of —Suiis 
instituted simulianeously—Bar under OQ. II, r. 2— 
Numbering by Court Officer, effect of—-Priority of 
instiution— Plaintiff s right to elect. 

A tender of goods under a contract, by a seller 
coupled with a condition that the buyer must make 
a payment which had not really become due is 
invalid in law and does not entitle the seller to 
damages for non-acceptance of goods. [p. 444, col. 1.] 

Where two suits are presented in Court together 
on the same day, the numbering affixed by the Court 
is not conclusive as to the order of time in which 
i suits were respectively instituted. [p. 444, col, 


Where one of the two suits would be barred by 
O. II, r. 2, C. P. C., the plaintiff may elect as to which 
of the two suits filed by him shall be heid to be 
barred by the operation of the rule. [ibid.] 

Appasami v. Ramasami (3) followed. 

Murti v. Bhola Ram (2) not followed. 

Order II, r. 2, contemplates a later preceeding in tle 
real sense. [p. 444, col. 2.] 


RAYALU AYTAR V. RAMUDU AYYAR, 
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Appeals against the decrees of the Court of 
the Additional Subordinate Judge, Madura, 
dated the 16th March, 1924, in O. S. No. 29 
of 1921, (O.S. No. 72 of 1921), Madura Sub- 
Court, dated the.3lst January, 1922, in O. S. 
No. ll of 1921 (O. S. 73 of 1921, Madura 
Sub-Court), 

Mr. C. V. Ananta Krishnier, for the Ap- 
pellants. 

Mr. A. Krishnaswami Iyer, for the Re- 


.spondents, 


JUDGMENT.—It will be convenient 
first to deal with Appeal No. 334. The 
plaintiffs and appellants before us were tho 
sellers and they had entered into a contract 
to deliver to the buyers 60 bales of yarn of 
various counts. They delivered 28 bales 
before 15th November, 1918, when the con- 
troversy between the parties arose. The 
offer is to be found ina letter of the 27th 
July, Ex. A, accepted by an answer of the 
5th August, Ex. II. The terms of the con- 
tract are very simple. The bales were to 
þe delivered bythe sellers as soon as they 
got them from the mills which manufac- 
tured them and what is called tavanai 
credit extended to the buyer. That is ex- 
plained in this way. The mill month runs 
from the 2lst of one month to the 20th of 
the next, and the period of creditis to the 
end of the calendar month following, that 
in which the mill month expired; that is 
to say, for goods delivered by the mill from 
the 2ist September to the 20th Octcber 
payment willbe due on the 30th of the 
following November. Oa the 15th of No- 
vember the sellers wrote announcing that 
9 bales had arrived at the mills and were 


‘in stock there and the letter says “If you, 


therefore, pay us Rs. 2,660 being the balance 
due for the October tavanai and Rs. 21,120 
being the balance due for the November 
tavanai, Re. 23,780 in all, we shall also pay 
the amount to the mills, take out the bales 
and deliver them to you.” We see no 
answer to the contention that that wasa bad 
tender, because it did not offer to deliver 
the goods -which were due for delivery 
unless a condition was complied with which 
was not in accordance with the original 
contract. Itis clear, therefore, that there 
never was at this date any valid tender of 
the 9 bales. With regard to the remain- 
ing 23 they were never tendered at all but 
the sellers’ conten!ion is that they were 
entitled to cancel the balance of the con- 
tract in the events which happened and 
that they did so by their letter of the 22nd 
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January 1919, Ex. B. Itis quite true that 
in Ex. Il we find the position that if pay- 
ments were not duly made in aceordance 
with the contract, there was a provision for 
cancellation ofall the outstanding part of 
the contract at the sellers’ option. As- 
suming that Ex. B is not merely a threat 
to cancel but does actually purport to effect 
a cancellation which the sellers were en- 
titled to bring aboutas matters then stood, 
the demand was to pay first a sum of 
Rs, 23,780 as to which we will assume for 
this purpose the money was due but it was 
coupled with the further demand that 9 
bales should be paid for which up to date, 
as we have found, there had been no valid 
tender. In these circumstances we agree 
with the learned Judge that the sellers 
were never ina position to claim damages 
for non-acceptance of: any one of these 32 


bales. 


The other appeal, No. 219 of 1922 relates 
to the price of the 28 bales which the buyers 
have had and not paid for. They seek to 
evade payment by invoking the provisions 
of O. I, r. 2 ofthe ©. P. C. What hap- 
pened was that the sellers brought two suits, 
one in respect of the 28 bales as goods 
sold and delivered and the other in respect 
of the balance of 32 for damages for non- 
acceptance. A Full Bench of the Calcutta 
High Court, Duncan Brothers & Co. v. 
Jeceimull Greedharee Lal (|) giving effect 
toa prior expression of opinion by Wilson, 
J., has held that, though the two causes of 
action may be legally different, if the goods 
are all deliverable under one contract you 
cannot validly split them into two and 
bring separate suits in respect of them. 
Assuming this to be correct, the words of 
O. II, r. 2 (2) are “Where a plaintiff omits 
to sue in respect of, or intentionally re- 
linquishes, any portion of his claim, he shall 
not afterwards sue in respect of the portion 
go omitted or relinquished.” 

It is said that the doctrine of the Calcutta 
High Court can be applied to this case by 
invoking the authority of the decision in 
Murti v. Bhola Ram (2). In this case the 
facts appear to be that the suits were pre- 
sented together on the same day and an 
officer of the Court numbered them res- 
pectively as 72 and 73, 72 being the suit for 
damages for non-delivery of the 32 bales 


(1) 19 ©. 372; 9 Ind, Dee. (x. s.) 692. 
gi 16 A. 165: A. W N. (1894) 65; 8 Ind. Dec. (x. s.) 


106 (F. B.). 
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and 73 the suit for the price of the 28 
bales sold and delivered. The Allahabad 
case is invoked as laying down the propo- 
sition that the numbering affixed by the 
Court shall prima facie be conclusive as to . 
the order of time in which the suits were 
respectively instituted. We are not pre- 
pared to assent to that doctrine but would 
rather hold that the plaintiffs here can con- 
fine themselves to Suit No. 72 and have 
Suit No. 73 dismissed under O. II, r. 2. It 
may very well happen that of two suits 
presented simultaneously one was held for 
some technical cause for a week or ten 
days and then would be numbered several 
numbers behind the one which was admit- 
ted without question. . Even if it be that 
the numbering is prima facie evidence of 
the respective dates of admission, it does 
not seem to us thatit determines that the 
suit bearing the later number was “after- 
wards’ launched within the meaning of 
the rule which, in our opinion, contemplates 
a later proceeding in the real sense. - In 
any case we prefer to follow the ruling in 
Appasami v. Ramasami (8) which clearly 
contemplates that in a case like the present 
the plaintiff may elect as to which of two 
suits instituted by him together on the 
same day shall be held to be barred by the 
operation of O. I],r.2. This being so, we 
think the sellers here are entitled to ask 
that the doctrine if applied should be ap- 
plied to the suit for damages in respect of 
the non-acceptance of 32 bales so as to 
leave their remedy unaffected as to the 28 
bales sold and delivered. The result is that 
both appeals fail and are dismissed with 
costs. 

V. N. V. 


Appeals dismissed. 


A. N. A. ` 
(3) 9 M. 279; 10 Ind. Jur, 219; 3 Ind. Dee. (N. s.) 
591. 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DRORER No. 208 
or 1924. 

March 12, 1926, 
Present:—Mr. Justice Cuming and 
Mr. Jusice B. B. Ghose. 
DURGA MOHUN CHAKRAVARTTI— 
PLAINTIFF-~APPBLLANT 
7 €Tsus 
ALI BUKSHA BEPARI AND OTHERS— 
—DEFENDANTS~- RESPONDENTS. 

Co-sharers—Suit for entire rent by co-sharer—Other 
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cò-sharers made proforma defendants—Tenant, whe- 
ther can object. 

Where a co-sharer landlord sues for the entire 
rent, on the allegation ofan arrangement with his 
co-sharers, who are made pro forma defendants 


_. inthasuitand do not contest the arrangement, it 


does mot lie in the mouth of the tenant to say 
that he will not pay the entire rent to the 
plaintiff, asin such a case the co-sharers could not 
again sue him for rent, ifthe plaintiff gota decree 
for the entire rent. [p. 445, col. 2.] 


Appeal against a decree of the Subordi- 
nate Judge, Faridpur, dated the 6th 
` October, 1923, reversing that of the Munsif, 
Second Court, Faridpur, dated the 30th 
June, 1923. 


Mr. Girija Prasanna Sanyal, (with him 
Babu Promode Kumar Ghose), for the Ap- 
pellant. 

Babus Jogesh Chandra Roy and Bhupen- 
dra Kishore Bose, for the Respondents. 


JUDGMENT. 

Ghose, J.— This appeal arises out of a 
suit for rent with regard to the land in 
dispute for the year 1328 B.S. The defend- 
ant No. 1, who is the tenant, contested the 
claim and pleaded that the suit was not 
maintainable on the ground that the 
plaintiff was only entitled to rd share 
and his brother’s sons, who have not been 
joined, are owners of the remaining rd 
. share, Healso pleaded payment. Defend- 
ants Nos. 2 to 4 are mother’s sister's sons 
of the plaintiff. The property in question 
originally belonged to one Kristo Chandra 
Chakravarty who had two daughters, Kali 
Yara, themother of the plaintiff, and another 
daughter from whom.the defendants Nos, 2 
to 4 were descended. The plaintiff had 
another brother who predeceased his 
mother. Plaintifi’s mother died in the year 
1328 and the plaintiff claims to be the 
16-annas owner of ihe land in question by 
virtue of an arrangement between his 
mother and the defendants Nos. 2 to 4 
under which it is stated that his mother 
took the whole ofthis land in exchange of 
other lands given to defendants Nos. 2 to 
4, which arrangement was arrived at in 
order to avoid future dispute. Under that 
deed of partition this arrangement was 
agreed to between the plaintiff and his 
brother, who was then alive, on one side 
and the defendants Nos. 2 to 4 on the other. 
It was alleged that after the death of his 
mother plaintiff became thesole reversioner 
and by virtue of the previous arrangement 
with defendants Nos. 2 to 4he is entitled 
to the whole of the land in question, The 
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Munsif gave the plaintiff a decree on the 
finding that he was entitled to the property 
aod the brother’s sons of the plaintiff were 
not necessary parties. He disbelieved the 
plea of payment by the defendant and 
decreed the suit without damages but 
allowed full costs. The defendant No.1 
appealed against that judgment and the 
Subordinate Judge has set it aside on the 
ground that the suit was not maintainable 
by the plaintiff. The view of the Subordi- 
nate Judge was that the brothers sons of 
the plaintiff whose title was set up by the 
defendant No. 1 did not inherit any share 
of the property. But the suit should fail 
all the same because the plaintiff was not 
the sole landlord. The view which the 
Subordinate Judge took was that the plaint- 
iff and the pro forma defendants Nos. 2 to 4 
were entitled to the entire property and, 
therefore, the plaintiff was not entitled to 
maintain the suit for the entire rent. With 
regard to the question of partition the 
Subordinate Judge stated that that deed 
could not be interpreted in the absenee of 
the heirs of plaintiff’s brother. The plaint- 
iff appeals to this Court and it is contended 
on his behalf that on the findings of the 
Subordinate Judge he is entitled to a 
decree for rent. The Subordinate Judge 
has found that the persons whose title was 
set up by the defendant No. 1, that is, the 
nephews of plaintiff, had no title and as the 
persons who according to the finding of 
the Subordinate Judge are co-sharers with 
the plaintiff are made parties as defendants 
in the suit, the suit for rent by the plaintiff 
for the entire amount should be held proper 
and according to law. Itseems to me that 
this contention is sustainable. If the 
plaintiff and the pro forma defendants are 
entitled to the whole of the rent according 
to the finding of the Subordinate Judge 
and the plaintiff claims the whole on the 
allegation of an arrangement with the 
pro forma defendants which the pro forma 
defendants do not contest, it does not lie 
in the mouth of the tenant to say that he 
would not pay the entire rent to the 
plaintiff. If the plaintiff had sued for a 
share of the rent certainly the tenant might 
say that he was not bound to pay the rent 
in portions to different landlords. But as I 
have said that this isa suit for the entire 
rent making the other alleged co-sharers 
defendants in the suit, those other persons 
who have been found to be co-sharers by 
the Subordinate Judge certainly cannot 


Aab 


sue the tenant again for the rent of this 
period and, therefore, the tenant-defendants 
had no reason to complain ifthe plaintiff 
got a decree for the entire rent. It has 
been contended on behalf of the respondents 
that the deed of partition mentioned by 
the plaintiff was reallya surrender of the 
interestof Kali Tara the plaintiff's mother 
in favour of the then reversionary and, 
therefore, the plaintiff as well as his brother 
got an absolute interest by such surrend- 
er; but this is a view of the case 
which has never been put forward 
before thisand it need not be decided in 
the present proceedings whether the deed 
of partition was really a deed of surrender 
of the life estate by the daughter of the 
last male owner Kristo Chandra or not, It 
is sufficient to say that on the findings of 
the Subordinate Judge that the plaintiff 
and the pro forma defendants were entitled 
to the whole of the property in question the 
plaintiff is entitled to maintain the suit as 
framed. The judgment and decree of the 
Subordinate Judge must, therefore, be set 
aside; but the Subordinate Judge has not 
decided the question whether the defendant 
had paid any rent to the plaintiff and it is, 
therefore, necessary that the appeal should 
be sent back to the Subordinate Judge for 
decision of this question, whether the 
plaintiff had received any portion of the 
rent claimed by him. The Subordinate 


Judge will dispose of the appeal finally. 


after deciding that question. The plaintiff 
is entitled to the costs of this appeal. The 
costs of the lower Appellate Court will 
abide the final result. 


A ,— Í agree. 
Cuming, J 8 Appeal allowed. 


N. H. Case remanded., 


JUDICIAL COMMIS- 
SIND ONER'S COURT. 
INSOLVENOY PETITION No. 136 or 1925. 
May 18, 1926. 
Present :— MT. Rupchand Bilaram, A. J. O. 
Petition by Mussss. SHAW WALLACE 
; AND Co. AND ANOTHER TO f 
DECLARE THE FIRM OF HIRALAL-SHIV 
NARAIN as at a ; 
mei ct of 1920}, ss. 4, 6, 7 
Pl aang scl N of 1878), os. 289, 247—Nelice 
to creditors to communicate with debtor's Pleaders— 
Whether act of ingoluency—Ainor, status of, in a firm, 
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whether can be adjudicated insolvent— Order of ad- 
judication, nature of. 

Leaving the place of business and putting up after 
closing the business, a notice under the signature of 
Pleaders requiring creditors to communicate with the | 
Pleaders are sufficient toconstitutean act of bankruptcy 
within the meaning of cl, (di, sub-els. (ii) and (iii) and 
cl. (g) of s. 6 of the Act. [p 447, col. 1.] 

A person who is under the age of majority cannot 
become a partner by contract. He may be admitted 
to the benefits of the firm but cannot he made per- 
sonally liable for any obligation of the firm. [p. 448, 
cols. 1 & 2.] 

Mohort Bibee v. Dharmodas Ghose (1) and Sanyasi 
Charan Mondal v. Krishnadhan Banerji (2), relied 
upon. 

pi person under the age of majority cannot be ad- 
judicated an insolvent for failure to pay debts of a 
trading firm, though he has a right to participate in 
its property after its obligations are discharged. It 
does not, however, follow that a trading concern 
carried on for the benefit of one or more adult per- 
sons and the minor may not be adjudicated as insolv- 
ent in the firm name in which its business was 
carried on, and the property of such concern dealt 
with in the insolvency proceedings for the benefit of 
the general body of creditors. [p. 443, col. 2.) 

Lovell v. Beauchamp (3), relied upon. 

Sanyasi Charan Mandal v. Asutosh Ghosh (4), dis- 
tinguished. 

Mr. Dipchand Chandumal, for the Petition- 
ing creditors. 

Mr. Kalumal Pahlumal, 
for the minor debtor. 

JUDGMENT.—This is an application 
by two petitioning creditors to adjudicate 
the firm of Hiralal Shivnarain as insolv- 
ents. It is stated in the petition that 
the firm inter alia consisted of one Brijlal 
Mansharam as its partner and carried on 
business at Karachi and elsewhere. 

The right of the petitioning creditors 
to present the petition has not been serious- 
ly contested. Messrs. Shaw Wallace and. 
Co., one of the petitioning creditors have 
a secured claim extending to overa lac of 
rupees which has merged into an award 
made rule of the Court. The balance of | 
the amount due to them after deducting 
the estimated value of their security is 
several thousands of rupees far in excess 
of the minimum of Rs. 500 prescribed by 
the Act to found the petition. The acts 
of insolvency complained of are a more or 
less admitted by Brijlal the principal per- 
son concerned in the carrying on the busi- 
ness of the firm. He admits having left 
Karachi shortly before the petition though 
he explains that it was for the purpose of 
arranging for funds to pay of his pressing 
creditors, and further admits that during 
his absence, the manager for: the time 
being closed the business and put up a 
notice under the signature of his Pleaders 


amicus curie, 
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requiring the creditors to communicate 
with the Pleaders. These acts are suff- 
cient to constitute an act of bankruptcy 
within the meaning of cl. (d), sub-cls. (2) and 
(3) and cl, (g) of s. 6 ofthe Act. 

The main point urged in the case is as to 
the form in which the order of adjudica- 
tion should be passed. 

An application has been filed on behalf 
of Shubhkaran,a minor, by his guardian 
one Beharilal objecting to the firm of 
Hiralal Shivnarain being adjudicated as 
insolvents. It appears that Shivnarain is 
the name of his adopted father and Hira- 
lal is the name of Shivnarain’s father. 
The circumstances under which Brijlal con- 
tinued to carry on:business of the firm of 
Hiralal Shivnarain after the death of Shiv- 
narain and which form the substratum of 
this objection may be briefly stated:— 

The firm of Hiralal Shivnarain has been 
in existence in Karachi for over forty years. 
It was started by Hiralala Marwari resi- 
dent of Delhi. He died in Sambat 1968 or 
1911 A.D. The business was continued by 
his son Shivnarain in the same name. Brij- 
lal who had worked as a paid servant of 
Hiralal for five years during his lifetime 
and had left his service was taken back 
into the business by. Shivnarain in Sambat 
1971 or 1914 A. D. asa partner with three 
annas share, Shivnarain died in Sambat 
1976 or 1919 A.D. leaving a mother 
Chandibai and a widow Rampiari, the 
latter being a minor then. He also left 
three daughters but no son, Chandibai 
who acted asthe de facto guardian of Ram- 
piari and managed the estate with the aid 
of one Hurmukhrai, the son-in-law of Shiv- 
narain, permitted Brijlal to continue to 
carry on the business and within a few days 
thereafter raised his share to five annas in 
the rupee. Three months later Rampiari 
was made to adopt Shubhkaran as her son 
and the estate which vested in him on 
his adoption continued under the same 
management and the business carried on as 
before. 

The chief business of Hiralal Shivnarain 
at Karachi was in piecegoods which were 
indented for through local importing firms 
and sold by the firm either locally or up- 
country. [tis a matter of common know- 
ledge that so long as the markets keep 
steady orsolong as the importing firms 
consider their dealers sufficiently strong to 
make good the estimated loss onsuch goods, 
they do not demand immediate payment 
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for the goods on arrival and allow a latitude 


of two or three years’ time to their dealers 
to pay for and take delivery of the gocds 


according to their convenience, and in the 
meanwhile they store such goods in their 
own godowns subject to their lien for the 
unpaid purchase money. This practice 
enabled the firm of Hiralal Shivnarain to 
invest their surplus capital in the sub- 


_ sidiary business of buying and sellings lands 


at Karachi and of retaining in their pos- 
session as the assets ofthe firm inimove- 
able property at Karachi as a guarantee 
of their solvency and as an inducement to 
the importing firms to afford greater faci- 
litres to the firm to take delivery of their 
goods at their convenience. The purchase 
and sale of the immoveable properties also 
afforded them an opportunity of speculating 
in land and making some profit therefrom, 
A khata of the purchases and sales made 
by the firm appears to have been main- 
tained in the firm’s books which were 
treated in every respect as the firm’s pro- 
perty. For properties purchased during 
the time of the partnership between Shiv- 
narain and Brijlal and which are still in 
existence the firm paid a sum of Rs.1,41,000, 
After Shivnarain’s death, Brijlal likewise 
purchased certain properties on behalf of 
the firm andin the name of the firm with 
the exception of one property which he 
purchased in the name of Hurmukhrai 
Shivnarain. For all such properties which 
have not been sold and still belong to the 
firm Brijlal paid a sum of Rs. 2,30 000, 
The total capital of the firm, therefore, 
locked up in the purchase of immoveable 
properties is Rs. 3,71,000. All this money 
is said to be the profits of the firm during 
prosperous years, 

In 1922 the cloth market had consider- 
ably declined and the estimated loss on the 
piecegoods lying on their account and 
risk was heavy. A sum of Rs. 185,000 was 
required to be paid as the purchase price 
or as deposit of piecegoods which had 
been stored fora long time. An applica. 
tion was made under the Guardians and 
Wards Act, VIII of 1890, to the District 
Judge, Delhi, in whose jurisdiction the 
minor Shubhkaran resided for appointment 
of four guardians of the property of the 
minor. These guardians were (a) Chandi- 
bai the mother, (b) Hurmukhrai, the son-iņa 
law, (e) Brijlal, the partner, and (d) Srila} 
the paternal uncle of Shivnarain. These 
four persons were duly appointed as guare 


448 
dians and permitted by the Court to mort- 
gage certain properties to pay for the 
piecegoods. Exhibit 13 is the application 
for guardianship; Exs. 11 and 12 are 
the orders passed by the Court. The 
guardians mortgaged some of the firm's 
properties and the business was carried on 
for three years more, the accounts of the 
business being submitted every six months 
to the District Judge, Delhi. The busi- 
ness, However, seems to have suffered fur- 
ther Josses both on account of the decline 
of the piecegoods markét and the land 
market resulting in the closing of the 
business and the filing of the present peti- 
tion, l 

As the minor Shubhkaran is not repre- 
sented in these proceedings by his certifi- 
cated guardians, itis urged that his objec- 
tions cannot, as a matter of right, be con- 
sidered by the Court. This is no doubt 
true toʻa certain extent. The interests of 
the certificated guardians or at any rate 
some of them are adverse to the minor, and 
as any delay in the passing of an order of 
adjudication until such time asthe minor 


is properly represented is likely to pre-- 


judice the general body of creditors, | 
have considered his case suo moto and 
have permitted the learned Pleader appear- 
ing for him to appear amicus curie. He 
has contended thatthe only order which 
the Court can pass under the circumstances 
of the present case is an order of adjudi- 
cation against Brijlal personally having 
the effect of vesting his personal property 
only in the Official Receiver and that the 
Official Receiver should then institute pro- 
ceedings against Shubhkaran for settlement 


of the account of the business carried on. 


in the name of Hiralal Shivnarain and for 
recovery of such property as may come to 
‘the share of Brijlal, He has further stated 
that it is not open to the Court to pass 
an order of adjudication against the firm 
of Hiralal Shivnarain, however, limited such 
order may be so as ‘not to prejudicially 
affect the minor. Two propositions are no 
doubt now well-settled: First, that a per- 
son whois under the age of majority can- 
not become a partner by contract: Mohori 
Bibee v. Dharmodas Ghose (1). He cannot, 


therefore, be one of that group of persons ` 


who are called the “firm” as defined by 
s. 239, Indian Contract Act. He may be 
admittedto the benefits of a firm but cannot 


1) 30 L A. 114; 30 ©. 539; 7 0. W. N. 441; 5 Bom, 
LR, 421: 8 Sar, P. O. J. 374 (P. O°). l 
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.be made personally liable for any ob- 


ligations of the firm. His share in the pro- 
perty of the firm is liable. for the obliga- 
tions of the firm and the share of which s. 247 
Indian Contract Act speaks is no more than 
hisright to participate in the property of the 
firm after its obligations have been satis- 
fied: Sanyasi Charan Mandal v. Krishna- 
dhan Banerji (2). And secondly, that 
a person under theage of majority can- 
not be adjudicated as insolvent for failure 
to pay the debts ofa trading firm though 
he hasa right to participate in its pro- 
perty after its obligations are discharged. 
It does not, however, follow that a trading 
concern carried on for the benefit of one’ 
or more adult persons and a minor may 
not be adjudicated as insolvent in the firm 
name in which its business was carried on, 
and the property of such concern dealt with 
in the insolvency proceedings for the 
benefit of the general body of creditors. 
In Lovell v. Beauchamp (3) where the firm 
of Beauchamp Bros. consisted of two 
partners Ralph Beauchamp an adult and 
Gilbert Walter Beauchamp an infant, the 
receiving order passed by the lower Court 
as against the firm of Beauchamp Bros. 
was amended by the House of Lords to be 
One against Beauchamp Bros. other than 
Gilbert Walter Beauchamp, which was said 
to operate as a valid receiving order against 
Ralph Beauchamp personally and in order 
to protect the partnership assets for the- 
benefit of the creditors, the trustee in bank- 
ruptey was appointed as Receiver of the 
partnership assets, 

Under the rules of the English Bank- 
ruptey Act, rr. 285 and 283, the Court 
may passa receiving order against a firm 
but is required to pass an order of adjudi- 
cation against the individuals constituting 
the firm. That distinction is, however, 
done away with under the Indian Acts and 
the case of Beauchamp Bros. in go far as 
the form in which an order of adjudica- 
tion may be passed in lieu of a receiving 
order has received legislative recognition in . 
cl. (ii) of s. 99 of the Presidency Towns In- 
solvency Act of 1909 which reads as fol- 
lows: — 

“99. (i) In the caseofa firm in which 

(2) 67 Ind. Cas. 124; 491 A. 108; 30 M. L. T. 228; 
20 A. L. J. 409; 24 Bom. L. R. 700; 35 CO. L. J. 498; 


43 M, L. J. 41; (1922) M. W. N. 364; 490.560; 26 C. 
W. 954; 16 L. W. 536; A. I. R. 1922 P. R. 237 
(P. ©). 

(3) (1894) A. 0.607; 63 L.J. Q. B. 802; 11 R. 45; 
71 L. T. 587; 43 W.R. 129; 1 Manson 467. 
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One partner is an infant, and adjudication 
order may be made against the firm other 
than the infant partner.” 

Though cl. (it) refers to an infant as a 
_partner in the firm and not as a person 
admitted. to the benefits of the firm in 
conformity with the ruling of the Privy 
Council in Mohori Bibee’s case (1) it would 
appear that its effect is the same and that 
an order of adjudication may be passed 
against the firm other than the infant 
which will have the effect of vesting the 
. property of his adult partners in the OM- 
cial Assignee and would vest in him all such 
rights and powers as the adult partners 
had in dealing with the property of -the 
firm before the order of adjudication. It 
would also appear that in sucha case it is 
competent for the Insolvency Court by 
virtue of s, 7 of the Presidency Towns In- 
solvency Act corresponding tos. 105 of the 
English Bankruptcy Act of 1914 to decide 
for the purpose of doing complete justice 
or making a complete distribution of pro- 
perty, all such questions as may arise be- 
tween the adult partners of the firm anda 
person under the age of majority who has 
been admitted to the benefits of that firm 
and for that purpose to appoint the Offi- 
cial Assignee as Receiver of the assets of 
(3) firm as was done in Beauchamp's case 

Similar provisions exist in the Provincial 
_ Towns Insolvency Act and the rules framed 
thereunder which are in force in Sind. Sec- 
tion 79, cl. (e) empowers the Local Govern- 
ment to prescribe by rules the procedure 
to be followed where the debtor iswa firm. 
It contemplates a firm being adjudicated as 
insolvent. Rule 10, cl. (5) of the Sind Pro- 
vincial Insolvency Rules, 1925, declares what 
the effect of such order is, while s. 4 of the 
Act which corresponds to s. 7 of the Pre- 
sidency Towns Insolvency Act likewise em- 
powers the Insolvency Court to deal with 
the equities between the adult members of 
the firm and a person under the age of 
majority admitted to its benefits. 


Reliance has been placed on the case of 
Sanyasi Charan Mandal v. Asutosh Ghosh 
(4) where the case of Lovell v, Beauchamp (3) 
was distinguished. It is sufficient to observe 
that this case was decided under the provi- 
Sions of the repealed Provincial Insolvency 
Act III of 1907 which was defective in seve- 
ral particulars. It contained no express 


(4) 26° Ind. Cas, 836; 42 0, 225, 
29 
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provision for an order of adjudication being 
passed against a firm inthe firm name. It 


. was an act passed prior to the present ©. 


P. C., Act V of 1908, which incorporated in 
O. XXX the provisions of O. XLVIILA of 
the Rules of the Supreme Court and recog- 
nised proceedings being instituted by and 
against firms inthe firm name and also 
against an individual carrying on business 
in an assumed name tobe sued in that 
name as alim name. The provisions of sg. 
4 of the present Act likewise find no place 
in the old Act. No question of a dissolu- 
tion of partnership or of the powers of a 
partner dealing with partnership property 
on the insolvency of such partners arises 
in the present case. Shubhkaran is not a 
partner in the business and there is no oc- 
casion, therefore, for a suif for dissolution 
of the partnership with him being filed. 
All that Shubhkaran is entitled to is such 
portion of the assets of the business carried 
on by Brijlal in the name of Hiralal 
Shivnarain as may remain after its debts 


are discharged, and, if prior to his insol- 


vency Brijlal could deal with the pro- 
perty himself there is no reason why the 
Official Receiver in whom his rights have 
vested may not deal with them. With all 
due respect to the learned Judges of the 


‘Oaleutta High Court, I am not prepared 


to accept the view that the appointment 
of the trustee in bankruptcy as Receiver 
of the partnership assets by the House of 
Lords in Beauchamp's case (3) was passed 
in the original action instituted by the 
creditors for recovery of their debts against 
the firm of Beauchamp Bros. which was 
decreed by the Court of Queen’s Bench 
without any reserve notwithstanding the 
objection of the minors and which was also 
before the House of Lords. It purportsto 
have been based on the bankruptcy pro- 
ceedings. In Lindley on Partnership at page 
800, Edition of 1924, it is stated as fol- 
lows: — 

“As on the bankruptcy of one only of 
several partners the joint assets do not vest 
in his trustee,an action in the Chancery 
Division to ascertain the share of the 
bankrupt was formerly necessary; but now, 
the Court in Bankruptcy can itself ascertain 
such share.” 

There is no limitation in this passage 
excluding the rights of the Bankruptcy 
Court to determine such share where one 
of the partners is an infant, and if the 
Bankruptcy Oourt is competent to deter- 
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mine the share, ij may as well appoint a 
Receiver pending the determination of such 
share. An order passed in the form suggest- 
ed in the case of Beauchamp Bros. (3) has 
obvious advantages. The petitioning cre- 
ditors have nopersonal knowledge if Brijlal 
had any other adult partners in the busi- 
ness whose naines he is now interested in 
withholding. The order will further faci- 
litate the Official Receiver in the recovery 
of the outstanding and other property of 
the firm in the possession of debtors who 
are accountable to the firm. 

It is urged that there can be no firm 
consisting of one person only and that 
an order of adjudication of a firm in which 
there are no partners is a misnomer. If 
an individual carrying on business in the 
name of the firm which he has adopted 
may be proceeded with and adjudicated 
in the name of .the firm, there is no reason 
why he may not be likewise adjudicated 
when he has admitted a person under the 
age of majority to share with him in the 
business, A firm inter alia denotes the 
style or title under which ore or several 
persons carry on business as also the 
partnership itself, that is, the individuals 
forming the partnership: Byrne's Law 
Dictionary. Certain questions may arise 
onthe one band as to the rights of the 


creditors to follow up in these proceedings © 


the property of the partnership business 
carried on by, Shivnarain with Brijlal 
during his lifetime and also with regard 
to the right, ifany, to hold the private 
property of Shubhkaran liable for the 
debts of the business which is alleged to 
be his “kul achar“ and to have descended 
to him from his ancestors and which was 
merely continued by his de facto and de 
jure guardian during his minority. I wish 
to express no opinion on either ef the two 
points at present as Shubhkaran is not 
properly represented before me. 

For the present, I pass an order adjudi- 
eating the firm of Hiralal Shivnarain of 
Karachi excluding Shubhkaran Shivnarain 
as insolvents, and order that the property 
of Brijlal and the assets of the business 
carried cn by him in the name of Hiralal 
Shivnarain do vest in bim. I further 
appoint the Offcial Receiver as Receiver 
of all the assets of the said business and 
of all the property which was in the 
possession of Brijlal at the date of the 
present petition with liberty to Shubh- 
keran to apply for any of such property 


R. 6, Nabi b. J, kamêh, 
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being released from the hands of the Off- 
cial Receiver, l 

This order will not affect the creditors 
from proceeding by a regular suit against 
the private property belonging to Shubh- 
karan, if they consider that such property 
is liable for their debts. 

P.B. A. Order accordingly. 
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MADRAS HIGH COURT. 
Orvi. Revision Perition No. 469 or 1926, 
July 28, 1926. 

Present:—Mr. Justice Jackson. 

R. S. NAIDU— PETITIONER 

TETSUS ; 
J. RAMIER— RESPONDENT. 

Madras District Municipalities Act (V of 1920), 
rules for conduct of election, r. IV—Election—Only 
two competing candidates—Casting of lots, whether 
legal-—Hlection petition—Decision on point not raised, 
legality of—Revision, interference in. 

By the Statute Law of India, an Election Judge is 
bound to confine his inquiry to the points raised in 
the election petition and acts withuut jurisdiction if 
he decides on an issue not so raised. jp. 451, col. 1.] 

In the conduct of elections under the Madras Dis- 
trict Municipalities Act, the rule as to drawing of 
lots when there is equality of votes applies not only 
when there are more than two candidates for the elec- 
tion but also where there are only two candidates, inas- 
much as under r. IV (ii) of the Rules under the Act an 
election with only two candidates and an election with 
a multiplicity of candidates have by a system of | 
elimination been brought into line. [p. 451, col. 2.) 

When new points of objection to an election are 
discovered, the British practice is to amend the yeti- 
tion and not merely-to raise the matter in argument, 
ay suchaamendment must ke strictly within time. 

ibid. | ° 

Petition, under 8.115 of Act V of 1908 
and s. 107 of the Government of India Act, 
praying the High Court torevise an order 
of the Court of the Subordinate Judge, 
Madura, dated the 24th April 1926, in 
O. P. No. 27 of 1925. 

Messrs. T. R. Ramachandra Iyer and $. 
R. Dikshit, for the Petitioner. 

Messrs. T. M. Krishnaswami Iyer and P. 
N. Appuswami Tyer, for the Respondent. 

JUDGMENT. —The petitioner seeks to 
revise the order of the Subordinate Judge 
of Madura, in O. P, No. 27 cf 1925. 

The petitioner and counter-petitioner 
were the two candidates for the office of 
Ohairman inthe Madura Municipal Council. 
Hach obtained an equal number of votes, 
acd lcis were drawn to decide the success- 


ful cendicate, . The petiticner was declar- 
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‘ed elected, and the counter-petitioner 
presented an election petition before the 
Subordinate Judge questioning the validity 
of. the election because, among other 
reasons, the lots had heen drawn not by the 
Presidiig Councillor himself as required by 
r. IV (ti) of the Rules for theconduct of the 
election of Chairman but by a boy, an utter 
stranger. The learned Subordinate Judge, 
without considering this, or other objec- 
tions, contained in the petition, has declared 
the election void on the ground that under 
the rules in the particular circumstance of 
this case, there should have been no draw- 
ing of lots atall. The petitioner seeks to 
revise this order, firstly, as being without 
jurisdiction, because the inquiry by the 
Subordinate Judge must, under the rules, 
be confined to the matters contained in the 
petition, and secondly, as being an incorrect 
interpretation of the Election Rules. 

The Subordinate Judge being of opinion 
that the law was not clear upon the ques- 
tion whether he could raise pleas other 
than those embodied in the petition referred 
the matter to this Court, and was directed 
to dispose of ib himself. Rule I of the Rules 
for the decision of disputes as to the 
validity of an election (Fort St. George 
Gazette 30th November 1920) lays down that 
no election......shall be called in question 
except by an election petition presented in 
accordance with these rules. Such petition 
(r. 2) shall contain a statement in concisé 
form of the material facts on which the 
petitioner relies ; and shall (r. 6) be enquir- 
ed into by the Judge as nearly as may be 
in accordance with the procedure applicable 
under the O. P. ©. If in the opinion of 
the Judge (r. 11) the result of the election 
has been" materially affected by any non- 
compliance with the provisions of the rules, 
the election of the returned candidate shall 
be void.. Under O. VII, r. 11 the Court is 
obliged to reject a plaint if it does not 
contain a cause of action. Thus, if the 
present petition had merely stated that the 
election should be treated as void, and had 
left it to the Judge to discover the invali- 
dating circumstance the Judge would have 
been bound to reject it in limine [ef,, 
Janardhanan v. Verghese (1).] 

Then it seems clear that by the Statute 
Law of this country, the Judgeis expected 
to confine his inquiry to the points raised in 
the election petition, in which circumstan- 


(1) 87 Ind. Caa. 113; (1925) M, W. N, 305; 48 M, L, 
J, 461; A, I, R, 1925 Mad, 707, 
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ces, little is to be gained by reference to 
British case-law. It may be noted, however, 
that when new points are discoveréd, the 
British practice is to amend the petition 
and not merely to raise the matter in 
argument, and such amendment ‘must be 
strictly within time. [Rogers on Elections, 
page 275, Maude v. Lowley (2).] 

The counter-petitioner urges contra 
relying upon observationsin North-Western 
Salt Co. v. Electrolytic Alkali Co. (3) that 
to raise a question of illegality, it is not 
necessary that the defence of illegality, 
should be pleaded ; when it is apparent on 
the face of a contract that it is unlawful, it 


‘is the duty of the Judge himself to take the 


objection...and thedefendants are not bound 
to plead that it is illegal, because that is law 
not fact. These observations are concerned 
with the defence, not with the plaint and 
cannot, in my opinion, be read as excusing 
the plaintiff from giving the defendant, fair 
notice of what he intends to raise and the 
facts on which he relies as constituting the 
cause of action. Nor is there any precise 
analogy between a contract which in its 
faceis unlawful, and an election procedure 
which perhaps is arguably irregular. I 
must hold that the learned Subordinate 
Judge by not confining himself to the 
matters raised in the petition has acted 
without jurisdiction. 

In these circumstances it is not really 
necessary to consider whether the lower 
Court's interpretation of the rules is or is 
not correct. But the point has a certain 
bearing upon the question whether the 
election upon its face was illegal. 

Under r. IV (44) if there are only two can- 
didates the one who secures the larger 
number of votes shall be considered to 
have been elected. That is quite simple, 
but if there are more candidates than two, 
the next rule provides that by a process of 
elimination, the number‘shall be brought 
to two. Thus (22) the elinimation shall be 
repeated until two candidates only are left, 
and the candidate who secures the larger 
number of votes shall be considered to 
have been elected. Soit will be seen that 
the election with only two and the election 
with a multiplicity of candidates have by 
this system of elimination been brought 
into line. Then the rule proceeds:—In 
the event of there being an equality of 

(2) (1874) 9 O. P, 165; 43 L.J. O. P, 103; 30 L T, 
168; 22 W. R. 649, 

(3) (1913) 3 K, B. 422; 107 L, T, 439, 
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votes at the final stage between the two 
remaining candidates—and be it noted 
when originally there were two candidates 
there can be no further stage and no more 
remaining candidates—the Chairman or 
Presiding Officer shall draw lots. The 
Chairman and both the contesting candi- 
dates took the drawing of lots to refer to 
an election when originally there were only 
two candidates, and I am not prepared to 
hold that. that interpretation is either un- 
reasonable or incorrect. ‘The interpretation 


of the Subordinate Judge leaves the elec-. 


tion entirely in the airif there happen to 
be an equality of votes when only two 
candidates stand. It is not, therefore, a 
question of deciding between two inter- 
pretations each of which makes sense; but 
of deciding between, common sense, and 
non-sense, and I see no sufficient ground 
for deliberately relegating the rule to the 
‘latter category. And the above discussion 
shows how very far this matter is removed 
from the question of a cottract which on 
its face is illegal. 

I allow the petition, reverse the order 
of the lower Court, and direct it to dispose 
of the matters raised in the election petition 
according to law, in order to see if the 
result of the election has been materially 
affected by any non-compliance with the 
provision of the rules. 

I observe itis noted in the learned Sub- 
ordinate Judge's previous reference to this 
Court that Government propose to amend 
r. 1V (ii), the drafting of which cannot b 
said to be entirely satisfactory. 

There will be no costs in this petition.. 

vV. N. V, » Petition allowed, 

A. N, A, l 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECRRE No. 352 
oF 1924, l 
June 18, 1926. 
Present:—Mr. Justice Ross and 
Mr. Justice Kulwant Sahay. 
FAST INDIAN RAILWAY COMPANY— 

DEFENDANT—-APPELLANT 


‘. versus 
Messes. MANOHAR DAS-JAI NARAYAN 


—PLAINTIFF— RESPONDENT. 

Railways Act IX of 1890), s. 72—Risk Note B— 
Liability of Company for loss of goeods—'Wilful neg- 
lect, what amounts to. 

A Railway Company is exempt from liability for 
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loss of goods carried under Risk Note B unless it is 
proved that the loss was due to wilful negligence of 
the Company. 

Great Indian ‘Peninsular Railway Company v. 
Jitan Ram-Nirmal Ram (1), Great, Indian Pe- 
ninsular Railway Company v. Rameshwar Prasad (2) ` 
and Eust Indian Railway Company v. Gobardhan 
Das (3), relied on. l 

The fact that, when the waggon in which the goods 
were sent passed through a station, it was found that 
the seal was broken on one side and that, notwith- 
standing this, the waggon was allowed to proceed is 
no evidence that the loss was due to wilful neglect 
without proof that the goods were still in the waggon 
after the seal was found to be broken. 


Appeal from a decision of the Subordi- 
nate Judge, Patna, dated the 26th of No- 
vember, 1923, confirming that of the Munsif, 
Patna, dated the 25th August, 1922. 

Messrs. N. C. Sinha and B. B. Ghosh, for 
the Appellant. 

Messrs. Siveshwar Dayal and S. N. Bose, 
for the Resporident. 

JUBGMENT.—This is an appeal by 
the East Indian Railway Company, the 
defendant, against a decree for the 
value of a bale of cloth which was not de- 
livered out of 22 bales consigned from the 
Victoria Terminus to the Patna City. The 
Courts below have held that the defendant 
Company was not protected by the Risk 
Note in Form B. This question has been 
decided so often and so fully in this Court 
that the matter does not bear any further 
discussion: see Great Indian Peninsular. 
Railway Company v. Jitan Ram-Nirmal 
Ram (1), Great Indian Paninsular Railway 
Company v. Rameshwar Prasad (2) and Last 
Indian Railway Company v. Gobardhan 
Das (3). The decision of the Courts below 
on this point is wrong and the Company 
is exempt from liability unless it is proved 
that the loss of this consignment was due 
to wilful negligence of the Company. 

It is argued on behalf of the respondent 
that there is a finding of fact of wilful 
neglect on the part of the Company. What 
the learned Subordinate Judge found was 
that when the waggon in which the goods 
were sent passed .Mogulsarai Station, it 
was found that the seal was broken on one 
side and, notwithstanding this, the waggon 
was allowed to proceed. This is obviously 
no evidence that the loss was due to wilful 


(1) 72 Ind. Cas, 440; 4 P. L, T. 173; (1923) Pat. 82; 
1 Pat, L. R. 169: A. I. R. 1923 Pat. 285; 2 Pat, 442. 

(2) 90 Ind, Cas, 687; 7 P. L. T. 90; (1925) Pat. 311; 
A.L R. 1926 Pat, 190. 

(3) 90 Ind. Cas, 790; 7 P, L.T. 140; (1925) Pat. 333; 
A, L R. 1926 Pat, 165. 
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neglect without proof that the bale was 
still in the waggon after the seal was found 
to be broken. 
The appeal is decreed with costs and 
the suit dismissed with costs throughout. 
A. Ñ. A, Appeal accepted. 


MADRAS HIGH COURT. 
SgcoND CIVIL Par Nos. 137 To 143 
or 1922, 


AND 
Ssgconp Civic APPEALS Nos. 1409 To 1412 
l oF 1921. 
AND 

CjvIL Revision Psririon No. 121 or 1922. 

July 27, 1925. 
Present :—Mr. Justice Phillips. 

NANCHAPPA KOUNDAN AND OTHERS 

— APPELLANTS 


VETSUS 
VETESSERI TARWAD KARNAVAN 
AND ANOTHE&— RESPONDENTS. 

Interest~Award of interest in cases not covered 
by Interest Act (XXXII of 1839)-—Powers of 
Court. 

High Courts in India having the powers both ofa 
Court of Equity and a Court of Law, they could award 
interest in cases which are not provided for by the 
Interest Act. [p. 454, col. 2.) 

Where there is no stipulation for payment of in- 
terest in a lease deed and the case does not come 
within the terms ofthe Interest Act, it isopen toa 
Court in the exercise of its discretion to award in- 
terest on the rent payable. [p. 455, col. 1.] 

Muhammad Abdul Gujffur Rowthar v. Tlamida Beevi 
Ammal (2), Arunachalam Chettiar v. Raja Rajeswara 
Setupatt (3) and Miller v. Barlow (4), followed. 

Govindan Nair v. Cheral (1) and Rajah of Pittapur 
v. Ballapragada Pallamaraju (5), distinguished. 

Sscond appeals against the decrees of the 
District Court, South Malabar, in A. S. 
Nos. 866, B46, 848, 856 to 859 of 1920, pre- 
ferred against those of the Court of the 
Principal District Munsif, Palghat, in O. S. 
Nos. 65 of 1915, 60 of 1918 67, 61 and 66 
of 1918 and 63 of 1918, respectively. 

Petition, under ss. 115 of Act V of 
1908 and 107 ofthe Government of India 
Act, praying the High Court to revise a 
decree of the District Court, South 
Malabar, in A. S. No. 819 of 1920, preferred 
against that of the Court of the Principal 
ae Munsif, Palghat, in O. S. No. 164 of 
1918. 


Mr. B. Sitarama Rao, for the Appellants. 


Mr. C. V. Anantakrishna Aiyar, for the 
Respondents, 
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 JUDGMENT.—The question at issue 
in these appeals is, what is the amount of 
rent payable bythe defendants. They held 
on a permanent lease and the question for 
consideration is, what are the terms of that 
lease. The District Judge has held that 
under theircontract defendants have under- 
taken to pay rent for the new land assessed 
to revenue and he has held that the words 
“lands assessed to revenue “ donot neces- 
sarily mean lands permanently assessed iu 
accordance with the Settlement Register 
but include lands which have been once 
assessed to revenue by the Government, and 
that it isimmaterial that that assessment 
is not shown in the Government Settlement 
Register. It is clear from the terms of the 
document thatthe payment of rent to the 
plaintiff is to commence as soon as the lands 
are assessed. The lease is an improvement 
lease under which the lands are to be 
gradually brought under cultivation and 
until they areso brought under cultivation, 
nothing would be payable either to the 
Government or to the jenmi, It is contend- 
ed for the appellant that the meaning of 
“ assessed ©” must be permanently assessed, 
although, as a matter of fact, there is no 
permanent assessment in the Malabar Dis- 
trict, but it is contended that it must be 
permanent in so far as the Government 
registers the assessment due,and for this 
interpretation reliance is placed upon the 
judgment of this Court in A S. No 206 of 
1914, ete. There are expressions used in that 
judgment which support the appellant's 
contention such asthe one that“ payment 
was to be made when Government assessed 
on a permanent basis”, but in construing 
these words we have:to consider the whole 
of the judgment and it appears that in 
using these words “ permanent basis ” the 
learned Judges intended to differentiate 
between that and assessment on what they 
call “ fugutive cultivation” which is cultiva- 
tion of a very temporary nature and does 
not continue for more than oneor two years 
at the most. That this is the distinction 
that they draw, I think, isclear from the 
fact that they held that the rent is levialle 
on unoccupied dry land whether it is culti- 
vated as wet land or not. In the present 
ease, the learned District Judgehas found 
as a fact that those lands for which rent is 
claimed were actually brought under wet 
cultivation and paid rent for a period of 22 
years, and accordingly he has held that 
all such lands come within the meaning of 
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the clause in the lease, under which the 
tenant agrees to pay, from the year in 
which Government revenue is paid, rent at 
the rateof ? ofa para for one para seed 
area. It is suggested that this clause 
means thatthe rent is payable only in the 
years when revenue is actually paid to 
Government, but inasmuch as the rent is 
made payable from the year in which such 
revenue is first assessed thiscontention can- 
not be sustained. The District Judge is 
right in holding that the rent becomes due 
from the first time that the land is assess- 
ed. The fact that at the Settlement the 
Government has omitted to include some 
of these lands in the assessed area can- 
not affect the liability of the tenants which 
had been incurred before the Settlement 
came into force. On the construction of 
this document, I agree with the learned 
District Judge and consequently the ap- 
pellant’s contention fails. 

The argument was mainly based on the 
documents in S. A. No. 137 of 1922and it 
was conceded that so far as S. A. Nos. 138 
and 139 are concerned the documents were 
not so favourable to the appellant’s conten- 
tion and consequently if the argument in 
S. A. No. 137 does not prevail, S. A. 
Nos. 138 and 139 must also fail. Asimilar 
remark applied to 5. A. Nos. 140 to 143. 

A memorandum of objections is filed in 
S.A. No. 187 in which objection is taken 
to the remark of the District Judge in para. 
3 of his judgment, namely, “ Defendantsare 
not liableto pay janmabhogam in respect 
of occupied dry lands, supposing that they 
have never been put under wet crop.” ` 

It is possible that the document constru- 
ed in that particular case would support 
the learned Judge's conclusion but, as this 
finding is unnecessary for the decision of 
the appeals, I think that it must be treated 
entirely as an obiter dictum, and I do not 
express any opinion as to whether it is 
right or not. 

S. A. Nos, 1409 to 1412 or 1921, 

These appeals have been filed by the 
landlord in respect of interest. The lower 
Appellate Court has disallowed interest on 
the ground that there is no stipulation for 
interest in the document and it does not 
come within the terms of the Interest Act. 
It is contended for the second plaintiff (ap- 
pellant) that inthis the learned Judge is 
wrong. So far as the question, whether 
the amount sought to be recovered is a 
gum certain recoverable at a certain time 
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within the meaning of the Interest Act is 
concerned, I think thatthe District Judge 
is right. The amount which has to be re- 
covered as rent varies with other circum- 
stances which arenecessary to be proved,such 
as the extent of the land cultivated ‘in any 
particular year and also the amount of the 
assessment levied by Government in that 
year, and again no definite period is fixed 
for the payment of rent. Although there 
is a clause that in default of payment with- 
in a proper time certain events are to happen, 
the document itself does not state what is 
the proper time and I think the authorities 
on this point are such that it cannot be 
deemed to fixa certain time within the 
meaning ofthe Act. The appellant, how- 
ever, relies on three cases of this Court 
Govindan Nair v. Cheral (1), Muhammad 
Abdul Guffur Rowthar v. Hamida Beevi 
Ammal (2) and Arunachalam Chettiar v. 
Raja Rajeswara Setupati (3). So far as the 
first ofthese is concerned, I think it 
is unnecessary to consider it at length, for 
in that case there was a certain sum fixed 
as rent and the case was held to come 
within the terms of the Interest Act. In 
the latter cases they treated the matter on 
a different ground and in both these last 
two cases, the judgment is largely based 
on the decision of the Privy Council in 
Miller v. Barlow (4) where it was held that 
the High Courts in India having the powers 
both of a Court of Equity and a Court of 
Law they could award interest in cases 
which are not provided for by the Interest 
Act. Itis argued for the respondents in 
these appeals thatthe decision in Rajah of 
Pittapur v. Ballapragada Pallamaraju (5) 
holds a contrary view and that in all cases 
of contract the provisions of the Interest Act 
must be strictly applied and, therefore, 
unless the cases come within the ambit of 
that Act, no interest can be awarded. The 
learned Judges in this latter cases make no 
reference to the case of Muller v. Barlow (4) 
although one of them was a party to 
Muhammad Abdul Guffur Rowthar v.. 


(1) 30 Ind. Cas. 432; 38 M. 464. 

(2) 52 Ind. Gas. 505; 42 M. 661; 25 M. L. T. 242; 36 
M. L. J. 456; (1919) M. W. N. 484. 

(3) 71 Ind. Cas. 257: (1921) M. W. N. 873; 15 L. W. 
63: 30 ALL. T. 8&4; 42 M. L. J. T4; A. L R. 1922 Mad. 
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(4) (1871) 3 P. C. 733; 8 Moo. P. O. (N. s.) 127; 17 E. 
R. 26): 14 MM. L A. 209: 20 B. R. 765; 2 Sar, P. C. J. 
(5) 6) Ind. Cas. 353; 40 M. L. J, 18; 12 L. W. 567; 
(1920) M. W. N. 717. i 
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Hamida Beevi Ammal (2). The decision in 
Muhammad Abdul Guffur Rowthar v, 
Hamida Beevi Ammal (2) is referred to and 
distinguished on the ground that it was not 
‘a case of contract and referenceis made 
to the prior decisions which state thatsuch 
interest is awardable under the Act in 
the case of a contract and no interest can 
bs awarded otherwise. In none of these 
eases is Miller v. Barlow (4) considered with 
reference to Courts in India and as that case 
does not purport torefer only to cases not 
relating to contract and as it has never been 
suggested that this is a Gourt of Equity only 
in cases not relating to contract, it is im- 
possible to say that equitable principles 
should be applied in cazes not relating to 
contract, and should not be applied in cases 
of contract. A question of equity must 
apply to all cases. This, I think, is the 
basis of the later decisions of this Court 
and consequently I feel that I should follow 
them. In the present case there is no doubt 
that the plaintiffs have been kept out of 
their money for a very unreasonable period 
and on equitable principles they are entitl- 
ed to some compensation. Therefore, I 
allow interest at 6 per cent. until the date 
of payment into Court. 

In the result S. A. Nos. 137 to 143 are 
dismissed with costs and S. A. Nos. 1409 to 
1412 are allowed with costs. 

So faras the Memorandum of Objections 
in S. A. No. 137 is concerned there will be 
no order as to costs. 


The question of interest has been raised 
in S. A. Nos. 138 and 139 by way of 
Memorandum of Objections which are ac- 
cordingly allowed in this respect but I 
pass no order as to costs. 

These cases having been set down to be 
spoken to this day upon perusing the judg- 
mənt of this Court herein dated the 22nd 
‘ April, 1925, and the order of this Court 
dated the 8th October; 1924, on C. M P. 
Nos. 2516 to 2519 in S. A. Nos. 1409 to 
1412 of 1921, declaring 5th respondent 
therein (4th appellantin S. A. Nos. 137 to 
143 of 1922 and 4th petitioner in CO. R. P. 
No. 121 of 1922) a major and discharging 
his guardianthe Court made the follow- 
ing 

ORDER.— fourth appellant in S. A. No. 
137 of 1922, etc. (S A. Nos. 137 to 143 of 1922) 
and inthe connected proceedings (C. R. P. 
No. 121 of 1922) also. 


The judgment (above) will be amended by 
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adding (the figure) 137 before “138 and 
139 “ in the last sentence. l 
v. N. vV, S.A. Nos. 187 to 148 dismissed. 
A. N.A. S. A. Nas. 1409 to 1412 allowed. 


ALLAHABAD HIGH COURT. 
FULL BENCH. 

CivIL MISOELLANEOUS No. 297 or 1926. 

June 15, 1926. 
Present: —J ustice Sir Cecil Henry Walsh, 
Kr., Mr. Justice Daniels and 
Mr. Justice Boys. * 
Thakur RAM SAHAT SINGH— 
APPLICANT 
versus 


DEBI DIN—Obppostre PARTY. 

Bundelkhand Land Alienation Act (II of 1903), 
ss. 6, 8, 9, 16—Simple mortgage between members of 
same tribe, validity of—dJMortgayee, if can scll—- 
Statutes, construction of. l 

Held, by the Full Bench, (Boys, -J., dissenting).-— 
Section 9 of the Bundelkhand Land Alienation Act 
does not apply toa simple mortgage between mem- 
bers of the same agricultural tribe. [p. 462, col. 1} 

Jaswant Rao v. Kashinath Rao (1), followed. 

Per Boys, J.—Mortgages between members of the 
game agricultural tribe can be remodelled by the 
Collector under s. 9 (1) of the Bundelkhand Land 
Alienation Act. [p. £59, col. 2.] a 

There is good ground inthe Act itself to justify 
the conclusion that the Act in no way deals with 
alienations whether permanent or otherwise, between 
members of the same tribe, and if so s. 16 of the Act 
also must be interpreted as having no bearing on 
mortgages between members of the same tribe. [p. 
460, col. 2.] | 

In construing Statutes Courts should not slavishly 
adhere to the literal sense of words, where to do so 
would obviously defeat the intention which may be 
collected from the whole Statute. [p. 461, col. 1.] 

Per Walsh, J—The policy of the Bundelkhand 
Land Alienation Act is to keep out outsiders and its 
plan is to control contracts of attempted alienation 
which would have the effect of placing imnmoveable 
property permanently inthe hands of persons not 
members of the agricultural tribe. [p. 458, col. 1] 

Miscellaneous reference made by the 
Additional Subordinate Judge, Banda, dated 
the 13th March, 1926. ; 

Mr. A. Sanyal, for the Opposite Party. 

JUDGMENT. 

Walsh, J.—The question referred to 
this Bench is really whether the decision 
of the Chief Justice and Mr. Justice Lind- 
say, in [Bishnath v. Bharosa] Miscellane- 
ous Case No. 634 of 1925 is right. The 
point of law, or rather of interpreta- 
tion, arises under gs. 9 of the Bundel- 
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tase a suit has been brought by a mort- 
_gagee of an agricultural tribe against a 
mortgagor of the same tribe, that is to 
say, it isa mortgage which is not within 
the mischief of s. 6. Section 6 forbids a 
mortgage between a member of an agricul- 
tural tribe, where the mortgagee is not a 
member of the same tribe, or where the 
mortgagor and mortgagee are not both 
members of the agricultural tribe, unless 
it is in one of the forms prescribed by 
that section. Section 9 (8) provides for 
the jurisdiction of the Colleetor ina case 
of a suit instituted in any Civil Court on 
a mortgage to which sub-s. lof s.9 ap- 
plies. Sub-section 1 ofs. 9 applies to a 
mortgage made after the commencement of 
the Act bya member of an agricultural 
tribe in any-manner or form not permitted 
by orunder the Act. Section 6 and s. 10 
substantially contain all the matters which 
are not permitted under the Act. There is 
nothing in the Act which does not permit 
an ordinary simple mortgage. The enact- 
ment is a prohibitive one, and unless the 
matter about which the dispute arises can 
be shown to be within the prohibition, the 
prohibition does not apply. 

In my judgment the matter is quite clear 
and the view taken by the Chief Justice 
and Mr. Justice Lindsay was correct. I 
would only add two observations. It is 
admitted thatthe policy ofthe Act is to 
keep out, what may be colloquially called, 
eutsiders. The interpretation contended 
for by the plaintiff is, to my mind, incon- 
sistent with the policy of the Act, and 
would be difficult to adopt even if there 
were language in the Act which justified 
that view. Sections 3,6,7,11 and 15 all 
indicate that the plan of the Act was to 
control contracts of attempted alienation, 
which would have the effect of placing 
. immoveable property permanently in the 
. hands of persons not members of the agri- 
cultural tribe. It seems to me that the 
decision, with which I agree, is entirely 
in accordance with the general scheme of 
the Act. 

The further observation which occurs 
tome isthis. The Chief Justice has al- 
- ready dealt with it in the Referring Order. 
By reason ofthe prohibition against the 
gale under s. 16, which as my brother 
. Daniels, J., pointed out during the argument, 
applies equally tosimple money decrees, 
the security cannot be sold. 

Farther it appears that in this case the- 
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claim for a simple money-debt is barred by 
Statute. We have nothing whatever to do 
with that, We have only tointerpret the 
language as we find it without regard to . 
the consequences. If there is, as the Chief 
Justice suggests, a casus omissus in the 
provisions of the Act, and it is the delibe- 
rate policy of the Legislature that no sale 
should be permitted, the effect would be 
to put the property to auction, it seems to 
me, after considering the matter for what 
it is worth, that the difficulty can be got 
over and a remedy given’ to the mortgagee 
by providing for foreclosure in a case of a 
mortgage between’ two members of an 
agricultural tribe: This might receive the 
attention of Government. In my opinion 
the answer to the-reference-is in the afirm- 
ative, namely that's. 9 does not-apply. — 

Daniels, J.—I concur in the view that 
s. 9 of the Bundelkhand Land ‘Alienation 
Act does not apply to a simple’ mortgage 
between members of the same agricultural 
tribe and in the reasoning:of my’ brother 
Walsh. The words “‘a'mortgage in any 
manner or form not permitted by or under 
this Act” ins. 9 can only refer to a mort- 
gage which is contrary to and forbidden 
by the Act. The Actis not one permitting 
mortgages which would otherwise be illegal. 
It is a restrictive Act restricting in the 
case of members of an agricultural tribe 
the free right of contract which they would 
otherwise possess. Nowss. 6 to8 carefully 
restrict the mortgages which can be made 
by a member of an agricultural tribe in 
an outsider. They do not re-. 
strict the mortgages which he can make 
in favour of a member of the same tribe. 
Section 10 invalidates a stipulation by way 
of conditional sale whether in favour of a 
member of the tribe or of an outsider. There 
is nothing in the Act toforbid a mortgage 
such as that which we have to consider, 
Section 16 takes away the remedy for-sale 
not only in the case of mortgage decrees 
butin the case ofall decrees, and cannot 
be read ag constituting the mortgage illegal. 
There is undoubtedly a hiatus in the Act 
which requires the attention of the Legisla- 
ture, but our business is to interpret’ ‘the 
Act as it stands. ee 

I, therefore, agree in the answer pro- 

Boys, J.-—In this case the Additional 
Subordinate Judge of Banda has referred 
Suit No. 88 of 1924 for theopinion of this 
Court under O, XLVI. FL the 
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The plaintiff sued on the basis of a simple 
mortgage-deed executed after the Bundel- 
khand Land Alienation Act cameinto force. 
His rightto a simple money-decres was 
barred by limitation. 

The Subordinate Judge found that the 
mortgage was enforceable and that ordi- 
narily the plaintiff would be entitled to a. 
decree for sale, but as both mortgagor and 
mortgagee were members of the same agri- 
cultural tribe, he held that under s.9 (3) 
he could not pass a decree for sale and must 

-refer the case under s.9 of the Bundel- 
khand Land Alienation Act to the Collect- 
or for action under s. 9 of the. Act. 

This involved the assumption by the 
Subordinate Judge that s. 9 (1) of the Act 
“was applicable to the case of a simple mort- 
gage between members of the same tribe. 

The Collector returnéd the case holding 
that he had no jurisdiction, and referred 

-to the decision of a Bench of this Court in 
Bishnath v. Bharosa, Miscellaneous Case 
ie of 1925, decided on November 26th, 
1925. 

The Subordinate Judge points out that 
as he, the Judge, reads the Act, if the 
Collector is right, the creditor has no re- 
medy. He refers to the desirability of 
safeguarding the rights of such creditors, 
He remarks “that it is the first time that 
these doubts have been raised and desires 
to have the proper procedure indicated by 
this Court. 

‘He refers to the decision of a Bench of 
this Court in Jaswant Rao v..Kashinath 

- Rao (1). 

The Bench before whom the reference 
came referred it to a Full Bench. 

After the case had been argued before us 
‘I took time to consider my judgmentas I 
was not satisfied that on the one hand the 
Legislature had deliberately inflicted, for 
some wise reason apparent to it but not 
apparent to me, grave hardship on all 
creditors in the predicament of the present 
plaintiff, nor, on the other hand, that the 
Legislature had omitted by oversight to 
make provision for cases that might so 
easily arise. 

It appeared to me that further study of 
the Act with the scheme of which I was 
not familiar might disclose reasons within 
the Act itself justifying an interpretation 
which would enable us todo that justice 
which of course nobody had any doubt was 


(1) 86 Ind. Cas. 208; A.I. R. 1925 All. 253; L. R. 6 
¢ IF. 
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contemplated by the Legislature. Only on 
failure to find ground within the Act for 
such interpretation could I feel that I was 
right in throwing on the Legislature the 
responsibility for the otherwise inevitable 
injustice. It was for the purpose of thus 
examining the Act that, as.I appreciate the 
Referring Order, the case was referred toa 
Full Bench. l 

Our attention is drawn by the Order of 
Reference to the Full Bench to the high 
rate of interest, That is, however, amatter 
with which the Collector could and would 
certainly deal under s. 9 (1), if he has the 
power under s 9 (1) to act at all, and he is 
the best person to deal with such a matter 
in the light of local conditions; and if he 
has nosuch power the trial Court must 
deal with it if it has the power to passa 
decree. Wecannot do soat this stage. 


Two questions arise :— 

(1) Is there ground in the Act for believ- 
ing that the Legislature intended to incluce 
in the Act mortgages between members of 
the same tribe, and, as on that basis s. 16 
will be undoubtedly applicable to forbid 
asale of the property under adecree or 
order of the Civil Court, has the Collector 
power under s. 9 (1) to re-model the mort- 
gage soas to secure to the mortgagee his 
money? 

(2) Is there ground in the Act for Le- 
lieving that the Legislature intended mort- 
gages between members to be wholly out- 
side the scope of the Act, and is the exclu- 
sion of such mortgages from the operative 
effect of s, 16 a justifiable interpretation? 

The Legislature must have had one inten- 
tion or the other and, as I conceive it, it 
is our duty to apply, if there is any ambi- 
guity, one or theother of such interpreta- 
tions as will carry out what at least must 
have been the certain intention of the 
Legislature, not to deprive violently the 
member mortgagee of more, at any rate, 
of his rights than may be inevitable in 
securing the object of the Act, the protec- 
tion of the improvident member-borrower, 


That there is such ambiguity in the effect 
of the Act is beyond doubt, since the first 
of the two interpretations above set out 
has been acted on for 20 years, and by this 
Court, and a third has recently been given 
effect to in [Bishnath v. Bharosa] Miscel- 
laneous Case No. 634 of 1925, and is, as I 
understand, approved by my brothers, Mr. 
Justice Walsh and Mr, Justice Daniels. 
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As to the first question:—Is there ground 
in the Act for believing that the Legisla- 
ture intended toincludein the Act mort- 
gages between members of the same tribe, 
and, as on that basiss. 16 will be undoubt- 
edly applicable to forbid a sale of the 
property under a decree or order of the 
Civil Court, has the Collestor power under 
s. 9(1) to remodel the mortgage so as to 
sə2ure the mortgagee his money? 

Section 6 specifies, first, certain parties 
to a mortgage and, next, certain forms of 
mortgage. It first lays down that it has no 
application to where both the parties are 
members of the same tribe nor to where 
both parties, being members of different 
tribes, live in the district where the land 
is situate. 

Where the parties do not com? within 
either of these categories, that is, where 
the mortgage is between a member and 
one who may be described as a stranger, 
the mortgage shall be made in one of the 
following forms.” | 

The present mortgage is between mem- 
. bers, ands. 6 has, therefore, primarily and 
standing by itself no bearing on the pre- 
sent case, though of course the whole or 
part of suzh section may have a bearing 
if such bearing is indicated by any other 
section. 

Sections 7 and 8. Here we have certain 
conditions which are to attach, or may by 
agreement, attach when we have a mort- 
gage made between a member and a 
stranger and made in one of the permitted 
forms, These two sections, therefore, ap- 
propriately begin by specifically ‘stating 
that they concern ‘mortgages made undere 

0. 

Next comes s. 9. Clause (1) gives the 
Collector power to re-model the terms of 
a mortgage, if three conditions exist, 

(a) ifit has been made after the com- 
mencement of the Act, 

(b) if it has been made by “a member of 
an agricultural tribe,” and 

(c) if the mortgage is “in any manner or 
form not permitted by or undér this Act.” 

Tt is contended forthe defendant-mort- 
gagor and I understand it to be the view 
accepted by my brothers Mr. Justice Walsh 
and Mr. Justice Daniels, that the section 
only deals with mortgages whieh are made 
batween parties who are controlled by s. 6 
and whose mortgages are required to be 
made ina particular form, that is to say, 
which are made between a member and an 
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outsider, and does not govern mortgages 
which are made between members. 

It is clear, of course, that it does govern 
mortgages between a member and an out- 
sider if the mortgages are not in one of the 
forms required by a. 6. j 

But is its scope limited to such mort- 
gages only? 

If it were so limited, why the striking 
change in language from that employed in 
s.7 and twicein s. 8? Why did the section 
not begin:—In the case of mortgages gov- 
erned by s. 6 made after the commence- 
ment of the Act but not in one of the forms 
prescribed, the Collector, ete.” That is the 
phraseology which must naturally have 
suggested itself to any draftsman who had 
just drafted ss. 7 and 8 and had them 
before him, 

At the hearing I more than once invited 
any explanation of this striking change in 
phraseology. I heard none except the re- 
ference made by my brother Mr. Justice 
Daniels to s. 8 (2) and s.10, anda sugges- 
tion that those sections also dealt with 
cases of mortgages in “forms not permitted 
by the Act” and might account for the 
omission of any specific mention of s. 6. 
Section 8 (2) is merely a corollary to the 
preceding provisions including those in s, 6 
which call for a particular form. Tos. 10 
I will. refer again presently; its existence 
seems to support the contrary proposition 
that s.9(1) includes mortgages between 
membars. But for the present purpose I 
only note that it would have been equally 
easy to say “in the case of mortgages gov- 
erned by s 6 ors. 10” or “a mortgage con- 
travening the provisions of s. 6 ors. 10” or 
“a mortgage forbidden by s. 6 ors. 10.” 

It might, of course, be that, whether or 
not an alternative phrasing was possible, 
that actually used equally limits the power 
of the Collector to re-modelling mortgages 
governed by s. 6 but notin one of the forms 
prescribed. But that does not appear to be 
the case. 

First, the words “a member of an agri- 
cultural tribe makes a morbgaga,” while 
they of course include a mortgage by a 
member to an outsider are equally inclusive 
of a mortgage by a member to a member. 
This is consistent with the wider scope of 
the section, though it is not, of course, by 
itself conclusive: 

Again, such ambiguity, if the phrase is 
ambiguous and not deliberately used to 
cover all mortgages by a member, would 
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have been avoided by the use of the phrase 
to be expected. “In the case of mortgages 
governed by s. 6.” 

Next, the words “in any manner or form 
not permitted by or under this Act.” The 
logi¢al and only way of determining the 
value of this phrase is to ask ourselves 
“What are the manners or forms permitted 
by or under this Act?” and to put “all 
other manners or forms” in the category 
of “not permitted by or under this Act.” 
There is only one section which lays down 
‘forms permitted by the Act,” thatis s. 6 
(read, of course, with s, 8), which says “the 
mortgage shall be madein onesof the fol- 
lowing forms.” 

The words “in any manner or form” 
clearly in themselves carry no reference 
whatever to “parties,” but relate merely to 
the form of the mortgage; and, as I have 
noted, the previous words “a member of an 
agricultural tribe makes a mortgage” are 
clearly equally applicable whether the 
mortgagee is a member or an outsider. 

Both phrases, taken separately and taken 
together, indicate that only two conditions 
are required to make the section applicable 
to a mortgage made after the commence- 
ment- of the Act, one that the mortgagor 
be a member and secondly that the mort- 
gage be notin one of the forms covered 
by cls. (a) to fd) of s. 6 read with s. 8. 

Finally, the action permitted to, not ob- 
ligatory on, thé Collector isin no way in- 
consistent with the view that the earlier 
part of the section includes in its scope a 
mortgage between members. 
both members have included in their mort- 
gage any objectionable terms, including a 
condition that may involvea sale of the 
land, he can re-model it on the lines laid 
down so that the mortgagee be not in- 
jured unfairly subject to the land being 
preserved, 

I have mentioned above Mr. Justice 
Daniels’ reference to s, 10 and that I would 
refer to it later. 

It was suggested that s. 10 was a case of 
a form of mortgage “not permitted” by 
the Act, that a mortgage containing a 
condition intended to operate by way of 
conditional sale is, as it stands, a mort- 
gage “not permitted by the Act” because 
the condition is to be null and void; and 
that such a mortgage would come within 
s. 9(1) and accounts for there being no 
Opening specific reference to s.6. This, in 
fact, actually supports the contention that 
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s. 9 (1) covers mortgages between members, 
for s. 10 expressly refers to “any mort- 
gage,’ cannot possibly be held to be limited 
to mortgages between a member and a 
stranger, and if such mortgages as are re- 
ferred toin s. 10 are to be taken to be in- 
cluded within the scope of s,9 (1), what 
force can there be left in the suggestion 


thats. 9 (1) deals only with mortgages bet- 


ween a member and a stranger, 


In this view the broad intention of the 
Act appearing from its provisions was to 
require mortgages between a member and 
a stranger absolutely to be ina particular 
form, but that mortgages between members 
did not normally require such stringent res- 
trictions, but even such mortgages might 
require control. 

Section 9 (1), therefore, gave the Collect- 
or discretionary power to re-model all mort- 
gages made after the commencement of the 
Act and s. 9 (3) ordered the Court to send 
all such mortgages to him, 


There was no proper right to be gained 
for a member of a tribe by making asimple 
mortgage given by him to another member 
waste paper so far as the security was con- 
cerned by depriving the morigagee not 
only of his right to bring tosale but of 
his right to that sort of security aising 
out of the land which was being allowed to 
strangers. 

The above considerations indicate that 
there is much ground to justify a finding 
that mortgages between members can, as 
the section has been drafted, be re-modelled 
by the Collector under s. 9 (1). 

If in fact it is not clear beyond doubt 
that the above is the correct interpretation 
of s. 9 (1), can it not at the very least be 
said that the effect of the section is open 
to doubt? And if that is so, ought we not 
to give toit that interpretation which will] 
not inflict hardship on anybody, an inter- 
pretation which has not been questioned 
for 20 years till the decision in [Bishnath 
v. Bharasa] Miscellaneous Case No. 684 
of 1925) and more especially so where it 
may be that scores of persons have believed 
themselves to have entered into obligations 
and acquired rights on the faith of such 
interpretation evidenced by long and com- 
mon practice. 

Before turning to the second question I 
will make some observations on the two 
cases referred to by the Subordinate J udge, 
and also mention another case, 
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-, As to the case Jaswant Rao v. Kashi Nath 
Rao (1) more cannot be said than that the 
jurisdiction of the Collector to deal with 
the case under s. 9 (1), and, therefore, of 
the Civil Court to send the case to him 
. under s.-9 (8) was assumed to exist, As 
: the learned Subordinate Judge remarks in 
. this case, it had always for the past 20 
years been understood to exist until the 
refusal by a Collector in 1925 led to the 
decision in | Bishnath v. Bharosa) Miscellane- 
ous Case No. 6340f 1925. But in fact I do 
‘not find anything in the report of this case 
to suggest that the mortgagee was a mem- 
' ber of an agricultural tribe. If he was 
not, the case has not even the slight bear- 
ing on this case thatit would otherwise 
have. 

In [Bishnath v. Bharosa] Civil Revi- 
sional Side, Miscellaneous Case No. 634 of 
1925 decided on November 26th 1925, the 
decree-holder still had in fact left to him 
his right toa simple money-decree, justice 
was secured for him and there was no 
serious hardship. It would seem that as 
there was in that case a means ready to 
hand for the plaintifi-mortgagee to secure 
his money there was no necessity for any 
real contention. 

A case which does support the applica- 
bility of s. 9 (1) and which was not brought 
apparently to the notice of the learned 
Judges who decided Miscellaneous Case 
- No. 634, doubtless because it had 
not then been reported, is Bishnath 
Singh v. Basdeo Singh (2) decided as re- 
cently as June 12th 1925. Mr. Justice 
Kanhaiya Lal upheld both the findings of 
both the lower Courts that there was no 
reason why a case of a simple mortgage 
between members after the passing of the 
Act should not be sent to the Collector 
under s. 9 (3) for action under s.9(1) and 
even after a decree had been passed. In 
upholding this decision in a Letters Pat- 
ent Appeal the Bench held that “We find it 
impossible to hold that the Civil Court 
ceased to have jurisdiction to act under 
s. 9 (3) aa soon as a nominal decree: was 
passed which cannot, in fact, be executed 
by sale.” 


[ turn now to the second question. Is - 


there ground inthe Act for believing that 
the Legislature intending mortgages be- 
tween members to be wholly outside the 
scope of the Act, and is the exclusion of 


(2) 88 Ind. Cas. 484; 23 A.L, J. 927; L. R.6 A, 453 
Giv.; A. I. R. 1926 AH. 136; 48 A. 67. 
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such mortgages from the operative effect of 
s. 16 a justifiable interpretation ? 

The only direct and ambiguous refer- 
ence in the whole Act operating on aliena- 
tions between members of the same, tribe 
iss. 3. There is another section, s."10 to 
which I have already referred, in which the 


expression “any mortgage’ occurs which 
is wide enough to include alienations be- - 


tween members, but there is no section 
which in specific terms refers to such 
alienations excepts. 3. That section enacts 
that a permanent alienation between mem- 
bers of the same tribe or where both 
parties are members of agricultural tribes 
and both residents of the district in which 
the land is situated is unrestricted. There 
is nosection at all specifically declaring tem- 
porary alienations between such parties to 
be unrestricted, but much the same pur- 
pose may be said to be effected by in- 
ference by s.6. ‘The specific provision in 
s. 3 (1) (b) [read with s. 3 (1) (a)] is appar- 
ently inserted only in order to prepare the 
ground for the next provision in s. 3 (2) be- 
ginning “Except in the cases provided for 
in sub-s. (1), ete.” 


These considerations indicate that there 
is good ground in the Act itself to justify 
a finding that the Act in no way deals. 
with alienations, whether permanent or 


~otherwise, between members of the same 


tribe.” i 

If, then, that conclusion is justified it is, 
as I conceive it, our bounden duty to in- 
terpret s. 16 as having no bearing on such 
temporary alienations, so ruling not on the - 
ground thatthe Legislature did not mean 
to include such alienations, but because 
the Act taken as a whole indicates that 
such alienations are not within its score 
and the Act must be given to effect asa 
whole. , 

In my endeavour to interpret this Act I 
believe that I am guiding myself only by 
canons of interpretation that have been con- 
stantly approved. 

Erle, O. J., said in Smurthwaite v. Wil- 
kins (3): “The consequences which this 
would. lead to are so monstrous, so mani- 
festly unjust, that I should pause before 
I consented to adopt this construction of 
the Act of Parliament.” 

. Jessel, M. R., said in Taylor v. Corpora- 


(3) (1882) 11 CO. B. (N. s.) 842 at p. 848; 31 L.J. C. 
p. 216; 5L. T. 842; 7 L. T. 65; 10 W. R. 386; 


(97 1. ©. 1926] 


tion of Oldham (4) “Whatever I may think 
of the extraordinary results which are so 
caused, it is my duty to interpret Acts of 
Parliament’ as I find them. I must read 
them, according to the ordinary rules of 
construction, that is, literally, unless there 
is something in the context orin the sub- 
ject to prevent that reading.” 

Lord Wensleydale said in Becke v. Smith 
(5). “It is a very useful rule, ir the construc- 
tionofa Statute, to adhere to the ordinary 
meaning of the words used, and to the 
grammatical construction, unless that is at 
variance with the intention of the merase 6 
to. be collected from the Statute itself,... 
which case the language may be.. anodised: 
so as to avoid such inconvenience, but no 
farther ” 

Beal (page 307) quoting Lord Blackburn 
in Wear River Commissioner v. Adamson (6) 
says: “The Court must, in each case, ap- 
ply the admitted rules of interpretation to 
the case in hand, not deviating from the 
literal sense of the words without sufficient 
reason, or more than is justified, yet not 
adhering slavishly to them when to do so 
would obviously defeat the intention which 
may be collected from ihe whole Statute.” 

The second interpretation would give 
effect to the opinion, that, even though s. 9 
(1) can be interpreted as covering mort- 
gages between members, it is not the 
‘right interpretation of that section. 


It is sufficiently obvious that both inter- 
pretations cannot represent exactly the in- 
tention of the Legislature, That they are 
to some extent dissimilar in effect is to be 
expected where the one is arrived at upon 
a strictly literal interpretation of the ac- 
tual words and the other upon a considera- 
‘tion of the intention of the Legislature and 
the actual scope of the Act as evidenced by 
its provisions. The former, while it would 
not permit the mortgagee to brin g the land 
to sale, would givehimsecurityforhismoney; 
the latter would give him all his normal 
rights including the right to bring to sale; 
but either interpretation would secure him 
from: grave injustice. I may personally 
feel sure from sources outside the Act as 
to which is the correct interpretation, but 


(4) (1877) 4 Ch. D, „395 atp. 405; 461. J. Ch. 105; 
35 L. T. 696; 25 W. R. 178 

(5) (1836)6L. J. Ex. 54; SM. & W. 191; 46R. R. 
567; 2 Gale 242; 150 E. R. 724. 

(6) (1877) 2 A.C. 743 at p. 765; 47 L. J. Q.B. 193 at 
p. 203: 37 L. T. 543: 26 W. R. 217. 
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I am bound to be guided by considerations 
founded upon the Act itself. 

Guided by the terms of the Act and 
finding interpretations which would not 
deprive the mortgagee in this case, and 
others in a similar situation, of his just 
rights, it would be my duty to give effect 
to one or the other of those interpretatio.s. 
Had I to decide the matter L should be 
inclined, subject to any further argument 
that I might hear, to give preference to the 
second interpretation, if only on the ground 
that that interpretation, justifiable in itself, 
would mean no interference with the rights 
of the mortgagee, and he is entitled to 
claim that there should be no interference 
unless the law clearly limits his rights. 


I do not overlook the fact that in the 
event of the mortgagee in this case bring- 
ing the land to sale it might pass into the 
hands of a stranger not a member of an 
agricultural tribe; and that thus to hold 
that mortgages between members do nat 
come within the scope of the Act at all 
means in effect to hold that there is one 
case which the Legislature has overlooked 
when attempting to prevent land passing 
to a stranger. But where it is admitted 
on all sides, and the circumstances under 
which this case has come beforea Full 
Bench prove, that the act is defective in 
one respect or the other, I think, that 
where a reasonable interpretation found- 
ed on the Act itself would save the 
mortgagee’s just rights and only indicate 
that the Legislature had omitted by 
oversight to stop one channel by 
which land might get into the hands ofa 
stranger, we ought to adopt that interpreta- 
tion rather than adopt the view that the 
Legislature has by similar oversight done a 
positive and serious injustice. 


The Order of Reference by the Division 
Bench requires us to say not only whether 
the construction placed upon the Act by 


‘the decisionin Miscellaneous Case No. 634 


of 1925 was correct, but further ‘to return 
to the Subordinate Judge an answer 
which they (the Full Bench) conceive to 
be proper in the circumstances, thus finally 
disposing of each case”. The Order of 
Reference by the learned Subordinate J udge 
to this Court asked for a direction as to 
“what should be done” and asked this 
“to remove the doubt as to what 
Kan the procedure which should be 
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. I would direct the trial Court to proceed 
under the ordinary law toa decree and, if 
necessary, toattachment and sale. 


As I have the misfortune to differ from 
my learned brothers this judgment isof no 
value, but it was incumbent on me to give 
my reasons for being regretfully compelled 
to differ and for holding that we are not 
compelled by the Act to deny the plaintiff 
a remedy. 

By the Court.—The order of the 
Court is that s. 9 of the Bundelkhand Land 
Alienation Act (II of 1903) does not apply 
to the facts of the cases referred to. Let 
the references be returned with this 
answer. i 


A. N. A. Order accordingly. 





ALLAHABAD HIGH COURT, FULL BENCH. 
Civit MisuELLANEOUS No, 298 oF 1926, June 15, 1926, 
decided by Justice Sir Oecil Henry Walsh, Mr. Justice 
Daniels and Mr. Justice Boys, BADRI SINGH—Apr- 
PLICANT, v. RAM SAHAI—Opposirz-Parry. 

Oivil Miscellaneous Reference made by the Addi- 
tional Subordinate Judge, Banda, dated the 13 March 
1926. 

Mr. K.N. Laghate, for tne Applicant. 

Mr. P. L. Banerji, for the Opposite Party. 

REFERRING Orper:~In both of these cases the 
mortgagee was a member of the same agricultural 
tribs as the mortgagor, and in eachcase he waited 
until more thansix years had elapsed before commenc- 
ing his suit. 

The learned Subordinate Judge has referred these 
cases to the Court for its orders under O. XLVI, 
- r. l, of the C.P. C. Acting unders. 9 (3) of the 
Bundelkhand Land Alienation Act, II of 1903, he 
sent the cases to the Collector, for him to exercise 
the power conferred by s. 9 ofthe said Act. The 
Collector called the Subordinate Judge’s attention to a 
case No. 634 of 1925, Bishnath Singh v. Bharos, a copy 
of which is to be found on the record of this case. If 
that case was rightly decided, then it would appear that 
the plaintiffs in each of these cases, having lost their 
right to a personal decree, can obtain only a decree 
for sale, whieh “for all practical purposes will be. 
valueless to them by reason of the provision of s 16 
of the same Act. The view that-vas taken in the 
Case No. 634 of 1925 was that whilst s. 6 imposed 
certain contractual disabilities on members of 
agricultural tribes in relation to their dealings with- 
outsiders, it did not in any way restrict their freedom 
of contract with regard to bargains amongst members 
of the same tribe or members of agricultural tribes 
in which the mortgagor and mortgagee were both 
residents of the district in which the land was situat- 
ed. That is to say a member of an agricultural 
tribe when borrowing money from a persun whom 
wemay for convenience sake term an outsider, 
could only borrow such money in accordance with the 

rovisions of s. 6. 

On the other hand it has been suggested that the 
Act wholly deprived the mortgagor of the power of 
borrowing money from any person whatever in any 
other form and manner than those set outin s. 6 
(a), 
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MADRAS HIGH COURT. 
Civit APPEAL No. 221 or 1922, 
March 17, 19264. 
Present:—Mr. Justicsa Krishnan and 

Mr. Justice Venkatasubba Rao. . 
MANDOORI PURGA MALLIKHAR- 
JANA VARA PRASADA RAO AND 

ANOTHER—Puaintires Nos. 1 AND 3— 
APPELLANTS 
VETSUS 
GUDIPUDI GOPALA CHARLU 
AND OTHERS —DEFENDANTS Nos. 7—9 


AND PLAINTIFF No. 2—RESPONDENTS. 

C. P.C. (Act V of 1908), s. 92—Addition of party 
defendant—Fresh sanction, whether necessary—W ant 
of sanction, objection as to, whether can be waived 
in appeal, 

The test as to whether a new sanction ofthe Ad- 


vocate-General under s. 92, O. P. O., is necessary when 


a new defendant is added depends on whether the 
scope of the suit has been’ really enlarged or altered 
by the addition of the new party. [p. 463, col. 2 

Gopala Krishnier v, Ganapathy Aiyar (1), relied 
on. 

An. objection to the maintainability of a suit on the 
ground of want of the requisite sanction under s. 92, 
O. P. C., is not one that can be properly waived in 
appeal, after effect has been given to it in the trial 
Court. [p. 463, col. 1.] 

The object of insisting upon the sanction of a Col- 
lector or of the Advocate-General being cbtained as a 
preliminary to a suit under s. 92 is to secure that 
suits are not brought against trustees, unless there 
is a prima facie case against them of breach of trust 
or unless circumstances exist which necessitate. the, 
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decided to be correct, it may be that there is an 
omission in the .Act, inasmuch as no provision is 
made whereby a mortgagee has any effective remedy 
if he sues more than six years from the date of the 
principal money becoming due and within 12 years 
of the bond. That,however, is not a question with 
which this Court has any concern, and .if there is an 
omission that must be put right .by subsequent 
legislation. 

This case is transferred to a Full Bench for the 
purpose of deciding whether the construction placed 
upon the Act by the decision in No. 634 of 1925 
was correct and for the Bench to return to the 
Subordinate Judge an answer which they conceive to 
be proper in the circumstances thus finally disposing 
of each case. Attention may be drawn to the fact of 
the very high rate of interest’exacted by the mortgagee _ 
in both these cases. 

JUDGMENT OF THE FULL BENCH. 

Warsa, DANIELS & Boys, JJ. Per Walsh. J.—~-For 
orders in this case see my judgment in Ram Sahat 
Singh v. Debidin (1). 

Boys, J—-My judgment in Ram Sahai Singh v. 
Debidin (1) applies to this case also, 

I note that the final order of the Subordinate Judge 
dated January 9th 1926 speaks of the case, Suit No. 11 
of 1925 being referred to the Collector for him to 
deal with it under sub-ss. (1) and (2) ofs.9. The 
reference to sub-s. (2) here, and in an earlier place, 


was clearly an oversight, 
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Court's interference in the administration of the trust. 
The object of the section will be defeated if it is left 
open to a plaintiff to get sanction against a person 
who is not the trustee and then use it afterwards 
against the real trustee. [p.463, cols. 1-& 2.] l 


Appeal against a decree of the Court of 
the Sebordinate Judge, Bezwada, dated 
ae January, 1922 inO. S. No. 90 of 

Mr. P. R. Ganapathi Iyer, for the Appel- 
lants, 

Mr. P. Satyanarayana Rao, for the Re- 
spondents. 

JUDGMENT.—This is an appeal aris- 
ing from a suit filed unders, 92, C. P. C., 
for the removal of defendants Nos. 1to 7 
from trusteeship of the plaint temples for 
a declaration that certain properties des- 
cribed in the schedule belong to the tem- 
ple and for framing a scheme, The suit 
has been dismissed by the lower Court on 
the ground inter alia thatnone of the de- 
fendants Nos. 1 to 7 is a trustee of the 
` temple but that the trustee is really the 
Sth defendant, the zemindar of Mirzapur, 
and that against him no sanction was ob- 
tained from the Collector and that the en- 
dorsement of sanction by the Collector on 
the plaint before he was added asa party 
is not a sufficient sanction to enable the 
suit to be maintained against him. 

We think the Subordinate Judge is right 
in holding that the suit isnot maintain- 
able on the present sanction. The 8th de- 
fendant is the real trustee and as against 
him no sanction has been obtained. Eighth 
defendant objected to the suit going on 
‘in the lower Court on this very ground, 
though before us heis not pressing that 
objection as he has joined the plaintiffs. 
‘Nevertheless, we think that the conclusion 
that the sanction obtained was not -a pro- 
per sanction to justify the suit under s. 92 
is a conclusion which that Court was 
entitled to come to and itis not open to 
us to set aside its order in appeal merely 


because the 8th defendant now waives his 


objection before us. We think it is not 
an objection that can be properly waived. 
The very object of insisting upon the 
sanction of a Collector or of the Advocate- 
General being obtained as a preliminary 
to a suit under s. 92 is to secure that suits 
are not brought against trustees unless 
sthere is aprima facie case against them 
of breach of trust or unless circumstances 
“exist which necessitate the Court’s inter- 
ference in the administration of the trust. 
The object of this section willbe defeated 
if itis left opentoa plaintiff to get sanc- 
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tion against a person who is not the trustee 
and then use it afterwards against the real 
trustee. The personality of the trustee 
and the way in which he is dealing with 
the trust are matters of material consider- 
ation in granting sanction for a suit. 

It is quite true that every addition of a 
defendant is not necessarily to be regarded 
as invalidating the sanction already ob- 
tained unders.92. Thetestas to whether 
a new sanction is necessary when a new 
defendant is added hasbeen laid down in 
the case of Gopala Krishnier v. Ganapaihy 
Aiyar (1) as depending on whether the 
scope of the suit has been really enlarged 
or altered by the addition of the new party. 
We accept that statement as embodying 
the right principle in considering the 
question at issue. In the case before us 
the addition of the 8th defendant entirely 
changes- the nature and scope of the suit. 
Against him there is no allegation of any 
breach of trust. As the learned Subordi- 


nate Judge has found there is no redson 


whatsoever for removing him from the 
trusteeship and nothing to justify the 
Court’s interference in the administration 
of the trust we accept that finding. 
The 8th defendant is the zamindar of 
Mirzapur. We have no doubt that he 
would: discharge his dutiés as trustee to the 
satisfaction of all concerned worshippers 
and others. In these circumstances we 
think that the addition of the 8th defend- 
ant subsequent to the obtaining of the 
Collector's sanction has rendered that sano- 
tion invalid and hold that the suit is not 
maintainable and dismiss the appeal but 
in the circumstances, we do not propose 
to grant costs to either of the parties, 


V, N. V. Appeal dismissed. 
a 58 Ind. Cas, 124; (1920) M, W. N, 478; 12 L, W 
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CALCUTTA HIGH COURT., 
APPEAL FROM ORDER No. 296 oF 1923, 
May 11, 1926. 

Present:—Mr. Justice Cuming and 
Mr. Justice Page, 
MANINDRA NATH ROY CHOUDHURY 
AND OTHERS—CrEvITORS—APPELLANTS 
Tersus 
RASIK LAL PAKHIRA—Perririonzr— 
— RESPONDENT. 

Provincial Insolvency Act (V of 1920), s. B fpaon 
Validity of debts—Court, score of inquiry of—Inubila 
ity to pay, if sufficient. 
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Under s. 24 of the Provincial Insolvency Act the 
Court should not and need not go into an elaborate 
enquiry as to the validity or otherwise of the debts. 
It is sufficient if the Court is satisfied that there are 
prima facie grounds for thinking that the debtor is 
unable to pay. [p. 464, col. 2,] a 

Appeal against an order of the District 
Judge, 24-Perganahs, Alipur, dated the loth 


June 1923. — 


Mr. Manmatha Nath Roy, Babu Surjya 

` Kumar Aich, for the Appellants. 

Banus Dwarka 
Jyotish Ch, Guha, for the Respondent. 


JUDGMENT. 

Cuming, J.—This appeal arises out 
of an application by 4 persons constituting 
a firm of the name of Rajnarayan Rasik Lal 
Pakhira to be declared insolvent. There 
was also a petition by one of their creditors 
asking them to be declared insolvent. 
These applications were opposed by a num- 
ber oferéditors. The learned District Judge 
of Alipur held that the firm was entitled 
to be declared insolvent and he made the 
necessary order. ; 

Against this order some of the opposing 
creditors have appealed to this Court. The 
first point raised by Mr. Roy on behalf of 
the appellants is that the valuation of the 
mill which is one of the main assets of the 
debtors was made without any notice to the 
creditors and, therefore, cannot stand, and 
a fresh valuation should be made. A refer- 
ence to thé judgment of the learned Dis- 
trict Judge would show that the creditors 
were actually informed by the Receiver of 
thé date on which the valuation was going 
to be made. No doubt in his order of the 
23rd of May the learned District Judge 
stated that it was true that the Receiver 
had not given notice to the creditors. 
The learned District Judge, however, 
apparently subsequently found that his 
order of the 28rd May was passed on some 
misapprehension. Even if the creditors 
had not received any notice of the date 
when the expert was going to value the 
mill it is difficult to see what difference 
it would have made. The creditors did not 
suggest that they were experts in valuation 
of the mill property. What possible difference 
their presence or absence at the time when 
the valuation was made by the valuer could 
make it is difficult to conceive. However, 
in view of the finding of the learned Judge, 
this point fails. 

The next objection urged by fhe appel- 
lant is that the valuation of the mill as 
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made by the valuér is incorrect. The valua- 
tion was made by an expert apparently 
chosen by the Receiver out of a number of 
expert valuers whose names were suggested 
by one of the creditors. No objection was 
apparently taken to the appointment of this 
gentleman. This gentleman produced a 
long report which covers some four pages, 
No attempt has been made by the oppos- 
ing creditors to cross-examine this gentle- - 


man to show that his conclusion or the data ` 


on which he based his conclusion were 
wrong. Nor did the opposing creditors as 
they could have done, send their own ex- 
pert to value the mill and give evidence 
that the value of the mill was very different 
from the figure of Rs. 40,000 at which this 
gentleman had arrived. There is no sub- 
stance whatever in this objection. 

The appellants have next argued -that the 
Court ought to have considered whether. 
some of the amounts were really debts owed 
by the firm. If I understand the appellants 
rightly they would seem to contend that at 
this stage of the case the learned District 
Judge should have gone into an elaborateen- 
quiry as to the validity or otherwise of each 
of the debts which the insolvents alleged 
that they owed. This I think was never 
intended by the Act. Section 24 of the 
Provincial Insolvency: Act provides as 
follows:—-“On the day fixed for the hearing 
of the petition, or on any subsequent day to 
which the hearing may be adjourned, the 
Court shall require proof of the following 
matters, namely:—(a) that the creditor or 
the debtor, as- the case may be, is entitled- 
to present the petition: Provided that, 
where the debtor is the petitioner, he shall, 
for the purpose of proving his inability to 
pay his’debts, be required to furnish only 
such proof as to satisfy the Court that there 
are prima facie grounds for believing the 
same and the Court, if and whenso satisfied, 
shall not be bound to hear any further evi- 
dence thereon”, I may point out that this 
proviso is new and the object of it is quite 
obvious, namely, that the Court should not 
and need not at this stage go into an 
elaborate enquiry as to the validity or 
otherwise of the debts. It is sufficient if 
the Court is satisfied that there are 
prima facie grounds for thinking that 
the debtor is unable to pay his debts. 
quite clear from the judgment of the 


- learned District Judge that he was-so satisfi- 


ed; and I am not prepared to say that he 
was wrong. 


Itis > 
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a mediation of friends, it cannot be contend- 

ed that the compromise is for that reason 

unlawful. The effect ofthe referance and 

the award was merely to suggest to the 

parties the terms on which the matter might 

bs sŝttled and the final settlement was 

clearly the act of the parties themselves. 

The Court isnot called on either to re- 

cognise the reference orto enforce the award 
as such. The.compromise which it was 
asked to give effect to, falls within O. XXIII, 
r. 3 and is not opposed to s. 89. In this 

view, ib is unnecessary to consider what 
the position would beit the parties had not 

entered into a compromise on the basis of 

the award. 

So far, I have dealt with the question on 
the footing that there was a pending suit. 
In my opinion, however, there was no suit 
pending on the date of the reference. As I 
have said, the suit was dismissed for de- 
fault on the 5th of November, 1921, and the 
reference to arbitration wason the 22nd of 
December, 1921. Between these two dates, 
that ison the 12th November, 1921, the 
plaintiff had filed an application for the 
restoration of his suit. It is contended 
that the suit must be deemed to have been 
pending by reason of that application hav- 
ing been filed. I see no reason to have re- 
course to this fiction and I hold that on the 
date of the reference there was no suit pend- 
ing. 

{agree in the 
learned brother. 

V. N. V. 

A.N. A, 


order proposed by my 
Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Sroonp CIVIL APPBAL No 696 or 1924. 
July 8, 1926. 

Present: —Mr. Justice Kanhaiya Lal and 
Mr. Justice Ashworth. 

Lala NANAK CHAND—DEFENDANT 

: — APPELLANT 
versus 
CHHEDA LAL—PuaIntTirr— 
RESPONDENT. 

C. P. C. (Act V of 1908), O. XXI, rr. 46, 78—Ata 
tachment of debt—Garnishee prepared to pay—sale of 
debt in execution, legality of—Ifraudulent sale of 
moveable property—Persons entitled to rateable distri- 
bution, remedies of —Swit for compensation. 

Where a debt alleged to be due by a third party to 
a judgment-debtor is attached by the judgment-cre- 
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ditor, the Court may make an order upon the garnishee 
for the payment of such debt to the judgment- 
creditor in case the former admits it to be due, or for 


so much as he admits to be due to the judgment- 
‘debtor. Where the garnishee admits the debt and is 


prepared to pay the same to the party entitled to it, 
a Court will not, therefore, be justified in selling the 
debt in Court auction. [p. 468, col. 2.] 

Toolsa Goolal v. John Antone (1), relied on. 

Where a decree-holder fraudulently gets moveable 
property belonging to the judgment-debtor sold at a 
gross undervalue with a view to obtain an undue 
advantage over other creditors, persons entitled to 
claim rateable distribution of the assets realised by 
the sale of the property can maintain a suit against 
that decree-holder for compensation for the loss which 
they have sustained on account of the fraudulent sale 
though the sale cannot be set aside. [p. 169, col. 1.] 


Second appeal against a decree of the 
District Judge, Moradabad, dated the llth 


of January, 1924. 
Messrs. G. Agarwala and S. N. Seth, for 


the Appellant. 
Mr. P. L. Banerji, for the Respondent, 


JUDGMENT. —One Amanul Haq was 
insured with the Standard Life Insurance 
Co., of Calcutta for a sum of Rs. 4,000. He 
owed a certain debt to the Alliance Bank 
of Simla, Ltd., and he owed certain other 
debts to Nanak Chand, Chheda Lal, Narotam 
Saran and Mangal Sen. He assigned his 
life policy to the Alliance Bank, Ltd., as 
security for the payments of its debt. On 
the death of Amanul Haq Nanak Chand, 
Narotam Saran, Chheda Lal and Mangal 
Sen obtained decrees against his estate. 
In execution of his decree Nanak Chand 
got the life policy then held by the Alli- 
ance Bank, Ltd., attached, and got prohi- 
bitory orders issued to the Alliance Bank 
Ltd. not to receive, and to the Standard 
Insurance Co. not to pay, the amount due 
on that policy. Narotam Saran, Chheda Lal 
and Mangal Sen applied at the same time 
for a rateable distribution of the money 
due on that policy which may be realised 
in execution of the decree of Nanak Chand, 
The Standard Insurance Company, Ltd., 
offered to pay the money due on the 
policy to the Alliance Bank, Ltd,, and the 
Bank offered to pay into Court the balance 
due on the polisy after satisfaction of its 
own claim. Notwithstanding that offer the 
Court before which the execution pro- 
were pending, directed on the 


edings 
Eicon of Nanak Chand that the life 
policy should be sent for from the Alliance 
Bank, Ltd., and sold by auction, 


The sale was subsequently effected o1 
the 29th July, 1920, and the life policy wag 
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purchased by Nanak Chand himself for 
a small sum of Rs, 1,000, although the 
amount admittedly due on that policy 
including the profits, was Rs. 4,365. The 
amount claimed by the four decree-holders 
was Rs. 6,061-12-6 exclusive of the money 
due to the Bank. The Bank was paid 
Rs. 962-2-0 found due to it. out of the sale- 
proceeds and the balance of the money, 
after deducting the expenses of the sale 
was rateably distributed between the four 
decree-holders. 

The complaint of Narotam Saran and 
Chheda Lal, two of the decree-holders, who 
had applied for rateable distribution of 
themoney due on the life policy, is that 
in order to purchase the property. on a 
very low price Nanak Chand deceived 
the Court executing the above decrees 
and obtained from if an order for the 
sale of the said policy without any infor- 
mation having been given to the other 
decree-holders. It is further urged that 
the sale was effected in spite of the 
offer of the Alliance Bank, Ltd., to remit 
the balance due on that policy, after rea- 


lising it from the Insurance Company and - 


satisfying what was due to the Bank 
itself, to the Court, and that Nanak Ohand 
and Mangal Sen, who were close friends, 
had colluded to defraud the other decree- 
holders of their right to a fair share in 
the money due on that policy. The trial 
Court found that the sale was irregular, 
inasmuch as it was held before the expiry 
of 15 days from the date on which the 
proclamation for sale was notified. It fur- 

ther held that there were circumstances 
~ indicating a strong presumption against 
the bona fides of Nanak Chand, who got 
the policy sold for a low price in collusion 
with certain bidders, who were bidding 
alternately, to put up a show, and that 
Narotam Saran and Chheda Lal were en- 
titled to their shares of the money due 
on the policy, irrespective of the amount 
realised by the sale. The lower Appellate 
Court upheld that decree. It pointed out 
that the auction-sale was a very mechani- 
cal affair and that Nanak Chand had de- 
_ liberately kept the other creditors in the 
dark as to the proceedings which he had 
taken for the sale of that policy. It fur- 
ther observed that equity demanded that 
there should be arateable distribution as 
if the Bank itself had paid over the money, 
and that Narotam Saran and Chheda:’ Lal 
were entitled to get their share of the 
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money due on the life policy irrespective 


of the price fetched at the sale. 


The finding of the Courts below in effect 
is that the sale was brought about by a 
conspiracy between Nanak Chand and 
Mangal Sen and that the bids made dt the 
auction were not bona fide bids for the 
property, which was of tar greater value 
than the price realised at the auction and 
thatthe plaintiffs: respondents, namely, Naro- 
tam Saran and Chheda Lal were entitled 
to avoid the sale. 

The life policy really belonged to the 
Alliance Bank, Ltd., after it was assigned 
to`the Bank by the original-holder. The 
Bank could have protested against the 
attachment cf the policy and it could only 
have been made liable for the money which 
might have been left in its hand after the 
policy was realised and the amount due 
to the Bank was re paid. The Insurance 
Co. was ready to pay what might be left 
in its hand, after its debt was satisfied 
into Court. Order XXI, r. 46, lays down that 
where a debt or other moveable property 
not in the possession of the judgment- 
debtor has been attached, the debtor or the 
person holding such property can pay the 
amount of the debt or deliver such pro- 
perty into Court making the attachment, 
and such payment or delivery shall dis- 
charge himas effectually asa payment or 
delivery to the party entitled to receive the 
As pointed out in Toolsa Goòlal v. 
John Antone (1) where a debt alleged to 
be due by a third party to a judgment- 
debtor has been attached by the judgment- 
ereditor, the Court may makean order upon 
the garnishee for the payment of such 
debt to the judgment-creditor in case the 
former admits it to be due, or for so much 
as he admits to be due tothe judgment- 
debtor. Where, however, the garnishee 
denies the debt, there is no other course 
open to the judgment debtor than to have 
it sold or to have a Receiver appointed for 
its realisation. There was nosuch denial 
in thiscase.- Both the Insurance Co., and 
the Alliance Bank, Lid., were ready to 
pay the money to the party entitled, or in 


-other words, to pay what might be left 


after satisfying the debt due tothe Bank 
into Court making the attachment. There 
was Lo justification, therefore, for selling 
the life policy by auction. In fact the 
original application made by Nanak Chand 


D n 448; Chitty’s 8. Q. C. R. 147; 6 Ind. Dec. 
N. 8.) 294. i 
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merely was for the recovery of the money 


due to him under the decree by the reali- 
sation of the life policy. When the Bank 
made an offer to pay the money due on 
the pplicy after taking what was due to if. 
into Court, he insisted that the life policy 
should be sent for and sold by auction, 
and not thatits money should be realized 
and his object. in insisting on the sale 
could have been no other than to secure 
an undue advantage for himself to the pre- 
judice of the other decree-holders, who 
had applied for a rateable distribution of 
the proceeds ofthe execution, in collusion 
with Mangal Sen, who is said to have been 
one of his friends. If the sale was a 
bona fide sale, and the bidding not a mere 
collusive or mechanical affair, 16 is extreme- 
ly unlikely that the policy could have been 
sold, after it had matured, for less than 
one-fourth of the amount actually due on 
it. 


Under O. XXI, 1. 78, a sale of immove- 
able property, however irregular, cannot 
be set aside, but any person sustaining an 
injury by reason of the same at the hand 
of any other person is entitled to sue the 
latter for compensation orif such person 
is the purchaser, for the recovery of the 
specific property and for compensation in 
default of such recovery. The plaintiffs are 
not entitled to the recovery of the life 
policy but they are entitled to compensation 
for the loss which they have suffered by the 
fraudulent act of Nanak Ohand in getting 
the policy sold, in spite of the offer of the 
Alliance Bank, Ltd., and the Insurance Co. 
to pay the money due on it, to secure for 
himself an undue advantage to the pre- 
judice of the other decree-holders who had 
applied fora rateable distribution of the 
money due on.that policy. There is no 
reason, therefore, for disturbing the decree 
passed by the Courts below. The appeal 
is dismissed with costs including fees in 
this Court on the higher scale. 


Ashworth, J.—I concur in the order 
proposed. There was a finding of fact by 
both the lower Courts that the policy was 
knocked down at the auction sale to Nanak 
Chand for an insufficient price owing to 
his fraudulent conduct, and I consider that 
the events at the auction itself justified 
this finding. Nanak Chand, howevar, could 
not be made responsible for the ill-advised 
action of the execuiion Court in putting 
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the policy up for sale on the principle 
“actus curi@ neminem gravabit” 
A. N. V. Appeal dismissed. 
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MADRAS HIGH COURT. 
Civie Revrsros Peritios No. 1166 or 1925. 
March 10, 1926. 
Present:—Justice Sir William Watkins 
Phillips, Kr., and Mr. Justics Madhavan 


ar, 
KRISHNASWAMI CHETTIAR AND 
ANOTHER— PETITIONERS 
_ versus 
GHULAM MUHAMMAD GHOUSE 
SAHEB AND anoTHEr-——RgseonDENTs. 
Madras Local Boards Act (XIV of 1920)—Rules for 
conduct of elections, r. 1—Sole candidate for pre- 
sidentship of Taluk Board—Election petition against 
appointment, whether lies—Election, meaning of. 
Where only one candidate for the Presidentship of 
a Lozal Board has been nominated and in accordance 
with the rules has bean deemed to ba elected, an 
election petition will not lie against his appointment. 


[p. 469, col. 2.) 
Srinivasachariar v. Venkatarama (1) ap- 
a “returned 


proved. 

Such a candidate cannot ba called 
candidate” within the meaning ofr. lof the Rules 
for Conduct of Elections. [p. 470, col. 1.] 

Blection means selection of one out of two or more 
and, therefore, the return of a solitary candidate is 
not, strictly spaaking,an election by the electors, for 
the electors have had no say whateverin the mutter. 
[ibid] 

Petition, under s. 115 of Act V of 1908, 
and s. 107 of the Government of India Act 
praying the High Court to revise an order 
of the Oourt of the Subordinate Judga, 
Cuddalore, in O. S. No. 44 of 1925. 

Mr. T. R. Ramachandra Iyer, for the 
Petitioner. 

Messrs. T. M. Krishnaswami Iyer and S, 
Srinivasa Iyer, for the Respondents. 

JUDGMENT.—The question here is 
whsther where only one candidate for the 
Presidentship of a Local Board has been 
nominated and in accordance with ths rules 
has been deemed to be elected, an election 
petition will lie against his appointment. 
The question has been considered by Jack- 
J., in Srinivasachariar v. Venkata- 
ramı Iyer (1) and he has come to the 
conclusion that no such petition will lie. 
His opinion is based on the wording of 
r. Lof ths rules for the decision of dis- 
putes. This decision is in a case uader 
the Madras District Municipalities Act, 


(1) 85 Ind. Cas, 218; 47 M. L. J. 762; A. 1, R. 1929 
Mad. 376. 
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whereas the question here arises under the 
Madras Local Boards Act, but the rules 
framed under each of these Acts, are prac- 
tically identical, The important words are 
jn r. 1, that is:— l 

“No election ......... shall be called in a 
question by an election petition...... by any 
candidate or elector against the candidate 
(hereinafter called the returned candidate) 
who has been declared by the President 
i Local Board to have been duly elect- 
ed”. 

In the present case a successful candi- 
date who can hardly be called the “return- 
ed candidate” as he was the only one nomi- 
nated has not been declared by the President 
of the Local Board to have heen duly elect- 
ed, but under the rules he is deemed to 
have been elected. Similarly, it is difficult 
to hold that there was any other candi- 
date who could present a petition or even 
any elector when no election has been held, 
Election means selection of one out of two 
or more and, therefore, the return ofa soli- 
tary candidate is not, strictly speaking, an 
election by the electors, for the electors, 
have had no say whatever in the matter. For 
these reasons we agree with the view taken 
by Jackson, J. Theauthority to the con- 
trary in Sarvotham Rao v. Chairman, Muni- 
cipal Council, Saidapet (2) is hardly in point 
because this question was not argued be- 
fore that Bench. The question there was 
whether Civil Courts had jurisdiction to 
entertain certain suits, and there is an ob- 
servation in the judgment that the remedy 
lay by means of an election petition, but 
the point now taken was not discussed 
there. The petition is accordin gly dismiss- 
ed with costs. 

V.N. V, 

Petition dismissed. 

(2) 73 Ind. Cas. 619; 47 M 585; 17 L. W. 431; (1923) 


M. W. N. 266; 32 M. L. T. 178; 45 M. I. J. 48: A. 
R. 1923 Mad. 475, ae 





CALCUTTA HIGH COURT. 
APPEAL FROM APFELLATE DrecrEE No. 719 
oF 1924, 

May 27, 1926. 

Present :—Mr. Justice Cuming and 
Mr. Justice Page. 

NARESH CHANDRA BASU—P.arntirre— 
APPELLANT 
versus 
HUJJATALI AKON AND orHens— 
DEFENDaNTS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 118—~Rent, 
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reduction of—Reduction of area of tenure, effect of- 
Diluvion. , 

Under s. 113 of the Bengal Tenancy Act, the rer 
of a tenure which has been settled under Ch. X c 
the Act cannot be reducad on the ground of reductio: 
in the area of the tenure. b 


Appeal against a decree of the Additiona 
Subordinate Judge, Bakerganj, dated the 
15th December, 1923, modifying that of 
the Munsif. First Court, Patuakhali, dated 
the, 25th May, 1923. 

Babus Rupendra Kumar Mitra and 
Dharma Das Sett, for the Appellant. 


JUDGMENT. 

Cuming, J.—-This appeal raises a some- 
what novel point for our consideration and 
unfortunately there is no appearance on 
behalf of the respondents. The plaintiff 
sued the defendants for rent of a cer- 
tain nim-howla the rent of which had been 
settled under Ch. X of the Bengal Ten- 
ancy Act. 

The defence was that the land had been 
totally diluviated. 

The trial Court found that a certain por- 
tion of the land had been diluviated and 
allowed the defendantsabatement of rent 
to the extent of the land diluviated by 
the river. An appeal against the decree 
of the first Court was allowed in part and 
the decree-of the first Court was modified 
to some extent. The lower Appellate 
Court allowed the defendants abatement of 
rent for the area which it was found had 
been ciluviated. l 

The plaintiff has applied to this Court 
and he contends that underthe provisions 
ofs. 113 ofthe Bengal Tenancy Act the 
rent of this tenure is not liable to be reduc- 
ed on account of any reduction in the 
area. This point was considered by the 
lower Court and he dealt with it as follows:— 
“This contention is unfounded ass. 113 of 
the Bengal Tenancy Act provides that the 
rent may be increased or decreased on tke 
ground of alteration in the areaof tLe 
tenancy.” Asamatter of fact the section 
does not say anything of the sort. What 
the section does say is that “no such rent 
shall be reduced within the periods afore- 
said, save on the ground of alteration in 
the area of the holding.” It will be seen 
that section deals with ihe rent both of 
the tenures and holdings; end the learned 
Subordinate Judge has apparently not 
undersicod the distinction between a tenure 
and a holding. Section 1138 only provides 
that “no such rent shall be reduced within 
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the periods aforesaid save on the ground of 
alteration in the area ofthe holding.” In 
the present case we are dealing not with 
aholding but with atenure. The appel- 
lant is, therefore, quite correct in his con- 
tention that the defendantsare not entitled 
to any abatement of rent on the ground of 
reduction of area. f 

The orders of the lower Courts must, 
therefore, be set'aside and the plaintiff's 
suit decreed in full. The appellant will 
get his costs in the lower Courts. With 
regard to the costs of this appeal, as the 
respondents have not appeared the appel- 
lant does not press for them. 

Page, J.—I agree. 


ALN. A, Appeal allowed. 


memeh Ka 


MADRAS HIGH COURT. 
Crvit APPEAL No, 165 oF 1923. 

April 16, 1926. 
Present:—Justice Sir Charles Gordon 
Spencer, Kr., and Mr. Justice Ramesam, 
PONNATA alias ARULANANDUDAYAN 
AND OTHER3S—PLAINTIFFS—-~APPELLANTS 
Versus 
Tre Ricar Hon, Tar SECRETARY 
oF STATE ror INDIA In COUNCIL 

THroces TAE DISTRICT COLLECTOR 

of RAMNAD at MADURA— DEFENDANT 

—-RESPONDEAT. 

Land Acquisition Act (I of 1894)—Public purpose 
—Declaration, conclusive nature of—Acquisition for 
private person—Payment by Government of trifling 
sum towards compensation—<Acquisition, whether valid 


—Money passing through Government treasury, whether 
becomes public revenue. 


Under s. 6, cl. 3, Land Acquisition Act, a declara- . 


tion of the Government in the Gazette that the land 
sxught to be acquired is needed for a public purpose 
is conclusive evidence of the fact and after such a 
declaration it is not open to the owner to contend in 
any Court that the land was not needed for a public 
purpose. [p. 471, col. 2; p. 472, col. 1.] 

Wijeyeselcera v. Iesting (1) followed. 

Section 6 of the Act which requires that where an 
acquisition of land is made by Government otherwise 
than on behalf ofa Company, the compensation to 
be awarded must be paid either wholly or partly out 
of public revenues, must receive a reasonable con- 
struction and must be treated as implying payment 
of some part that is substantial and material. [ibid.] 

A payment by Government of one anna out ofa 
compensation amount of Rs. 3,000 and odd isnot a 
real or bona fide compliance with the terms of the 
section but isa mere evasion of the law. fp. 471, col. 
2: p. 473, col Lj] 

Chatterton v. Cave (2) relied on. 
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When money is paid into a Government treasury 
by the hand of one privats individual and after pass- 
ing intact through the treasury is paid out into the 
hands ofanother private individual it cannot with 
any accuracy be described as becoming part of the 
public revenues within the meaning of s. 6 of the 
Land Acquisition Act. [p. 473, col. 2.) 

If the provisions of the Land Acquisition Act are 
not strictly complied with, but are made a cloak for 
attempting: to obtain a transfer of an indefeasihle 
title under the guis2 of a public purpos:, the pro~ 
eesdings do not operate towards the creation of a 
oo title to the land in Government. ,p. 47h, col. 


Tachmeswar Singh v, Chairman, Durbhanga Munici- 
pality (4), followed. 


Appeal against adecree of the Court of 
the Subordinate Judge, Sivaganga, in O.S. 
No. 64 of 1922. 

Messrs. Srinivasa Iyengar and V. Rama- 
sami Iyer. for the Appellant. 

Mr C. V. Anantha Krishnier, Government 
Pleader, for the Respondent. 


ORDER.—This suit was brought 
against Government to obtain a declaration 
that the acquisition of the plaintiffs’ lands 
for the ostensible purpose of making a 
new road between Kallal and Managiri in 
the Ramand District was illegal, void and 
not binding on the plaintiffs. It is con- 
tended on behalf of the plaintiffs, who are 
the appellants before us, that the land 
acquisition proceedings were not valid and 
bona fide but were undertaken at the 
instigation of one Karuppan Chetty, with 
whom the plaintiffs had a dispute at law 
as to the ownership of the land in ques- 
tion, in order by indirect means to deprive 
them of the lands, that there was no neces- 
sity for diverting the course of the existing 
road instead of repairing it, and that the 
contribution from provincial revenues of one 
anna out of the total sum of Rs. 5,985 requir- 
ed for the acquisition was an indication of 
the illusory character of the object for 
which the provisions of the Act have been 
made use of. 

Mr. S. Srinivasa Iyengar conceded that 
the construction of a public road was 
prima facie a public purpose, but he 
argued that the provision of s. 6 of Act I 
of 1824 that the compensation should he 
paid wholly or partly out of publie re- 
venues was intended to he a test of the 
good faith of Government and that a pay- 
ment of about 1/90,000th part of the amount 
was not a realand bona fide compliance 
with the terms of the section. He eould 
not contend that the land was not needed 
for a public purpose because s, 6, cl. 3 
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enacts that the declaration in the Gazette 
is conclusive evidence of the fact, and it 
was held by the Privy Council in Wijeye- 
sekera v. Testing (1), that, after such a 
declaration it was not open to the owner to 
contend in any Court that the land was not 
needed for a public purpose. The Amend- 
ing Act, XXXVIII of 1923, passed after the 
institution of this suit, contains an addi- 
tional safeguard that any person interested 
in any land which has been notified may 
present an objection in writing to the 


Collector, upon which an enquiry has to be | 


made and the case reported to the Local 
Government, whose decision upon the 
objection shall be final. The Subordinaie 
Judge, who tried the suit, held upon the 
first issue that the Act did not require 
that a substantial part of the compensa- 
tion should come out of publie revenues 
and that, no matter how small the con- 
tribution might be, the requirements of s, 
6 would be satisfied. We are unable to 
accept this as a correct view of the law, 
We consider that the Legislature when 
they provided that a part of the compensa- 
tion should be paid from public revenues 
did not mean that this condition would be 
satisfied by payment of a particle. In 
Chatterton v, Cave (2) (a copyright case) 
the House of Lords were averse to putting 
such an interpretation on the words “or 
part thereof” occurring in the Dramatic 
Copyright Act, 3 and 4 of William IV, as 
would make a part to mean a particle. 
Their Lordships observed that the words 
in the Statute must receive a reasonable 
construction and were to be treated as im- 
plying some part that was substantial and 
material. We think that the Legislature, 
when they passed the Land Acquisition 
Act, did not intend that owners should 
be deprived of their ownership by a mere 
device of private person’s employing the 
Act for private ends or for the gratifica- 
tion of private spite or malice. The 
Government Pleader informed us that the 
defendant was prepared to prove that a 
substantial contribution was made towards 
the cost of the new road and that it was 
paid into the Public Treasury for that pur- 
pose. He referred usto Ex. I which is a 
proceeding of the Collector directing the 
Tahsildar to collect the full amount of 
melwaram compensation from the Chetty 


(1) (1919) A. O. 646; 88 L. J. P. C. $2; 121 E21. 


2) (1878) 3 A. 0.468; 471. J. O. P. 545: 3 
399726 W R. 498, ; sob. T 
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which may or may not be evidence that 
the sum that represented the reduction of 
petshkush due by the Sivaganga Estate 
to Government was collected from a private 
person and paid into the public revenues. 
Mr. Srinivasa Ayyangar was not prepared 
to deny that Government, ora local body 
like. the District Board, might receive con- 
tribution from private individuals and 
might spend the same upen public pur- 
poses, such as hospitals, schools or roads. 
Such gratuitous contributions may be 
included in and become part of the public 
revenues. Section 6 itself makes mention 
of funds controlled or managed by a local 
authority. In Veeraraghavachariar v. 
Secretary of State (3), in which the legality 
of certain land acquisition proceedings 
was questioned in second appeal before 
Devadoss, J., there was a finding of fact 
that the cost of acquiring*a~site- for Pan- 
chamas’ houses was met out of public 
revenues. In the present case, no Govern- 
ment official has been examined as a wit- 
ness to prove from what source the cost of 
acquisition was met, and whether any 
money was collected from private sources 
and paid intothe treasury, and if so, upon 
what terms the money was made over to 
Government, and whether it became the 
money of Government under their complete 
control to be expended as‘ they might: 
deem fit on a public purpose such as that 
of improving a public communication by 
making a fresh alignment of an: existing 
road. Asthe lower Court dismissed the 
plaintiffs’ suit upon a technical point which 
did not completely answer their conten- 
tion that the acquisition was illegal, the 
Subordinate Judge will be directed to take 
such fresh evidence as either side may ad- 
duce to prove that the compensation paid 
in this case came wholly or partly out 
of public revenues, the allegation of the 
plaintifis being that the Chetties kept the 
money required for the cost of acquisition 
with themselves, and the allegation of the 
defendant being that a fund was raised 
for a public purpose which became part 
of the public revenues and was under the 
control either of the District Collector or 
the District Board. The Subordinate 
Judge will return his finding upon this 
point together with the evidenee record- 
ed by him within one month after the re- 
opening of this Court after the summer 


(3) 86 Ind. Oas. 485; 48 M. L. J. 204; A. I. R. 1925 
Mad. 837; 49 M. 237. 
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vacation; and the parties will be at liberty 
to file objections to the said finding with- 
in ten days after notice of the return of 
the same shall have been posted up in this 
Court. 





In compliance with the order contained 
in the above judgment the Subordinate 
Judge of Sivaganga submitted the follow- 
1ng : 
FINDING, 

ko $ : * 

1 agree with the learned Vakil for the 
“ defendant that the Government cannot be 
held to have been instigated by Karuppan 
Chetti to start the land acquisition proceed- 
inga but only moved by him to take action 
and hold further that though he moved 
Government just on the date of Ex. B be- 
cause plaintiffs had filed their suit he did 
not do: so merely to deprive plaintiffs of 
their lands. For the above reasons I find 
the issue in the affirmative. 





The appeal came on for final hearing on 
the lst and 6th April, 1926 before their 
Lordships Spencer and Ramesam, JJ., the 
Court delivered the following 

JUDGMENT. 

Spencer, J.-—Before calling for a find- 
ing as to the facts connected with the pay- 
ment of compensation for the property con- 
cerned in this appeal, I stated my reason 
for considering that a payment by Govern- 
ment of one anna out of a sum of 
Rs. 3,352-5-0 was a mere evasion of the law 
which requires that before a declaration 
can bə legally made that any particular 
land is needed fora public purpose, the 
compensation to be awarded must either 
be paid by a company or wholly or partly 
out of public revenues or some fund con- 
trolled or managed by a local authority. 
In acase where land has to be acquired 
for a company the Act permits the whole 
of the cost of acquisition being met out of 
the funds of the company, and all that is. 
required by a. 40 of Act I of 1834, is that 
the Local Government should ba satisfied 
upon an enquiry made by an officer appoint- 
ed by them that the acquisition is needed 
for the construction of some work which 
is likely to prove useful to the public. The 
present acquisition was not made at the 
instance of any company. It now trans- 
pires that there was here no fund con- 
trolled or managed by a local authority out 
of which the cost of acquisition was to he 
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met, if we understand the words “local 
authority” as defined ins, 3. cl. 28 of the 
General Clauses Act, to denote a Municipal 
Committee, District Board or other author- 
ity entrusted by the Government with the 
management of a Municipal or local fund. 

It is of no consequence for deciding the 
question before us that under s. 60 of the 
Madras Local Boards Act (XIV of 1920) all 
public roads inthe Ramand District vest 
in the District Board or the Taluk Board 
and that after the new road is formed, the 
cost of its upkeep will come out of local 
funds. The defendant admitted in his 
written statement that the President of 
the District Board informed the plaintiffs 
that neither the Distriet Board of Ramand 
nor the Taluk Board of Devakotta pro- 
posed to construct the road in question. 
The only witness examined after the re- 
miand did not state that any road fund to 
which private contributions were invited 
was started and managed by the District 
or Taluk Board. The Government Pleader 
does not contend that the present case 
falls under the last part ofthe proviso to 
s. 6 (1) of Act I of 1894, but he maintains 
that when Karuppan Chetty paid the whole 
of the sum required for compensating the 
tenant in occupation of the land into the 
Treasury before the notification by Govern- 
ment and when he paid the whole of the 
amount awarded as compensation to the 
owner of the Melwaram or landlord's 
interest, represented in this case by the 
Estate Collector of the Sivaganga zemindari 
estate, after the -notification, minus one 
anna contributed by Government, those 
amounts became merged in the general 
revenues and that thus the compensation 
became payable out of public revenues, as 
required by the first part of the proviso to 
s.6 (1) of the Act. He also relies on the 
circumstance that the money so contribut- 
ed was deposited in Court unders. 31 as 
the persons interested refused the com- 
pensation tendered to them and he points 
out that, if the amount awarded is in- 
ereased by the District Court, Government 
will have to make good the difference and 
Karuppan Chetty, would likewise possess no 
right to any portion of the amount which 
happened to be left unspent or unclaimed. 

In my opinion when money is paid into 
a Government Treasury by the hand of one 
private individual and after passing intact 
through the Treasury is paid out into the 
hand of another private individual it 
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cannot with any accuracy be described as 
becoming part of the public revenues. 
Government had no absolute disposing 
power over it and could not without a gross 
braach of trust make any other use of it 
than by utilising it for the purpose for 
which the contributor intended it to be 
used, namely, as compensation for ‘the gur- 
rander of the lands acquired. This money 
was not revenue due to Government on any 
land, nor was it any cess, tax, duty custom 
or other due recoverable under Act II ‘of 
1864. It appears clear tomy mind that if 
the provisions of the Land Acquisition Act 
are not strictly complied with, but are made 
a cloak for attempting to obtain a trans- 
fer of an indefeasible title under the 


guise of a public purpose, the proceedings 


do not operate towards the creation of a 
valid title to the landin Government as it 
was held by the Privy Council in Luchmes- 
war Singh v.Chatrman, Darbhanga Muni- 
cipality (4). 

I would, therefore, allow the appeal and 
give the plaintiff a decree as prayed for 
with costs here and in the lower Court. 
Under s. 82, O. P. O., Government will have 
two months’ time for satisfying the decree. 

Ramesam, J.—I agree. 

Y. N. V. Appeal allowed. 


(4) 18 O. 99;.17 I. A. 90; 5 Sar. P. O. J. 564; 9 Ind. 
Dec. (x. s.) 67 (P. C.). 


ALLAHABAD HIGH COURT. 
Sgcoxp Orvin APPEAL No. 850 or 1924. 
July 15, 1926. 

Present:—Mr. Justice Mukerji and 

| Mr, Justice King. 
Mzssrs. SHEO DAYAL NIRANJAN LAL 
; — PLAINTIFFS—APPELLANTS 


VETSUS 
GREAT INDIAN PENINSULA RAIL- 
WAY, COMPAN Y—Dsrenpani-— 
RESPONDENT. 

Railways Act (IX of 1890), ss. 77, 80—Notice under 
3.77 within six months of delivery to consignee, effect 
of—‘Loss’ if includes ‘non-delivery’—Overcharge, suit 
for refund of—Notice, whether necessary—<Agent Com- 
panies, whether liable. l 

Under s. 77 of the Railways Act notice of loss, des- 
truction or non-delivery of goods must be given 
within six months of the date of the delivery of the 
goods for carriage to the Railway and a notice after 
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such tima but within six months of the date of the 
delivery of the goods to the consignee is not sufficient. ` 
[p. 474, col. 2. 

The word ‘loss’ in s. 77 of the Act includes ‘non- 
delivery,’ or loss to the plaintiff. [p. 475, col. 1] 

[Case-law discussed.] 2 

Notice under s. 77 of the Actis not necessary for 
a suit for refund of a sum recovered from the plaintiff 
as an overcharge. |p. 475, col. 2.) 

A suit for refund of an overcharge does not come 
within the purview of s. 89 of the Railways Act and 
can be instituted only against the eontracting company 
and not against its agent companies. [ibid.] 


Second appeal from a decree of the Dis- 
trict Judge, Cawnpore, dated the 18th of 
February, 1924. ih 

Mr.. Damodar Das, for the Appellants. 

Mr. Ladii Prasad Zutsht, for the Respond- 
ent. 

J UDGMENT.,.—This is an appeal by 
the plaintiffs in the original suit, who 
sought the recovery of the value of goods 
lost, the amount of a certain overcharge 
alleged to have been paid and damages 
against the respondent G. I. P. Railway 
Company. 

The suit was dismissed by the lower 
Appellate Court on the sole ground that no 
notice as required by s. 77 of the Indian 
Railways Act, was given by the plaintiffs. 

The facts involved are briefly these:— 
On the 26th of January 1920, the plaintiffs’ 
agent, who wasimpleaded as the defendant 
No. 2 and against whom no relief was 
claimed, despatched 58 bagsof raw sugar, 
32 bags of wheat and 11 bags of refined sugar 
to the plaintiffs in the District of Banda. 
The. consignment was sent from Hapur. 
Strange though it may sound, it is a fact, 
that the goods did notreach their destina- 
tion till the 29th of October, 1920. On this 
date, it was discovered that the consign- 
ment was short by 17 bags made up of 
different kinds of the commodity. The 
plaintiffs gave notice to the Railway Ad- 
ministration on 13th January 1921, and in- 
stituted the suiton the 13th of August, 1921. 


The question is whether the notice was a 


good one. 

Under s. 77 of. the Railways Act a notice 
has to be given of a claim for compensa- 
tion for the loss, destruction or deteriora- 
tion of goods delivered to be carried, within 
six months from the date of the delivery 
of the goods for carriage by Railway. The 
date when the goods were delivered for 
carriage was 26th January, 1920. Obviously; 
therefore, the notice was given heyond six 
months from this date. On the face of it, 
the suit was properly dismissed on the 
groundof s, 77 of the Railways Act. 


pa 
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In this Court, however, it has been econ- ` 
tended that s. 77 has been wrongly inter- 
preted. Oorrectly interpreted itis urged 
ib should mean that notice has to be given 
within: six months of the delivery. To 
read the section in that way would be 
doingclear violence to the plain language 
of the rule, and we are not prepared to 
accept this contention. 


It was then contended that there was no 
“loss by the Railway” and, therefore, the 
claim was merely for non-delivery of goods 
and no notice was required under s. 77, 
But on the plaint itself the- goods were 
lost, vide para. 7 of the plaint. The 
plaintiffs, there, say “In spite of giving a 
notice the defendant No. 1 did not pay 
the price of the articles which were des- 
troyed (zaya ho gae) on account of its 
neglect, nor did it refund the freight which 
it charged unreasonably”. Apart from this 
pleading of the plaintiffs, we are of opinion 
that the word “loss in s. 77 of the Indian 
Railways Act does include a case of non- 
delivery. We are aware that there is a 
case in this Court in which a contrary view 
was taken. But the facts of that case 
wereentirely different. We need not say 
whether that case was rightly decided or 
not, but the case before us is clearly 
different. Werefer to the case of Badri 
Prasad v.G. I. P. Railway (1). That was a 
case decided by a Single Judge of this Court. 
On the other hand, there is another case, 
still more recently decided by another 
Single Judge of this Court. in which it was 
held that the word “loss” did include non- 
delivery [see E. I. Ry. Co., v. Fazal Elahi 
(23.1 There are several cases in the books 
in which different views have been taken 
of the meaning of the word “loss”, but the 
majority of the cases do establish that the 
word “loss” ins. 77 includes “non-delivery” 
or loss to the plaintiff; [see for example, 
Assam Bengal Railway Coy. v. Radhika 
Mohan Nath (8), a case decided by a Bench 
of two Judges of the Caleutta High Court, 
fn the Patna High Court, there are two 
cases, each decided by a Single Judge, and 
in them contrary views were taken. 


In the view taken above, the plaintiffs’ 


(1) 80 Ind. Cas. 725; 22 A. L. J. 897; L. R. 5 A 665 
Oiv.: A. I. R. 1925 All. 144, 

(2) 85 Ind. Cas. 474, 47 A. 136; L. R. 6 A. 59 Civ.; 
A. I. R. 1925 All. 273. 
eae Gas. 714; A. I. R. 1923 Cal. 397; 28 C, 
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claim for compensation for loss of goods 
was rightly dismissed. 

It has, however, been contended that, in 
any case, the amount of overcharge of 
freight should have been refunded. Tha 
learned Appellate Judge has found that 
the overcharge was paid on 29th of October 
1920, the dateof the delivery of the goods 
to the plaintiffs, in the District of Banda, 
Itseems clearto us that it was physically 
impossible for the plaintiffs to give notice 
of this overcharge within six months of the 
date of the delivery of the goods for 
carriage by Railway at Hapur. In the cir- 
cumstances we are bound to hold and we do 
hold that forthe maintenance of the claim 
for this overcharge a notice under s. 77 of 
the Railways Act was not necessary. 

The plaintiffs, however, are confronted 
with another difficulty, and itis this, The 
goods were handed over to the Oudh and 
Rohbailkhand Railway Administration at 
Hapur. The contracting parties were that 
Railway Administration and the plaintiffs. 
The defendants carried the goods as the 
agents of the contracting party, the Oudh 
and Rohailkhand Railway Administration. 
In the circumstances, the principal alcne 
was liable and not the agent. The case is 
not covered by s. 80 of the Railways Act. In 
this view the plaintiffs’ suit could not he 
maintained for the refund of the overcharge 
against the G. 1. P. Railway. 

The result is that the appeal fails and ig 
hereby dismissed with costs including Coun- 
sel’s fees in this Court on the higher scale. 

A. N. A. i Appeal dismissed, 


„e OO team tea 


MADRAS HIGH COURT. 
COivIL Revision Pet:TIon No, 820 or 1994. 
March 22, 1926. 

Present:—Sir Victor Murray Coutts . 
Trotter, Kr , Chief Justice. 
POOTHORI ILLATH KUTTIKRUSHNA 
NAIR, PROPRIETOR, MALABARTILE 
WORKS—Derenpant No. 1—PETITIONER 
Versus 
KALLIL APPA NAIR AND ANGTHER— 
PLAINTIFF AND Derexrant No, 9— 

RESPONDENTS. 

saan te (IX of 1872), Pe A e pai and 
AIENT—— LO, LL, orn rT : $ Q Pe 
against both jointly, whether T P ka 
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The liability of principal and agent is not joint 
but alternative, and s. 233 of the Contract Act does 
ngot enunciate a different rule. 

Under s. 233, Contract Act, a person dealing with 
a principal through an agent may, at his election, 
sue either or he may sue both of them alternatively 
in a case where he isnot sure whom his exact remedy 
is against. But he cannot get judgment against 
both of them jointly for the amount sued for, since 
it would be turning a liability which is mutually 
exclusive into a joint liability. 

Morel. v. Earl of Westmoreland (1) followed. 

Petition, under s. 25 of Act IX of 1887, 
praying the High Court to revise a decree 
of the Court of the Additional District 


Munsif, Calicut, in 5. C. S. No. 435 of 


1923. 

Mr. K. Krishna Menon, for the Peti- 
tioner. 

Mr. O. T. Govinda Nambiar, for the Re- 
spondent. 


JUDGMENT.—In this casea point of 
some little interest arises, because the plaint- 
iff on a contract for supply of timber sued 
two defendants, the first of whom he alleged 
to bethe principal and the second he alleged 
carried the transaction through. What the 
learned Judge has done is to give judgment 
against both of them. In my opinion that 
cannot be done. The liability of principal 
and agent is not joint but alternative. See 
Morel v. Earl of Westmoreland (1), which 
really confirms the very careful examination 
of the subject in the judgment of the 
Master ofthe Rolls in the Court below. 
Now itis said that the English Law has 
been altered by s. 233 of the Indian Con- 
tract Act together with its illustration. The 
section runs: “In cases where the agent is 
personally liable, a person dealing with him 
may hold either him or his principal, or 
both of them, liable ” and then the illustra- 
tion is, “A enters into acontract with B to 
sell him 100 bales of cotton, and afterwards 
discovers that’ B was acting as agent for C. 
A may sue either B or C, or both, for the 
price of the cotton?” In my opinion the 
wording of that sectionis very unfortunate 
because it gives rise to the argument and 
doubt asto whether it was not intended in 
cases of principal and agent to create by 
this section a joint lability in the action 
and that the section must be construed as 
meaning that hemay get judgment against 
both of them on one and the same transac- 
tion. In my opinion that is so utterly con- 
trary to all accepted principles of law that 
it cannot be right and I have come to the 


(1) (1904) A.C, 11; 73 L.J. K. B. 93; 89 L. T. 702; 
52 W. R 353; 20 T. L. R. 38, 
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conclusion that-what the section means is 
that the person dealing with principal 
through the agent may at his election sue 
either or he may sueboth of them alter- 
natively in a case where he is not sure 
whom his exact remedy is against ; but I 
amquite clear on this point that the section 
can only be construed as meaning that he 
may sue both principal and agent in the 
alternative andthat he cannot get judg- 
ment against both of them jointly for the 
amount sued for. That would be toturn a 
liability which is clearly mutually exclusive 
into a joint liability, and, as pointed out by 
the House of Lords, the liability of an agent 
and principal cannot be joint. The whole 
conception of the law of principal and 
agent excludes allidea of joint liability. 
The plaintiff in the case has elected, if he 
is forced to his alternative, to keep his 
judgment against the principal and let 
that against the agent go, There was 
evidence on which the learned Judge could 
find that the principal was liable in this 
case and the result will be that the decree 
will be modified by striking out that part 
which inflicts lability upon the agent and 
retaining that part of it which inflicts liabil- 
ity on the principal. It is quite true that the 
person who complains is the principal 
and the principal only and that he has 
failed; -but I shall not give any costs in 
this Court because I think that the creditor 
invited this appeal by taking judgment 
against both principal and agent. So this 
civil revision petition is dismissed without 
costs. 


V.N V. Petition dismissed. 


PATNA HIGH COURT. 
APPEAL FROM APPELLaTE DROREE No. 1005 
oF 1923. 
July 8, 1926. 
Present :—Mr. Justice Das and 
Mr, Justice Adami. 
KUSUNDA NAYADI COLLIERIES LTD. 
——DEFENDANT—A PPELLANT 
VETEUS 
BHOLANATH SARKAR AND oTHERS— 
PLAINTIFFS — RESPONDENTS. 
Cess Act (B. CO. IK of 1880), s. 6, Chs. II and V— 
Cess on rent or royalty under minting leases, whether 
recoverable under Ch. II. 


- 
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Rent or royalty payable under a mining lease 
does not come within Ch. Il ofthe Cess Act, which 
relates to assessment of cess on the annual value of 
lands and not to assessment on the annual net profits 
from mines, etc., and, therefore, is not recoverable 
“under that Chapter. - S 

Appeal from a decision of the District 
Judge, Manbhum Sambalpur, dated the 5th 
June, 1923, affirming that of the Munsif, 
Dhanbad, dated the 15th January, 1923. 


Messrs. S. M. dfullick and S. N. Bose, for 
the Appellant. 

Messrs. S. C. Mazumdar, N. N. Sen and 
N. C. Sinha, for the Respondents, 


JUDGMENT. 

Das, J.—This appeal arises out of a 
suit instituted by Bholanath Sarkar, the 
respondent inthis -Court, for recovery of 
cess. The facts are these: Bholanath gave 
a mukarrari lease of 100 bighas of land 
with underground rights to Hari Oharan 
Bose ata rent of Rs. 2,500 a year. Hari 
Charan transferred his interest to the Pat- 
naiks who are defendants Nos. 2—5 in this 
suit. The Patnaiks gavea mining lease to 
Kusunda Nayadi Coal Co., Ltd., and it was 
provided in the lease that out.of theroyal- 
ties and commissions payable by the Com- 
pany tothe Patnaiks Rs. 2,500 should be 
paid direct to Bholanath Sarkar. Kusunda 
Coal Co. was defendant No. lin the suit 
and is the appellant in this Court. In 1918 
a suit was instituted by the Patnaiks 
against Bholanath and the Company in 
substance for a declaration that Bholanath 
had no right to the mauza and for recovery 
of the royalties paid by them to him through 
the Company. A compromise was entered 
into by the parties. It was agreed that 
out of Rs. 2,500 payable by the defendant 
Oompany to Bholanath under the previous 
arrangement on account ofthe annual rent 
of 100 bighas of land, Bholanath would get 
an annual rent of Rs, 800 only and the 
Patnaiks who were the plaintiffs in that suit 
would get the balance. It was also agreed 
that Bholanath would have no other right 
in the surface or underground of the mauza 
except the right to receive Rs. 800 per 
year from the defendant Company. The 
plaintiff contends that he is entitled to 
recover cess from the defendants on the 
annual rent of Rs. 800 which is being 
paid by the defendant Oompany. to the 
plaintif. The learned Judge inthe Court 
below has allowed the claim of the plaintiff 
ee the defendant Company appeals to this 

ourt. 
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The learned Judge has taken the view 
that, on the compromise between the par- 
ties, the defendant Company must be 
regarded as the tenants of Bholanath and 
that as such they are bound to pay him 
cess recoverable under Ch. IL. Now, it is 
to be observed that the defendant Com- 
pany is in possession of certain mining 
rights inthe mauza, What is being paid 
to the plaintiff by the defendant Company 
is rent or royalty in respect of such mining 
rights and the question arises whether Ch. IL 
of the Cess Act is at all applicable to a 
case of this nature. Section 6 of the Cess 
Act provides that the road cess and the 
public works cess shall be assessed on the 
annual value of lands and on the annual 
net profits from mines, quarries, trumways, 
railways and other immoveable property 
ascertained respectively asin this Act pre- 
scribed. Annual value of land is defined in 
the Act to mean “the total rent which is 
payable, or, ifnorent is actually payable, 
would, on a reasonable assessment, be pay- 
able, during the year by all the cultivating 
raiyats of such land, estate or tenure, or 
by other persons in the actual use and 
occupation thereof”. It is obvious to my 
mind that a case of rent or royalty pay- 
able under a mining lease does not come 
within Ch. II which relates to assessment of 
cess on the annual value of lands and not 
to assessment on the annual net profits from 
mines, etc. If this be so, it is clear that 
the plaintiff cannot recover any cess from 
the defendant under Ch. II of the Act. The 
defendant Company is, no doubt, liable to 
pay cessto the Government under Ch. V 
of the Act and, asa matter of fact, it is pay- 
ing cess to the Government under Ch. V. 
The plaintiff is obviously not entitled to 
ask the defendant Company to contribute 
towards the cess payable by him to the 
Government on his profits. 

I would allow the appeal, set aside the 
judgment and the decree passed by the 
Court below and dismiss the plaintiff's suit 
with costs throughout. 

Adami, J.—l agree. 


A. N. A. Appeal allowed, 


+ 
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MADRAS HIGH COURT. 
APPEAL AGAINST OrDER No. 295 or 1924. . 
March 8, 1926. 
Present:—Justice Sir William 
Watkins Phillips, KT., and 
Mr. Justice Madhavan Nair. 
C.K. RAMASWAMI IYER & SONS— 
DEFENDANTS —APPELLANTS 
VETSUS 
C. K. K. SUBBIER & BROS.— 
PLAINTIFFS— RESPONDENTS. 
Arbitration—Misconduct of arbitrator—Hearing one 
party in absence of other—No allegation by party of 
misconduct—Court, whether can raise objection 
An arbitrator ought not to hear or receive evidence 
from one side in the. absence ofthe other side without 
giving the side affected by such evidence the oppor- 
tunity of meeting and answering 1t. 
Cursetji Jehangir Khambatta v. Crowder (1) follow- 


ed. , ; ; 
The mere fact thatan arbitrator questioned the parties 


on different dates would not amount to misconduct so 
long as the parties were given an opportunity of 
meeting the representations made by the other side. 
If misconduct of an arbitrator has been conclusively 
proved, the Court may take notice of it even when 
the misconduct has not been alleged by a party and 
act accordingly, but when it has not been conclusively 
proved, and the other party has not been given an 
opportunity of disproving 1t, a Court will be going 

beyond its functions in taking the objection. 
l against an order of the First Ad- 


Appea 
ditional Subordinate J ud ge, Madura, dated 
the 4th August, 1924, in E. A. No. 79 of 
1924, in O. 8. No. 21 of 1922. 

Mr. K. Rajah Iyer, for the Appellants. 


Mr. K. V. Krishnaswamy Iyer, for the 


JUDGMENT.—This ig an appeal 
against an order refusing to file an award 
sad SE the arbitrators. The misconduct 
found is that the arbitrators examined the 
parties on diferent dates as admitted by 
one of the arbitrators himself. [he re- 
ference is a somewhat peculiar one, for the 
parties had been parties in a suit in Court, 
and a decree had been obtained by the 
plaintiff, Instead of preferring an appeal 
hat decree, the parties agreed to refer 


“the matter to two arbitrators in the follow- 


ords :-— 
SA we have represented to you to decide 
the matter in dispute in the judgment 
given by the First Additional Sub-Court, 
Madura, in O. S. No. 21 of 1922, so that we 
may not appeal against it, we have execut- 
ed this muchilikka with our free will 
agreeing to abide by the decision that you 
may give in the aforesaid suit as pan- 


atdars.” ; 
This in fact makes the arbitrators a sort 
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he ground of misconduct on the 
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of an appellate tribunalin a suit and this 
was done in order to save the trouble and 
expense ofan appeal, In the award no 
reference is made to the examination of 
the parties, the arbitrators merely, stating 
“we have considered the points im favour 
and against them on either side.” The 
plaintiff (respondent) did not take objec- 
tion to the award on the ground that the 
parties were examined on different dates, 
When one of the arbitrators, Venkataramier, 
was examined, he said: 

. “We sent for defendant and questioned 
him about the facts of the case, we sent for 
the plaintiff. He came and represented his 
case.” 

In cross-examination he said, “In a week 
after examining the defendant we examin- 
ed the plaintiff’. On this bare admission 
the Subordinate Judge has held that the 
arbitrators were guilty of misconduct. The 
principle to be observed is laid down in 
Cursetji Jehangir Khambatta v. Crowder. 
(1) as follows :— 

“ An arbitrator ought not to hear or 
receive evidence from one side in the ab- 
sence of the other side without, if he does, 
giving the side affected by such evidence 
the opportunity of meeting and answering 
it 34 

Apart from the question as to whether 
the parties were really examined by the 
arbitrators or were merely asked to put 
forward their respective cases, it would 
appear that the mere fact of questioning 
them on different dates would notamount 
to misconduct so long as the parties were 
given an opportunity of meeting the re- 
presentations made by the other side. In 
this case, it is the plaintiff that now com- 
plains of want of opportunity, but in- 
asmuch as he was examined after the de~ 
fendant, there is nothing to show that he 
was not told the case of the defendant 
which he had to meet. The misconduct, 
therefore, is not proved beyond doubt and 
in fact, inasmuch as the question was not 
in issue during the trial of the case, thera 
can be no finding of misconduct and cona 
sequently the Court was certainly not 
justified in raising a point which had not 
been raised by the parties. If misconduct 
has besn conclusively proved, the Court 
may take notice of it even when the mis- 
conduct has not been alleged by a party 
and act accordingly, but when it has not 


(1) 18 B. 299; 9 Ind, Dec, (x. 8) 707, 


<<" 
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been conclusively proved, and the other 
party has not been given an cpportunity 
of disproving it, the Court certainly went 
beyond its functions in taking the objec- 
tion. , 

We hust, therefore, allow this appeal, set 
aside the order of the Subordinate Judge 
and direct that the amount in Court be 
paid to the plaintiff and satisfaction of the 
decree recorded. The plaintiff will pay 
costs throughout. 

V. N. V. 


- AN. A, Appeal allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Ornpar No. 314 
of 1924. 

April 27, 1926. 

Present:—Mr. Justice Cuming and 
Mr, Justice Page. 

K. M. BOSE & Co.—Dercresz-HotpEr— 

APPELLANT 
TETSUS 
Messrs, ALLEN BROTHERS—JUDGMENT- 
< DersTrors—RESPONDENTS. 

C. P. O. (Act V of 1908),0. XXIV, rr. 1, 2, 6— 
Deposit by defendant—Unconditional deposit—Execu- 
tion proceedings—Costs. 

Order XXIV, rr. 1, 2, 3, of the O. P. C. do not seam 
to be applicable to proceedings in execution. Pri- 
marily they would seem to apply to original suits in 
which in order to save costs an opportunity is given 
to the defendant to deposit somuch of the claim as 
he admits in Court and in such a case the plaintiff 
will not be allowed costs. [p. 480, col. 1.] 

The provisions of O. XXIV, ©. P. C., contemplate 
an unconditional deposit of a sum of money by the 
defendant in Court. and even if the principle of the 
order be extended to execution proceedings, it cannot 
apply toa case where an appellant judgment-debtor 
deposits the decretal amount in Court, but makes its 
withdrawal by the decree-holder conditional on the 
latter furnishing security for the same. [ibid.] 


Appeal against an order of the Subordi- 
nate Judge, Second Court, 24-Parganas, 
- dated the 30th of April, 1924. 

Babu Kanaidhan Dutta, for the Appel- 
ant, 

Mr. Charu Chandra Biswas and Babu 
Nirode Bandhu Roy, for the Respondents. 

JUDGMENT. 

Cuming, J.—This appeal arises out of 
cêrtain proceedingsin execution. It would 
appear that the appellant brought a suit 
pgainst the respondent for the balance 
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due on an account and on the 19th July, 
1921, obtained a decree for the amoutt 
of Rs. 14,547-9-83. The judgment-debtor 
appealed to the High Court and 
Rs. 14,719-14-6 was deposited by the judg- 
ment-debtor under an order of this Court 
with the stipulation that the decree holder 
might withdraw the amount on giving 
security or withdraw up to Rs. 3,600 with- 
out giving any security, This money was 
deposited on the 16th September, 1921. On 
the 7th November, 1921, the decree-holder 
in conformity with theorder of this Court 
withdrew thesum of Rs. 3,000 which he 
was allowed to withdraw without giving 


“any security. The appeal was decided by 


this Court on the 4th March, 1924, the 
appeal being dismissed and the order of 
the lower Court upheld. Then on the 13th 
May, 1924, the appellant withdrew the 
balance that was in deposit, namely, 
Rs, 11,719-14-6 and on the 30th April, 1924, 
the Executing Court ordered that as the 
entire amount under the decree had been 
deposited in Court by the judgment-dehtor 
the execution case was dismissed in full 
satisfaction. The decree-holder applied for 
a review of this order inasmuch as the 
interest on the amount in deposit was not 
allowed to him. But his application was 
refused. The decree-holder had also put 
in an application forthe execution of the 


decree to the extent of the costs allowed 


by the High Court and this was disallowed 
by the Executing Court. The order passed 
was that “the fresh petition of execution 
filed by the decree-holder cannot, there- 
fore, be entertained in its present form 
and is rejected.” Against both these orders 
the appellant has appealed to this Court 
and he contends that he is entitled to the 
interest on the decretal amount up to the 
date it was available to him and further 
that he is entitled to execute the decree 
for costs of the appeal to the High Court, 
The judgment-debtor-respondent contends, 
on the other hand, that the decree-holder 
is not entitled to interest. His contention 
would seem to be that as he, the judgment: 
debtor, had deposited the money in Court 
the decree-holder is not entitled to ina 
terest on the sum which was deposited even 
though the deposit was not an uncondia 
tional one, but the withdrawal by the 
decree-holder was conditional on the decree« 
holder's furnishing security to a certain 
amount. In support of his contention he 
relies on O, XXIV, rr. 1, 2 and 3, Rule J 
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of this Order provides that “the defendant 
in’ any suit to recover a debtor damages 
may, at any stage of the suit, deposit in 
Court ‘such sum of money as he considers 
a satisfaction in full of the claim.” Rule 2 
runs thus: ‘Notice of the deposit shall be 
given through the Court by the defendant 
to the plaintiff, and the amount of the 
deposit shall (unless the Court otherwise 
directs) be paid to the plaintiff on his ap- 
plication”; andr. 3 runsas follows: “No 
interest shall be allowed to the plaintiff 
on any sum deposited by the defendant 
from the date of the receipt of such notice, 
whether thesum deposited is in full of 
the claim or falls short thereof.” The 
learned Advocate for the judgment-debtor- 
respondents contends that in view ofr.8 
the decree-holder is not entitled to any 
interest. In the first place I may say that 
I am not satisfied that O. XXIV, rr. 1, 2 
and 3 do apply to proceedings in execution. 
Primarily they. would seem to apply to 
original suits in which in order to save 
' costs an opportunity is given to the defend- 
ant to deposit so much of the claim as 
he admits in Court and in such a case the 
plaintiff will not be allowed costs. Hven 
jf we extend the principle of this Order 
to execution proceedings still I do not 
think that. they would help the judgment- 
debtor. The provisions of this Order con- 
template, I think, an unconditional deposit 
of a sum of money in Oourt by the defend- 
ant which sum of money is at the disposal 
of the decree-holder if he desires to with- 
draw it. In the present case there was 
no such unconditional deposit of the money 
and the money deposited by the judgment- 
` debtor was not unconditionally at the dis- 
posal of thedecree-holder. He was under 
the necessity, if he desired to withdraw the 
amount of furnishing security; in that view 
1 do not think that the principles of O. 
XXIV, rr. 1,2and3 apply tothe present 
case except so far as regards thesum of 
Rs. 3,000 which was at the disposal of 
' the deerce-holder and which he actually 

ithdrew. 
E. therefore, of opinion that the 
decree-holder is entitled to interest on the 
whole amount .up to the date when notice 
that it has been deposited was received 
by the decree-holder and on this sum less 
Rs. 3,000 up to the date when the money 
was at the disposal of the decree-holder. 
The parties have agreed that in the event 
of our holding as I have held above that 


above terms. 
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interest is due that the following amounts 
are now due to the decree-holder; the 
balance due under the original decree 
Rs. 1,950. As this isinterest it will not 
bear any further interest, further that the 
decree-holder is entitled to the costs award- 
ed to him by the decree of the High Court, 
namely, Rs. 361-14-7, this last amount 
will bear interest at the rate of six per 
ceht. per annum from the date of the 
decree of the High Court to the date of 
realization. Further the decree-holder 
will:get the costs of the Rule, Rs. 52, but- 
a will be no intereston the costs of the 
ule. 

The result is the appeal is decreed in the 
Execution proceedings will 
now proceed in the lower Court with these 
modifications. l 

There will be no order as to the costs of 
this appeal. l 

No order is necessary on the appli- 
cation. 

Page, J.—I agree. 

N. H. Appeal allowed. 


warmaman 


MADRAS HIGH COURT. 
CIvIL REVISION PETITION No, 22 or 1926. 
April 1, 1926. 
Present:—-Mr, Justice Wallace. 

K. RM. T. T. A. LL ALAGAPPA 
OHERTTIAR—Derenpant No, 1— 
PETITIONER 


4 VETSUS 
K. R. M. T. T. A, R. ARUNACHALLAM 


CHETTY AND otHERS—-PLAINTIFF AND 


DREFANDANTS Nos. 2 ro 8—RESPONDENTS. 

C. P.C. (Act V of 1908), s. 92—Suit for vindica- 
tion of right to ‘joint trusteeship and accounts—Sanc-' 
tion of Advocate-General, whether necessary-——Madras 
Hindu Religious Endowments Act (I of 1925), ss. 5 
(3), (11), 58, 69-—-Scope of s. 69—Kattalai in public 
temple—Suit against trustee of kattalai—Consent of 
Endowment Board, whether requisite. 

The real test whether s. 92, O. P. O., applies to a 
suit or not is whether the suit is fundamentally on 
behalf of the public for the vindication of a public - 
right, or on behalf of a private individual for’ the 
vindication of his private rights. |[p. 481, col. 2.] 

Appanna Poricha v. Narasinga’Poricha (1), Budree 
Das Mukim v. Choont Lal Johurry (2)and Balakrishna 
Odayar v. Jagannada Chariar (3), relied on. 

Muthuswamt Naidu v. Rayulu Naidu (4), Subra- 
mania Pillai v. Krishnaswami Somayajiar (5) and 
Venkatasubbamma v.Venkatarangam Chetty (6), dis- 
tinguished. . 

A suit by a plaintiff for the vindication of his own 
private right to be a co-trustee of a .kattali in a 
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temple along with the defendant and praying not 
for ths removal of the defendant from trusteeship, 
but for his own recognition as a co-trustee and for 
that end, praying further that the defendaut be 
directed to submit accounts and that a scheme be 
framed providing for joint management does not come 
within the purview-of s 92, C. P. O., and does not 
require the sanction of the Advocate-General. 
Nor does it come within any of the clauses of s. 69 
of the Madras Hindu Religious Endowments Act, I of 
1925, and, therefore, such a suit is maintainable with- 
out the consent of*the Religious Endowments Board. 
[p. 482, cols. 1 & 2.] 

Section 69 (1) (a) of the Madras Hindu Religious 
Endowments Act does not apply to persons who are 
not trustees of a math or excepted temple, but are 
only trustees of a lesser religious endowment, such 
as a kattalat. [p. 482, col. 2.) 

In sub-cl. (b) of the said section the word “trustee” 
must’ be confined to the sort of trustee defined in 
the Act ard cannot apply to trustces generally. fp. 
483, col. 1.] 

The general sub-cl. (d) enabling the grant of further 
relief cannot cover the case of removing a trustee of 
a minor religious endowment which is neither a math 
nor an excepted temple, when cl. (a) by implication 
excludes such a trustee from the operation of the 
section. [ibid.] : 

Section 58 and Ch. VI of the Act generally apply 
only to truatees of maths and temples and not to 
persons who are only trustees of minor religious 
endowments such as kattalais. [ibid.] 


Petition, under s. 115 of Act V of 1908 
_ ands. 107 of the Government of India Act, 
praying the High Court to revise an order 
of the Oourt of the Subordinate Judge, 
Madura, dated the 9th November, 1925, in O. 
S. No. 27 of 1925. 


Messrs. S. Srinivasa Iyengar and Watrap 
Subrahmanya Iyer, for the Petitioner. 

Messrs. C. S. Venkatachariar and D. 
Ramasami Iyengar, for the Respondents. 


JUDGMEN T.—This civil revision peti- 
tion is a petition asking this Court to 
revise the finding of the lower Court on a 
preliminary issue in O. S. No. 27 of 1925 on 
its file. The point at issue is whether the 
suit is maintainable without the sanction 
‘ of the Advocate-General under s, 92 of the 
O. P. O. or without the order of the Board 
of Religious Endowments under s, 69 of 
Act I of 1920. 


The suit was primarily to remove the 
first defendant from his pusition as manager 
or managing trustee of the four plaint 
kattalais ın the Sikkal temple, to direct 
the first defendant to render accounts of hig 
management and to settle a scheme for the 
management of these kattalais. Only one 
‘plaintiff sues and he claims to be a co- 
trustee with the first defendant under ihe 


3] 
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original conditions of the trust, and says 
that he was prevented by the first defend- 
ant from taking his proper share in the 
management, the first uefendant setting up 
an exclusive right of management, as if 
the trust were his own private property. 
The plaintiff's claim, as set out in the 
plaint, is that, as per the terms of the trust, 
the kattalais form a private trust and are 
in the joint management of five sharers who 
are the plaintiff, defendants Noe. 1, 2 and 
3 and the family of defendants Nos. 4 to 8, 
The first defendant’s case is that the trust 
is a public one, and that this allegation of 
joint management is wholly false, and that 
he, as trustee of the Sikkal temple, is also 
the sole trustee for these kattalais. De- 
fendants Nos. 2 and 3 supported the plaint- 
iff. Defendants Nos. 4 to 8 supported the 
first defendant. 


The preliminary issue was whether the 
trust is a public or a private one, and if 
the former, whether sanction under s, 92, 
C. P. C., or the consent of the Board under 
s. 69 of Act I of 1925, is necessary. As to 
the first point of this issue, the lower Court, 
accepting, as was right, the statement in 
the plaint, concluded that the claim was 
not that the trust is private in the sense 
that the ownership of the property was re- 
tained by the donors as his own privats 
property, but private in the sense that 
while the ownership passed to the trust, 
the inanagement was retained in the hands 
of those. nominated by the donors, and that 
the trust was, therefore, in the nature of a 
public trust in that if was an endowment 
for performing public services in a public 
religious institution. This part of the find- 
ing is not seriously challenged at present 
here; but the respondent does not give up 
his right to contest the finding later on in 
appeal if necessary, So, I assume, then 
that the trust is a public trust, 


The next point is whether that being so, 
sanction under s. 92, O. P. C., is necessary. 
Now, the real test whether s. 92 applies or 
not is, I take it, whether the suit is funda- 
mentally on behalf of the public for the 
vindication of a public right, or on behalf 
ofa private individual for the vindication 
of his private rights. In the latter case, 
obviously, the Advocate-General as repre- 
senting the public has no concern, and his 
sanction would not be necessary. This 
principle has been recognised very clearly 
in several cases, See Appanna Poricha y, 
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. Narasinga Poricha (1), Budree Das Mukim 
v. Chooni Lal Johurry (2), Balakrishna 
Odayar v. Jagunnada Chariar (3) and an 
unreported case of this Court A. 8. No, 368 
of 1919. The lower Court has clearly re- 
cognised and acted on this principle, and 
it seems to me that, in doing so, it has 

acted correctly. The case relied on by the 

_ petitioner in Muthuswami Naidu v, Rayulu 
Naidy (4) was acaee in which -the plaint- 

_ iffs sought to alter the original scheme of 

_ management, 1. e, to convert the original 
trust into a trust of a different nature, 
which they could not do until they had 
removed altogether the sole trustee appoint- 
ed under the trust, and it was, therefore, a 

“case under s, 92. Another case relied on 

by the petitioner in Subramania Pillai v, 

. Krishnaswami Somayajiar (5) does not 

“seem lo me to be in point. There, the 
prayer was to remove entirely from his 
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tion as regards future management, It 
has been clearly stated here by plaintiff, 
and seems to me also the real case put for- 
ward in his plaint, that the echeme for 
which he asks is the formal adoption by 
order of Court of the original trust Scheme 
under which the original five sharers will 
come again into their own proper positions 
asa body of co-trustees, each with equal 
rights of management and equal respon- 
sibilities. Thereis here, in my opinion, not 
any sort of relief for which the public would 
be the natural suitors. Jam not prepared 
to hold that the finding of the lower Court 
upon this point was wrong. 
As to the application of s. 69 of Act I 
of ly25, the position is somewhat difficult 
owing to the obscureness in the wording of 
that Act. Section 69 (1) lays down that 
any person having an interest (in any math 
or temple) and having obtained the consent 


"office a trustee who had been prima facie 

lawfully appointed, and, therefore, a. 92 
‘applied, A similar case is the one reported 
` as Venkatasubbamma v. Venkatarangam 
` Chetty (6). 


Now, the plaintiff, as I understand his 
plaint and as it was conlended both here and 
. in the lower Court, is not suing for the 
. . vindication of any public right. His suit 
„ig confined fo a vindication of his own 
“private right to be a co-trustee and co- 

manager with the first defendant and others. 
' He is not suing for the removal of the first 
defendant as trustee and the appointment 
of any outsider whom the Court may select 
as trustee, but for the relegation of the first 
defendant as soidisant exclusive managing 
`- trustee to his proper position as one of the 
. body of managing trustees and for his own 
(plaintiff's) recognition as one of that body, 


of the Board may sue to obtain a decree: 

(1) appointing or removing the trustee of 
a math or excepted temple; 

(b) vésting any property in a trustee; 

(c) declaring what proportion of the 
endowed property or of the interest therein 
shall be allocated toany particular object 
of the endowment; or “ 

(d) granting such further or other relief 
as the nature of the case may require. 

Sub-section (2) states that s. 92, C. P. C., 
shall have no application to any suit claim- 
ing any relief in respect of the administra- 
tionor management of a religious endow- 
ment and “no suit in respect of such ad- 
ministration or management shall be insti- 
tuted except as provided by this Act”. 
There can benodoubtthatthe plaint kattalais 
are a religious endowment within the de- 
finition given in s. 5 (1) of the Act, and 


“and for that end, and for that end only, the 
plaint prays that the first defendant be 
directed to submit his accounts, the accounts 
of his management, and for the framing of 
a scheme for future management on the 
lines of the original trust, which will rele- 

“ gate all the co-sharers to their proper posi- 


(1) 69 Ind. Cas. 304; 15 M. 113; 41 M. L. J. 608; 
(1921) M. W. N. 833; 15 L. W, 18; 30 M. L. T. 1; A, 
Ì R. 1922 Mad. 17 (F. B.). 

(2) 830. 789; 100. W.-N. 581. 

(3) 87 Ind. Cas. 194; 48 M. L. J. 584; A. IL R. 1995 


Tad. 820. 
(4) 88 Ind, Cas. 375; 21 L. W. 525; A. I. R. 1925 

' Mad. 689. 
(5) 53 Ind. Cas. 605; 42 M. 668; 26 M., L.T. 143; 


(1919) M. W. N, 522. - 
(6) 36 Ind, Cas, 678; 31 M. L, J. 280; 4 L, W. 264, 


that those-who have the duty of administer- 
ing such are trustees within the meaning of 
s. 5 (13) of the Act. It cannot be doubted, 
therefore, that the present suit is a suit 
claiming relief in respect of the administra- 
tion or management of a religious endow- 
ment. Therefore, if the Act sets out the 
previsions under which such a suit shall be 
instituted, the preseut suit will not fie 
unless such provisions are complied with. 
But I do not find that the Act does lay 
down provisions for a suit of this’ kind. 
Section 64 (1) (a) applies only to trustees 
of maths or excepted temples. Neither the 
word “math” nor the word “temple” is 
defined in the Act as including a minor 
religious endowment within a math or 


[97 I. Ò. 1926). 
temple, and the Act throughout keeps these 
terms distinct. . This clause, then, does not 
apply to persons who are not trustees of a 
math or excepted temple, but are only 
trustees of a lesser religious endowment, 
such as kaitalais- As to sub-cl. (b) the 
word “trustee” must be confined to the sort 
of trustee defined in the Act. It obviously 
cannot apply to trustees generally. If it 
is applied to “trustee” as defined in the 
Act, then the clause applies to suits 
; claiming to vest property in a person in 
whom the administration of a religious 
endowment is already vested. This is 
certainly not the scope of the present suit. 
As to sub-cl. (c) it obviously has no appli- 
cation to a suit like the present. As to 
the general sub-cl. (d), I am not prepared 
to hold that it will cover the case of remov- 
ing a trustee of a minor religious endow- 
ment which is neither a math nor an ex- 
cepted temple, when cl. (a) by implica- 
tion excludes such a trustee from the 
operation of the section. No other section 
of the Act touches oa the provisions govern- 
ing suits under the Act, Section 53 
does not apply since the Board has not yet 
taken any action. Section 58 and Chap. VI 
generally apply only to trustees of maths 
and temples and not to persons who are 
Only trustees of minorreligious endowments. 

I cannot, therefore, find that the present 
suit is prohibited by Act I of 1925. I am 
not prepared, as at present advised, to 
differ on this point from the lower Court, 
although I am not ready at present to 
endorsé ifs opinion that s. 69 (a) applies 
only to suits of a representative character, 
. I am not, therefore, prepared to interfere 
with the lower Oourt’s decision on this pre- 
liminary issue and dismiss the petition with 
costs to plaintiff (respondent). 


V.N. V Petition dismissed. 
: ANA 
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pancy tenant—Surrender by tenant to landlord—Land- 
lord's suit to eject mortgagee—Revenue Court, jurisdic- 
tion of— Jurisdiction, plea of, whether can be raised 
in appeal, 

The rights of a mortgagee of occupancy tenancy 
are not extinguished by a surrender of the holding by 
1 occupancy tenant to the landlord, [p. 485, “col. 


Birj Kumar Lal v. Sheo Kumar Misser (2) and 
Chhiddu v. Sheo Mangal Singh (3) followed. 

A decision of a Court purporting to deprive a 
mortgagee of occupancy tenancy of all his rights is 
g decision of proprietary title inasmuch as the rights 


ofthe mortgagee are proprietary rights in the sense 


that he has a right in the money he has advanced, 
profits of the lands, crops, etc. [p. 485, cols. 1 & 2.) 

Ram Sarup v. Harpal (1), relied on. 

No litigant should be allowed to take in the Court 
of Appeal a point which he has deliberately omitled 
to take in the Courts below, even though it relates ` 
the jurisdiction of the lower Courts. fp. 485, col. 


Daulatia v. Hargobind (4), commented upon.’ 

A revenue suit for ejectment cannot be cn erted 
intoa civil suit for redemption. [p. 486, col. 2.] 

-A suit by a landlord who has obtained a surrender 
of the rights of his occupancy tenant, for ejectment 
of the tenant's Wa EEES is not cognizable by- a 
Revenue Court. [ibid ] 

econd appzal from a decision of the 
District Judge, Aligarh, dated the 30th 
November, 1923. 


FACTS.—In 1901 before the Tenancy 
Act (IIT of 1901) came in force, an occu- 
paocy tenant usufructuarily mortgaged an 
occupancy plot. In 1903 the zemindar sued 


.- fo eject the occupancy tenant and his 


mortgagee, but the suit was dismissed. 
After the death of the tenant, the zemindar 
in 1922 secured relinquishment of occu- 
pancy rights in his favour from the widow 
of the last occupancy tenant, and brought 
the present suit for ejectment in the Re- 


| venue Court against the mortgagee, treat- 


ing him as non-occupancy tenant. The 
Assistant Collector decreed the suit. The 
defendant appealed to the District Judge 
who allowed the appeal and dismissed the 
suit. Hence the second appeal to the High 
Court by the zemindar. 

Mr. M. A. Aziz (wtih him Mr. Baleshwari 
Prasad), for the Appellant. 

JUDGMENT.—These are two con- 
nected second appeals from a decision of 
the District Judge, and they have given mea 
good deal of trouble on account of the num- 
ber and variety of points of law which 
are said to arise.. One appeal is valued ati 
Rs. 8, and other at Rs.12, There are al- 
most as many points as there are rupees, 
I will try and deal with all of them in 
turn. Ihopeif I forget any of them, I 
shall be forgiven by the parties, because 
they are so many and 1 cannot remember 


r 
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them all. I may at first say that I think 
the decision is right, and a decision which 
as the Judge himself says, he was bound 
to cometo. A suit was brought in the 
QCourt of the Assistant Collector by a 
zemindar against a mortgagee for eject- 
ment. On the facts stated, the suit was 
improperly brought in a Court which the 
plaintiff knew perfectly well had no juris- 
diction to eject the defendant. The land 
had been the occupancy tenancy of one 
Mangla with others. Mangladied and the 
property was inherited by Musammat Lach- 
mania, his widow. Before his death Man- 
gla, during the tenancy, had mortgaged 
the property in favour of the defendant, 
the present respondent, who constructed 
‘buildings upon it. It is important to ob- 
serve that it is found by the lower Appel- 
late Court that the plaintiff had in 1:03 
brought a similar suitfor ejectment against 


both Mangla and the others, thatis to say, . 


the occupancy tenants and also the usufruc- 
tuary mortgagee, and that suit was dismiss- 
ed on the 13th of October, 1903. One of 
the points raised in defence in this suit is 
that the decision of that suit wasa deter- 
mination of the issue, and that, therefore, 
this suit is governed bys. 1],0.P.C. I 
should have thought that was a correct 
view, and if necessary 1 am prepared to 
hold that, although 1 do not think it neces- 
sary. The lower Appellate Court holds 
thats. 11 does not apply. He does not 
say why. It may be that he thought that 
thé Court which tried the previous suit in 
1903 had no jurisdiction, and was, there- 
Tore, not competent to decide the question 
‘of the ejectment of the usufructuary mort- 
gagee. If thatis the correct view, it puts 
the present plaintif in a dilemma, because 
if the previous Court had jurisdiction over 
the mortgagee to eject him, it decided 
against the plaintiff end interfered with s. 
11. If, onthe other hand, it had no juris- 
diction, then the Assistant Collector had 
no jurisdiction, and the plaintiff brought 
his suit admittedly in the Court which had 
no jurisdiction to decide it. 

“The foregoing, however, is not the point 
which has been argued, although many 
others have been. ‘lhe Assistant Collector 
held in favour of the plaintiff, ‘lhe widow 
had relinquished the holding, and as be- 
tween herselt and the plaintift had brought 
the tenancy toanend. It looks suspicious 
that she should have done eo, because no 
motive for itisassigned, and to that extent 
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it creates a distinction between the first 
suit decided in 1y03 andthe present suit, 
but a distinction which does not govein 
the relationship between the plaintiff and 
the mortgagee, the present defendant, But 
it looks very much as ifthe plaintiff having 
been defeated in his previous efforts to 
eject this mortgagee, procured the relin- 
quishment or surrender ip the hope that it 
would enable him to improve his position 
in asubsequent suit. The Assistant Col- 
lector fell into the’ trap, and apparently 
adopting the view which has been taken 
by the Board of Revenue, held that ihe 
Court had cognizance of the case, and that 
ihe mortgagee had no right on the land in 
suit. It was equivalent to a declaration 
that the mortgage had determined, and was 
a complete determination destiuetive of 
the mortgagee’s original rights under his 
mortgage from the deceased Mangla. 

Before I consider that decision on the 
mèrits, and refer to the authority of this 
Court in consequence of which the District 
Judge overruled the Assistant Collector, I ` 
desire to express my opinion of the effect 
of the decision of the Assistant Collectcr 
in order to make my view clear on some 
other points on a question of jurisdiction, 
which have been argued by Mr. Baleshwari 
Prasad, and which he says] am bound to 
take notice of because of some procedure 
adopted in Letters Patent Appeal, although 
I do not agree and do not think I am 
bound to take notice of them. Butin the 
event of my being wrong with regard.to 
that, I proposeto deal with all the points 
argued. ; 

in my opinion in the first Court a point 
of jurisdiction was raised and decided, In 
my opinion the plaintiff's advisers knew 
perfectly well, as the result of the first 
suit, thatthe defendant was a mortgagee, 
and their attemptto eject the defendant 
in the Revenue Court underss. 58 and 63 
was a fraudulent attempt to utilise the 
Revenue Court for their benefit and to 
dodge the Civil Court, because they knew 
periectly well thaton the authority of the 
Full Bench, to which I shull refer pre- 
senily, no Civil Court could possibly grant 
such a decree, So that a question of juris- 
diction distinctly arose, and the first issue 
dealt with the question whether the suit_ 
was not cognizable by a Revenue Court. 
The Assistant Collector quite appreciated 
the position, and in the same sentence in | 
which he decided that he could ejeet the 
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- mortgagee, he held that the Court had 
cognizance ofthe suit. In my opinion he 
thereby decided a question of jurisdiction. 
In my opinion he also decided a question 
of proprietary title. He held that the rights 
of the ‘mortgagee came to an end. Itisonly 
an opinion for what it is worth, but my 
view is that unless there is some statutory 
definition prohibiting the view, on general 
principles of law, an attack upon a mort- 
gage through which the mortgagee derives 
his title to the security, aud the rights aris- 
ing under the security, is an attack upon 
a proprietary title. Mr. Baleshwari Prasad 
for the appellant argued very vigorously 
that that view was wrong, that there was 
a lot of authority to the contrary, although 
I have not seen any, and that asthe mort- 
gage was a mortgage of an occupancy ten- 
ancy granted by a tenant, it could not be 

- described in any sense as raising a question 
of proprietary title. My view is that this 
argument confuses the subject-matter of 
the mortgage with the nature of the mort- 
gagee's rights. It is quite true that the 
subject-matter of the mortgage is a tenancy, 
but to my mind the rights of a mortgagee, 
especially of a usufructuary mortgagee, are 
proprietary rights in the sense that he has 
a right in the money which he has advanc- 
ed, oraclaim tohave it re-paid. He hasa 
proprietary interest in the proceeds of the 
land, or the crops if there are any, or the 
rents and mesne profits, if the land is oceu- 
pied by some tenant, and so faras it goes 
I thiak there is an authority which supports 
that view. On page 37* in the case of Ram 
Sarup v. Harpal (1) the Ex-Ohief Justice 
dealt with a question of limitation with 
regard to some rents collected of some occu- 
pancy holdings which had been mortgaged 

“and which rent had been withheld from 
the mortgagee. He uses this language: 
“Where property is granted by lease for 20 
years, it is clearly the property of the 
lessee so as to enable him to bring a suit 
for mesne profits if he is deprived of them 
during the term ofthe lease. So also under 
a mortgage, where the mortgagee is entitled 
to enter into possession of the mortgaged 
property and receives the rents and profits, 
the property belongs to the mortgagee 


during the continuance of the mortgage.” . 


Following that view, which accords with 
— my own view of the general principle, the 


` (1) 89 Ind. Cas. 663: 15 A. L. J. 33; 39 A 200. 
*} ags of 15 A. L, J.—(Ed.} 
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decision of the Assistant Collector in this 
case, purporting to deprive the mortgagee 
of all his rights, was a decision of proprie- 
tary title. As I have said the two forego- 
ing opinions are merely dicta but as will 
be seen hereafter they have some bearing 
upon the point of jurisdiction which was 
so persistently argued by the appellant. 
The defendant naturally appealed against 
this outrageous decision by the Assistant 
Collector, and thelower Appellate Court 
overruled the decision and dismissed the 
suit. It seems to me that the lower Court 
had no alternative but to follow, as Iam 
bound to follow, the Full Bench ruling in 
the case of Birj Kumar Lalv. Sheo Kumar 
Misser (2) holding that a relinquishment of 
this kind was ineffectual as against the 
mortgagee. That decision has been follow- 
ed in the case of Chhiddu v. Sheo Mangal 
Singh (3) by a Bench composed of two 
Judges who overruled a Third Judge in 
Letters Patent Appeal, holding that an oc- 
cupanecy tenant could not prejudice his 

ortgagee’s rights by surrendering his ten- 
ancy. Therefore, the decision of the lower 
Apnellate Court was right. 

Mr. Baleshwari Prasad for the appellant 
really did not challenge it. Hs took a 
poiat of jurisdiction So far as I can 
follow the point his contention was that, 
this being a suit under ss. 58 and 63 of the 
Tenancy Act, was included in group O of the 
Fourth Schedule of the Tenancy Act, and, 
therefore, an appeal lay to the Commissioner. 
The real answer to this point is that it 
was taken for the first time in this Court. 
Mr. Baleshwari Prasad tells me that it is 
never too late to take a point of jurisdic- 
tion, and that the Letters Patent Appeal 
Court is in the habit of taking points of 
jurisdiction which have not been taken in 
the Court below. He will, therefore, have an 
opportunity of taking this point before the 
Letter Patent Appeal Bench, and I wish 
him every success, but 1 decline to listen 
to it. I think it ought to be an absolutely 
binding rule that no litigant should be 
allowed to take in the Court of Appeala 
point wuich he has deliberately omitted 
to take in the Courts below. It is the 
worst possible example to encourage such 
a practice, and it is contrary to the recog- 
nised principles of litigation. In this con- 
nection he has referred me to a decision 
of two Judges of this Court in the case of 


(2) 29 Ind. Cas. 215: 37 A. 444; 13 A.L J. 649. 
(3) 39 Ind, Cas, 583; 15 A. L. J. 44; 36 A. 186 


4&6 
Daulatia v. Hargobind (4) which held that 
the plea of jurisdiction could be taken in 
the High Court although not raised inthe 
lower Appellate Court, as the question was 
one purely of law and in no way involved 
a question of fact. I do not understand 
this decision. If I am free to depart from 
it, I decline to follow it, but the best view 
that I can take of it is that the Court held 
itself free to take a point which had not 
been taken,if it thought that it ought to 
do so, or the interests of justice demanded 
it, that is to say it is discretionary for a 
final Court of Appeal to take a point even 
though not raised in the Court below. If 
that is what they meant to decide, I agree, 
and in the exercise of my discretion I refuse 
to entertain the point, and, therefore, the 
appeal fails in my view upon that ground. 
The appellant abandoning the contention 
that the Court below was wrong, sought 
refuge inthe point that the Court below 
had no jurisdiction to hear the appeal. I 
think the time to raise that point was when 
the. Court below heard the appeal and not 
two or three years afterwards in the High 
Court. 

But Ihave by no means done with the 
various points which have been raised. 
Finding that he could not evade the 
various Full Bench rulings, statutory prc- 
visions and other authorities which stood 
in his way, the appellant invited me to 
modify, as I understand it, the order of the 
Court below by making some order in his 
favour. To put the argument plainly it 
comes to-no more than this, that having 
objected to the jurisdiction of the Court 
which had decided against him he now asks 
me tocommitan error of jurisdiction and 
to give him a decisionin his favour. In 
my view I have no jurisdiction to do any- 
thing of the kind. 

In order to make my view clear it is 
necessary to re state some of the facts to 
which the appellant stands committed. 
This was a suit brought, in my opinion, in 
a Court which had no _ jurisdiction to 
entertain it-at all, and which the plaintiff's 
advisers knew had no jurisdiction to 
entertain, and, therefore, wasa suit brought 
deliberately and mala.fidein the Revenue 
Court for the express purposeof dodging 
the law, which they knew would have been 
binding upon them if they had sued in the 
Civil Court Having failed in that man- 


(4) 57 Ind. Cas. 206; 18 A. L. J. 923; 2 U. P. L. R. 
(AJ) 289; 43 A. 18. 
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œuvre, and having failed to persuade a 
High Court Judge to exercise the jurisdic- 
tion which the plaintiff had never invited 
anybody to exercise before in the course of 
the litigation, he now wants me to disturb 
the whole of theproceedings for the last 
three years, to ignore the form of the suit 
which was deliberately brought, in my 
opinion, out of mala fides, and to treat a suit 
for ejectment under s. 58o0f the Tenancy 
Act, brought by a zemindar to eject a 
mortgagee who hada perfectly good title, 
as asuit brought ina Civil Court by a 
mortgagor for redemption. I doubt whether 
materials exist to enable such a matter to 
be entertained. There is nota trace in the 
proceedings of the Court below and in the 
findings which would enable me, even if I 
were so disposed, to adjudicate between 
these two litigants as between a mortgagor 
anil amortgagee, but I think on this point 
it is safe to say that I haveno jurisdiction 
whatever to turn a revenue suit for eject- 
ment intoa eivil suit for redemption. I 
decline todo anything of the kind. I re- 
gard the whole litigation as outrageous 
and if Icould penalize the appellant I 
would do so, but all I can dois to direct 
that he pay all the costs here and below 
including in this Court fees on the higher 
scale, 


A. N. A. Appeal dismissed, 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 155 or 1924. 
March &, 1926. 

Present :—Justice Sir William Watkins 
Phillips, Kt, and Mr. Justice Madhavan Nair. 
A.S. PALANIANDI CHETTIAR— 
DEFENDANT No, 1—PETITIONER—APPELLANT 
VETSUS 
KALYANARAMA IYER AND ANOTHER 
—AucTion- PURCHASERS — DECREE- HOLDERS 

— RESPONDENTS. l 

C. P. C. (Aet V of 1908), O. XXII, r. 8—Party ad- 
judicated insolvent—-Right to appeal, | 

A party toa suit, after adjudication as an insolvent, 
cannot be deemed to be a person aggrieved by, and 
has, therefora, no right to institute an appeal againat, 
the decree in the suit. 

Appeal against an order of the Court of 
the Subordinate Judge, Tanjore, in R. A. 
No 9 of 1923, in E P. No 113 of 1922, in 
O S No. 92 of 1921, on the file of that Court, 
dated the 5th October, 1923: 
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- Mr. A. V. Viswanatha Sastri, for the 
Appellant. 

~ Messrs, K. Bhasyamand M. S, Vythinatha 
Tyer; for the Respondents, 

J UBGMENT.—When this appeal was 
filed, the appellant had been adjudicated 
an insolvent. A preliminary objection is 
taken that he cannot institute this appeal. 
We think the case is governed by the 
principle of the recent decision ofa Full 
Bench in Hari Rao v. Official Assignee (1). 
It was there held that under the Presidency 
Insolvency Act an insolvent had no right 
of appsal because hecould not be deemed 
to be a person aggrieved. The reason 
given was that he had no legal interest but 
has merely a hope or expectation. The 
sams principle applies equally in the case 
of this appeal from the decision of the 
Subordinate Judge; for, at the time the 
appeal was filed the insolvent had no legal 
interest in the subject-matter. 

It is argued for the appellant that the 
appeal is merely a continuation of the 
original procsedings which had been pro- 
. perly instituted by the insolvent, but it is 
clear from O. XXII, r. 8, that even when the 
proceedings have been properly instituted 
by the insolvent, he cannot himself continue 
them, for if the Official Receiver refuses or 
meglects to continue those procsedings, 
the Court may make an order dismissing 
the suit on the defendant’s application. 

Applying that principle to the present 
cse, the insolvent had no right to institute 
this appeal. The preliminary objection 
must, therefore, be sustained and this 
appeal dismissed with costs. 

V. N. V. 

A N.A, Appeal dismissed. 


o(1) 94 Ind. Cas. 642; 50 M. L. J. 358. 23 L. W. 599: 
(1926) M. W. N. 364; A. L R. 1926 Mad. 556: 49 M. 461. 
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Second appeal—Mizxed question of law and fact not 


taken in Courts below—Benami transaction—Source of 
purchase-money-Special circumstances, 


# 


KUNJ BEHARI SINGH V. BANS GOFAL TEWARI. 


487° 

A mixed question of law and fact not raised in the 
Courts below cannot be raised for the first time in 
second appeal [p. 487, col. 2] 

Inthe case of benami transactions, although the 
source of the purchase money is an important crite- 
rion, it is not conclusive where there are other circum- 
stances showing that the purchaser intended the 
property to belong to the person in whose favour 
the sale-deed was executed. ip. 488, col.1.] 

Ram Narain v. Mohammad Hadi (1) relied upon. 


Second appeal against a decree of the 
Subordinate Judge, Jaunpur, dated the 
llth January, 1924. 

“Mr. Haribans Sahai, for the Appellants. 
“Mr Shiva Prasad Sinha, for the Re- 
spondent. 

JUDGMENT.—This appeal arises out 
ofa suit fora declaration that a sale-deed 
executed in favour of Ram Harakh in the 
year 1913 was a benami transaction and 
that the plaintiff was the real purchaser 
andis owner in possession of the property. 
The plaintiff is Ram Harakh’s father and 
the sale was executed when Ram Harakh 
was a boy at school. The answering de- 
fendants have purchased ths property in 
execution ofa decree against Ram Harakh. 
Both the Courts below have decreed the 
suit.. They find that the plaintiff supplied 
the money and was the real purchaser. 
Part ofthe sale consideration consisted of 
the satisfaction of a mortgage-deed in favour 
ofthe plaintiff and the remainder was pro- 
vided from the plaintiff's separate earnings, 
the plaintiff being in service at Calcutta. 
The property has, therefore, been held to 
be the self-acquired property of plaintiff in 
which Ram. Harakb had no right. The 
defendants appear to have been shifting 
their ground from time to time In the 
Court below they contended that the plaint- 
if had thrown the property into the com- 
mon stock and so it had become joint family 
property. Thelearned Judge pointed out 
that this wasa new plea taken in appeal, 
and further held on the merits that it 
could: not be supported. In this Court it 
has been argued that because the plaintiff 
and his son formed the joint family and 
there was some small nucleus of family 
property consisting of the fixed rate hold- 
ing, therefore, the earnings of the plaintiff 
with which the property was partly pur- 
chased must bedeemed to have been joint 
family funds and, therefore, the property 
acquired by them must be deemed to be 
joint family property This is a mixed 
question of law and fact, and the appellants 
arenot entitled to ask the Courtto decide 
the appeal in their favour on a plea which 


488 


they did not rely on in either of the Courts 
below. The only other plea urged was 
that the Courts below held the transaction 
to be benami on the ground that the funds 
were supplied by the plaintiff,.and they 
rely on Ram Narain v. Muhammad Hadi (1) 
as showing that this is not sufficient. In 
that case their Lordships held that though 
the source of the purchase money was an 
important criterion, it was not conclusive 
where there were other circumstances show- 
ing-that the purchaser intended the pro- 
perty to belong to the person in whose 
favour the sale-deed was executed. No 
such circumstances are found to exist in 
this case, and the finding that the trans- 
action was benamzi is not open to challenge. 
The appeal. therefore, fails and J dismiss it. 
As the whole trouble has arisen out of a 
benamti transaction by the plaintiff, I allow 
no costs of this appeal. 


S. D. Appeal dismissed. 
(1) 26 C. 227; 26 I A. 38; 3 C. W.N. 113; 7 Sar. P.O. 
3.425; 13 Ind. Dec. (N, s.) 749 P.C. 
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Present:—Mr. Justice Devadoss. 
DRAKSHARAM CHANDRAMOULI— 
PLAINTIFF— PETITIONER 
VETSUS 
GUNDASATYA NARAYANA AND ANOTHER 
DEFENDANTS —R&SPON DENTS. 

. C. P. C. (Act V of 1908), s. 11, Exp. IV—Res 
judicata—Omission to plead counter-clatm or equitable 

set-off in defence, effect of. 

If a person, who could put forward a counter-claim 
or plead an equitable set-off in a suit, does not do so, 
his subsequent suit on such aclaim or his claim to 
the set-off is not barred by res judicata. [p. 489, col. 
Suttons Govinda Rao v. Anugada Matada Rudrayya 
(1) and Pichiaiyar v. Subbarayar (2), relied on. 

Petition, under s. 25 of Act IX of 1887, 
praying the High Court to revise the judg- 
ment and decreé of the Court of the Sub- 
ordinate Judge, Bezwada, in 8. O. 8. No. 223 
of 1923. 

“Messrs. M. V. Ramaswami and C. Viswa- 
nathan, for the Petitioner. 

Mr. P. Satyanarayana Rao, for the Re- 
spondents. 


JUDGMENT.—This is an application 
to revise the decree of the Subordinate 
. Judge of Bezwada, in §..C, S. No. 223 of 
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1923 The petitioner brought a suit for 
Rs, 224 4 6 being the wages due for dyeing 
work done by him to the defendants. The 
defendants filed a S. C. 5. No. 82U of 1922 
in the Bezwada District Munsit’s -Court 
against the plaintiff for damages on the 
ground that the plaintiff damaged the 
material when he dyed it In S.°‘C. B. 
No. 820 of 1922 the plaintiff (defendants in 
S.C. 5. No. 223 of 1923) gota decree for 
damages and when the S. C. S. No. 223 of 
1923 cameon for hearing they raised the 
plea of res judicata. The Subordinate 
Judge has upheld this pleaand the plaint- 
iff has filed this revision petition. The 
question is whether adefendant is bound 
to raise as defence a counterclaim or a 
claim for set off against the plaintifi's 
claim. ; 

The defendants’ S. C. 8. No. 820 of 1922 
was for damageson account ofthe material 
being spoiled by the plaintiff, The plaint- 
ifs claim in S.C. S. No. 223 of 1923 is for 
the wages due for dyeing work done by 
him. The plaintiff herein could have put 
forward a counter claim against the defend- 
ants in their small cause suit. The point for 
decision is, was the plaintiff bound to do so 
and whether his not having done so would 
bar his suit on the ground of res judicata. 
Explanation IV to s. 11, ©. P.C., runs 
thus: “Any matter which might or ought to 
have been made ground of defence or attack 
in such former suit shall be deemed to 
have been a matter directly and substantial- 
ly in issue" According to this explanation 
any matter which could have been made a 
ground of defence or attack, should relate to 
the claim in the formér suit. 

The plaintiff herein could have pleaded 
in answer to the defendants’ suit that the 
material was not damaged or that the. 
damage was much less than that claimed 
by the piaintiff or that he paid some 
amount towards damages. The plaint- 
ifs claim could not be pleaded in 
answer tothe suit by the defendants but 
could be put forward only by way of set- 
off or counter-claim and, therefore, it cannot 
be said that the present claim ought to have 
been put forward in answer to the previous 
suit of the defendants. What is contended 
for the respondents is that both causes of 
action arose outof the same transaction, 
that is to say, the claim of the plaintiff is 
for the wages due to him by the defendants 
and the claim ofthe defendants in 8, C, 
S. No. 820 of 1922 was for damages for 
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spoiling the material when dyeing and that, 
thereforea, a second suit does not lie. 

The plaintiff in this case could no doubt 
have put forward a counter claim but his 
failure to do so would not bar the suit by 
hin forthe amount which he claims. It 
was held recently by Mr. Justices Venkata- 
subba Raoin Sutrome Govinda Rao v. 
Anugada Matada Rudrayya (1) that where 
the plaintiff's claim to damages was in the 
nature of an equitable set-off, if was not 
obligatory on him to plead it in the defence 
at ail. I agree with the learned Judge's 
reasoning for the conclusion that a defend- 
ant who has a claim against the plaintiff 
‘is not bound to put it forward in answer 
to the suit and his not doing so would not 
bar a subsequent suit. The same view was 
upheld bya Benchof this Court in Pichiaiyar 
Subburayar (2). There it was held that “a 
defendant who has a claim for set-off is not 
bound to put it forward inanswer to the 
suit against him and his failure to do so 
cannot take away his right...subsequently.” 

The learned Vakil for the respondents 
ralies upon two cases in supporting his con- 
tention. The casein Kameswar Pershad v. 
Rajkumari Ruttain Koer (3) has no applica- 
tion to the present case. There the plaint- 
if brought a suit on a bond theamonnt of 
which was made a charge upon an immove- 
able property and he afterwards sued for 
personal liability against the mortgagor. 
It was held that the second suit was barred 
by res judicata under s. 13 of the old C. P. ©. 
As observed by Lord Morris in that case “ib 
was only an alternative way of seeking to 
imp se a liability upon Run Bahadur, aud 
it appears to their Lordships that the 
matter ‘ought’ to have been made a ground 
of attack in the former suit and, therefore, 
that it should be ‘deemed to have been a 
“ matter directly and substantially in issue’ 
in the former suit and is res judicata " 


The case in Shib Chandra v. Lakhi Priya- 
guha(4) is distinguishable on the facts. There, 
the plaintifis obtained an ex parte decree 
against the defendants jointly. Ina sub- 
sequent suit against the same defendants 
the defence was raised that there was a 
division of the tenancy with the consent 


1) 90 Ind. Cas. 465; 49 M. L, J. 14; (1925) M. W. N. 
228; A. I. R. 1925 Mad. &30. 

r 29 Ind Oas. 34; 28 M. L, J. 513, 

3) 191. A. 23+ 20 C. 79; 6 Sar. P. O. J. 241; 10 Ind. 
Dec. (N s) 53 (P. On. 

(4) 85 Ind. Cas. 123; 40 O. L. J. 507; 29 O. W. N. 253; 
A. I. R. 1925 Cal. 427. 
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and the knowledge of the landlord and that 
the defendants were not joint but severally 
liable for the rent. Itwas held that such 
a defence could not be put forward in a 
subsequent suit as it should have been put 
foward in the previous suit. 

I hoid that where a person who could 
put forward a counter claim or plead an 
equitable set-off does not do so, his sub- 
sequent suit on such a claim, or claim to 
set-off would not be barred by reason of his 
having put it forward in the suit against 

im. 

The decision of the Subordinate Judge is 
set aside and the suit remanded to the lower 
Gourt for disposal on the merits. 

The petitioner will be entitled to the costs 
of this civil revision petition. 

V. N. V, Case remanded, 

S. D. 


CALCUTTA HIGH COURT. 
APPEaLS FROM APPELLATE DECREES 
Nos. 2784 To 2706 oF 1923. 

March 16, 1926. 

Present:—Mr. Justice B. B. Ghose 
and Mr. Justice Graham. 

SUSHILA SUNDARI CHOUDHURANI 

Di FENDaNT—APPELLaNT 
Versus 
TARAK CHANDRA ROY CHOUDHUR) 
AND UTHERS —PLAINTIFFS—RESPONDENTsS. 

Bengal Tenancy Act (VIII of 1885), ss. 15, 16— 
Death of original tenure-holder—O mission to notify 
succession, effect of-- Landlord, rights of—Decree ob- 
tained without impleading heirs of recorded tenant, 
effect of. a 

The effect of an omission to notify succession toa 
tenure is that the person succeeding shall not be 
entitled to recover by suit or other proceeding any 
rent payable to him by his under-tenant, but such 
omission does not affect his interest in the tenure in 
any other way. [p. 490, col. 1.] 

Though a landlord ıs entitled to sell the tenure in 
execution of a decree against his recorded tenants, 
yet, where one of the recorded tenants is dead the 
landlord cannot, by omitting his name ina suit 
brought for reut of the tenure, affect the interest of 
the heirs of the deceased tenant. He must either 
proceed against the recorded tenants or against the 
real tenants who are in actual occupation of the tenure 
[p. 490, col. 2.] l 

Khetter Mohan Pal v. Pran Kristo Kabiraj (1), dis- 
tinguished. | 

Appealsagainst the decrees of the Subordi- 
nate Judge, Second Court, Tipperah, dated 
the 6th August, 1928, affirming ‘those of 
the Munsif, Second Court, Nabinagar, dated 
the 28.:bh February,:1923. . 
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““Babus Brojo Lal Chakravarty and Upendra 
Kumar Roy, for the Appellants 

Dr. Jadu Nath Kanjilal and Babu Sasa- 
dhar Roy (Sr.), for the Respondents 
JUDGMENT. : 

. Ghose, J.—These three appeals arise 
out of three suits for rent. The plaintiff 


sued for his 15 gandas share of the rent. 


making the cc-3harer landlords parties to 
the suits. The present appeals refer to a 
question between the contending landlords. 
Both the Courts below have passed decrees 
in favour of the plaintiff. The appeals to 
this Court are preferred by the pro forma 
defendant No 3 one of the co-sharer land- 
lords. The facts are these: A tenure was 
eld by one Gour and certain other persons 
of whom it is only necessary to name 
Bhagwan. Gour had lanna 10 gandas share. 
On hisdeath, heleft a widow Shyama Sundari 
“and twosons Tarakand Rajani. Hach ofthe 
sons inherited 15-gandas share of the tenure. 


Rajani died leaving his mother as his heir. 


Tarak’s 15 gandas share in the property 
was purchased in execution of a decreé 
against him by a third person and with this 
share we are not now concerned. Shyama 
Sundari who inherited Rajani’s share died 
and, after herdeath, Tarak as the next re- 
versioner of Rajani inherited Rajani’s 15 
gandas share and he is now the plaintiff 
suing for hisshare of the rent. The con- 
testing defendants’ case is this: The 
superior landlord the Maharaja of Tipperah 
brought a suit for rent against Bhagwan 
and the other tenants under him with 
regard to the tenure, In that suit, he 
obtained a decree and, in execution there- 
of, the tenure wassold. At that sale, the 
appellant purchased the tenure and her 
contention is that the interest which Tarak 
had in the property passed to her by 
virtue of the auction-purchase. In the 
rent suit by the Maharaja of Tipperah 
Shyama Sundari was made a party. The 
suit was brought on the basisof a Record 
of Rights made under the Bengal Tenancy 
Act, but Shyama Sundari was not a party 
tn the proceeding in connexion with the 
Record of Rights. In the ‘rent suit, she 
contended that she was not bound by the 
proceedings taken in the Record of Rights. 
On her objection, her name was sfruck out 
from the category of defendants in the rent 


Te 


ihe rent suit would proceed asif Shyama, 


Sundari was not made a party. The ques- 
‘tien is whether under these circumstancés, 


suit and the, order of the Court was that 
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the whole tenure passed including the: 
interest of Tarak at the auction-sale. Itis- 
contended on behalf of the appellant that 
on the death of Gour, his heirs were bound 
to notify their succession under s. to of 
the Bengal Tenancy Act and, when Shyama 
Sundari succeeded to the property as the 
heir of her son Rajani, she was also bound 
to notify her succession and as she had. 
not done so, the landlord could proceed 
against the surviving tenants whose names 
were recorded in his sherista and sell the 
entire tenure; or, in other words, the 
omission to notify the succession under 
s.15 would have this result that the land- 
lord might consider that the only recorded 
tenants were the co-sharers of Gour and 
he might bring asuit and sell the entire 
tenure ignoring the name of Gour. The 
answer to this contention plainly is that the 
omission to notify succession to a perma- 
nent tenure has only this result, as provid- 
ed bys. 16 of the Act, that the person 
succeeding to the tenure shall not be en- 
titled to recover by a suit or any other 
proceeding any rent payable to him by 
the subordinate tenants. The omission 
does not affect his interest in the tenure 
in any other way. The landlord, however, 
it may be conceded is entitled to sell the- 
tenure in execution of a rent decree against 
his recorded tenants; but, if one of the- 
recorded tenants is dead, he cannot by 
omitting his name in a suit brought for 
the rent of the tenure affect the interest of 
the heirs of the deceased tenant. The 
landlord must do one of two things. He 
must proceed either against the recorded 
tenants or against the real tenants who are 
in actual occupation of the tenure. It does- 
not stand to principle that the right of a 
person should be affected by a decree ob- 
tained against third persons unless’ 
it is allowed by any law. No authority 
or enactment has been brought to our 
notice under which the right ‘ofan absent 
party can be so affected: by a decree.. -It: 
is true it was laid down in the case of 
Khetter Mohan Pal v. Pran Kristo. Kabiraj. 
(1) that it is the duty of a person succeed- 
ing toa permanent tenure to notify the 
landlord about his succession. But that 
observation was made in a suit for rent 
where it was contended that the suit was’ 
defective and should be dismissed because 
the heir of the deceased person had not been 


(1) 3 0. W. N. 371. 
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made a party. It was held in that case that 
the suit was not defective and that is quite 
in accordance with the principle now laid 
down by a Full Bench of this Court. That 
cass igan authority for the proposition that 
in execution of a decree obtained the rights 
of the absent heirs of a deceased person 
should be affected. I think, therefore, on 
principle it must be held that the interest 
of Shyama Sundari did not pass by the sale 
in execution of a rent decree obtained by 
the superior landlord—the Maharaja of 
Tipperah. It was contended as a last 
resort by Babu Brojo Lal Chakravarty 
who appeared for the defendant-appellant 
in these appeals that the fact that Shyama 
Sundari omitted to notify her succession to 
the landlord showed that she allowed her 
other co-sharers to represent her in the 
sherista of the landlord. The answer to 
that contention is that the question whether 
or not certain persons were held out as re- 
presentatives of another tenant isa ques- 
tion of fact, and in these cases, there is no 
ground for supposing that Shyama Sundari 
allowed her co-sharers to represent -her 
because she was made a party to the rent 
suit and she objected that she was not 
beund by any proceeding under the Record 
of Rights which was taken in her abseace. 
On that ground her name was removed 
from the category of defendants. ‘Ihe 
appeals, therefore, fail and are dismissed 
with costs. 
Graham, J.—I agree. 
M. B. Appeals dismissed. 


MADRAS HIGH COURT. 
APPEAL Surr No. 290 or 1925. 
March 5, 1926.. 
Present:—Sir Victor Murray Coutts 
Trotter, Kr., Chief Justice, 
and Mr. Justice Ramesam. 
S5. K. MOHIDEEN BATCHA SAHIB— 
PLAINTIPF-—APPELLANT 
VETSUS - 
K. A. SHEIKH DAVOOD SAHIB AND 
OTHERS— DEFEN DANTS— RESPONDENTS. 
Principal and surety—Relationship, whether that of 
' joint debtors—Amount, exclusive recovery of, from 
surety—Remedy of surety—Anticipatory action, whe- 
ther maintainable. 
. Jn one-sense all sureties are only joint debtors so 
-far as the creditor is concerned; but in a special 
‘sense, a surety is only a surety and not a joint debtor, 
though the ereditox is entitled io a joint and several 
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decree or even can exclusively sue the surety. In either 
case, if the amount is exclusively recovered by tho 
creditor from the surety or one of the debtors wh» 
has not received its benefit at the time of the tor- 
rowing, it can be recovered from the principal debt. r 
or the joint ‘debtor respzctively; bat the exact form 
of the transaction is important. Ifa person is reali 
a surety, he can be indemnified in an appropriat 
cas2, hefore actual payment, by a properly constituted 
anticipatory action. jp. 493, col. 1. 

Inve Richardson, ix purte St. Thomas's Hospital 
(1) and Wolmershausen v. Gullick (2), relied on. 

Appeal against a decree of the Court of 
the Additional Subordinate Judge, Coini- 
batore, in O. S No 26 of 1925 (O. S. No. 17 
of 1925, Principal Sub-Court, Coimbatore), 

Mr. T. R. Venkatarama Sastriar, Advo- 
cate General and Mr. T. M. Krishnaswami 
Iyer, for the Appellant. 

Messrs. 9, Varadachariar and S. T. Sri- 
nivasa Gopalachariar, for the Respondents. 

JUDGMENT. —It will be convenient 
to set forth the facts of this appeal by the 
plaintiff as it arises out ofa suit of an un- 
usual character. The lst defendant (Sheik 


‘Davood) and his brother the late Kadir 


Mohideen carried on business under the 
name and style of K. Allauddin Sahib and 
Sons. The plaintiff is a father-in-law of 
the lst defendant, but the lst defendant 
has since discarded the plaintiff's daughter 
and married another wife, the daughter 
of the 4th defendant. In, 1919 when the 
transactions commenced, no such misunder- 
standings existed between the plaintiff and 
lst defendant. The brothers executed 
Ex. D in March 1919 in favour of the agent 
to the Bank of Madras at Erode in which 
they stated that all transactions entered 
into by one of the brothers or both, whe- 
ther under the firm name or not, may be 
regarded as entered on behalf of the firm. 
On 80th July, 1919, the plaintiff who is also 
a merchant of Erode executed Ex. F, a 
promissory note for Rs. 30,000 in favour 
of the firm. This was delivered to the 
Bank by the firm as an enclosure with 
Ex: C (în O. S. No. Y of 1923) on the file of 
the Court of the Additional Subordinate 
Judge of Coimbatore of the same date—ag 
a collateral security for the firm’s drawings 
from the Bank on current account. It ig 
admitted by both sides that the firm did 
not pay to plaintiff Rs. 30,000 at the time 
of execution of. Ex, F.. The firm began to 
draw various amounts from the Bank and 
the current account ofthe Bank showing 
the drawings of the firm and payments 
by it in reduction of its indebtedness to 
the Bank is Ex. G. It shows that on the 


. wards 
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30th July, the firm drew Rs. 11,500 from 
the Bank by issuing a cheque in favour of 
the plaintiff. Exhibit I is the Ledger of 
the firm showing the account between the 
firm and the present plaintiff. It shows 
that Rs. 11,500 was lent by the firm to the 
plaintiff; Thus the amount drawn by the 
firm from the Bank on that date was shown 
in the documents asa debt ofthe firm to 
the Bank and secondly, as a debt of the 
plaintiff to the firm and thus ultimately 
reached the plaintiffs hands. Other 
amounts were drawn by the firm from the 
Bank. Some portions of the amounts reach- 
ed the plaintiff and appears in Ex. I as 
lent tothe plaintiff. Other portions were 
utilised by the firm for their own purposes 
or for being lent to other customers of 
theirs. By -3lst August, 1921, the total 
amount drawn by the firm from the Bank 
amounted to Rs. 30,000 and odd and the 
account closed. On the same date, the 
Bank endorsed the note to the 4th defend- 
ant who filed on 2lst September 1921, a 
suit to recover the amount (O. S, No. 172 
of 1921 of the Principal Sub-Court after- 
renumbered as O. S. No. 9 
of 1923 of the Additional Sub-Court). 
By that time the lst defendant’s brother 
died and. his widow and daughter were 
sued in his stead. The present plaint- 
iff was lst defendant and the present Ist 
defendant was 2nd defendant and the pre- 
sent 2nd and 3rd defendants were 3rd and 
4th defendants in that suit. It may be 
added thatthe deceased Kadir Mohideen 
and the present plaintiff married sisters 
and the plaintiff's brother married the 
daughter of Kadir Mohideen (now 3rd de- 


‘fendant). The suit was decreed, the amonnt 


to be recovered in the first instance from 
the assets of the firm and after exhausting 
the assets, from the present plaintiff. On 
appeal, the decree was modified by the High 
Court into an unconditional decree against 


all the defendants in that suit, but the exe- | 


cution against the present plaintiff was 
postponed to 16th March, 1925, to enable 
him to file the present suit which was 
accordingly filed on 10th January, 1925. 
The plaintiff's contention briefly is that 
so far as the current account between the 
firm and the Bank is concerned, the firm 
was the principal debtor, and he himself 
was only a surety by the execution of the 
promissory note, Ex. F, which was endorsed 


to the Bank as a collateral security, and. 


that, though the Bank orits endorsee may 
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obtain ajoint and several decrees against 
himself and the partners uf the firm, he 
is entitled to equitable relief from being 
ruined by the execution of the decree- 
holder solely against himself acting in col- 
lusion with the principal debtor.” The 
Vakil for the 4th defendant frankly stated 
before us that his motivefor executing the 
decree against the plaintiff solely is that 
the lst defendant discarded plaintiffs 
daughter and that he (4th defendant) is 
anxious that his daughter should not be 
similarly discarded. and that he runs such 
risk if he executes the decree against the 
Ist defendant and that he is not collud- 
ing with the Ist defendant. This may not 
be actual collusion but ib is very nearly 
akin toit. It maybe also stated here that 
so far as the account between the firm and 
the plaintiff (Ex. I) is concerned, another 
suit has been filed by the Ist defendant 
against the plaintiff (O. 8, No. 124 of 
1923). Exhibit O is the plaint and Ex. V 
is the written statement in tbe suit. 
The defence of the plaintiff is that he dis- 
charged all the dues to Ist defendant. 
Thus, even if some of the amounts drawn 
from the Bank by the firm ultimately reach- 
ed plaintiffs hands and it is admitted 
some amounts did so reach him they were 
the subject of independent loan transac- 
tions between the firm and the plaintiff 
andthe subject of a separate account and 
of a separate suit. The plaintiff, therefore, 
contends that if itis found that he is owing 
any amount to the Ist defendant, it can 
be lawfully decreed-in that suit and there 
is no justification for the Ist defendant's 
attempt to throw the whole burden of the 
firm’s debt to the Bank on him. 

Mr. Varadachari who appeared for the Ist 
defendant contends that the real view to take 
of the transactions with the Bank is that the 
plaintiff and tha firm were both principal 
debtors and the plaintiff is not entitled to 
any relief as surety. He contends that if this 
suit is dismissed and if his other suit is 
decreed, it amounts to plaintiff being made 
to pay doubly for the same, amount, that if 
this suit is dismissed, his other suit in so 


far as it covers all amounts drawn from the : 


Bank ought to be dismissed and conse- 
quently ifthe suit by the plaintiff is de- 
creed, his own suit ought to be decreed 
subject to any plea of discharge; but he 
contends that, of these two alternatives, the 


former is the more proper course to take, 
i.e, that this plaintiff's suit ought to be: 


t 
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- dismissed and that hisown suit in so far 
as it covers amounts drawn from the Bank 
and re-lent to the plaintiff ought to be dis- 
missed andas to other amounts not so re- 
lent,,the plaintiff, after payment to the 
decrée-holder (4th defendant) will be en- 
titled to his remedy against the Ist de- 
fendant as a joint debtor for contribution 
even if such around about way may end 
in plaintiff's ruin. Thus it is clear from 
the contentions of the respondent's Vakil, 
the lst defendant’s description of the pre- 
sent suit in para. 4 ef his written state- 
ment as a counter blast to the other suit is 
not accurate. 

The main point to be determined resolves 
itself into the question—what is the legal 
relation of the parties as between themselves 
in respect of the drawings from the Bank? 
Were they joint-debtors or was the plaint- 
iff a surety for the firm? In one sense all 
sureties are only joint-debtors so far as 
the creditor is concerned. But in a spe- 
cial sense, a surely is only a surety and 
nota joint-debtor, though the creditor is 
entitled to a joint and -several decree or 
even can exclusively sue the surety. In 
either case, if the amount is exclusively re- 
covered by the creditor from the surety or 
one of the debtors who has not received its 
benefit at the time of the borrowing, it can 
be recovered from the principal debtor or 
the joint-debtor respectively. But the exact 
form of the transaction is important, If 
the plaintiff is a surety, he can be indem- 
nified in an appropriate case, before actual 
payment, by an anticipatory action of this 
kind [vide In re Richardson Ex Parte St. 
Thomas's Hospital (1), Wolmershausen v. 
Gullick (2) a case of surety suing a co- 
surety and Veerappa Chetty v. Arunachellam 
Chetty (%)—a case of partners | 

When we examine Ex. G we find thata 
considerable part of the amount drawn 
from the Bank reached the plaintiff’s hands 
and, relying on this fact, the Subordinate 
Judge held that the account was opened 
substantially for his benefit and dismissed 
the suit. It is true that considerable 
amounts out of the drawings by the firm 
reached the plaintiff's hands. But it is 


(1) (1911) 2K. B. 705 at pp. 715, 716; 80 L J. K. 
B. 1232; 105 L. T. 226. 

(2) (1393) 2 Ch. 514 at pp. 518, 519; 3 R. 610; 68 
L. T. 753 


(3) 86 Ind. Cas. 259; 47 M. L, J. 168at pp. 173, 174; 
A.T. R 1924 P. O. 192; 26 Bom. L. R. 661; (1924) M. 
W. >A 559; 20 L. W. 368129 O. W, N. 438; 35 M. L. T, 
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necessary to remember two points (1) other 
portions were utilised by the firm itself, (2) 
the drawings appeared firstin the account 
of the firm with the Bank and such portions 
of them as were lent to the plaintif ap- 
peared in another account between the firm 
and the plaintiff. That the drawings were 
regarded inthe first instance as the firm's 
drawings is clear from several considera- 
tions. For example, the net value of the 
amounts drawn from the Bank that reached 
the plaintiff after giving credit to payments 
never exceeded Rs: 18,000 and at the close 
of the account amounted only to Rs. 3,050. 
If, on the other hand, we look at the account 
between the firm and the plaintiff which 
covered not only sums re-lent to the plaintiff 
out of the drawings from the Bank but 
several other transactions, the indebtedness 
of the plaintiff was sometimes much less 
than Rs. 30,000, at other times it far ex- 
ceeded it. Itis clear that the sole object 
of Ex F was to serve as collateral security 
for the Bank and did not represent a vou- 
cher for money borrowed. Exhibit G 
and Ex. I must be regarded as the two 
separate and distinct accounts which they 
purport to be. Itis true we have to look 
at thesubstance of a transaction and not 
the form, But when the form itself is part 
of the substance, we must attach weight to 
the form also. Mr. Varadachari relied on 
s. 37 of the Negotiable Instruments Act. 
But on the facts relating to Ex. F, the 
section has no application. Itis conceded 
that the plaintiff is entitled to an equitable 
relief if the facts justify it. (See Buckley 
L. J.’8 remarks in the case already cited), 
The only question is one of fact and we 
agree with the learned Advocate-General's 
contention for the plaintiff. The Subordi- 
nate Judge seems to have been led away 
by certain false statements which the 
plaintiff madein the pleadings and depo- 
sitions in the other case on matters which 
have really no bearing on the material point 
before us in his anxiety to save himeelf 
from the joint pressure of the Ist defend- 
ant and 4th defendant. It is true the 
Subordinate Judge has observed the wit- 
nesses and we have not, as he seems to ba 
anxious to point out. But the point before us 
is not one of choosing between the oral evi- 
dence but what is the real meaning of Exs. 
G, I and F with such light as is thrown on 


- them by the oral evidence, if necessary. 


It is true, as Mr. Varadachari con- 
tends, that the real effect of the transacs 


ASE 


‘tions of 1919 should be ascertained from 
the documents of-the time and not from the 
later conduct of the parties, such as the 
filing of the connected suit, O 5. No. 124 
of 1923, by the lst defendant. Our 
conclusion is based on the documents of 
1919 only and the plaintin O. 9. No, 124 
of 1923 only corroborates and supports 1t, 
There will be a decree declaring that the 
plaintiff is only a surety for the firm of 
“Allauddin and sons represented by defend- 
‘ants Nos, 1 to 3and that defendants Nos. 1 
‘to 3 are bound to indemnify the plaint- 
iff in respect of the decree in O. S. No. 9 
of 1923 and defendants Nos. 1 to 3 are 
liable in the first instance to satisfy the 
4th defendant's decree as per the terms of 
the sub-Court’s decree in O. S, No.9 of 1923. 
In the event of non-satisfaction of 4th 
defendant’s decree by defendants Nos. 1 
to 3 to the extent of the amount as decreed 
by the sub-Court in O. 8S. No. 9 of 
1323 within three weeks, plaintiff will 
have liberty to apply in execution to raise 
the amount due under the said decree by 
appointment ofa Receiver or otherwise from 
‘the assets of the firm and have the same 
paid to the 4th defendant in satisfaction of 
the said decree f 
“If the said decree is executed against 
the plaintiff in whole or in part, the plaintiff 
shall have liberty to apply to the Court to 
have paid to him out of the funds raised 
under the last paragraph the amounts 
realised by the decree-holder from the 
aintiff by such execution. l 
Pip inintis prayer (2) in para. 18 will þe 
dismissed and the appeal is dismissed as 
against 4th defendant. Plaintiff will have 
proportionate costs throughout on the foot- 
ing that the reljef in respect of which he 
succeeds is worth Rs. 35,000 and will pay 
proportionate costs in respect of the first 
three amounts in Sch. H (the costs will 
include the costs of private printing) plaint- 
iff will pay half the costs to 4th defendant 
and the lst defendant will pay the other 
half of the costs of 4th defendant through- 
rout. ~ z 
VAN, Y, 


` 
l . 


. Decree modified. — 
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PATNA HIGH COURT. : 
APPEAL FxOM APPELLATE DECREE No. 188 
oF 1924, a 
June 30, 1926. 
Present:—Mr. Justice Adami and 
Mr Justice Kulwant Sahay. l 
Babu BHAIRO NATH RAY— PLAINTIFF . 
—ÅPPELLANT 
Versus 
SHANKE PAHAN—Dsrenpant— 
RESPONDENT. 
~ Landlord and tenant—Zerpeshgidar—Power_ to 
settle bakasht lands with raiyats—A4cguisition ‘of 
occupancy rights therein—Bakasht lands, nature of. 
Unless there is a provision in a zerpeshgi lease 
restricting the power of the cerpeshgidar as regards 
the settlement of ratyati lands, the latter is, in th? 
ordinary course of management, entitled to settle 
retyatt lands with tenants, and such settlement will 
be binding on the proprietor. [p. 495, col 2] 
Sheo Barat Singh v. Padarath Mahton (1) and 
Pitambar Singh v. Khago Kumhar (2), approved. 
Bakashi lands are primarily raiyati lands but are 
held by the proprietor for the time being on account 
of surrender or abandonment or purchase in execu- 
tion of de¢rees or by such other means. They retain 
the character of ratyatt lands and occupancy right is 
acquired over them as soon as they are settled with 
settled raiyais of the village. [ibid.] i 
A landlord, therefore, is not entitled, on the expiry 
of a zerpeshgi lease, to eject from bakasht lands ten- 
ants who were in possession of them for more than 12 
years under a bona fide settlement by the zerpeshgi-« 
dar. [ibid.] | 
Appeal from a decision of the Subordinate 
Judge, Ranchi, dated the 12th July 1923, 
confirming that of the Munsif, Khunti, 
dated the 19th January 1922. 
Mr. Anand Prasad, for the Appellant. 
Mr. S. Dayal, for the Respondent. 


ot JUDGMENT. 

Kulwant Sahay, J.—This is an 
appeal by the plaintiti and it arises out of 
a suit brought by him for recovery of pos- 
session of one pawa of land known as Dabar 
Chaun Don in the village of Guria. The 
plaintiff is admittedly the landlord. The 
defendant claims to be a tenant of the land. 
The plaintiff's case was that the land was 
in his possession as proprietor and he had 
let it out at first in bhugut bandha mort- 
gage to one Durjodhan Manjhi and later 
‘in zerpeshgi to Chaitan Munda, Mangra 
Munda, Dondra Pehan and Jhirka Munda. 
The zerpeshgi was granted in 1895 and it 
was redeemed in the Sambat year 1975. 
The plaintiff's case is that after redeeming 
the zerpeshgt he wanted to take possession 
but he was resisted-by the defendant in 
respect of the land in dispute. The 
plaintiff says that this land .wasa part of 
ahs -bakasht land and the defendant had 
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` nò right to remain in possession. The -de- 
fendant’s case was that it was not the 
bakasht land of the proprietor but it was 
his ancestral raryati land. He relied upon 
‘the entry in the survey khatian which 
showed the defendant as a raiyat in respect 
of the land in dispute, Both the Courts 
below have held that the land in dispute 
was not the ancestral raiyati land of the 
defendant. It has been found by the learn- 
ed Subordinate Judge on appeal that the 
- land in dispute was not manjihas land or 
the proprietor’s private land in which no 
right of occupancy could be acquired but 
that it was land in the khas possession of 
the proprietor and appertained to the 
rawati class of lands. The finding further 
- is that the defendant was inducted as a 
- tenant upon the land in dispute by the 
-zerpeshgidars during the period of the 
zerpeshgt. It is further found that the 
Settlement by the zerpeshgidars with the 
defendant. was nota collusive settlement 
but a bona fide settlement. The learned 
-Subordinate Judge has further found that 
the plaintiff's evidence as regards posses- 
. sion and dispossession by the defendant 
, was hopelessly conflicting and the learned 
Subordinate Judge agieed with the Munsif 
.in holding that the defendant had been in 
„possession -at least from the date of the 
survey and settlement which was more 
than 12 years before the iustitution of the 
suit. The position, therefore, is that the 
defendant was inducted upon the land by 
the zerpeshgidars who had taken the land in 
zerpeshgt from the plaintiff for a period 
of time and the said period having expired 
and the zerpeshgi having been redeemed, 
the question is, whether the plaintiff is en- 
titled to take possession of the land in 
the condition in which he had granted 
.the same in zerpeshgi to the zerpeshgidars 
on ejecting the defendant. The learned 
Subordinate Judge has found that the 
gerpeshgidars were in the same position 
„as lessees; that lessees are entitled in the 
ordinary course of management to induct 
tenants upon raiyati lands; and that such 
settlement of land by the zerpeshgidars 
would be binding upon the proprietor or 
-the person who had granted the zerpeshgi, 
He: relied upon the observations of this 
Court, in Sheo Burat Singh v. Padarath 
-Mahton (1) and Pitambar Singh v. Khago 
Kumbar,{2).. These two cases support the 
` (1) 52 Ind. Oas. 473, ` 
(2) -39 Ind, Oas, 521; 3P., L, W, 333, 
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decision come to by the learned Subordi- 
nate Judge. 

It has, however, been argued on behalf 
of the plaintiff in second appeal that the 
gerpeshgidar had no right to settle tenants 
upon the lands which were in the posses- 
sion of the plaintiff at the time when the 
zerpeshgis were granted. In my opinicu, 
there is no substance in this contention; 
unless there is a restriction in the zer- 
peshgi lease itself restricting the power of 
the zerpeshgidar as regards thè settlement 
of raiyati lands, the zerpeshgidar in the 
ordinary course of managemeut would be 
entitled to settle raiyati lands with tenants. 
The cases cited by the learned Vakil for 
the appellant refer to zerait lands or lands 
which were private lands of the pruprietor 
and to which no ight of occupancy could 
be acquired. Those cases are different 
from the raiyati lands which are tempo- 
rarily in possession of the landlord and 
which are known technically as bakasht 
lands. Such lands are primarily raiyati 
jands but are-held by the proprietor for 
the time being on account of surrender or 


-abandonment or purchase in execution of 
. decrees or by such other means. 
- lands retain the character of raiyati lands 


Such 


and occupancy right is acquired as coon 
as such lands are settled with settled 
raiyats of the village. In any case, Lere, 
the finding is that the defendant has been 
in possession for more than 12 years and 
has, therefore, acquired an occupancy 
rights. Having regard to the finding 


arrived at it is clear that the plaintiff is not 


entitled to eject the defendant. His argu- 


. mentis that the zerpeshgidars had no right 


to create encumbrance or commit acts of 
waste in respect of the land given to them 
in zerpeshgi. If the zerpeshgidars have 
done any such thing the remedy of the 
plaintiff would be against them. As against 
the tenant who is the only defendant in the 
present suit no such claim can be raised 
and the settlement with him which has 
been found to be a bona fide. settlement 
cannot be held to be invalid on account of 
any act done by the zerpeshgidar to the 


-detriment of the plaintiff, lam of opinion 


that the decision of the learned Subordi- 
nate Judge is correct and this appeal must, 


-therefore, he dismissed with costs, 


Adami, J.—I agree.. 
AN, Ay’ Appeal dismissed, 
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MADRAS HIGH COURT. 
ApPEaL Suit No. 382 oF 1923. 
December ly, 1924, 

Present: —Mr. Justice Puillips and 
; Mr. Justice Odgers. 
Sait SIVA PRATAPA BHATTADU axp 
ANOTHER—OLalIMAnT No, 3—ArPsLLANIS 
VETSUS . 
A, E. L. MISSION, RAJAHMUNDRY AND 
OTHaRS—CLAIManTs Nos. 4, 7 AND 8— 
7 RESPONDENTS, 

Land Acquisition Act (I of 1894), ss. 8, 9~-'Person 
interested, whether includes attaching ereditor—C. P. 
C. (Act V of 1908), ss. 64, 73—Rateable distribution 
—Compensation money in Court, whether assets avail- 
able for rateable distribution—Mortgage pending at- 
tachment—Subsequent attaching creditors, if entitled 
to rateable distribution—Mortgage, if void against their 
claims—Claims of persons entitled to rateable disiri- 
bution under s. 64, whether should be in process of 
execution at the time of atienation. 

An attaching creditor is a ‘person interested’ under 
s, 3 (b) ofthe Land Acquisition Act. [p. 496, col. 2.] 

The word ‘assets’ in s. 73, O. P. 0.,is not confined 
to assets realised by sale or otherwise in execution 
of a decree. It may mean any fund held by a Court 
- to the credit of a judgment-debtor. Therefore, money 
placed in the hands of the District Court under s. 31 
of the Act is assets within the meaning ofs.73. [p. 


497, col. 1.] 
As under explanation to s. 64 claims enforceable 


under attachment include claims for rateable distri- 
bution of assets, a transfer of property under attach- 
ment is void, not only against the attaching creditor 
but also against creditors who are entitled to rateable 
distribution under s. 73 evenif their application for 
rateable distribution was made to the Court long 
after the date of transfer but before the receipt of 
the assets. [p. 497, col. 2.] 


Appeal against a decree of the District 

‘Judge, Godavariat Rajahmundry, dated the 
¥9th January, 1923, in O. P. No, 116 of 1922. 
Mr. G Lakshmanna, for the Appellant. 

Messrs. P. Chenchiah and C. Rama Rao, 
for the Respondents. 

JUDGMENT. 

Phillips, J.—This appeal relates to 
-the conflicting claims of the parties to 
. money awarded as compensation for land 
acquired. The appellants are the fourth 
mortgagees of the owner of the land and 
-the respondents are the attaching creditors 
of the owner and have attached the land 
in execution of their decrees. The fourth 
claimant (the first respondent) attached 
the land in execution of his decree on 9th 
October 1-20. The mortgage in favour of 
the appellants was executed on 12th No- 
vember lvzl and the attachment by the 
seventh and eighth claimants (respondents 
Nos. 2 and 3) was in October 1922. The 
award of the Collector is dated 3lst July 
1v22, but that does not decide the respec- 
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tive rights of the several claimants, but 
referred the question to the District Court 
for decision, The compensation money 
was not received in the District Court until 
after October 1922 as distinctly stated by 
the District Judge, although an attempt 
has been made to show that he was wrong. 

The first question raised for the appel- 
lants is that the attaching decreé holders ` 
are not persons “interested in the land” 
within the meaning of s. 9 of the Land 
Acquisition Act, and it is contended that, 
in order to come within the definition, it is 
necessary that the party should have some 
legal interest in the land. The definition - 
in the Act, however, is as follows: “The 
expression ‘person interested’ includes all 
persons claiming an interest in compensa- 
tion to be made on account of the acquisi- 
tion of land under this Act.” This defi- 
nition does not seem to contemplate that a 
person interested need have a legal interest 
in the land, because it specifically alludes to 
interest in the compensation to be made, and 
it has frequently been held that a person may 
be interested within the meaning bi the Act 
without holding any legal estate in the . 
land, and in two cases. Chhuttan Lal v. 
Mul Chand (1) and Galstaun v, Secretary 
of State for India (2), it was held that a 
person who held an agreement for sale from > 
the owner was a person interested within 
the meaning of the Act, although such 
agreement creates no legal estate; and 
In re the Land Acquisition Act, In the 
matter of Pestonji Jehangir (3), 16 was 
held that a person may be interested 
in the compensation money without hav- 
ing any interest in the land in the legal 
sense of the term. Here it is clear that ` 
an attaching decree-holder who seeks to 
satisfy his claim out of the land is cer- 
tainlyinterested in the compensation that 
has to be paid for that land, asit isa 
matter of considerable importance to him 
that a sufficient amount of compensation 
should be paid in order that he may beable 
to satisfy his decree, and I think there can 
be no doubt that an attaching decree- 
holder is a person interested in the land 
within the meaning of the Act. 

The next objection relates to the enforce- 
ability of the claims of the decree-holders, 
The District Judge has held that the aliena- 


tion in favour of the appellants pending 


(1) 37 Ind. Cas. 822; 18 P. R. 1917; 28 P. W. R. 1917, 
(2) 10 O. W N. 195. . 
(3) 15 Ind, Cas, 771; 37 B. 76; 14 Bom. L., R. 507, 
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attachment by the fourth claimant was void 
‘against him, and that claimants Nos 7 and 8 
are entitled to come in before the alienec 
as persons entitled’ to rateable distribution. 
It is quite clear that an alienation made 
during attachment is void under s, 64 of the 
C. P. C. as against ‘all claims enforceable 
under the attachment, and, in the Explana- 
tion to that section we find that claims 
enforceable under an attachment include 
claims to rateable distribution of assats. 
Under s. 73, where assets are held by a 
Court and more persons than one have, 
before the receipt of such assets, made ap- 
plications to the Court for execution of 
decrees against the same judgment-debtor, 
the assets shall be rateably distributed 
among all such persons. Claimants Nos. 7 
and 8 undoubtedly come within the meaning 
of this section and they would be entitled to 
share in the distribution of the assets along 
with the fourth claimant who made the 
first attachment, 


The difficulty, however, arises as to whe- 
ther this compensation money can be deem- 
ed to ‘be assets held by the Court within 
the meaning of s. 73. Under s. 295 of the 
O. P. ©. of 1882, it was necessary that the 
assets should be realised by sale or other- 
wise in execution of a decree, but under 
- 8.73 ofthe new Code, there is no definite 
provision that the assets must be realised 
by sale or otherwise in execution of a decree, 
In the present case, it cannot be said that 
the money paid as compensation has, in the 
strict sense of the terms been realised in 
execution of a decree, and it has been held 
in Sorabjt Coovarjt v. Kala Raghunath (4) 
that assets within the meaning of s. 73 
must be assets held in the process of exe- 
cution. This view has been dissented from 
in this Court in Thiraviyam Pillai v Laksh- 
mana Pillai (5) and this latter case has 
been followed in Ghisu Lal v. Todermall (6). 
If it were necessary that the assets should 
be realised in the process of execution, 
it is difficult to understand why these 
words have been -deliberately omitted 
-from the new s. 73. It appears to me 
that it will be sufficient if the assets 
are held by a Court and are assets 
which may be allotted towards the satis- 


ase 12 Ind. Cas. 911; 36 B. 156; 13 Bom, L. R. 


(5) 47 Ind. Cas. 538; 41 M. 616: 35 M. L. J. 150: 

(1918) M. W. N. 524. 

od 70 Ind. Cas, 539; 26 O. W. N. 169; A. I. R. 1922 
al. i e 
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faction of the decree by the Court and 
that the manner in which they may have 
been realised is immaterial. This inter- 
pretation gives some force to the change of 
language in s. 73, which omits all reference 
to the method of realization. In the pre- 
sent case, the compensation money in the 
District Court when originally received 
may be said to be money belonging to the 
owner in the hands of the Court in its 
capacity as a Court of custody, and not as 
Court of Execution, but when the decree- 
holder's claim to partake in the compensa- 
tion money was decided, then at least the 
money held must be deemed to be assets 
of the judgment-debtor held by the 
Court, for they were held from ths date 
of the Court’s award subject to the claim 
of the decree-holder. 1 am, therefore, of 
opinion that this compensation money 
comes within the meaning of “assets held by 
the Court” either from the date of receipt or 
at least from the date of the final award. 
Claimants Nos, 7 and & are entitled to come 
in under s. 73, if the provisions of s. 64 are 
also fulfilled. 

It is, however, argued that, under s. 64, an 
alienation made pending attachment is not 
void against the decree-holders claiming 
rateable distribution unless, at the time 
of the alienation, the claims were actually 
being enforced. This view has been taken 
in Barendra Nath Mitter v. Martin & Co. 
(7) where Mookerjee, Acting Chief Justice, 
holds that the word “ enforceable” in the 
Explanation tos. 64 must be ‘treated ag 
meaning “in process of enforcement.” 
With all respect it seems to me to be add- 
ing something to the Code which is not. 
there and there isa prior authority in the 
Qaleutta High Court in Kali Kumar Saha 
v. Kali Prasanna Majumdar (8) that the 
decree in respect of which rateable distribu- 
tion is sought need not have been in process 
of execution at the tims of the alienation. 
The same view has been heldin Bombay in 
Chunilal Devajt v. Karamchand Shrichand 
(9) and in this latter case it was further 
held that it is unnecessary that the decree 
should have even been in existence at 
the date of the alienation. These caseg 
follow the view taken in Sorabji Hdulji 
Warden v. Govind Ramji (10). In accord- 


(7) 62 Ind. Cas. 167; 33 ©. L. J. 7, 

(8) 33 Ind. Cas, 492. 

(3) 69. Ind. Cas. 161; 24 Bom. L. R. 364; A. I, R 
1922 Bom. 241; 46 B, 895. : 

(10) 16 B. 91; 8 Ind. Dec. (N, s.) 537, 
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ance with this view, which I accept claim- 
ants Nos,7 and & are entitled to rateable dis- 
tribution along with the 4th claimant, whose 
claim must be preferred to that of appellant. 

The appeal must, therefore, bedismissed 
with costs: (separate Vakil’s fee for each 
respondent), 

Odgers, J.—This appeal raises a ques- 
tion under the Land Acquisition Act. The 
Government acquired for the Imperial Bank 
certain lands and houses at Rajahmundry, 
and the question arises as to who is entitled 
to participate in the money paidas com- 
pensation for theacquisition. The appel- 
lants before us represent the 4th mortgagee. 
The first question is whether the attaching 
creditors represented by claimants Nos. 4, 7 
and 8 take precedence over the 4th mortgagee. 
The 4th claimant as attaching creditor was 
prior in time to the 4th mortgagee, but the 
attachments ofthe 7th and 8th claimants 
are subsequent, and the question arises 
whéther bys. 73 ofthe O. P. C. they are 
entitled to priority over the 4th mortgagee 
so asto give them aright to rateable dis- 
tribution. It should be noted that the 
claims of the-7th and 8th claimants were 
made prior to the receipt ofthe assets in 
the lower Court, as the Acquisition 
Officer by his order of the 3lst July, 1922, 
left the question of the apportionment of 
the compensation to the decision of the 
District Court and also the amount of com- 
pensationto be deposited therein. Some at- 
tempt was made to argue that claimants Nos. 
7and8 were not entitled to be heard as they 
had not appeared before the Land Acquisi- 
tion Officer. In his letter, dated 25th Sep- 
tember, 1922, the Land Acquisition Officer 
yefers the case to the District Judge for 
adjudication and the District Judge in 
his award, dated 27th January, 1923, 
states that “the various claimants have 
been referred to this Court.” He also states 
it is admitted as a fact that the attachments 
by claimants Nos. 7 and 8 were prior to the 
date when the assets came.into the custody 

of the District Court. There is, therefore, 
‘nothing in that point. 

The first serious point urged for the 
appellants is that an attaching creditor is 
‘mot a person interested unders. 3(b) of the 
“Land Acquistion Act. The definition of 

“ a person interested "' includes all persons 
claiming an interest in compensation to 
be made on account of the acquisition of 
land under the Act, and ins 9, subs, (2) 
notice is to be given and tke notice shall 
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require “ all persons interested in the land 
to appear personally, et@, .......... e: to 
state the nature of their respective interests 
in the land.” In s. 10 (1) the Collector. 
may require, etc., “a slatement containing, 
as faras may be practicable, the name of 
every other person possessing any interest 
in the land.” On the strength of these 
quotations il is argued that asan attach- 
ment of land gives no interest inthe land 
or whatinthe English Law is called real 
interest, the attaching creditor is not a 
person interestedin the land within the 
meaning of the sections quoted of the Land 
Acquisition Act. Itis to be observed that 
in the definition “a person interested” 
includes a person claiming an interest in, 


‘the compensation and it is to my mind per- 


fectly clear that an attaching creditor does 
this, for it is obviously to his advantage 
that his debt should be paid out of the 
sum deposited in Court as compensation 
for the acquisition of his debtor’s land. By 
s. 91 (f) of the Transfer of Property Act, a 
judgment-creditor of the mortgagor who 
has obtained execution by attachment of 
the mortgagor's interest is allowed to re- 
deem. That is to say, he standsin the pcsi- 
tion of the mortgagor with regard to an 
equitable interest in the property, t. e., the 
right of redemption. Itis urged by ihe 
appellants here that this is an exceptional 
right and does not thereby confer on a 
judgment-creditor an interest in -the land. 
That an attaching creditor acquires no 
charge by his attachment, scarcely needs 
authority. See Chamiyappa Tharakan v. 
Rama Iyer (11) and Nachiappa Chettiar v. 
Subbier (12). In Chhuttan Lal v, Mul Chand 
(1) it was held that a person who entered 
into a valid agreement forthe purchase of 
lend which under the Transfer of Property 
Act gives no interest in the land itself is 
a person interested within the meaning of 
s. 3 (b) In In re the Land Acquisition 
Act, In the matter of Pestonji Jehangir (3), 
Macleod, J., as he then was, observed that 
it isquite possible that a person may be 
interested in thecompensation money with- 
out having an interest in the land in the 
legal sense of the term. I, therefore, think 
that the objection that an attaching creditor. 
is not a person interested under s. 3(b)of the 
Land Acquisition Act cannot be maintained. 


(11) 62 Ind. Cas. 121; 44 M. 232; 40 M. L. J. 65; 
(1921) M. W. N. 53, 

(12) 72 Ind. Cas. 820; 46 M. 506;:44 M. L. J. 413, 17 
L. W. 390; 32 M. L., T. 198; A. J. R, 1923 Mad, 906, 
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By s. 53 0fthe Land Acquisition Act the 
provisions of the O. P. C. are to apply to 
proceedings. under the Act save in so far 
as they may be inconsistent, 

The next poiat is that s. 73 of the ©. P. 
©. does not apply, because the compensa- 
tion money has not come into Court as the 
result of an attachment, so that there are 
no assets held by the Court within the 
meaning ofthe section. The words ofthe 
Code of 1882, 8.°295 ran : “Where the assets 
` realised by sale or otherwise in execution 
of a decree,” These words have been omit- 
ted in the present Code and the section 
begins: “Where assets are held by a 
Court.” It appsars tome that if meaning 
is to be given to the amendment it must be 
taken that the Legislature meant to extend 
the maning of the word “assats” in the 
section and they are not, therefore, now to 
be regarded a3 confined to assets realised 
by sale or otherwise in execution of the 
decree. Ifthe word ‘ assets’ is still to ba 
real in its narrow seuse, there is no doubt 
that this compensation money isnot “assets’’. 
If, on the other hand, assets may mean any 
fund held by a Court to the credit of a 
person, then assets may include c»mpensa- 
tion money as here. 
. Kala Raghunath (4) it was held that the 
as3zets referred to ins. 73 are assets held in 
the process of execution. In this case 
money was paid into Court under O. XXI, 
r. 55, aod it-was held that when money 
was 'paid ints Court for this particular 
purpose it could not fall under the words of 
the section. This has been dissented from in 
Thiraviyam Pillai v Lakshmana Pillai 
(5). where the facts ware these :—The 
judgment-debtor obtained permission of 
the Court, under O. XXI, r. 83, to raise 
money by private alienation of the pro- 
perty and thus pay the amount due on ona 
of the decrees. The money was accordingly 
paid into Court by the aliense, It was held 
that the money having been paid into Ovurt 
pending the - execution application was 
assets under s. 73 of the Code an! liable 
to rateable distribution. The Bombay 
decision is expressly dissented from. In 
Ghisu Lal v. Todarmall (5), a Single 
Judge of the Calsutta High Court held 
that the natural interpretation of the 
wide language of s. 73 would allow assats 
to be applied to any assets in the posses- 
sion aad at the disposal of the Court for 
the purpose ofsatisfying a decree obtained 
against the judgment-debter. The case in 
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Sorabji Coovarji v. Kala Raghunath (4), wa3 
referred to and the judgment in Thiraviyam 
Pillai v. Lakshshmana Pillai (5) adopted 
where ' it says tne intention ofthe Legisla- 
tura is to afforda creditor equal oppor- 
tunities of obtaining a rateable advantage 
in the available assets of thə judgment- 
debtor. It, therefore, appears to me, having 
regard to the change i in the language oË. 
the section and to the authority of the 
Madras ruling quoted, that this compensa- 
tion money may be regarded as assets with- 
in the meaning ofs. 73. 

.The third point is one raised under s. 64 
of the O. P. C., namely, that the claims must 
be good and valid claims at the time when 
the alienation was made. The argument 
derives force from the judgment of the 
Calcutta High Court reported as Barendra 
Nath Mitter v. Martin & Co. (7) where it 
was held that a claim for rateable distribu- 
tion cannot be recognised under s. 64 of. 
the C. P. C. unless it is in actual existence 
at the time of the alienation and it cannot 
ripen into sucha claim unless the neces- 
sary conditions formulated ia s, 73 have 
been fulfilled. Oneof the conditions laid 
dowa ia the judgment ia the presentation 
of an application for execution before the 
receipt ofthe assets The meaning given 
in the same judgment to the words “ en- 
forceable claim” ias 64, 0. P. O., there- 
fore, is that there is no claim till there is 
an application. Now,as against this view, 


there is a decision in Kali Kumar Saha v. 


Kali Prasanna Majumdar (8) also of the 
Calcutta High Court where it is held that 
if is immaterial for the application of s. 64 
waether the decree of the plaintiff had or 
hal not basa pasi3l bafore ths tim? wasa 
the transfer was effected, And in Chunilal 
Devaji v. Karamchand Shrichand (9) the 
Bomoay High Court həld following a prior 
decision of the sima Oourtin Sorabjt Edulji 
Warden v. Govind Ranji (10) that under 
s. 64 whan an aitachment has been laid on 
property in execution, that attachment 
inclu liəs n9t only the olaims of creditors 
attashing oafore a transfer but also includes | 
the claims of any other ex acutioa cre litors 
whomuy apply for attachmant bafore the 
assets are realised. The case referred to in 
Sorabji Hduljt Warden v. Govind Ramji 
(10) is the judgment of a Single Judge, 
Mr, Justice Lelang, but the judgment and 
the reasoning are extremely elaborate, 
There seams no reason to differ from thig 
body of opinionon thestrength of theopinion 
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expressed in Barendra Nath Mitter v. Martin 
& Co. (7), and until that decision has been 
adopted either by the Privy Council or by 
this High Court, I piefer to rest my judg- 
roent on this part of thecase on the other 
cases I have cited. I, therefore, think that 


the appeal fails on all points. I agree as 
to costs. 


Vv. N. V. 


Appeal dismissed. 
8, DB, | 


ALLAHABAD HIGH COURT. 
SECOND Civint APPRAL No, 841 op 1924. 
July 29, 1926, 
Present:—-Mr. Justice Mukerji. 
LACHHMI NARAIN—Puarntirr— 


APPELLANT 
VETSUS 
Lala RAM BHAROSEY—Deranpant— 
RESPONDENT. i 


Easements Act (V of 1882), sa. 28, 83, 85—Light and 
air—Infringement of easement, what constitutes—Sub- 
stantial diminution—Persons in congested areas and 
open areas, measure of substantial damage. 

Sections 33 and 35 of the Easements Act read along 
with s. 28 of the Act make it abundantly clear that 
it is not every interference with the right of easement 
that gives a right ofsuit. To give a right of action 
either for compensation or for an injunction there 
must be a substantial diminution. [p. 501, col, 2.] 

Gajadhar v. Kishori Lal (3), followed. 

Kunni Lal v. Kundan Bibi (2), not followed. 

What would be a substantial damage within the 
meaning of s. 33 of the Act in the case of an inhabit- 
ant ofan open area, need not necessarily be a sub- 
stantial damage to a person accustomed to living in 


a congested area. (ibid. 

Behari Lal v. Maclean (1), relied on. 

Second appeal against a decree of the 
Judge of the Court of Small Causes, exer- 
cising the powers of a Subordinate Judge, 
Cawnpur, dated the $lst of March 1224. 

Messrs. Mukhtar Ahmad and Igbal 
Ahmad, for the Appellant. 

Dr. K. N. Katju, for the Respondent. 

JUDGMENT.—To understand the 
facts of this appeal it will be necessary to 
look at two plans whichI have marked for 
the sake of identification with my own 
initials and have numbered them as 1 
and. 2, 

The parties are neighbours, The plan L 
G M1 willshow thatthe plaintiff's house lies 
to the south-east corner. There isa piece 
of land which is described as the land in 
dispute. To the east of that land is the 
defendant's house. It occupies almost the 
~ whole of the eastern boundary. of the land, 


a 
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To the south of the land are a temple and 
a house besides the plaintiffs platform 
which is really nothing but a stepping 
stone into the plaintiff's house which is to 
the farther south. To the west of the land 
is a public road and to the north is a 
third person’s house. The plaintiff's house 
is shown in map LGM 2. If the lines 
A Band CD be fitted on to the lines A 
B/and C/D/on the plan LGM 1, a clear 
idea of the whole situation could be made. 
The house of the plaintiff, as already men- 
tioned, lies to the south-east cornerof the 
land in dispute. The entrance into the 
house lay over this piece of land, but after 
the plaintiff's house has been once reached, 
‘all concern with this open piece of land 
ceases. The land does nothing more than 
provide a means of passage into the plaint- 
iff's house. I am for the present not speak- 
ing of any passage of air and light—a, topie 
which is in controversy in this appeal. 

The plaintiff's case was that he had a 
right of easement over the entire area of 
the disputed land for the purpose of using 
it for sitting purposes on occasions of births 
or deaths in the family. That portion of 
his case has been found against him, The 
plaintiff also claimed a right of way over 


‘the land and this portion of his claim has 


been acceded tohim. The plaintiff further 
claimed a right of easement for air and 
light to his house through this open space, 
The plaint does not clearly specify, vide 
para. 2 of the plaint, the portions of the 
plaintiff's building to which light and air 
were received through this open piece of 
land. The para. 2, however, of the plaint 
shows that all that the plaintiff claimed 
was that he received light and air through 
a certain door way at the letters A and B 
in plan LGM: 1, and through a window 
in the upper storey shown in the plan 
LGM 2 by the letter W. As to the window, 
it has been found that it does not apper- 
tain to apy room. The space behind the 
window is an open one and forms the 
roof of the first storey. It is clear, there- 
fore, that this portion of the claim was 
rightly dismissed in the Court below. 
The plaintiff's complaint is that the 
defendant was building a wall, being 
a portion of a contemplated building, at a 
distance of 6’ 6” from his platform and 
that there was a danger of light and air 
being shut out by this wall. It appeared 
during the course of investigation in the 
Courts below, thatthe proposed wall was 
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of the buildings of the defendant and the 
plaintif on the spot. Dr. Katju has, to- 
day, agreed after consaltation with his 
client, that the defendant would not take 
the building to a greater height than 12’ 
from the surface of the disputed land. 
The Court of first instance held that the 
threatened building of the wall would 
materially diminish the passage of light 
and air into the plaintiff's building and 
it accordingly dismissed this portion of 
the claim. On appeal the learned Sub- 
` ordinate Judge held that the wall was not 
likely to make any. substantial diminution 
of air and lightand he accordingly dis- 
missed the claim. In appeal it has been 
contended that the learned Judge was not 
right in his opinion. It was further con- 
tended that the decision of the learned 
Subordinate Judge was arrived at without 
a proper consideration and discussion of 
the evidence adduced in the case. 

To take the second point first. It ap- 
pears to methat this ground of complaint 
is not substantial. It is not said that the 
learned Judge did not hear all the evidence 
that was offered to be read out to him. All 
that is saidis that the learned Judge has 
not discussed in his judgment the various 
evidence that has been led and that he de- 
cided the case on a mere inspection of the 
plan of the locality. The learned Judge 
does refer to the fact that a vast amount 
of evidence has been adduced and some 
of the evidence purports to have been given 
by experts. If the learned Judge did not 
find it necessary to discuss that evidence 
it can hardly be said that he did not pay 
any attention to that evidence specially as 
it is not a part of the appellant’s case 

- that evidence was not allowed to be read. 

Coming to the first point, The learned 
Judge found that the people were residing 
in a place like Cawnporea where much of 
the population lived in a congested area. 
Of course that would be no ground for 
further congesting the residential places 
of the parties. But what may be a legiti- 
mate grievance for a person living, say, in 
the Civil Lines of Allahabad, cannot bea 
legitimate grievanss for a person living 
in a ‘coagested porion of tha City of 
Oawnporre. My attention oa this point has 
been called to the case of Behzri Lal v. 
Maclean (1) which, ia my opinion, is quite 

(1) 73 Ind. Cas. 506; 22 A. L. J. 165; 46 A. 297; A I. 
R. 1924 AIL 392; L. R. 5 A. 107 Civ. 
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relevant on the poiat. The learned Judga 
found that the plaintiff's building, adja- 
cant to the landin dispute, consists of a 
platform and two rooms behind it. The 
platform has baan marked as by me on 
the plan LG M 2 and the two rooms 
bahind it have baen marked respectively 
by me as Y and Z, on the sama plan. 
The learned Judge found that the room 
Y was only 3} 4" square and the room be- 
hind Y, viz., room Z was 7’ 10” x 3/9", 
He also found that the door A B in the 
room Y opened to the north and it did 
not, therefore, receive any direct rays 
from thesun. All the light that was re- 
ceived was diffused light. He noticed 
that, as they stood before the building by 
the defendant was contemplated, not much 
light was received by the rooms Y and Z., 
The learned Judge came to the conclusion 
that .by building a wall 20’ high there 
would not be a substantial diminution of 
air and light to the rooms Y and Z. 

The law on the point is not to be found 
in its entirety in s. 28 of the Rasements 
Act, as has been contended for by tha 
learned Oounsel forthe appellant. Section 
28 does, no doubt, mention the quantity 
of air and light to which a person is en- 
titled, as a right of easement Buf reading 
ss. 33 and 35 along with s. 28, it is abund- 
antly clear, that it is not every interfer- 
ence with the right of easement that gives 
a rightof suit. To give a right of suit 
either for compensation or for an injunc- 
tion there must be a substantial diminution. 
The cass of Kunni Lalv. Kundan Bibi 
~2) decided. by a Single Judge of this Court 
has been relied on on behalf of the appel- 
lant. But there is a two Judge case of this 
very Court in Gajadhar v. Kishori Lal (8). 
The later case deals with ss. 33 and 35 as 
well, while the earlier case does not make 
any mention of those two sections. I have 
no doubt that the lutercase should be fol- 
lowed in preference to the earlier case. 
That being so, the plaintiff, for his success, 
was bound to prove that the projected 
building was likely to diminish the access 
of light and air into his rooms Y and Z 
to a substantial extent. What would bea 
substantial ‘damage’ within the meaning of 
s 83. in the ca33 of an inhabitant of an 
op2n area, neel not, necessarily, be a sub- 
stantial damage toa persoa accustomed to 
living in a congested area. I need not 


(2) 29 A. 571; A. W. N. (1907) 175; 4 A. L.J. 477, 
(3) 28 Ind. Oas. 962; 13 A. L. J. 385, 
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again refer to the case in Behari Lal v. 
Maclean (1) already referred to. The posi- 
tion is this. At a distance of 6’ 6” plus 2’ 
10” (being the breadth of the plaintiff's 
platform) from the entrance A B, it is pro- 
‘ posed-to build a wall 12’ high. Can it 
be said that the building, which would be 
erected to tbe north of the entrance, would 
so far obstruct the passage of light and 
air into the rooms Y and Z that the 
plaintif would suffer substantial damage? 
It is really a mixed question of fact and 
law and has to be answered according to 
one’s own light. In my opinion, the learn- 
ed Subordinate Judge may have been 
partially wrong in thinking that a wall 20’ 
high would not cause substantial damage 
to the plaintiff. But, in my opinion, if the 
wall is not higher than 12’ no substantial 
damage would happen to the plaintiff so 
as to give hima right of action. In this 
view the appeal should be, practically, dis- 
missed. 

The result is that I hereby modify the 
decree of the Court below by enjoining 
the defendant perpetually from raising a 
building more than 12’ high (as undertaken 
by him before me) at the con'emplated 
site, vide plan LGM!. The rest of the 
appeal is dismissed. In the circumstances 
of the case, the parties will pay their own 
costs of this appeal. I make no order as 
to the costs in the Court below. The plan 
LGMI1 andthe plan LGM2 will form parts 
of the decree of this Court. 


ALN. AL, Decree modified. 


TS o 


MADRAS HIGH COURT. 
` AePSAL AGAINST APPELLATE Oxver No. 48 
oF 1924, 
April 15, 1926. 
Present:— Justice Sir William Watkins 
Phillips, Kr. 
SIVA SUBRAMANIA PILLAI— 
PLAINTIFF—APPELLANT 
VETSUS 
POOVALINGAM PILLAI— DEFENDANT 
No. 1—RESPONDENT., 

C. P.C. (Act V of 1908), O. XXXIV, r. 6—Mort- 
gage-deeree—-Sale of properties—Sale subsequently de- 
elared. void—-Right to apply for personal decree—- 
Limitation. 

Where property sold in execution of a morigage- 
decree is, in subsequent proceedings, held to be trust 
property and, therefore, not saleable and the sale and 
proceedings in execution are declared to be void, the 
right to apply fora personal decree accrues on the 
date when thesale is declared to be void and an 
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application for personal decree made more than 3 
years from that date is barred by limitation. 

Ramineedi Venkata Appa Rao v. Lakkoju China 
Ayyanna (2) and Mangamma Naya Kuriu v. Ramadas- 
appa Nayananvaru 3), distinguished. 


Appeal against an order of the Court of 
the Second Additional Subordinate Judge, 
Tinnevelly, in A S No, 28 of 1923 (A. S. 
No. 150 of 1923 of the District, Court, Tin- 
nevelly), preferred against that of the Court 
of the District Munsif, Ambasamudram, in 
E A. No. 516 of 1922, in O. 8. No. 520 
of 1932. 

Mr. A. C. Shanmuga Nainar, for the 
Appellant. , 

Mr. Ch. Raghava Rao, for the Respondent. 


JUDGMENT. —In this case a certain 
property was sold in execution of a mort- 
gage decree. In subsequent proceedings, 
it was held that the property was a trust 
property and, therefore, could not be sold 
in execution of the prior mortgage decree 
and the sale and the proceedings taken in 
execution were declared to be void. The 
appellant then presented an application 
under O, XXXIV, r. 6,C.P.C, for a personal 
decree against the mortgagor. Two ques- 
tions have arisen (1) whether this remedy 
is open to the appellant, and (2) whether, 
if so, this petition is in time? 

So far the first point is concerned, there 
is the authority of Radha Kishun Lal v. 
Kashi Lal (1) in appellant’s favour. The 
case was notone of an application under 
O0. XXXIV,r. 6 but of ordinary execution 
proceedings, and it was held that whena 
sale in execution had been set aside, it was 
open to the decree-holder to execute the 
decree again AsI think the appellant must 
fail on the second question, namely, 


limitation, it is not necessary to discuss 


this point any further, 

Under O. XXXIV, r. 6, the right to apply 
for a personal decree, accrues when the 
net proceeds of any sale, in execution of a 
mortgage decree, are found to be insuffi- 
cient to pay the amount due to the plaint- 
iff. In the present case, as soon as the 
decree declaring the sale to be void was 
passed,it must bedeemed to have beenfound 
that the sale of the property was insufficient- 
to pay the mortgagedebt. On the passing 
of the decree, therefore; the plaintiff's right 
to apply for a personal decree accrued. As 
he has comein more than three years after 
that date, his application is barred by 


(1) 76 Ind Cas. 927; 2 Pat. 829; 1 Pat. 358; (1923) 
Pat. 342: 5 P., L. T. 345; A.I. R. 1924 Pat. 273. 
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limitation. The appellant has relied on 
Ramineedt Venkata Appa Rao v. Lokkoju 
- China Ayyanna (2) and Mangamma Naya 
Kuriu v. Ramadasappa Nayananvaru (3). 
Neither of these cases are under O. XXXIV, 
and the question that had to be considered 
was when the right to apply accrued. On 
this ground, the cases may be distinguish- 
ed. I may observe that even in these 
cases, the date of the order for refund of 
money was held to be the date when the 
right to apply accrued and not the actual 
date of the refund of money itself. Similarly, 
applying that to the present case, it will 
be the date of the order declaring the sale 
void and not the actual date of disposses- 
sion. 

The appeal fails and is dismissed. 

V. N. V. 

A. N. A. Appeal dismissed. 

(2) 30 M. 209; 17 M. L, J. 194. i 


(3) 88 Ind. Cas. 204; 48 M. L. J. 563; A. L R. 1925 
Mad. 981. 





ALLAHABAD HIGH COURT. 

Seconp Civin ArPrgaL No. 120u oF 1923. 

July 15, 1926. 
Present:—Mr. Justice Kanhaiya Lal 
and Mr. Justice Ashworth. 
JAGDISH PRASAD AND OTHERS— 
DEFENDANTS —APPELLANTS 
VETSUSs 
SRI DHAR-—Puaintirr— RESPONDENT. 

Hindu Law—Jownt family—Partition—<AMinor co- 
parcener— Suit for partition by next friend—Severance 
of status. 

A next friend of a minor is entitled to exercise on 
behalf of his minor ward an intention to separate and 
obtain a partition and todemand in the interest of 
the minor that the latter's share should be set apart 
and secured for him. |p. 504, col. 1] 

An adopted father had denied his adopted 
son's rights and the Court had declared that the 
adoption was valid and later on a suit was instituted 
on behalf of the minor son for partition and the 
share of the minor was declared in such suit though 
partition was not decreed on the ground of want of 
necessary parties : 

Held, that there was sufficient evidence for finding 
that there was separation in status between the 
adopted father and the son. [p. 504, col. 1.] 


Second appeal against a decree of the 
District Judge, Farrukhabad, dated the 
10th of May, 1923. 

Messrs. Satlanath Mukerji and Shambhu 
Nath Chaube, for the Appellants. 

Mr. N. P. Asthana. for the Respondent. 

JUDGMENT. 

Kanhaiya Lal, J.—The plaintiff is 
the adopted son of Dwarka Prasad, and 
seeks to impugn tha validity of two sale- 
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deeds, purporting to have been executed by 
Dwarka Prasad in respect of certain joint 
ancestral property belonging to the family. 
One of the sale-deeds was executed on the 
12th July, 1911, for a consideration of 
Rs. 150, and the other was executed on 
the 24th July, 1¥24, fora consideration of 
Rs. 70. The allegation of the plaintiff was 
that some differences had arisen between 
the plaintiff and his adoptive father while 
he was a minor, and some litigation had 
taken place between them, the effect of 
which was that the adoption of the plaintiff 
was upheld and he was declared to be the 
owner ofa half share in the disputed pro- 
perty. He challenges the right of Dwarka 
Prasad to sell the share belonging to him. 

Both the sales were effected in favour of 
Jagdish Prasad, whose defence was that 
the plaintiff was not the adopted son of 
Dwarka Prasad and had no right to the 
property in question. He further pleaded 
that the sales were, in any ease, effective 
and for valid family necessity and that he, 
the defendant vendee, had purchased the 
property in good faith and for considera- 
tion, without any knowledge of the right 
claimed by the plaintiff. Both the Courts 
below find that the plaintiff was the adopt- 
ed son of Dwarka Prasad and had a half 
share in the disputed property, and that 
Dwarka P:asad had no right to sell the 
share belonging to the plaintiff. They 
further find that the sales in question were 
made with the object of injuring the rights 
of the plaintiff and that the defendant- 
vendee could not be regarded as a bona Jide 
purchaser without notice of the plaintiff's 
right, The question of legal necessity was 
not gone into by the Courts. 

It appears that the plaintiff was adopted 
by Dwarka Prasad some time in 1893. In 
1:01 a suit was filed hy Dwarka Prasad for 
the cancellation of the adoption, which was 
dismissed on the 30th April, 1902, and 
that decision was upheld on appeal on the 
13th August, 1902. In 1909 there was a 
further litigation between the plaintiff and 
his adoptive father, when the plaintiff, 
through his mother as his next friend, 
sued for a partition of his half sharein the 
joint property, alleging that Dwarka Prasad 
was wrongfully wasting and alienating the 
same. The suit was decreed by the trial 
Court for a partition of a ird share of the 
entireancestral property inherited by Dwarka 
Prasad; but on appeal he was declared 
to be a co-sharer to the extent of a half 
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share ; and the claim’ for partition was dis- 
missed on the ground that the other persons 
interested in the property had not been 
impleaded in the suit. The sale deeds in 
question were executed after the above 
decree was obtained by the plaintiff. Since 
then there has been a formal partition be- 
tween the plaintiff and Dwarka Prasad of the 
entire properly, and the question for con- 

_gideration is whether Dwarka Prasad was 
justified in selling the property belonging 
tothe plaintiff after the plaintiff had been 
declared to be the owner of a half share 
therein. 

The conduct of Dwarka Prasad during 
the entire period commencing from 1901 is 
not consistent with the theory that the 
plaintiff was living jointly with him. In 
the Suit of 1901 the plaintiff was represented 
by his natural father as his guardian. He 
contested the suit filed by Dwarka Prasad 
for the cancellation of the adoption and was 
successful. In 1909 the plaintiff was repre- 
sented by his natural mother as his next 
friend ; and although the claim for partition 
was dismissed, he was declared to be entitl- 
edto a half share in the joint property. 
These suits afford indications of the fact 
that Dwarka Prasad had adopted an adverse 
and hostile attitude to the plaintiff; and, in 
those circumstances as held in Mahadev 
Balvant v. Lakshman Balvant (1) and Bhola 
Nath v. Ghasi Ram (2) the next friend of 
the minor was entitled to exercise on behalf 
of his minor ward an intention to separate 
and obtain a partition, and todemand in the 
interest of the minor that his share should 
be set apart and secured for him. ‘Thesuit 
filed on behalf of the plaintiff by his nexs 
friend in 1909 resulted ina decree specily- 
ing his share in the joint property. A par 
tition of that share was claimed in the 
suit; but it was not allowed, because certain 
necessary parties had not been impleaded. 
The intention to separate had, however, 
been exercised in fact, if it had not been 
exercised earlier, when the Suit of 1909 was 
contested by his natural father; and from 
that date the family must be regarded as 
having separate interests. Dwarka Prasad 
had thereafter no right left to act as mana- 
ger or karta of the family or to sell that 
portion of the joint property, which did not 
belong to him, but belonged to the minor. 
The Courts below were, therefore, justified 
in holding that the plaintiff was not bound 
by the sales. 

(1) 19 B. 99; 10 Ind. Dee. (N. s.) 

(2) 29 A. 373; A. W. N. (1907) 86. 


66. 


JAGDISH PRASAD V. SRI DHAR. 


(97-1. 0, 1926) 


It is urged on behalf of the defendant- 
vendee that there were antecedent debts 
due br Dwarka Prasad to another person, 
which had peen discharged vutof the con- 
sideration of the sales iu question ; “but if 
Dwarka Prasad had incurred any debts 
prior to the separation, he had after separa- 
tion no right to sellany property belonging 
to a separated member to pay those debts. 
No question of legal necessity can, there- 
fore, arise in the case, The sales, in ques- 
tion have, infact, been found to have been 
effected to defeat the right of the plaintiff. 
The defendant-vendee had, according to 
the Courts below, a knowledge of the right 
claimed by the plaintiff. He took a security 
bond from Dwarka Prasad for the refund of 
the sale consideration, in case his title to 
the property conveyed was found to be 
defective. No question under s. 41 of the 
Transfer of Property Act, therefore, arises. 

There is a cross-objection on behalf of. 
the plaintiff in respect of that portion of 
the decree which allows him a half share 
in a certain compound, over which a house 
has been built by the defendant-vendee 
since his purchase. ‘The plaintiff claims 
joint possession of the land occupied by 
the house; but the Courts below find that 
he never protested against the construction 
of the house, He was uot entitled in con- 
sequence to a decree for joint possession of 
the compound, specially as the rights of the 
parties can otherwise be adjusted when a 
partition takes place. The appeal and the 
cross-objections are, therefoie, dismissed 
with costs, including fees in this Court on 
the higher seale. 

Ashworth, J.—The only difficulty in 
the case 14 the question as to the separation 
of the plaintiff from his adopted father, 
Dwarka Prasad. As early as 1901, the 
father had denied that the plaintiff was his 
adopted son; and it is clear that. the plaint- 
iff lived with his natural father. In 1901 
the Court declared that the adoption was 
valid. In 1909 the plaintiff brought a suit 
for partition. The suit was disallowed on 
the ground of non-joinder of the necessary 
parties; but the Court declared that the 
plaintiff was entitled to ahalf share in the 
property. This declaration could only be 
based on the finding that separation had 
taken place. The fact of the bringing of 
the suit for partition along with the circum- 
stance of the father all along denying the 
claim of the plaintiff to be his adopted son— 
a denial in which he persists in the present 
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- guit—is sufficient evidence that, as a fact, 
there was a separation of the father and 
the plaintiff as far back as 1909 or. before. 
The father, consequently, was not in a 


position at the dates of these two sale-deeds, . 


1913 and 1919, to dispose of the son's share 
in the property even to discharge antec2- 
dent debts due by him. After separation 
the.son isno Janger liable to the discharge 
of the antecedent debts of his father, I 
concur in the order proposed. 

A. N. A. Appeal dismissed, 
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On a partition between members of a co-parcenary, 
a part of the possession of the co-parcenary may for 
purposes of convenisnce be left undemarcated, but 
the interest of the separate members therein will be 
not undivided but separate. [p. 506, col. 2.] 

Balkishen Das v. Ram Narain Sahu (i), relied 
upon. 


Repairs effected’ by a co-parcener to an ancestral ` 


house out of his own separate funds will not alter its 
státus; it would still be a joint house and would be 
still divisible among the members of the joint family. 
[p. 507, col. 2.] 

Metharam v. Rewachand (4), relied upon. 


lt is open toa member ofa joint Hindu family to. 


effect a division of status by a clear and unequivocal 
expression of intention to do so without the necessity 
of any concurrence on the part of the other co- 
parceners, and the filing of the plaint ina suit fora 
partition by a member of a joint Hindu family is such 
an unambiguous and unequivocal manifestation of 
‘intention. [p. 509, col. 2.] ; 

Girja Bai v, Sadashiv Dhundiraj (10, and Soundara- 
rajam v. Arunachalam Cheity (11), followed. 

When an adult Hindu files a partition suit, it 
effects a severance from the date when the suit is 
instituted and not when it is decreed; but when 
such a suit is instituted by a minor co-parcener the 
severance of the joint status does not. take place till 
the Court actually decrees partition. [p. 508, col. 2.] 

Kewal Nain v. Budh Singh (5), Chelimi Chetty v. 
Subbanna (6)and Lalita Prasad v. Sri Mahadeoji 
Birajman Temple íf), followed. 

Krishnaswami Thevan v. Pulukaruppa Thevan (8) 


and Krishna Lal Jha v: Nandeshwar Jha (9), dissent- 


ed from. : 
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Jt.is true that on appeal:the whole -case including 
the facts are within the jurisdiction of the Appeal 
Oourt, but, generally speaking, it is undesirable to 
interfere with the findings of fact of the trial Judge 
who sees and hears the witnesses and hag an oppor- 
tunity of noting their demeanour especially in cases 
where the issue is simple and depends on the credit 
which -attsched to one or the other conflicting wit- 
nesses. |p. 507, col. 1.) 

Bombay Cotton Manufucturing Co. v. Motilal Shivlal - 
(3), xelied upon. 

Following the above ruling it is the practice of the 
Court of the Judicial Commissioner of Sind to accépt 
the findings of fact of the trial Judges of that Court. 
[p. 507, col. 1.) ~ 

Appeal against the judgment and de- 
cree of Mr. Rupchand Bilaram, A. J. C., 


‘dated the 15th May, 1924, in Suit No, 296. 


of 1918 . 
Mr. G. A. Kalla, for the Appellant. 
Mr. Dipehand Chandumal, for the Re- 


spondents. 
JUDGMENT. 
: Kincaid, J. C.—The facts of this in-- 
teresting appeal arenot very complex and 
are somewhat as follows:— 
The plaintiffs are members of a Brahmin 


priestly family and have sued for partition, 


A genealogical tree has been given in the 
judgment of the lower Court and may be 


. once again noted. 


BHAMBHARAM, 
(died over 60 years ago) 





( | 
Tulsidas Udhanmal Dewanmal 
(died 9 years ago (died 32 years (died over 60 
at the age cf 80.) ago) years ago) leaving 


years in Bado no issue. 


1971/1915 


f | | 
Dayaram Jethanand Bhojraj  Isardas 


(died 16 defendant defendant defend- 
years ago) No. 2 No, 3. on 
0, 4, 


Rewachand (minor 
died pending 
suit). 





Kundanmal = Kimatbai, 
died in 1915 
(in Jeth 1971) 
shortly after Tulsidas 


masa a 
defendant No. 1, 
(died pending suit 
at the age of 50 years). 


3 


death . 
Seoomal Radhibai i 
alias legal representative 
of Jethanand, 
defendant No. 2, died 24 
years ago. 
N 
Kewalram Motoomal 
(minor) (minor) 
plaintiff No. 1. -plaintiff No. 2, 
(died pending suit). 
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It will be seen from this general genea- 
logical tree that the ancestor of the family 
was one, Bhambharam who died some 60 
years before the learned Judge of the lower 
Court recorded his judgment. He left three 
sons, Tulsidas, Udhanmal and. Dawanmal. 
But we are only concerned with Tulsidas 
and Udhanmal, as Dewanmal died without 
any issue. Tulsidas had two sons, Kum- 
bhandas who was defendant No. 1 and 
Kunodanmal who was the father of the two 
plaintiffs. Kumbhandas died during the 
pendency of the suit. The other branch of 
the family, namely, Udhanmal’s, consisted of 
his four sons Davaram, Jethanand, Bhojraj 
and Issardas. We are not concerned with 
Dayaram or Rewachand because they are 
dead. Jethanand Bhojraj and Issardas are 
defendants Nos. 2, 3 and 4. 

To return to the history of the case, 
Bhambharam was a Brahmin méndicant of 
Tatta and it has not been denied that his 
two sons Tulsidas and Udhanmal followed 
the same profession and were joint with 
him. In the same way, after Bhambaram’s 
death, Tulsidas and Udhanmal earne1.their 
living by mendicancy and were joint. In 
1868 Tulsidas obtained from Government 
a lease of some fields. In 1876 Udhanmal 
bought some fields from strangers, and in 
the course of the next few years he and his 
son Dayaram and other members of the 
family bought plots round about. A new 
turn. however, was given to the family 
fortunes by the departure of Jethanand 
to the ‘Persian. Gulf. He went as an ap- 
prentice to one Metharam Uttamchand, 
who had a business in Gias. Jethanand 
first accumulated Rs. 100 by begging, 
On the second occasion he went as a serv- 
ant and received as wages Rs. 200 a year. 
Afterwards having some business ability, 
he became the working partner of some 
local trader at Gias and finally established 
himself as an independent merchant. In 
1903 he took his cousin Kundanmal the 
younger son of Tulsidas, as his apprentice, 
and Kundanmal worked under Jethanand 
for 12 years and died in 1915 Two years 
after Kundanmal’s death, Kimatbai. his 
widow took her children to her father’s 
house and filed the present suit for par- 
tition. 

Two issues arise in this appeal:— 

1. Whether the defendant No. 2 has es- 
tablished that the property ordered to be 
partitioned is his own self acquired pro- 
perty? 
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2. If not, whether the plaintiffs are en- 
titled to; of the family property or only 
to a ith? 

i may say at the outset that some con- 
fusion seems to exist in the mind “not 
only of defendant No. 2, but of his legal ad- 
visers as to the position of members ofa 
joint Hindu family. At one time, the de- 
fendant No. 2 seemed to contend that the 
family was separate and that the property 
in suit was his own exclusive divided prvo- 
perty. At another time his case seemed to be 
thatthe family was joint, but that the pro- 
perty in suit was his self-acquired property 
and, therefore, not liable on division to be 
thrown in the hotchpot. The two positions, 
however, are irreconcilable. Either a Hindu 
is divided or he is not. [fhe is divided, 
then there can be no joint family property. 
It is true that part of the original posses- 
sion of the co-parcenary may for purposes 
of convenience be left undemarcated, but 
the interest of the separate members will 
be not undivided but separate. If autho- 
rity is needed for this proposition, it will 
be found in the case of Balkishen Das v. 
Ram Narain Sahu (1). The pertinent pas- 
sage is as follows: — 

‘Learned Counsel for the respondent 
relied on the passage which gave liberty to 
any of the parties either to live together as 
a member of the joint family as before 
or to separate his own business as being 
inconsistent with a separation in estate. 
But there is no inconsistency, and the clause 
conferred on the parties no larger liberty 
of choice than they would have had with- 
outit. They might elect either to have a 
partition of their shares by metes and 
bounds, or continue to live together and 
enjoy their property in common as before. 
Whether they did one or the other would 
affect the mode of enjoyment, but not the 
tenure of the property or their interest in it. 
Consistently with the broad principle 
laid down in Appovier v. Rama Subba 
Aiyan (2) this was determined by the allot- 
ment to them of defined shares which, to use 
Lord Westbury’s illustration, converted 
them from joint holders into tenants-in- 
common.” 

The- learned Pleader for the appellant 
eventually urged that his clients were joint 
in estate, but that the property which the 


(1) 30 I. A. 189 at p. 149; 30 O. 738; 70, W. N. 
578: 5 Bom. L. R. 461; & Sar. P, O. J. 489 (P. OJ, 

(2) 11 M. I. A. 75;8 W. R.P. O. 1; 1 Buth. P, C.J. 
657; 2 Sar. P. O. J. 218; 20 E. R. 30. 
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plaintiffs had sought to divide was the self- 
acquired property of Jethanand, defendant 
No. 2, The learned Judge of the lower 
Court has found against him. Now, it has 
been the practice of this Court, following 
the practice of the Bombay High Court, to 
accept:the findings of fact of the learned 
Additional Judicial Commissioners, This 
practice derives support from the case of 
Bombay Cotton Manufacturing Co. v. Moti- 
lal Shivlal (3) where, at page 4984, Sir 
George Farwell observed: l 

“It is doubtless true that on appeal the 
whole case, including the facts, are within 
the jurisdiction of the Appeal Court. But 
generally speaking if is undesirable to 
interfere with the findings of fact of 
the trial Judge who sees and hears the 
witnesses and has an opportunity of not- 
ing their demeanour especially in cases 
where the issue is simple and depends on 
the credit which attached to one or other 
of conflicting witnesses.” 

Itis true that in this case the conclusion 
of the learned Judge turns on the con- 
struction of documents as well as on the 
appreciation of oral evidence, but the 
documents are the accounts of a Hindu 
family of Sind and the learned trial Judge 
is himself aSindhi and a Hindu and is per- 
fectly acquainted with thesystemsby which 
the joint Hindu families and separate 
Hindu families keep their accounts. In my 
opinion, asa member of another com- 
munity and of another faith, it would be ill- 
judged in the extreme to vary the learned 
trial Judge’s finding on facts of such a 
peculiar character. . 

Nevertheless, out of deference to. the 
lengthy and patient arguments of the 
Jearned Pleader for the appellant, [ shall 
point out some of the circumstances con- 
nected with the various properties that are 
the subject-matter of this suit—circum- 
stances, a consideration of which confirm 
me in my view that the trial Judge’s find- 
ings on the facts should not be dis- 
turbed. , 

The family property consisted of : 

(1) Yajman vriiti, the original mendicant 
fees which the family earned at Tatta before 
Jethanand brought riches to them after 
his business experiment in the Persian 


Gulf. 
(3) 29 Ind. Cas. 229; 17 Bom. L. R. 455; 19 Q. W.N, 
617; 17 M. L. T. 408; 28 M. L. J. 593; 2] C. L. J. 528; 2 
L. Le 521; 39 B. 386; (1915) M. W. N. 7&8; 42 I. A. 110 
ou); 
*Page of 17 Bom. L, R- [Ed] 
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2. The agricultural lands bought by the 
family out of their savings from the gifts 
of pious and well-disposed persons, 

3. The family house. 

4, The businessin the Persian Gulf. 

5. The business in Karachi. 

6, “The immoveable property in Karachi. 

7. The immoveable property in the 
Persian Gulf. 

As regards (1) the yajman vritti was 
undoubtedly ancestral and it is difficult to 
conceive how the defendant No. 2 could 
possibly have turned it into a self-acquisi-- 
tion. As a matter of fact, all the earning 
from the yajman vritit has, as the learned 
trial Judge has shown, been brought into 
the general account until somewhere about 
the year 1916. The yajman vritti. was the 
source of Income from which the family 
consisting of Tulsidas and his sons and 
Udhanmal and his sons, paid for their food 
expenses, 

As regards (2) the agricultural lands were 
bought by Tulsidas and Udanmal, The 
defendant No. z had nothing whatever to 
do with their purchase and it is impossible 
again to conceive how they could be nig 
self-acquisition. Had defendant No. Vy 
claim been that Tulsidas and Udhanmal 
had separated at some prior period, Exs. 75 
and 76 and 79 might have been useful evi- 
dence to show that Tulsidas and Udhan- 
mal had separate dealings. But this, as 
I have said, is no longer the case of the 
appellant. His case nowis that the family 
remained joint and that the property sought 
to be divided was the self acquisition of 
Jethanand, defendant No. 2. But the 
agricultural lands must have been bought 
from the family savings from the joint 
family property, namely, the yajman vritti. 

3, The family house is similar. It was 
admittedly ancestral and could not, there- 
fore, bea self-acquisition of defendant No. 2. 
The latter gentleman has claimed that he 
repaired it with his own money. But there 
is no evidence that the money spent on its 
re-construction was the defendant No. »’s 
own money. But even if it were as the 
learned trial Judge observes, that would 
not alter its status. It would still be a 
joint house and would be still divisible 
among the members of the joint family: 
cf. Metharam v. Rewachand (4). 


4. The. Persian Gulf business. The ap- 
pellant’s contention is that the business in 


(4) § Ind, Cas. 930; 4 S. L. R. 161. 
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the Persian -Gulf was entirely created by 
himself and that the money that he earned 
in the Persian Galf was his self-acquisition. 
But his brothers and cousins admittedly 
also worked for him in turn and received 
no salary, only their food. Even the food 
was partly paid forout of the produce of 
the fields and the vritti, It is impossible 
to believe that had they been separate 
they would have spent their lives working 
without anysalary for Jethanand and would 
have neglected their own properties in 
Tatta. lam of opinion, therefore, that the 
Persian Gulf business was also a joint 
family business. 

5. The Karachi business: The Karachi 
business only began in Sambat 1968 and 
closed in-1970. It, therefore, only lasted for 
three years. The money, however, must 
have been obtained from the Persian Gulf 
business and ifthe Persian Gulf business 
was joint, the capital obtained from that 
business was also joint capital and the 
Karachi business must be joint family 
business, I am fortified in this view by 
an extraordinary entry in.the books of 
account. They were originally kept in the 
name of the appellant and much stress has 
been laid upon this circumstance by the 
learned Pleader for the appellant. ` But a 
year after the establishment of the firm, 
the capital account was transferred from 
the name of Jethanand to the name of 
his uncle Tulsidas Bhambaram. This 
certainly would not have happened, had 
Jethanand been separate from Tulsidas. 
Jethanand has realiz:d this and he has 
explained that this transfer of names was 
done by hisclerk without his knowledge. 
When he came to know tt, he ordered the 
“capital to be transferred back to his own 
name. The learned Judge has very pro- 
perly refused to attach any weight to this 
explanation. A clerk who acted like that 
would certainly have been dismissed on 
the spot and certainly the witness would 
not have taken 10 minutes as he did, to offer 
this explanation. 

6. The Karachi immoveable property. 
It was bought in Sambat 1956 for a sum of 
Rs. 5,000 and although the defendant 
No. 2 bas claimed that the purchase money 
belonged to him alone, yet he bought it in 
the joint name of himself and Dayaram. 
He would not have acted in this way had 
the money been his own self-acquisition. 
The learned trial Judge has observed that 
subsequent to the purchase the defendant 


JETHANAND UDHOWDAS V. KEWALBAM. 


(97 1:0. 19261 


No, 2 undoubtedly treated this property as 
joint family property. It is impossible to`’ 
resist the conclusion that it was purchased 
from joint family funds and was joint 
family property. " 

There remains No. 7, the Persian Gulf 
property: This was acquired from the 
profits of the Persian Gulf business and in 
view of the finding that the-Persian Gulf 
business was joint, this property also must 
be deemed to have been joint family pro- 
perty. 

I now come to the second issue, namely, 
whether the plaintiffs are entitled to 4th of 
the entire joint family estate or to 4. This‘ 
question turns upon the consideration whe- 
ther the separation of the family in status '’ 
has to be reckoned from the institu- 
tion of the suit or the pronouncement 
of the preliminary decree. It is settled 
law that when an adult Hindu files 
a partition suit, it effectsa severance 
from the date when the suit is instituted 
and not when it is decreed: cf. Kawal 
Nain v. Budh Singh (5). But the plaintiffs 
in this case were minors and the learned 
trial Judge has held, following the 
cases of Chelimi Chetty v. Subbanna (6) and 
Lalta Prasad v. Sri Mahadeojt Birajman 
Temple (7) that the case of a minor is 
different. Itis then uncertain whether the 
Court will or will not deem it proper to 
allow a partition so that there can be no 
severance of the joint family estate until - 
the Court has passed a decree for partition. 
The separate status dates,in the opinion of 
the trial Judge,.from the date when the 
decree was passed. The point has import- 
ance in this way. Subsequent to the 
institution of the suit Kumbhandas, the 


‘defendant No. 1, male a Will by which he 


bequeathed certain legacies to his daughter- 
in-law, Radhabai, and some residuary estate 
to the defendants. Thereafter he died. 
Now if separation occurred when the suit 
was instituted, he, as a separate Hindu, 
could bequeath his property to his daughter- 
in-law or to any one else. If the family 
was not separate until thedecree, Kumbhan- 
das who was by that time dead, could not 
during his lifetime have bequeathed any 


(5) 40 Ind. Cas. 286; 44 I. A. 159; 15 A. L. J. 581; 2 
P. L. W. 87; 21 C. W.N. 986; 33 M. L. J. 42; 19 Bom. L. 
R. €42; 26 © L.J. 101; (1917) M. W.N.514; 6 L. W. 
330; 39 A. 466 (P. C.). 

(6) 42 Ind. Cas. 860; 41 M. 442; (1917) M. W. N. 792; 
22 M. L. T. 432; 34 M. L. J. 213. 

(7) 58 Ind. Cas. 667; 42 A. 46l; 2 U.P. L, R. (A) 
137; 18 A. L. J. 503. 
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of his property. He was a member ofa 
Hindu co-pareenary and as such he could 
not defeat the rights of the co-parceners by 
theexecution ofthe Will. Subsequent to the 
pronouncement by thetrial Judgeof his judg- 
ment,thereappeared inl. L. R.48Mad.465 the 
ease of KrishnaswamiThevanv. Pulukaruppa 
Thevan (8). 
took a different view from that expressed 
in Chelimi Chetty v. Subbanna (6). During 
the pendency of the suit an infant member 
of the co-parcenary to which the minor 
belonged, had been born. His birth if the 
co-parcenary existed until the date of the 
decree reduced the minor plaintiff's share. 
To avoid this difficulty the learned Judges 
-took the view that the change in status 
of the minor took effect, when the Court 
granted partition, not from the date of 
the decree but from the date of the institu- 
tion of thesuit. On the other hand, the Patna 
High Court held in the case of Krishna 
Lal Jha x, Nandeshwar Jha(9) that the 
institution ofa suit by a minor member 
-of ajoint Hindu family for partition of 
the family property might, therefore, 
amount to an indication of an intention 
to separate. The view of their Lordships 
was that a minor could either himself or 
‘through his guardian express an inten- 
tion to do that which was clearly not 
against his own interest. With all de- 
ference to the learned Judges of the Patna 
. High Court I think that this view is un- 
tenable. A minor if he is not a litigant 
cannot express an intention to separate. 
He then cannot do so by filing a suit through 
: a guardian. It is the Courts order that 
. creates the separate status. Nor do I think 
that the Court can make it take effect from 
the institution of the suit. The Court's 
order must take effect from the date when 
it was passed. This was the view of the 
learned Judge of the lower Court. The 
result is that when Kumbhandas made his 
Will he could not do so being still a mem- 
. ber of the joint family. When the decree 
was pronounced, Kumbhandas was dead 
and his rights had vested in the minor 
plaintiff. His testament, therefore, was value- 
. less and the surviving plaintiff is entitled 
to take 3 of the joint family property. 

Lower Court’s finding and decree con- 
firmed. 

Appeal dismissed with costs. 


(8) 88 Ind. Cas. 424; 48 M. 465; 48 M. L. J. 354; 21 


©. L. W. 657; A. I. R. 1925 Mad. 717. 


(9) 44 Ind. Cas, 146; 4 P. L. J, 38, 
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Lobo, A. J. C.—I agree with the 
learned Judicial Commissioner in the judg- 
ment delivered by him and with the con: 
clusions of fact and law therein. I would, 
however, add a few words on the import- 
ant question of law involved in this ap- 
peal. 


In Girja Bai v. Sadashiv Dhundiraj (10) 
the Privy Council held that ib was open to 
a member of a joint Hindu family to effect 
a division of status by a clear and unequl- 
vocal expression of intention to do so with- 
out the necessity of any concurrence on 
the part of the other co-parceners. Their 
Lordships were dealing in that case with 
an adult co parcener and nota minor. In 
Soundera Rajan v. Arunachalam Chetty (11) 
a Full Bench of the Madras High Court held 
that the filing of a plaint in a suit for par- 
tition by a member of a joint Hindu family 
was such’ an unambiguous and unequivocal 
manifestation ofintention within the mean- 
ing of the ruling of the Privy Council. It 
is curious that the plaintiff in the Full 
Bench case was actually a minor and more 
curious still that the fact of his minority 
was not made a point of, either in argument 
before, or in the judgment, of the Full 
Bench. In Chelimi Chetti v. Subbanna (6) a 
Divisional Bench of the Madras High Court 
decided that the rule that the institution 
of a suit for partition of joint family pro- 
perty effects a severance of the joint status 
was not applicable to a suit instituted on 
behalf of a minor co-parcener, and that in 
such a case a severance of the joint status 
did not take place till the Court actually 
decreed partition. The point in almost the 
same form cameupon appeal before the 
Patna High Court in the case of Krishna 
Lal Jha v. Nandeshwar Jha (9) in January 
1918. The Chief Justice Sir Dawson Miller 
and Mr. Justice Mullick there expressed 
that they were unable to accede to the pro- 
position that under Hindu Law a minor 
cannot express either himself or through 
his guardian an intention to separate, the 
clear and unequivocal expression of which 
would effect achange of his status. They, 
therefore, held in the appeal before them 
that the plaintiffs share in the family pro- 


(10) 37 Ind. Cas. 321; 43 C. 1031; 20 O. W. N. 1085; 
14 A. L. J. 622; 20 M. L. T. 78; 12 N. L. R. 113; (1916) 
2M W.N. 65: 18 Bom. L. R. 621; 4L. W. lli; 24 
O. L. J. 207; 31M. L. J. 455; 43 I A. 151 (P. C). 

(11) 33 Ind. Cas. 858; 39 M. 159; 29 M. L. J. 816; 
2 L. W. 1266; 18 M, L. T. 568; (1916) 1M. W. N, 
31. 
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perty was not diminished by reason of the 
birth of another member of the family 
during the pendency of a suit for parti- 
tion by a minor co-parcener. Their Lord- 
ships base their decision on the Privy 
Qouncil case in Girjabat's case (10). 
But as I have stated above in Girja- 
bats case (10) their Lordships of the 
Privy Council were not dealing with a 
minor co-pareener at all. In the Patna 
High Court case, moreover the attention 
of the Divisional Bench was not drawn to 
the case of Chelimi Chetty v. Subbanna (6) 
a decision given in August, 1917. Lastly 
the decision in the Patna case appears to 
have been considerably effected by the fact 
that during the pendency of the suit the 
minor plaintiff had attained majority and 
it was agreed between the parties that this 
event should be taken into consideration 
by the Court and that the legal consequ- 
ences resulting therefrom should be deter- 
mined and given effect to. The 4 Patna 
Law Journal case [Krishna Lal Jha v. Nan- 
deshwar Jha (9)] has been dissented from 
by the Madras High Court in the recent 
case of Krishnaswami Thevan v. Puluka- 
ruppa Thevan (8) and with all respect for 
the learned Judges of the Patna High 
Court, therefore, I do not think they were 
justified in laying down in the broad terms 
they did the proposition that the institution 
of asuit for partition by a minor co-par- 
cener effects a change in his status 

The view of the Madras High Court in 


Chelimi Chetty v. Subbanna (6) was in 1920; 


accepted by a Divisional Bench of the Al- 
lahabad High Court inthe case of Laita 
Prasad v. Sri Mahadeoji Birajyman Temple 
(7) where it was held that the institution 
of a suit by a minor member through his 
next friend for partition of joint family 
roperty has not the same effect as the 
institution of a similar suit by an adult 
member of the family, that is to say, the 
mere institution of the suit does not effect 
a partition of the family, but separation 
only takes place when the suit is decreed. 

In holding that the surviving plaintiff 
inthe appeal before us was entitled toa 
half share of the joint estate on partition 
the learned Additional Judicial Commis- 
sioner followed the ruling in Chelimi 
Chetty v. Subbanna (6) and Lalta Prasad v. 
Sri Mahadeoji Birajman Temple (7). 

The learned Pleader for the appellant 
| before us, however, has contended on the 
basis of the ruling of the Madras High Court 


JETHANAND UDHOWDAS V. KEWALRAM, 
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in Krishnaswami Theran v. Pulukaruppa 
Thevan (8) that the surviving plaintiff can 
only be given a fourth share of the joint 
family property as that was the share to 
which both the minor plaintiffs were en- 
titled on the date they instituted through 
their next friend the suit for partition, 
and that the decree for partition takes effect 
from the data of the institution of the suit, 

In the Madras case relied on a minor 
Hindu represented by his next friend sued 
his father for partition. Another son, con- 
ceived after the date of the plaint, was 
born before the preliminary decree was 
passed in the suit. A Divisional Bench of 
the High Court held that the share to 
which the minor plaintiffs was entitled 
at the date of the plaint was not diminish- 
ed by the subsequent birth of the son. In 
the course of his judgment in fhat case 
Spencer, J., states: “Itis true that there 
can be no division of status unless the 
Court sees fit to decree it, but there is 
no reason why the Court should not make 
its decree take effect from the date of the 
institution of the suit’. While Deva- 
doss, J., at page 474* of the report states: 
“The question whether the plaintiff's share 
is liable to be diminished by the birth of 
the twenty-fourth defendant is not con- 
cluded by the decision in Chelimi Chetty 
y. Subbanna (6). Though the minor plaint» 
iff becomes divided in status...only by 
reason of the decree of the Court, yet his 
share in the family property is what it was 
on the date of the plaint.” 

To my mind these passages I have quoted 
above involve an extension of the principle 
laid down in the cases of Chelimi Chetty v. 
Subbanna (6) and Lalta Prasad v. Sri Maha- 
deoji Birajyman Temple (7) which is. un- 
warranted andperhaps dangerous. Whilea 
Hindu family remains joint the share to 
which any co-parcener would be entitled in 
the event of a partition is increased or dimi- 
nished by deaths or births in the family. 
A minor co-parcener, itis now settled law, 
is incapable of expressing a clear and un- 
equivocal intention to separate. If he 
through a next friend files a suit for par- 
tition a division of status is effected not 
by the institution ofthe suit but by the 
subsequent decree of the Court. On what 
principle of justice or equity then can a 
minor plaintiff be deprived of the advant- 
age he would derive from the death of 
co-parceners during the interval between 

“*Page of 48 M.—[#d.] = 
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the filing of snch a suit and the prelimi- 
nary decree therein? On what principle 
of justice or equity can co parceners born 
during the same interval have the interest 
they acquire by birth in the joint family 
property affected by adecree for partition 
which in effect dates back to the filing of 
the minor co parceners’ plaint? Suppose 
again that during the pendency of a suit 
for partition of joint family property by 
a minor co-partener through his next friend 
a creditor of the joint family obtains a 
decree in respect ofa debt binding on the 
whole family incurred before the said suit 
was filed and in execution thereof attaches 
and brings to sale one or more of the joint 
family properties before a preliminary de- 
cree is passedin the partition suit. What 
is the position of an auction-purchaser in 
such a case. Is he to retain the full bene- 
fit of his purchase or is it open to the minor 
plaintiff in the partition suit in whose 
favour a preliminary decree has been passed 
to contend that his share in the property 
or properties so sold in execution is un- 
affected by the saleas by virtue of the pre- 


liminary decree he is entitled to the share” 


that was his on the date he filed his 
plaint ? 

In my humble opinion there is every 
reason why a Court in passing a prelimi- 
nary decree ina partition suit brought by 
a minor Hindu should not make the decree 


_ take effect from the. date of the institution 


of the suit. I would, therefore, respect- 
fully differ from the view adopted by the 
learned Judges of the Madras High Court 
in the case reported as Krishnaswami The- 
van v. Pulukaruppa Thevan (8) and agree- 
ing with the learned Judicial Commissioner 
would dismiss this appeal with costs 
P. B.A Appeal dismissed, 


MADRAS HIGH COURT. 
COIvIL Suit No. 1025 or 1922, 
September 25, 1923. 
Present:—Sir Victor Murray Coutts Trotter, 

Kr , Chief Justice. 
Tar MADRAS ENGINEERING WORKS 
- Lrp.— PLAINTIFF 
versus 
Tus MUNICIPAL COUNCIL, TRICHINO- 
POLY—DeErenpant. 
- Madras District Municipalities Act (IV of 1884), 
83.44, 453 Contract with Municipal Council not in 


conformity with s. 44, whether enforceable—Contracts 
relating to daily duties. 

A contract with a Municipal Council which is not 
in conformity with the provisions of s 44 of the 
Ma:lras District Municipalities Act, is not binding on 
the Municipal Council. [p. 512, col. 2.] 

It isimpossible in India for a Judge to temper 
the rigidity of the Statute Law in this respect by 
engrafting on it the rule of the Common Law which 
dispenses with the necessity of the prescribed form 
in the ease of contracts appertaining to the execution 
of the daily duties of the Corporation. [ibid.] 


Mr. Mockett, for the Plaintiff. 
Mr, RN. I yengar, for the Defendant. 


JUDGMENT .—This is a suit brought 
by the Madras Engineering Works, Limited, 
against the Municipal Council of Trichino- 
poly. The plaintif company tendered in 
December, 1919, forthe supply to the Council 
of two boilers for the purpose of their water 
works, and on the 193th January, 1920, they 
tendered at the price of Rs. 9, 145 per boiler 
free on rail Madras, and they conclude the 
rie by which they forward the quotation 
thus :— 


“This quotation is subjèct to the usual 
strike clause failure in transport or any 


-other unforeseen circumstance over which 


we haveno control.” They also state that 
delivery’ was to be within five months. 
That tender was accepted by the Council 
and the acceptance was notified bya letter 
from Mr. O'Brian, the Chief Inspector of 
Steam Boilers in Madras, who was obvious- 
ly acting as agent for the Council with 
regard to the arrangement about these 
boilers. The boilers were not delivered in 
time, and taking the contract as being 
concluded on the 7th of February we may 
take it that the plaintiff company would 
have been in default some time towards the 
end of July. 


Meanwhile, the Engineering Company 
wrote on the oth of July 1920 again addres- 
sing Mr, O'Brian a letter in which they 
state that the estimate which has been 
accepted “was prepared on a basis of ex- 
changeof sh, 2/2 and was also subject to 
the usual freight, transport or unforeseen 
circumstances over which we have no con- 
trol.” They say that they were told from 
England that the prices had advanced 10 
per cent. and they raise the question of 
exchange. Itis perfectly clear that atthe 
date that letter was written, the plaintiff 
had no right whatever to attempt to main- 
tain that they were entitled as of right to 
have these extra charges, But no answer 
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was given and the matter dragged on. 
As I have already said, by the end of July 
to: take a liberal interpretation of the term 
“about five months” which appeara in the 
contract, somewhere about the end of July or 
the beginning of August, the plaintiff com- 
pany would be in default. Then I think 
they were entitled to say to the Council, 
“We have failed to deliver in time. You 
have your remedies against us if you choose 
to pursue themfor that default of ours. 
Or if you will agree to pay the extra 
charges that we asked for at the time when 
we werenot entitled to ask for them, then 
we will, notwithstanding that the contract 
is technically at an end by breach, never 
theless, deliver these boilers at an enhanc- 
ed rate.” In othér words to make a new 
contract with the Council. I have not 
heard the evidence which I was to have 
heard from Mr. Wilson and Mr. O'Brian 
on behalf of the plaintiff company; I have 
only read the correspondence and the plead- 
ings. But it is extremely probable from 


thé language used in the correspondence ` 


that Mr. O'Brian acting on’ behalf of the 
Council, did agree to the enhanced price. 
That, [ think, is strongly suggested by 
the letter of the 3let August 1920 from 
Mr. O'Brian to the Chairman of the Muni- 
cipal Council in which he speaks of the 
slight extra cost being one that will be 
goon recovered by the reduction in fuel 
consumption. ‘The plaintiff company by a 
letter of Mr. Wilson, the Managing Director, 
dated the 3rd September 1920, tell the 
Chairman of: the Council that he was wise 
in. adopting the course which he had decid- 
ed upon. The-boilers were duly delivered 
and the Municipal Council has had the 
benefit of them ever since. When they 
were pressed for payment they declined 
to pay any more than the original contract 
price. | 

A point was taken by the Council in their 
pleading that there was no consideration 
for the enhanced price because the only 
consideration that could be supposed to 
exist was an abstention by the Hnginéering 
\Worksfrom a breach of their contract which 
of course, is in law no consideration at all. 
But that, pleais not well-founded because 
at ‘the time when if at all this agreement 
was concluded, the contract was gone as I 
have already pointed out. 


Butit seems to me that there isa more 
fatal objection to the plaintiff's suit than 
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any ofthese ss. 44 and 45 of the District 
Municipalities Act of 1884, the Act which 
was in force at the time this contract 
was entered into. It islaid down bys. 48 
(1) “Every contract made by, oron behalf 
of, a Municipal Council, whereof the value 
or amount exceed Rs 100 shall be in writ- 
ing, and, shall be signed by two Municipal 
Councillors, one of whom shall be the 
Chairman or Vice-Chairman” and by s, 459 
(2) “A contract executed or made otherwise 
than in conformity with the provisions . of 
this and the last preceding section shall. 
not be binding on the Municipal Council.” 
In England the provision that Corporations 
should contract in a special manner, name- | 
ly, under seal is not a statutory provision 
but is arule of the Common Law and the 
Judges in well-known cases have evolved a 
rule that the necessity for the corporate 
seal to be fixed to-contracts dos not apply 
to such.contracts as appertain to the or- 
dinary execution by the Corporation of its 


daily duties; and that has been engrafted 


by the Judges on to the rigour of the Com- 
mon Law. Iam quite satisfied itis quite 
impossible for a Judge in India to temper 
the ferocity of the Statute Law by simular 
engraftments upon it. I must, therefore, 
hold that in the absence ofa contract which 
fulfils the requirementofthe Act, the plaint- 
iffs suit cannot succeed. 

I am going to take a step, which I am 
taking with some doubt, but which I think 
Iam amply warranted in taking in the facta - 
Although l decidein favour 
of the Municipality and dismiss the suit, -L 
am not going to give them their costs. 
They- had ample warning on the correspond- 
ence that the Engineering Company was 
despatching the boilers and giving them 
possession of them on the faith of the. 
arrangement made or which they suggest- 
ed was made with Mr. O’Brian as being one 
that was going to be loyally and honour- 
ably carried out by the Council. I am quite 
satisfied that if the Council has told them 
that they would not accede to the enhanced 
costs, the Engineering Company would have 
left them to have their remedy’in damages 
for non-delivery in July or August and 
would not have despatched the boilers, The 
Council took the boilers knowing perfectly 
well that the plaintiff company relied upen 
the enhanced terms. They never wrote any 


letter pointing out that the Council did not 


agree to these terms and that it must not 
be supposed that they had agreed to them, 
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And though Ido not think Ican say that, 
that being a pure point of law, it was 
necessary for the Council to plead it al- 
though they pleaded evidence and all 
kinds of things, that they need not plead 
nevertheless I think as far as the correspond- 
ence goes, it is common honesty fur the 
Council to repudiate the contract on this 
ground if they wanted; and as Mr. Mockett 
says, if they had done so, nothing would 
have been easfer for the Engineering Com- 
pany to save all the expense of taking 
proofs of witnesses, preparing expert evi- 
dence and that by not then taking a pre- 
liminary-point at the first hearing which 
would have saved all the expense that has 
been thrown away. In these circumstances, 
I think, | am invested with discretion 
which I think I may exercise judicially by 
. depriving the successful defendant of the 
costs of this suit. 

V. N. V. 

A. N. A. Kuit dismissed. 


on amest ian 


CALCUTTA HIGH COURT. 
APPBAL FROM APPELLATE DecrEs No. 393 
oF 1924. 

April 22, 1926. 

Present:—Mr. Justice Cuming and 
Mr. Justice Page. 

JIBAN NASKAR AND aNoTHER— 
DEFENDANTS—APPELLANTS 
VETSUS 
MURALIDHAR 4ND ANOTHER— 
PLAINTIFFS — RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 60, scope of 
-Payment of rent for 20 years, whether necessary— 
Non-payment of rent, if affects presumption. 

Under s. 50 of the Bengal Tenancy Act itis not 
necessary to prove payment of rent at the same rate 
for 20 years. It is sufficient if the defendants could 
show thatthe rent or the rate of rent remained un- 
changed for 20 years previous to the suit even though 
they have not paid a single year’s rent. [p. 514, col. 
1.) ` 


. Appeal against a decree of the First Sub- 
ordinate Judge, 24-Perganas, Alipur, dated 
the L8th of January, 1921, modifying that 
of the First Munsif, Alipur, dated the 17th 
of February, 1922. 

Babu Sitaram Banerjee, for the Appel- 
lants. 

Moulvi Syed Nashim Ali, for the Re- 


spondents. 
JUDGMENT. 
Cuming, J.—In the suit out of which 
this appeal has arisen the plaintiffs sued 
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to recover arrears of rent ofa certain jama 
at a rental of Rs, 9-8 0 for the years 1324 to 
1327 with damages. They also prayed for 
enhancement of rent on the grounds that 
there was an increase in area of the lands, 
that the existing rate ofrent was below the 
prevailing rate and ihat there was a risu in 
the average local prices of staple tood crops. 
At the trial the plaintiffs only asked for 
enhancement on the ground of rise in the 
average local prices of staple food crops. 
The defence was that originally there were 
two jamas of Rs. 3-8-0 and Rs. 6 which 
were consolidated into one jama of 
Rs. 9-8-0, and these two jamas out of 
which one jama was made had been in 
existence since before the time of the 
Permanent Settlement and, therefore, the 
rent was not liable to enhancement. 

The first Court held that the plaintiffs 
were entitled to rent for the period in suit 
at the rate of Rs. 9-8-0 with damages at 25 
per cent. and he rejected the claim for 
enhancement of rent. He held that the 
defendants were entitled to the presumption 
which arose under s. 50 of the Bengal 
Tenancy Act and this presumption had 
not been rebutted. In appeal the learned 
Subordinate Judge held that so far as 
regards one portion of the jama, namely, 
the jama of Rs. 3-8-0 which comprised 
some 2 bighas and 5 cottahs of land the 
defendants had provéd payment of un- 
altered rent for more than 20 years. Hence 
the presumption under s, 50 arose and this 
presumption had not been rebutted by the 
plaintiits. With regard to the other jama, 
namely, the jama of Rs. 6 which comprised 
some 3 bighas and 10 cotiahs of land he 
held that it was for the defendants to prove 
payment of fixed and unaltered rent for 
20 years before the suit. The defendants 
had failed to prove that they had paid 
rent at the same rate for 20 years and, 
therefore, they were not entitled to the 
presumption under s. 50 of the Bengal 


“Tenancy Act. 


The learned Vakil who has appeared for 
the defendants-appellants contends that 
the learned Judge in the Court below has 
approached the case from an entirely 
wrong point of view. It was not necessary 
to avail themselves of the presumption 
under s. 50 of the Bengal Tenancy Act to 
prove that they had paid rent at the same 
rate for 20 years. It was sufficient for the 
purpose of availing themselves of the 
presumption to prove that the rate of rent 


514 
had remained unaltered for 20 years before 
the date of ths suit. The learned Vakil 
contends, and I think quite rightly, that 
the learned Subordinate Judge made an 
errorof law in asking the defendants to 
prove that they had paid rent at the same 
rate for 20 years before the suit. It is 
quite clear that the learned Judge has 
approached the case from an entirely 
wrong point of view. It is not necessary 
to prove payment of rent at the same rate 
for 20 years. Itis sufficient if the defend- 
ants could show that the rent or rate of 
rent remained unchanged for 20° years 
previous to the date of the suit. It is quite 
possible that they might not have paida 
` single year’s rent. 

The decree of the learned Subordinate 
Judge must, therefore, be set aside and the 
case remanded to himto consider the case 
so far as regards the jama of Rs. 6 from 
this point of view. Ifhe does find that the 
défendants have proved that the rent or 
rate of rent remained unchanged for 20 
years he will then have to consider whether 
the plaintiffs have or have not succeeded in 
rebutting the presumption which would 
then arise. After he has determined this 
point he will then be in a position to deter- 
mine whether the caseis or is not to be 
remanded for a further finding to the trial 
Court as to whether there has or has not 
been a risein the average local prices of 
the staple food crops and whether the rent 
is liable to enhancement on account of the 
rise in the average local prices. 

Costs will abide the final result. 

Page, J.—I agree. 


A, N, A, Case remanded. 


OO kian an nara. 


ALLAHABAD HIGH COURT. 
FULL BENCH. 
Srconp CIVIL APPEAL NO, 116 oF 1924. 
July 27, 1926. 

Present:—Sir Cecil Henry Walsh, KT., 
Acting Chief Justice, Mr. Justice Sulaiman, 
Mr. Justice Daniels, Mr. Justice Mukerji 

and Mr. Justice King. 
RAM REKHA SINGH AND OTHERS— 
PLAINTIFFS—A PPELLANTS 
versus 
GANGA PRASAD MUKARADDHWA 
alias SLi AL PRASAD AND UTHERS—- 
DEFENDAMTS——RESPONDEN'S. 
Hindu Law—tAntecedent debt’, meaning of—Prior 
mortgage debt to same person, if antecedent-debt— 
Tests, i 
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Held, by the Full Bench—Where a previous mort- 
gage-deed is renewed in favour of the same mortgagee 
and the consideration of the subsequent mortgage 
is the amount due onthe earlier one, the subsequent 
transaction can be deemed to be an alienation for an 
antecedentdebt where the two deeds do not really 
oe part and parcel of the same transaction. [516, col. 


[Case-law discussed.] 

Second appeal from a decree of the Dis- 
trict Judge, Ghazipur, dated the 13th of 
October, 1923. ° 

Mr. A. P. Pandey, for the Appellants. 

Mr. K. Verma, for the Respondents. 


JUDGMENT OF THE FULL 
BENCH. 


In view ofa difference of opinion as dis- 
closed by certain urreported cases, this 
appeal has been referred toa Full Bench. 
The facts are as follows:—The great-grand- 
father and the grandfathers of the plaintiffs 
executed a mortgage-deed of joint family 
property in 1839 in favour of the ancestor of 
the contesting . defendants. The present 
plaintiffs were not then born but the fathers 
of the plaintiffs were alive and did not join 
in the deed. Between 1889 and 1910 three 
of the plaintiffs were born and by birth 
acquired an interest in the family pro- 
perty. Before the period allowed by s. 31 
of the Limitation Act of 1908 expired, the 
fathers of the plaintifis acting for them- 
selves and as guardians of their minor sons, 
jointly with the uncle and the grand- 
father of the plaintiff No. 3, executed a 
fresh mortgage-deed of the same property 
in favour of the same mortgagee and in 
leu of the bulk of the amount due on the 
previous document, the remaining portion 
being remitted. In 1920 the mortgagees 
sued on the last mentioned mortgage, 
impleading the present plaintiffs under 
the guardianship of their respective fathers.. 
The other adult ‘members -of the family 
were also impleaded. No one contested 
the suit andan ex parte decree for sale 
was passed, which was subsequently made 
absolute. The plaintifis now sue for a 
declaration that the decreeof 1920 is not 
binding on them as they were not pro- 
perly represented. They allege that the 
mortgsge-debt was without any legal 
necessity and, therefore, not enforceable 
against the family property. Both the 
Courts below have dismissed the suit. 

Assuming that there have been such irre- 
gularities in the appointment of the guard- 
ians ad litem in the previous suit as to 
entitle the plaintiffs to re-open the.question, 
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they cannot by merely showing irregular- 
ities succeed unless they can satisty the 
Court that they have been prejudiced and 
have been deprived of some gvod defence 
which was open tothem. The respondents’ 
position is that the mortgage of 1910 being 
in lieu of the amount due on the previous 
mortgage of 1884 was in lieu of an antece- 
dent debt of the fathers and grandfathers 
of the plaintiffseand is binding on them, 
even though no legal necessity for the ad- 
vance of 1839 be shown. In the alternative 
they maintain that the debt of 1839 was 
in itself good and binding on the family. 


The main point which arises for the con-. 


sideration of the Full Bench is whether 
where a previous mortgage-deed is re- 
newed in favour of the same mortgagee 
and the consideration for the subsequent 
deed is the amount due on the earlier one, 
the alienation can be deemed to bein lieu 
of an ‘antecedent debt’ so as to be bind- 
ing on the sons, unless they can establish 
immorality or illegality. Ths answer to 
the question dependson the iaterpretation 


of the authoritative pronouncement of their. 


Lordships of the Privy Council in the case 
of Brij Narain Rai v. Mangla Prasad Rai 
(1). Before discussing this case it seems 
desirable to point out “what wa3 understood 
by the expression ‘antecedent debt’ in a few 
previous leading cases, 


The expression ‘antecedent debt’ does 
not find any place in the Hindu Shastras. 
The Courts, however, have made the pious 
obligation of the sons to pay their fathers’ 
debts the groundfor the doctrine of an- 
tecedentdebts. In the case of Suraj Bunsi 
Koer v. Sheo Persad Singh (2) Sir J. Col- 
vile in delivering the judgment of their 
Lordships of the Privy Council laid down 
that the earlier case of Muddun Thakoor v. 
Kantoo Lall (3) was an authority for the 
proposition among others that “where joint 
ancestral property has passed out of a joint 
family, either undera conveyance executed 
by a father in consideration of an antecedent 
debt, or in order to raise money to pay off 


(1) 77 Ind. Cas. 689; 46 A. 95; 21 A.L. J. 934; 46 M. 
L. J, 23; 5 P. L. T. 1; 23 C. W., N. 253: ( (1924) M. W. N. 
68; 19 L. W. 72; 2 Pat. L. R. 41; 100. & A. L. R. 82: 

A. I. R. 1924 P. O. 50; 33 M. L, 7 457: 26 Bom. L. R. 
500; HLO. L. J. 107; BLL. A. 129; 1 O. W. N. 48; 41 
C. A J. 232 (P. C.). 

SO ae . 171; 6 I A. 83; 4Sar.P. C. J. 1; 3 
© Ta 226: 2 Shome’s L. R. 919. 


5 (P. C.). 
oh 22 W, R. 56; 14 B. L. R. 187: 
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an antecedent debt, or under a sale in 
execution of a decree for the father's debt, 
his sons, by reason of their duty to pay 
their father's debts, cannot recover that 
property, unless they show thatthe debts 
were contracted for immoral purposes, and 
that the purchasers had notice that they 
were so contracted.” 

Later on in the case of Nanomi Babuasin 
v. Modhun Mohun (4) Lord Hobhouse re- 
marked that “the decisions havefor sometime 
established the principle that the sons can- 
not set up their rights against their father's 
alienztion for an antecedent debt, or against 
his creditors’ remedies for their debts, if 
not tainted with immorality " 

Quoting the passages in the last mentioned 
cases, Sir John Eige in delivering the 
principal judgment ofthe Full Bench, with 
which the other four learned Judges agreed, 
in Badri Prasad v. Madan Lal (5) held that 
the passages in his opinion showed that 
the expression ‘antecedent debt'is not to 
be restricted to a prior debt due toa per- 
son other than the purchaseror mortgagee, 
and that the Hindu sons were bound by a 
mortgige executed by their father alone, 
the consideration having been, with a rifl- 


“ing exception, money advances antecedent- 


ly made by the mortgagee to him. 

Similarly in the Fall Bəuch case of 
Chandradeo Singh v. Mata Prasad (6) Xir 
John Stanley, C. J., ia expressing the view 
of the majority remarked “The true rule 
is that the son cannotimpeach an alienation 
of ancestral joint family property made by 
a father for which the consideration is an 
antecedent debt of the father not tainted 
with immorality or the object of which is 
to pay such a debt.” This passage was 
quoted with approval by Lord Shaw in 
Sahu Ram Chandra v. Bhup Singh (7). In 
this last mentioned case a mortgage had 
been granted for Rs 200 advanced at the 
timeand on the faith of it. Nevertheless 
it was boldly contended that the trans- 
action substantially was that the father got 
Rs, 200 into his hands and that when sub- 
sequently he granted the mortgage he was 
accordingly ‘an antecedent debtor’. This 


(4) 13 ©. 2l at p. 35; 13 I.A. 1; n Ind. Jur. 151; 4 
Sar. P. O. J. 682; 6 Ind. Dec. (x. s.) 510 (P. C.). 

(5) 15 A. 75 at p. 80; A. W. N. (1893) 52; 7 Ind. Lee, 
(x. s.) 765. 

(6) L Ind. Cas. 479; 31 A. 176; 6 A. L. J. 263 (F. BO, 

(7) 39 Ind. Cas. 280; 39 A. 437 at p. 449; 21 È. W. N, 
698; 1 P. L. W. 557;15 A. L, J. 437; 19 Bom. L. R, 
498: 26 O. L. J. 1; 33 M. L. J. 14; (1917) M. W. N. 439; 
22 M, L. T, 22; 6 L. W, 213; 411. A, 126 (P. G) 
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contention was repelled by their Lordships 
and it was held that “in order to validate 
such a transaction of mortgage there must, 
to give true effect to the doctrine of antece- 
dency in time, be also real dissociation in 
fact.” There were, however, passages in the 
judgment indicating that ‘the joint family 
estate could not be transferred so as to 
bind the sons except where the transfer 
has been made in order to discharge an 
obligation not only antecedently incurred, 
but incurred wholly apart from the owner- 


ship of the joint estate or the security. 


afforded or supposed to be available by such 
joint estate. These passages were the basis 
of the decision in Chet Ram v. Ram Singh 
(8) and gave rise to a conflict of opinion in 
India. 
Lordships in the case of Brij Narain Rai 
v. Mangla Prasad Rai (1) was an authori- 
tative pronouncement intended to set such 
conflict at rest. It was pointed out that 
in Sahu Ram Chandra’'s case (T) the incurring 
of the debt was the creation of the mortgage 
itself and that there was there no antece- 
_ dency either in time orin fact. At page 


101* it was remarked that ‘the family estate . 


may become liable by being taken in execu- 
tion on the back of a decree obtained 
against the father, or it might become 
liable by being mortgaged by the father 
to pay the debt for which otherwise decree 
might be taken and execution be sought’; 
and at page 102* it was said that “itseems 
to have been felt that if the debt for which 
a mortgage was given was in any proper 
sense antecedent, then it, so to speak, escaped 
the direct infringement of the principle 
that the father manager could not burden 
the estate except for necessity.’ The fourth 
proposition laid down by their Lordships 
at page 104* was as follows:— 

“Antecedent debt means antecedent in 
fact as well asin time, that is to say, that 
the debt must be truly independent and no 
part of the transaction impeached,” 

It is significant that their Lordships do 
not say that the two debts must be abso- 
lutely independent of each other, or wholly 
unconnected with each other. All that is 
said is that the previous debt,in order to 
be antecedent debt, should be truly inde- 


pendent and not part of the subsequent 
(8) 67 Ind. Gas. 589; 44 A. 368; 3 P. L. T. 363; 31 
M. L. T. 50; 43 M. L. J. 98; 16 L. W. 89; (1922) M. W 
- N. 455; 4U. P. L. R. (P. O.) 64; 3 P. L. R. 1922; A. I, 
R. 1922 P. O. 247; 24 Bom, L. R. 1231; 27 OC. W. N 
150; 49 I. A. 228; 21 A. L. J. 114; 87 C. L. J. 79 (P, ©.. 
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transaction. This is quite different from 
saying that the latter debt should be un- 
connected with the earlier one. Whenever 
a previous debt is setoff ina subsequent 
mortgage-deed, the second deed isin one 
way connected with the first, and one might 
in one sense say that the second is not 
independent ofthe first. But the true test 
to apply is whether the first one was inde- 
pendent of the second. We think that 
what their Lordships meant to lay down 
was that the two deeds must nof be part 
and parcel of the same transaction, but 
that they must be distinct and separate 
not only in point of time but in reality. 


‘There must be dissociation in time as well 


as infact. If at the time when the earlier 
mortgage transaction was entered into the 
later one was not even in contemplation, 
the first willbe independent and will re- 
main an antecedent debt, even though it 
be set off in the second document and even 
though both be in favour of the same mort- 
gagee. If this were not the true interpre- 
tation the whole effect ‘of the ruling of 
their Lordships would be nullified. It 


seems to us that their Lordships have 


affirmed the viewexpressed by Stanley, C.J , 
inthe Full Benchease of Chandradeo Singh 
v. Mata Prasad (6) where thelearned Chief 
Justice remarked “by the expression antece- 
dent debt [ understand a debt which is not 
for the first time incurred at the time of a 
sale or mortgage that is presently incurred 
but adebt which existed prior to and in- 
dependently of such sale or mortgage. It 
must be a bona fide debt. not colourably’ 
incurred for the purpose of forming a basis 
for a subsequent mortgage or sale or other 
similar object,” 

We do not think that the mere fact 
that the mortgage is a renewal of the 
earlier mortgage in favour of the same mort- 
gagee would make any difference. If that 
were so then an old debt which would be 
an antecedent debt, if itwere paid off by 
a deed in favour ofa third person, would 
cease to be so if paid off by a deed in favour 
of the same mortgagee. It is difficult to 
see how on principle the personality of 
the subsequent creditor can necessarily 
make any difference. Of course, if the | 
former debt were a mere device and were 
incurred merely for the sake of creating an 
antecedency in time and with a view to 
support a subsequent transferthe liability 
could not be upheld, In the present case, 
however, there can be no such suggestion 
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as the two deeds are separated bya long 
distance of time. 

In the case of Gauri Shanker Singh v. 
Sheo Nandan Misra (9) a previous mort- 
gage-debt, on which the personal remedy 
had become barred by time but not the 
remedy of the enforcement of the charge, 
was held to be a good antecedent debt so as 
to support a subgequent possessory mort- 
gage in favour of the same mortgagee. 

The view that property can be trans- 
ferred toa creditorin lieu of a previous 
debt due to him is further supported by the 
recent case of Lal Bahadur v. Ambika 
Prasad (10) decided by their Lordships of 
the.Privy Council. In that case two pre- 
vious mortgages of 1895 were held to be 
‘antecedent debts’ which would justify for 
their liquidation a sale of family property 
in favour of purchasers who were, one, some 
or all, nominees of the mortgagee. 

Weare accordingly of opinion that the 
mortgage of 1910 was in lieu ofan antece- 
‘dent debt. due from the plaintiffs’ fathers 
and grandfathers and was, therefore, bind- 
ing on the plaintiffs. The plaintiffs were, 
therefore, in no way prejudiced by the pre- 
vious decree. The appeal is accordingly 
dismissed with costs including in this Court 
a on ni higher scale. 

Appeal dismissed. 

ny 76 Ind. Cas. 911; 46 A. 384; 22 A. L. J. 369; A. I. R. 
1924 All. 543; L.R.5 A. 306 Giv. 

(10) 91 Ind. Cas 471; 47 A. 795; 2 O, W. N. 913; A. I. 
R. 1925 P. O. 264: (1925: M. W. N. 852; 28 O. Q. 371; 


129. L. J. 643; 23 L. W. 220; 521. A; 413; 30 C. W. 
N. 701 (P. C). 


MADRAS HIGH COURT. 
Civiu Revision Petition No. 510 or 1924. 
March 18, 1926. 
Present:—Justice Sir Watkins William 
Phillips, Krt., and Mr, Justice Madhavan 


e Nair. 
T. KALIAPPA MUDALIAR—Derenpanr 
No. 1L—PETITIONER 


VETSUS ' 

KUMARASWAMI MUDALI, MINOR 
By Next Frienp POONGAVANAMMAL— 

PLAINTIFFP— RESPONDENT, 

C. P. C. (Act V of 1908), s. 115, O. IIT, r. 1, O. 
XVII, vr. 2, 8—Pleader reporting no instructions— 
Presence of party in Court, whether constitutes “ap- 
pearance’ under O. III, r. 1—Order without finding 
on points necessary for deterniination—./urisdiction— 
Revision. 

A party, when he appears by a Pleader who, after 
an application for adjournment has, been refused, 
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reports no instructions, must be deemed ex parte 


_ even if personally present in Court at the time and 


a dismissal of the suit or decree for default of ap- 
pearance would come under O. XVII, r. 2 and not 
O. XVII, r. 3, C. P. C. 'p, 519, col. 1.) 

Gopala Row v. Maria Susaya Pillai (1) followed. 

The appearance mentioned in O. TIH, r. 1, C.P. C 
is not merely a physical appearance but appearance 
with an intention of pleading in a suit, and the mere 
fact that the party was present in Court when his 
Pleader reported no instructions would not amount 
toan appearance, for he is merely there as the person 
who was represented by his Pleader. [p. 519, col. 2.) 

[Case-law considered.] 

An order passed without a finding on a point neces- 
sary to be determined before suchan order could 
be passed cannot be upheld, even though the order 
be on a discretionary matter since the discretion, if 
it can be so called is exercised in an arbitrary manner 
and the High Court will preety in revision under 
s. 115 in such a case. [p. 520, col. 


L] 

Petition, under s. 115 of Act V of 1908, 
praying the High Court to revise the order 
of the District Court, North Arcot at Vellore, 
dated the Ist April, 1924, in C. M. A. No. 18 
of 1924, preferred against that of the 
Court of the Subordinate Judge, Vellore, 
dated the 27th February, 1924, in C. M. P. 
No. 758 of 1923, in O. 8. No. ll of 1921. 

Mr. K. Rajah Ayyar, for the Appellant. 

Mr. C. V. Anantakrishna Iyer, for the 
Respondent. 


JUDGMENT. 

Wallace, J.—This civil revision peti- 
tion isagainst the decision of the District 
Court, North Arcot, in the following cir- 
cumstances. The petitioner is the first de- 
fendant in O. S. No. 11 of 1921 in the Sub- 
Court, Vellore. On 24th November, 1923, 
the suit was posted for hearing and his wit- 
nesses were absent. His Pleader applied 
for an adjournment and it was refused. 
Then the Pleader said he had no instruc- 
tions. The first defendant himself was 
present. The suit was decreed against 
him. He applied to the Sub-Court to vacate 
the decree and the Sub-Court ordered that 
the suit would be restored on condition 
that the appellant paid into Court the 
amount of the decree and costs.” On appeal 
the District Court held that the Sub- 
Court had no jurisdiction to restore the suit 
as it was really decreed under O. XVII, 
r. 3, C. P, C., and that the proper remedy of 
the appellant was to appeal on the merits, 
which he had not done. The District 
Court declined to interfere with the order 
and the appellant-petitioner now files this 
civil revision petition. 

The point for decision is, when a party's 
Pleader reports no instructions and the 
party himself is personally present, is a 
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dismissal of the snit or a decree ex parte 
for default of appearance under O XVII, 
r. 2 or does the case come under O, XVII, 
r.3 ofthe Code? It appears to me that 
when a party is himself present and has not 
done something which he was required to 
do, namely, produce his witnesses, the 
order is one under O. XVII, r. 3 and not an 
order for default of appearance. 


It is argued, however, that, since the party 


was represented by his Pleader, the party, 
when his Pleader withdrew from the case, 
cannot for that hearing beheld to have 
been present in law, although he was 
present in person, the argument being 
that he was not prepared to go on with 
the case himself. I am not able to ap- 
preciate’ this distinction. If it were open 
to a party to whom time was granted and 
who has failed to produce his evidence, 
when his Pleader retires from the case, 
because an adjournment is refused, to plead 
that he is not ready to conduct his case 
and, therefore, any dismissal of the suit 
must be one for default of appearance, 
it is difficult to say to what kind of default 
O. XVII, r. 3 applies. The party, when 
taxed with failure to perform any of the 
duties enumerated in O. XVII, r.3 could 
always put up his Pleader to retire from 
the case, and then himself plead, that he 
could not conduct it. My view, therefore, 
is that if a party's Pleader on the party's 
own instructions given in Court in person, 
retires from the case, the party must him- 
self carry on the case. It cannot be with- 
in the option of the party to decide 
whether or not he is putting in an appear- 
ance which is an appearance in law. 

In another case which I have lately heard, 
C. M. P. No, 3591 of 1923, Mr. Jayarama 
Tyer sought to support the present argu- 
ment by a reference to a foot-note to the 
Civil Rules of Practice, No. 276, quoting the 
proceedings of the High Court, dated the 
15th March, 1821, which runs:—‘A party 
who has retained a Vakil to appear for 
him cannot be heard in person unless he 
has withdrawn the vakalatnama.” Mr. 
Varadachariar who appeared on the other 
side was able to trace this ancient rule to 
its source, and pointed out that it was 
framed under s. 22 of Regulation XIV 
of 1816 which is directed towards ensuring 
that a Vakil will only undertake a case 
ona vakalat and that if he has signed a 
vakalati to one of the parties, he cannot 
accept a brief for the other party. Section 
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13 of the same Regulation permits a party 


.to appear in person and plead his case 


if his Pleader is unable to attend. This 
makes it evident that the rule was not 
meant to preclude a party from appearing 
and pleading his own case when his 
Pleader was unable to do so, except on 
the condition that he first withdrew the 
vıkalath. When then a party’s Pleader 
is merely absent, the party when present 
can couduct his own case in Court and 
mere absence of a party’s Pleader will not 
of itself constitute absence of the party 
when the party is in fact present in Court. 
As to whether a similar inference should 
be drawn when the Pleader, with the party 
at his elbow, merely reports no instruc- 
tions, there are no doubt two reported 
cases to the contrary, namely, Gopala Row: 


v. Maria Susaya Pillai (1) and Damodar 


Das v. Rajkumar Das (2). In both of 
these cases it was held that where a Pleader 
appeared and was refused adjournment 
and then declined to proceed, with the 
suit and it was dismissed, it was a dis- 
missal for default, even though the plaint- 
iff himself was personally present, The 
argument is that the party was appearing 
not in his own capacity but by his Pleader, 
and, therefore, when the Pleader declined 
to proceed, the party failed to appear as 
from that time. For my part I find it very 
difficult to resist the inference that when 
a party is present instructing his Pleader 
to report no instructions, the party is 
thereby taking upon himself the conduct 
of his own case and cannot be heard to 
say that he is not. The case reported in 
Prativadti Bhayankaram Pichamma v. 
Kamisetti Sreeramulu (3) does not help. 
In that case neither the party nor his 
Pleader was present. Nor does the case in 
Manickam Pillat v. Mahudum Bathummal 
(4), and the Privy Council case quoted 
therein Radha Kishan v. Collector of Jaun- 
pur (5) help. In the case in Shivdayal 
Rameharan v. Khetu Gangu (6), both the 
Pleader and the party were absent and - 


(1) 30 M. 274; 17 M. L. J. 2 
(2) 69 Ind. Cas. 837; 1 Pat. Pias: A. L R. 1922 Pat. 


485. 

(3) 43 Ind. Cas. 566; 41 M. 286; ae M. L. J. 24; 23 
M. L. T. 1; (1918) M. W.N. 92 (F. B 

(4) 82 Ind Cas. 102; 47 M. 819; 20 E W. 427; 47 
n iat . 398; (1924) M. W. N. 689; A. L R. 1925 Mad. 
1 (F 

(5) 23A. 220: 28 I. A. 2R; 5 C. W. N. 153; 11 M.L. 
J. 65; 3 Bom. L, J. 18; 7 Sar. P. C. J. 800 (P. 

(6) 20 B. 293; 10 Ind. Dec. (N. 8.) a 
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the Oourt, after remarking that the Pleader 
was not present by virtue of his having 
delegated his powers to another Pleader to 
whom he could not delegate them, went on 
to rsmark “As the defendant was not him- 
self present the decree passed against him 
was an ex parte one.” This seems to imply 
that if the defendant had been present in 
person the decree would not have been ex 
parte. As at present advised I am not pre- 
pared to hold that a party, who appears in 
person when his Pleader is absent or on 
the instruction of the party reports no in- 
structions, has not put in an appearance 
in the case. I think, however, in view of 
the ruling in Gopala Row v, Maria Susaya 
Pillai (1) and Damodar Dasv, Rajkumar Das 
(2), quoted above that it is advisable that 
the point should be put before a Bench, 
which may, if it thinks fit, refer it toa Full 
Bench for a definite ruling and I order ac- 
cordingly. < 

This ‘petition coming on for final hearing 
this day, the Court delivered the following 

JUDGMENT, 

Phillips, J.—Mr. Justice Wallace has 
referred a point for the decision of a 
Bench, namely, whether a party when he 
appears by a Pleader who after an appli- 
cation for adjournment has been refused, 
reports no instructions is to be deemed 
ex parte or whether he if personally pre- 
sent in Court at the time must be deemed 
to have ‘appeared’ in the case. Wallace, J.’s 
order by inadvertance purports to refer the 
above question alone for our decision, but 
we must take it that civil revision petition 
itself has been referred for disposal. 

The question at issue was decided in 
Gopala Row v. Maria Susaya Pillai (1) by a 
Bench of this Court, where it was held that 
a plaintiff fails to appear within the mean- 
ing of s. 102, O. P. C., when his pleader de- 
clines to proceed with the suit. It makes 
no difference that the party himself was 
present in Court. This case actually deter- 
mines the point before us, and there has 
been no reported decision to the contrary 
since the date of this case, i.e., 1907. That 
decision has also been followed in Damodar 
Das v. Rajkumar Das (2), Lalji Sahu v. 
Lachmt Narain Singh (7), Sri Prabhu v. 
Dwarka Prasad (8) and Ramdhan Tewari 
v. Bishun Pragash Narain Singh (9). In one 
of those judgmentsa statemeutis made 

(7) 47 Ind Cas. 27; 3 P. L. J. 335. 


(8; 50 Ind. Cas. 323; 4 P. L. J. 159, 
(9) 54 Ind. Cas. 715; 5 P. L. J. 17;1 P, L. T.156, 
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that the Caleutta High Court takes the 
same view, but possibly this refers to an 
unreported case, for, no reported decision 
of the Calcutta Court has been cited be- 
fore us. A different view is taken in 
Soonderlal v. Goorprasad (10) but only as- 
an obiter dictum. On the facts of that case’ 
the decree was held to have been passed 
ex parte. The other case cited Esmail 
Ibrahim v. Haji Jan Mahomed Haji Maho- 
med (11) does not seem to be really in point, 
We have, therefore, the decision of this 
High Court followed by practically all the 
Judges of the Patna High Court, and there 
does not appear to beany good reason why 
we should not follow the same. As the 
correctness of the decision is questioned in 
Wallace, J.’s reference we think it advisable 
to add our own reasons. 

The real question for determination at 
issue is whether the appearance mentioned 


- in OQ. III, r. 1, is merely a physical appear- 


ance or whetherit must bean appearance 
with an intention of pleading ina suit. It 
is argued for the respondents that mere 
physical appearance is sufficient, but if 
this is so, it would bean appearance if a 
party happened to be anywhere, on the 
Court precincts with or without the know- 
ledge of the Court. It is, therefore, rather 
difficult to accept the argument that mere 
personal appearance is sufficient. It is 
clearly, we think, intended that the appear- 
ance must be, not as a man, but as a 
party and with the intention of acting as 
such party in that suit. If£this is correct 
then and the mere fact that the party was 
present in Court when his Pleader reported 
no instructions would not amount to an 
appearance, for he is merely there as the 
person who was represented by his Pleader. 
The Pleader acted on his behalf and when 
he ceased to do so, the party took no fur- 
ther part in the proceedings. The mere 
fact that he was in Court cannot make it 
an appearance in the suit. We must, there- 
fore, hold that in the present case there was 
no appearance by the defendants and that 
the application to set aside the order as 
passed ex parte was competent. 

' On the application the Subordinate Judge 
has passed the following order. “Without 
any expression of opinion on the merits of 
the application and the prov’sion of law 
under which it rs sought to be put in, | 


(10) 23 B. 414; Chitty’s 5. C. C. R. 561; 12 Ind. Dee. 
x. S.) 275. 
: ai} 3 Ind. Cas. 992; 33 B. 475; 10 Bom. L. R. 1172 


520 


propose toset aside the decreeon peti- 
tioner’s depositing into Court, the amount 
of decree and costs up to this day within 
one month from this date.” The appellant 
appealed against his order to the District 
Judge who was inclined to hold that no 
appeal lay, but that, if an appeal lay, the 
Subordinate Judge was entirely competent 
to deal with the matter because he had the 
conduct of the suit throughout and, there- 
fore, the District Judge refused to interfere 
with a matter which was fully within the 
discretion of the Subordinate Judge. This 
would be quite right if the Subordinate 
Judge had exercised any judicial discre- 
tion at all, but in the present case he has 
entirely refused to form an opinion on the 
merits of the case, t. e., he omitted to de- 
termine under O. IX, r. 13 either that sum- 
mons was not duly served or that the ap- 
pellant was prevented by: any sufficient 
cause from appearing when the suit was 
called onfor hearing, Until that point was 
decided the Subordinate Judge had no 
power toset aside the decree on terms or 
otherwise. It is, therefore, an order passed 
without a finding on the point necessary to 
be determined before such an order could 
be passed against the respondent. Con- 
sequently the District Judge's order leav- 
ing the whole matter to the Subordinate 
Judge's discretion cannot be upheld, for, 
that discretion if it can be so called, was 
exercised in an arbitrary manner. The 
petition will have to be remanded to the 
Subordinate Judge for fresh disposal in 
the light of the above. Costs will abide 
the result and be provided for in that 
Court's order. 
V.N. V. 
A, N. A, 


Petition remanded. 


OUDH CHIEF COURT. 
First Civin APPEAL No. 66 or 1923. 
November 17, 1925. 
Present:— Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Ashworth. 
Tus COURT or WARDS on BEHALF 
OF ITS Wasp Bhaiya JAGDISH 
DAT RAM-—PLAtnTIFE—APPELLANT 

versus ; 
CHANDRA BHAN DAT AND OTHERS— 
DREENDANTS — RESPONDENTS. 
Court of Wuards—Power to compromise disputes be- 
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tween wards—Oudh Land Revenue Act (XVII o 


1876), $. 172—N-W. P. and Oudh Court of Wards Act 
(TIT Cf NE 85. sobs andege of War an 
ing majority, whether can challenge acts of Court of 
Wards 

A Court of Wards has all the powers of a guardian 
over the ward's property supplemented by - certain 
additional powers given by Statutes. It has un- 
doubted power to compromise disputes by or on 
behalf of the wards even where two, such wards are 
the contesting parties. [p. 534, col. 1. 

Under s. 172 of the Oudh Land Revenue Act of 
1876 where it is established that a Court of Wards 
has done an act after having directed its mind as to 
the question whether the act is for the benefit of the 
property and the advantage of the disqualified pro- 
prietors and having decided that such an act is for 
the benefit of the property and the advantage of such 
proprietors, a ward is not in a position, on attaining 
majority to challenge the validity of the act upon 
the ground that the act was not tohis benefit or to 
the benefit of the property, unless he is able to estab- 
lish fraud or misconduct on the part of the Court 
of Wards. [p. 526, col. 2; p. 527, col. 1.] 


Appeal from a decree of the Second Ad- 
ditional District Judge, Lucknow, dated the 
5th March, 1923. 

Messrs. J. Jackson, G. H. Thomas and 
Ram Bharose Lal, for the Appellant. 

Messrs. M. Wasim, S. M. Hayat Ullah, 
for Respondent No. 1. 

Mr J.N. Chak, Dr. J. N. Misra, Messrs. K. 
P. Misra and Bisheshwar Nath Srivastava, 
for Respondent No.:3. 


JUDGMENT. 

Stuart, C. J.—This is a plaintiff's ap- 
peal against the dismissal of a suit by the 
Second Additional District Judge of Luck- 
now. The suit related to the succession 
to a taluqa in the Gonda District, which 
was divided into two parts—the estate of 
Singha Chanda and the estate of Ramnagar 
—the two together forming one taluga. 
Raja Kishun Dat Ram was in possession 
of the taluga at the time of the annexation 
and was recognised as talugdar, the sum- 
mary settlements being made with him. 
He received a talugdari sanad which he 
subsequently exchanged for a primogeni- 
ture sanad. His name was entered in List 
No. II of the lists prepared under the provi- 
sions of Act I of 1869, and will be found 
at No. 67 of that list. He was without issue 
in the year 1578 and died without issue. 
His only near relations in 1878 were the 
descendants of his deceased brother Ram 
Dat Ram. Ram Dat Ram hed been mur- 
dered in 1850. In 1878 there were alive 
two sons of Ram Dat Ram—Ganesh Dat 
Ram and Shambbu Dat Ram, Shambhu 
Dat Ram was the younger. Ram Dat Ram 
had two other sons, Sant Bakhsh and 
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Mahesh Dat who had died before 1878. 
Ganesh Dit Ram was insane. In that year 
Ganesh Dat had three surviving sons, Tir- 
bhuwan Dat Ram, Radhika Dat Ram and 
Baldeo Dat Ram. 

Raja Kishuo Dat Ram executed a testa- 
mentary disposition on the 7th June, 1878, 
to which he added a codicil on the 23th 
November, 1879, nod a second codicil on 
` the 293th Oatober, 1880. Under the terms 
of this disposition he devised to his younger 
nephew Shambhu Dat Ram the estate of 
Singha Chanda. Hs devised to Tirbhuwan 
Dat Ram (who was then a major) half the 
estate of Ramnagar, and to Radhika Dat 
Ram and Baldeo Dat Ram (who were minors, 
he bəqueathed each one-qnarter of Ram- 
nagar. The deeds in question were regis- 
tered on the 28th November, 1882. He 
then put Shambhu Dat Ram in possession 
and enjoyment of the estate of Singha 
Chanda and Tirbhuwan Dat Ram in pos- 
session aud enjoyment ofthe whole estate 
of Ramnagar. Under the terms of the 
deeds Tirbhuwan Dat was to manage the 
whole estate during the minority of Radhika 
Dat Ram and Baldeo Dat Ram on their 
behalf. Raja Kishun Dat Ram died on the 
lst June, 1887. 

On the 10th June,s1887, Tirbhuwan Dat 
Ram applied for mutation of names in his 
favour over the estate of Singna Chanda 
as against Shambhu Dat Ram. He based 
his claim on the assertion that Raja Kishun 
Dat Rim had revoked the Wills of 1878 

and executed in supersession of them a 
-~ Will of 17th May, 1887, by which he devised 
the estate of Singha Chanda absolutely to 
the applicant Tirbhuwan Dat Ram. The 
application in mutation is Ex. 488 on the 
record. His application for mutation was 
disallowed and thenameof Shambhu Dat 
Ram was entered as the proprietor of the 
Singha Chanda estate. Tirbhuwan Dat 
Ram then instituted on 7th June, 1888, a 
sult inthe Gonda distriet for the Singha 
Chanda property against Shambhu Dat 
Ram. The hearing was subsequently 
‘transferred to, and the suit was decided in, 
the Fyzabad district. In this suif, as in 
the mutation application, he based his 
title to the Singha Chanda estate upon an 
assertion that a Will had been executed in 
his favour in 1887, He further tooka plea 
that in the family to which he belonged 
there wasa binding custom under which 
succession was by lineal primogeniture and 
claimed that, in absence of a Will, he was en- 
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titled to succeed as the son of Ganesh Datin 
preference to Shambhu Dat Ram who was 
Ganesh Dat Ram’s younger brother. In order 
to get over the difficulty created by the exe- 
cution of the disposition of 1878 he pleaded 
that that disposition was bad because its 
execution had been obtained by the exer- 
cise of uadue influence and coercion exer- 
cised over the executant. He took an addi- 
tional plea that Raja Kishun Dat Ram was 
in- possession of the taluga as trustee of 
the plaintiff's predecessor-in-interest. This 
suit was dismissed by Mr. Deas, District 
Judge of Fyzibad, on the 16th May, 1890. 
An appeal against the dismissal was filed 
in the Court of the Judicial Commissioner, 

In the meanwhile on the 8th July, 1887, 
Radhika Dat Ram and Baldeo Dat Ram 
applied for mutation in respect of half the 
Ramnagar taluga by application, Ex. 490. The 
Deputy Commissioner refused to record 
their names by an order of 8th July, 1887, 
(Ex. 491) on the ground that they were not 
in possession of any portion of the estate. 
The Commissioner by an order of 16th 
January, 1888, (Ex. 492) dismissed their ap- 
peal against the order refusing to record 
their names. Radhika Dat Ram then filed 
a suit on the 3rd November,‘ 1890, against 
Tirbhuwan Dat Ram, claiming a share in 
the Ramnagar estate. The plaint in that suit 
is Ex. A7. In this suit Radhika Dat Ram 
based his title upon the document of 1878 
and the two subsequent documents of 1879 
and 1880. He did not call these documents 
a Will. He referred to them as a deed of 
family settlement. He based his title upon 
these deeds and upon nothing else and 
asserted that Tirbhuwan Dat Ram was 
wrongfully keeping him out of enjoyment 
of the property. He claimed possession of 
a quarter share in Ramnagar. 

Radhika Dat Ram died onthe 20th of 
March, 1892. He was succeeded by his 
minor son Ambika Dat Ram, whose name 
was substituted as the name of the plaintiff 
in that suit. Tirbhuwan Dat on the 6th of 
March, 1893, filed his written statement 
(Ex. AS). In this written statement he ad- 
mitted the execution of the documents in 
question, but pleaded that they were bad 
for want of registration. It is to be noticed 
that he took this plea after the decision by 
the Judicial Commissioner's Court of the 
Appeal in his suit against Shambhu Dat 
Ram. Ambika Dat Ram filed a replication 
(Ex. A9) on the Ist of April, 1893, and ap- 
plied for leave to amend his plaint on the 
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4th April, 1893 (Ex. A10). The application 
for leave to amend was dismissed on the 
23rd of May, 1894 (see Ex. AIL). 

But before Tirbhuwan Dat Ram had filed 
his written statement in the Ramnagar suit 
the appeal in the Singha Chanda suit had 
been decided. It was decided on the 23rd 
December, 1892, by a Bench consisting of 
the then Judicial Commissioner, Mr. Burkitt, 
and the Additional Judicial Commissioner, 
Mr. Howell. The judgment is Ex. 241. 
The Bench upheld the decision of Mr. Deas 
and dismissed Tirbhuwan Dat's suit. 

Tirbhuwan Dat Ram applied for leave to 
appeal te the Privy Council on the 2ist of 
April, 1893. He was given leave to appeal 
on a date which I cannot trace. I have 
before me the record of the proceedings 
relating to the leave to’ appeal (No. 5 of 
18)3) but many of the-papers have been 
weeded under the rules and the application 
for leave to appeal is one of them. I have 
discovered the date of the application but 
cannot discover the date on which it was 
sanctioned. Nor have I been able to as- 
certain the grounds of appeal which were to 
be taken before the Privy Council or the 
reasons of the Judicial Commissioners 
Gourt which granted the leave. The Judi- 
cial Commissioner's Court must, in order 
to have granted leave, have found that the 
appeal involved a substantial question of 
law, for leave could not have been granted 
under the provisions of s. 596, Act XIV 
of 1882, which then governed the case— 
there is no alteration in this portion of 
the law under the present Act—as the 
decree appealed from affirmed the decision 
of the Court below. [have thus rot been 
able to ascertain what the important ques- 
tion of law was. Tirbhuwan Dat Ram was 
ordered to file security for Rs. 7,000 towards 
the costs. On the oth September, 1893 his 
Counsel deposited a security bond for 
Rs. 7,000 but the security so filed was reject- 
ed as insufficient. On the 10th October, 
1893, Tirbhuwan Dat's Counsel deposited 
Rs. 7,000 in Government Promissory Notes 
as security for costs. That security was 
accepted, The printing charges had fur- 
ther to be deposited. Tirbhuwan Dat Ram 
apparently did nothing towards meeting 
his liability in this respect. Shambhu Dat 
Ram died on the 28th of J une, 1894, and 
was succeeded by his son Rajeshwari Dat 
Ram. The management of the Singha 
Ohanda estate was taken over by the Court 
of Wards in 1896. Before the Court of 
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Wards took over the management of that 
estate Tirbhuwan Dat Ram died. He died 
on the 1lth of May 1895, leaving a widow 
Sarsuti Kuar. On the 3lst of May, 1895, 
Sarsuti Kuar applied to have her name 
substituted as the name of the person per- 
mitted to file the Privy Council appeal in 
place of her deceased husband Tirbhuwan 
Dat Ram. Ambika Dat Ram and Baldeo 
Dat Ram each ‚applied to: have his name 
substituted. in the same capacity. Mr. 
Howell, who had then become Judicial Com- 
missioner, decided these applications on the 
23rd of March, 1896 (Ex. 242). The rele- 
vant portion of his order is as follows:— 

“The lady claims under a Will said to 
have been executed by her late husband, 
but this Will is not produced, and no Pro- 
bate of it has yet been granted. The 
Revenue Authorities have, however, sub- 
stituted her name for that of her late hus- 
band on the appropriate registers apparent- 
ly on the ground that she has got into pos- 
session. ` 

“Now the backbone of the appellant's case 
is that under the construction laid down.by 
their Lordships of the Privy Council in 
Haidar Ali v. Tasadduk Rasul Khan (1), he 
was the heir-at-law to the taluqa. And under 
the same construction his heir-at-law, in 
respect of the taluga, is Ambika Dat Ram, 
who applies to be brought on the record in 
place.of his late uncle, 

“Baldeo Dat Ram also claims to be heir- 
at-law, his learned Advocate Babu Bipin 
Behari Bose declaring that the construc- 
tion in question does not apply. But he is 
willing to join the widow with him on the 
strength of a compromise said to have been 
effected between them on the 27th July, 
1895, a course to which Mr. Arathoon on 
behalf of the lady declines to assent. 

“Baldeo Dat Ram’s claim being incon- 
sistent with the title set up by the appel- 
lant I am of opinion that he should not be 
admitted to carry on the appeal. 

“And the alleged Will not having been 
proved or even produced, I think that the 
widow's de facto possession ought not to 
override the title of the heir-at-law, Ambika ` 
Dat Ram, who being an infant, might easily 
be held out by the widow. As to the non- 
talugdari real estate, and as to the formal 
estate there being no evidence, as was 
remarked in the judgment of this Court, 


(1) 1R C. 1; 17 L A. 82; 5 Sar. P. O. J. 529; 9 Ind. 
Dec. (x. 8.) 1 (P. C). i 
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against which the present appeal is pre- 
ferred, that it followed a line of devolution 
different from that of the taluga, the succes- 
sion to it would be governed By the same 
rule as the succession to the taluga. Mr. 
DeGeuyther, after protesting aginst the 
late appearanca of the applications of 
Ambika Dat Ram and Baldzo Dat Ram, 
which were presented at the hearing of the 
Rani's application said that he could not 
contest Ambika Dat Ram’s title as heir at- 
law to the talugdari estate, and that, as to 
the other estate, real or personal, either the 
brother or the widow would take according 
as the custom of the family did or did not 
exclude women from inheritance, and he 
left it to the Court to decide who was 
entitled. 

“For the reasons given above I think that 
Ambika Dat Ram is entitled to carry on the 
appeal in substitution for his late uncle, 
the original plaintiffappellant. I would 
direct that certified copies of the applica- 
tions by the deceased plaintiff-appellant’s 
widow (Rani Sarsuti Kuar), nephew (Ambika 
Dat Ram) and brother (Bildeo Dat Ram), 
and by the Deputy Commissioner of Gonda 
be transmitted to England for such orders 
as Her Majesty in Council may be pleased 
to give," 

At this stage the appellant was required 
to pay fees for printing the record with a 
view to its despatch under the law to the 
Privy Council. On the 30th of May, 1896, 
the Judicial Commissioner directed Ambika 
Dat Ram who, according to his view, was 
the person, who would ordinarily be appoint- 
ed by the Privy Council to continue the 
appeal, to pay an additional sumof Rs. 3,500 
towards the costs of printing the record. 
Ambika Dat Ram applied for an extension 
of time onthe 26th June, 1896, and was 
granted an extension fur this purpose which 
expired on the 7th of August, 1896. On 
the 7th of August, 1896, he deposited 
Rs. 1,500 and asked for further time within 
which to make up the balance (Ex. A13). 
His application for extension of time was 
rejected on the llth of August, 1896 (Ex. 
Al4) by a Bench consisting of Mr. Deas, 
Judicial Commissioner and Mr. Spankie, 
Additional Judicial Commissioner. The 
relevant portion of their order is as fol- 
lows:— 

“The applicant has failed to comply with 
the order and in this application, which is 
dated 7th AuguSt, 1896, he prays for further 
time on the grounds that he has been unable 
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to raise more than Rs. 1,500 within the time 
allowed owing to his minority, to the fact 
that his guardian is a pardanashin lady, 
and to the difficulty of raising the large 
sum required. 

“Both under the rules of practice of this 
Court,and in view of the provisions of ss. 605 
and 696 of the ©. P. CO., we are unable to 
grant this application. 


“Unders. 606, C. P. O., we direct that the 
proceedings be stayed, and that the appeal 
shall not-proceed without an order in this 
behalf of Her Majesty in Council. The 
application is accordingly dismissed.” It 
does not appear that Ambika Dat Ram or 
any person on his behalf took steps to 
en an order from Her Majesty in Coun- 
cil, 

After Tirbhuwan Dat Ram's death the 
array of parties in the suit filed by Radhika 
Dat against Tirbhuwan Dat was changed to 
Ambika Dat as heir of Radhika Dat against 
Sarsuti Kuar widow of Tirbhuwan Dat as 
heir of Tirbhuwan Dat. A complication 
necessarily arose owing to the fact that 


. Ambika Dat was claiming in the Singha 


Chanda case to represent Tirbhuwan Dat. 
This circumstance should have necessitated 
a recasting of pleadings in the Ramnagar 
case, as Ambika Dat, if he claimed to repre- 
sent Tirbhuwan Dat, could only have pro- 
ceeded against Tirbhuwan Dat’s widow as a 
trespasser who was keeping him out of 
inheritance. I cannot, however, find that 
there was any amendment made in the 
pleadings. 


On the 16th December, 1896, the Court 
of Wards took over the management of 
the Ramnagar estate on behalf of 
Sarsuti Kuar. On the 23rd December, 1896, 
the Court of Wards took over the manage- 
ment of the interests of Ambika Dat and 
and on 19th February, 1897, the Court of 
Wards took over the management of the 
interests of Baldeo Dat but neither of the 
two latter was then in actual possession of 
any portion of the Ramnagar estate. On 
Tth of May, 1896, Sarsuti Kuar set up an 
adoption. She asserted that she had adopt- 
ed on that day a boy named Harbhan Dat, 
a distant collateral, in pursuance of direc- 
tions contained in a Will made by her de- 
ceased : husband. The deed adopting Har- 
bhan Dat was registered on the 18th of 
May, 1897. On llth June, 1897, the Court of 
Wards assumed superintendence of the 
person and property of Harbhan Dat, 
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The Court of Wards’ position was that it 
recognised Rajeshwari Dat as the sole re- 
presentative of the Shambhu: Dat Ram 
branch and recognised Harbhan Dat as the 
senior representative of the Ganesh Dat 
Ram branch, Ambika Dat as the next senior 
representative and Baldeo Dat Ram as the 
junior representative of that branch. 

The reason why the Court of Wards as- 
sumed the superintendence and manage- 
ment of the estates of Singha Chandaand 
Ramnagar was that the estates were heavily 
indebted. The Court of Wards had formed 
the opinion that, if the management of 
these estates were not assumed, the liabil- 
ities would increase with the result that 
the whole of the property would be lost to 
the family. It was for this reason that the 
management was taken over. The first step 
that the Court of Wards took (the reasons 
for which will be given later) was to con- 
sult Barristers practising in Lucknow as to 
the advisability of settling the disputes 
between certain of the wards. It will be 
seen that Ambika Dat and Sarsuti Kuar, 
whose adoption of Harbhan Dat had been 
recognised, were claiming the Singha 
Chanda estate as against Rajeshwari Dat, 
and Ambika Dat was claiming his share in 
the Ramnagar estate as against Sarsuti 
Kuar and Harbhan Dat. The Barristers 
who were consulted in this matter were Mr. 
DeGruyther and Mr. Chamier. Under their 
advice two deeds were executed on the 
13th July, 1897 (Bss. 5 and 6). Under the 
terms of these deeds (which may subse- 
quently be referred to as the alleged family 
settlement of 1897) the parties agreed that 
property should be sold through the Court 
of Wards and the debts due from Shambhu 
Dat, Tribhuwan Dat, Radhika Dat and Bal- 
deo Dat and certain debts due from Sar- 
suti Kuar should be discharged from the 
proceeds. It was further agreed that the 
Singha Chanda estate should remain with 
Rajeshwari Dat and that Ramnagar should 
be divided into three equal parts and that 
one part should be given to Harbhan Dat, 
another to Ambika Dat and the third to 
Baldeo Dat. Rajeshwari Dat would in ad- 
dition pay Rs, 20,000 to the last mentioned 
three persons. Proceedings towards an 
appeal in the Privy Council in the Singha 
Chanda suit and proceedings in the Ram- 
nagar suit were withdrawn. The parties 
affected by these deeds, on whose be- 
half they were executed by the Court of 
Wards, were Rajeshwari Dat, Harbhan 
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Dat, Ambika Dat and Baldeo Dat. The 
suit in respect of Ramnagar in which 


Ambika Dat was then the plaintiff, was. ` 


withdrawn and dismissed on the 9th of 
August, 1897, and on the application of 
the Court of Wards the Judicial Commis- 
sioner’s Court finally closed on the 17th 
of August, 1897, the matter of the Privy 
Council appeal in the Singha Chanda case. 

On the 13th April, 1898, Rajeshwari Dat 
died and was succeeded by his widow Ritraj 
Kuar. Singha Chanda estate remained 
under the management of the Court of 
Wards. On the 12th November, 1900, Baldeo 
Dat died and was succeeded by his widows 
Jamwanti Kuarand Bidia Dei. The Ram- 
nagar estate remained under the manage- 
ment of the Court of Wards. On the 2ist 
of October, 1908, Ritraj Kuar died. On the 
death of Ritraj Kuar the question of suc- 
cession to the Singha Chanda estate arose 
again. The Court of Wards was advised 
that either Harbhan Dat or Radhika Dat 
must succeed to the estate. The succes- 
sion was obviously to the senior member 
of the Ganesh Dat branch. The senior 
member would have heen Harbhan Dat, if 
the adoption were considered to be an 
adoption by Tirbhuwan Dat during his 
lifetime. Ambika Dat’s mother and Ambika 
Dat (who, although a minor, was not at that 
time a child) asserted that Harbhan Dat's 
adoption did not militate against the claim 
of Ambika Dat. The Court of Wards desir- 
ing to obtain the decision on the question 
considered it advisable to have two regular 
suits instituted: oneon behalf of Ambika 
Dat against Harbhan Datand the other on 
behalf of Harbhan Dat against Ambika Dat. 
The first suit was instituted on the 18th 
April, 1906. The plaint therein is Rx. 254. 
The second suit was instituted on the 24th 
April, 1906. The plairt thereinis Ex, 253. 
Separate Counsel were retained for Ambika 
Dat and Harbhan Dat and the Counsel so 
retained were given instructions to obtain 
all the information which could be produced 
from their respective clients, their near 
relations and associates and prepare .their 
clients’ cases independently and each to 
put the best case which was possible in the 
interests of their respective clients. These 
suits were not, however, decided by the 
Court as under the advice of the Counsel 
employed, and with the sanction of the 
Board of Revenue, a compromise was filed 
on the Ist March, 1907, under the provisions 
of which Harbhan Dat and Ambika Dat was 
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each awarded one-half of the Singha Chanda 
estate. This compromise is Ex. A70. Permis- 
sion of the Court to compromise on these 
terms was obtained. It will be found in 
Ex, 256. ; 

. On the Ist of August, 1910, the portion of 

Singha Ohanda which had been allotted to 
Ambika Dat was released by the Court of 
Wards. Onthe 17th of March, 1916, the 
portion of the one-third of Ramnagar estate, 
which had been allotted to Ambika Dat, 
was released by the Court of Wards. Harbhan 
Dat died on 25th August, 1918, and was 
succeeded by his sons Chandrabhan Dat 
Ram and Indrabhan Dat Ram. On the 
17th February, 1919, Ambika Dat filed the 
suit out of which the present appeal arises. 

In this suit he claimed possession of the 
remaining halfof Singha Chanda and the 
remaining two-thirds of the Ramnagar 
estates, The position which he took was 
that under the provisions of Act I of 1869 
he was the successor-in-interest of Tirbhu- 
wan Dat. He contested the adoption of 
Harbhan Dat, asserting that the alleged 
adoption conferred no right upon the latter. 
Having thus asserted his title as successor- 
in-interest of Tirbhuwan Dat he claimed to 
succeed to the whole taluga by therule of 
lineal primogeniture as the representative 
of the nearest line. He asserted that he 
was in no way bound by the withdrawal of 
the proceedings leading up to the appeal 
to the Privy Council, or by the withdrawal 
of the suitagainst Tirbhuwan Dat, or by 
the alleged family settlement of 1893 or 
by the compromise of the suit of 1903 
which was effected on the Ist March, 1907. 
He further contested the transfers of por- 
tions of the estate which had been made by 
the Court of Wards and he impleaded the 
transferees in order to have those transfers 
set aside. Ambika Dat died during the pen- 
dency of the suit and was succeeded by 
his son Jagdish Dat whose name was 
substituted as that of the plaintiff. The 
suit was decided on the 5th of March, 1923, 
and dismissed. 

Jagdish Dat Ram, the son of Ambika 
Dat Ram, is now award under the Court of 
Wards. The Court of Wards has filed an 
appeal on his behalf in which it is sought 
to obtain possession over the half of the 
Singha Chanda estate and over the two- 
thirds of the Ramnagar estate which are not 
A present in the possession of the appel- 
ant. 
claim seeking to impugn the transfers has 
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not been appealed against. Bidia Dei Kuar 
the widow of Baldeo Dat is dead. She is 
represented in this appeal by the other 
widow of Baldeo Dat—Jamwanti Kuar. | 
I have found it necessary to make this 
lengthy statement of the facts in order to 
place the various proceedings in chronologi- 
cal order. Itnow remains to consider the 
force of the appeal. The arguments of 


, Mr. John Jackson on behalf of the appellant 


were directed tothe following points only:— 
He asserted his right to set up the title of 
his client as heir under Act I of 1869 by an 
attack on Kishun Dats and Tirbhuwan 
Dat’s dispositions. He alleged that on the 
merits the Court should hold that the exe- 


. cution of neither of the documents contain- 


ing these dispositions operated against the 
title of his client to the succession. He 
wished those documents to be eliminat- 
ed and proposed to go to Act I of 
1869 to establish that Ambika Dut must 
succeed (the estate being under List No. II) 
under the provisions of s, 22, cl. 6. He 
accepted the position that, in order to 
arrive at this position, it was necessary for 
him first to establish that he was not bound 
by the proceedings of the Court of Wards 
as contained in the alleged family settle- 
ment of 1897 and the compromise of the 
suits in 1907, He had further to meet the 
finding of the learned trial Judge that the 
present suit was barred under the law of 
limitation. The grounds of appeal were 
numerous. The majority of them, so far 
from being pressed, have not been referred 
to in arguments. The arguments have 
related only to grounds Nos. 9,10, 11, 12, 14, 
15, 16, 18, 19 and 20. 

The position of the appellant is peculiar, 
He is a ward under the Court of Wards and 
his Counsel has been retained by the Court 
of Wards. The main argument has been 
directed to prove misconduct or neglect by 
the Court of Wards in respect of the appel- 
lant’s case. Mr: John Jackson has been 
placed in these circumstancesin a delicate 
position. I wish to express on behalf of 
myself and my learned brother the ap- 
preciation of the admirable way in which 
he has conducted his argument. He has 
shown a whole-hearted’ devotion to the 
interests.of Jagdish Dat Ram and has 
criticised as stringently, as a Counsel could 
criticise, the actions of the Court of Wards 
in the previous proceedings. He has argued 
at length every point in the appeal which 
was wortharguing. In order to succeed in 
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this appeal if was necessary for him to 
establish that the decision of the Judicial 
‘Commissioner’s Court in 1892, the alleged 
family settlement of 1897; and the com- 
promise of 1907 did not stand as insur- 
mountable obstacles to the success of the 
appeal, and he further had to meet the 
decision on limitation. 
Ifit be held that as the result of the 

‘alleged family settlement of 1897 and the 
“compromise of 1907 the appellant is not in 
a position to re-open the settlement of one- 
third of Ramnagar with Harbhan Dat and 
one-third with Baldeo Dat and one-half of 
Singha Chanda with Harbhan Dat the 
appeal must fail. 

~ The first point that I propose to decide 
is as to the authority of the Court of Wards 
to act on behalf of a ward in the conduct of 
_ asuitoran appeal and its power to settle 

isputes between its wards by an arrange- 
ment of the nature of a compromise either 
in or out of Court and the limits within 
which its authority can be exercised. The 
law upon these points, so far as the Province 
of Oudh is concerned, is contained in the 
following enactments:— 

Local Act XVII of 1876, Ch, VII. 

Local Amending Act XX of 18y0. 

eo of Wards Act, Local Act III of 

1899. 

Court of Wards, Local Act IV of 1912. 
> The proceedings previous to the begin- 
ning of 1900 were regulated by Oh, VIII of 
Local Act XVII of 1876. The compromise 
of 1907 was regulated by the provisions of 
Local Act lII of 1899. 

The relevant section of Act XVII of 1876 
is s, 172, which is as follows: — 

-The Court of Wards shall have power 
to’ give such leases or farms of the whole or 
parts of the immoveable property under its 
charge and to mortgageor sell any part of 
such property and to do all such other acts 
as it may judge to be most for the benefit of 
the property and the advantage of the dis- 
qualified proprietors.” | 

Their Lordships of the Privy Council ‘had 
inthe case of Muhammad Mumtaz Ali Khan 
v. Farhat Ali Khan (2) to consider what 
was the position of the Court of Wards 
under Act XVII of 1876 in regard to a 
ward's property and the principles which 
should regulate the Court of Wards’ action. 
They statéd at page 404* that the Court of 

(2)-23 A. 394; 5 C. W. N. 881; 28 I. A. 190; 8 Sar. P. 
©. 5. 85 (P. G). - 

*Page of 23 A.—|Ed. |] < 
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Wards has, of course, all the ordinary powers 
of a guardian over the ward's property, 
supplemented by certain additional powers 
given by Statutes. They were considering 
an act of the Court of Wards in that par- 
ticular case, by which it alienated voluntarily 
in perpetuity certain villages to certain 
persons in lieu of a claim by them for 
maintenance against the estate. After 
pointing out that there was no justification 
in any order of the Court for such an 
alienation and that an award of arbitrators 
recommending such alienation was not 
binding on the minor, as the recommend- 
ation was outside the scope of the award, 
they continued— 

“Nor can the assignment of the villages to 
the respondents be justified under s. 172 
ofthe Act. Clearly it cannot, unless it comes 
within the final words, that the Court may do 
all such acts as it may judge to be most for 
the benefit of the property and the advant- 
age of the infant. It was not for the 
advantage of the appellant, or the benefit 
of his property, that two considerable por- 
tions’ of his estate should be disposed of 
without consideration. And there is not any 
trace throughout the proceedings of any 
thought having been taken as to what was 
beneficial to him or his estate.” 

Their Lordships did not decide that when 
the Court of Wards had after consideration 
judgeda certain course to be forthe benefit 
of the property and the advantage of the 
disqualified proprietors it was in any way 
debarred from taking that course or that 
its decision to take the course could bé 
successfully questioned by the ward when 
he attained majority. What was laid down 
was that when the circumstance showed 
that no thought had been taken as to what 
was beneficial to the ward or to the estate 
and action had been taken which was 
obviously to the disadvantage ofthe ward 
and the estate, the Court of Wards’ action 
was not protected under the provisions of 
this action. The construction which I 
place upon the provisions of s. 172 is that 
where it is established that the Court of 
Wards has done an act after having direct- 
ed its mind as tothe question whether the 
act isfor the benefit of the property and 
the advantage of the disqualified proprietors 
and has decided that such an act is for the 
benefit of the property and the advantage 
of the disqualified proprietors,a ward is 
notin the position on attaining majority 
to challenge the validity of the act upon 
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the ground that the act was not to his 
benefit or to the benefit of the property. 
If he were able to establish fraud or mis- 
conduct on the part of the Court of Wards 
the section would not protect the Court of 
Wards, for if fraud or misconduct were 
established the Court of Wards could not 
have judged the act to be “most for the 
benefit of the property and the advantage of 
the disqualified proprietors.” But, as I 
shall show later, there is on the facts no 
reliable evidence upon which apleaof fraud 
or misconduct can be established against 
those responsible for the management of 
the Singha Chanda and Ramnagar estates 
whilethose estates were under the Court of 
Wards. 

This being my view of the legal position 
ofthe Court of Wards up tothe period when 
Act III of 1899 came into operation I proceed 
to examine the earlier facts. 

The learned trial Judge has found and 
found correctly upon the evidence before 
him, that when the Court of Wards took 
possession of the two estates the estates and 
some ofthe proprietors were in a state of 
grave financial indebtedness, The evidence 
establishes that the indebtedness of the 
Singha Ohanda estate was just under 
14,00,000 rupees and the annual income was 
less than 1,40,000 rupees. The indebted- 
ness of the Ramnagar estate was just under 
22,25,000 rupees and the annual income was 
justunder 1,50,000. The debts in the case 
of Singha Chanda amounted to nearly ten 
years of the annual income and the indebted- 
ness inthe case of Ramnagar amounted to 
nearly fifteen years of the annual income. 
Nor was this all. The interest that was 
accruing upon these debts amounted to 
more than the annual income of each estate 
and decrees were in existence against the 
estates. The principal witness upon this 
point was Sir John Campbell who from 
May 1895 to May 1898 was Deputy Commis- 
‘sioner of the Gonda. He represented the 
Court of Wards in the taking over and 
administering the affairs of these estates. 
Hisevidence is, in our opinion, absolutely 
reliable. He refers to the indebtedness in 
his evidence at original page 2899 and 
succeeding pages. He said at page 2907.— 

“Within two years of my taking over 
charge of Singha Chanda, J tried’ to raise 
loans at a lower rate of interest and to 
some extent succeeded. I tried to per- 
suade the creditors to remit portions of 
their claims and also to some extent succeed- 
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ed. Ido not think we could do much in 
increasing the income because 1896 was a 
year of bad crops and 1897 was year of 
scarcity bordering on famine and many of 
the villages were in a very deteriorated state 
when they came under the Court of Wards 
management. I could not say if I succeed- 
ed in inducing the creditors to remit any 
portion of the principal, probably not. 
After trying all these methods I came to 
the conclusion that the estate could not be 
disencumbered of debt within a reasonable 
time without selling a considerable portion 
of it. My idea was that half of Singha 
Chanda and two-thirds of Ramnagar will 
have to be sold. The conclusion about 
Ramnagar I formed after some experience 
of its management.” 

And at original page 2908 in answer to a 
question by the Court said— 

“Q. Youhave stated earlier that by the 
380th September, 1896, the total debts had 
swelled to Rs. 16,22,570 (page 2902); can you 
suggest how the amount increased by over 
3,900,000 ? 

“A. During the year 1896-97 the debts in- 
creased by 14,02,472 for principal, 3, 21,742, for 
interestand Rs. 807 for costs. Of this approxi- 
mately 14,00,000 were borrowed for the pur- 
pose of paying off mortgages and loans carry- 
ing high rateofinterest; thedetails are given 
at pages 9 and l0ofthe report. Over 13} 
lacs were borrowed from Balrampur estate 
at 7 percent. per annum and 40,000 from 
Babu Manohar Lal at 9 per cent. Of the 
amount borrowed from Balrampur, 7,80,243 
was re-paid before the end of the year 
by set-off against the sale-price of the 
villages sold to that estate. The estate till 
then owed Rs. 9,20,449 principal, Rs. 54,079 
interest and Rs. 31 costs at the end of the 
year. These figures in columns 8, 9 and 10 
are arrived at by taking into account the 
remissions by creditors during that year 
amounting to Rs. 42,300-15-4 as detailed in 
column 8. Of these remissions Rs. 5,4z24-9-1 
was for principal. 

“Note:—Shown originalof Ex. D622. 

“On the 30th, September, 1896, the interest 
due from the date of superintendence 
amounted to 1,12.487. I took over the charge 
of the estate on the lst January, 1896. The 
creditors aid not agree to wait. The 
Allahabad Bank was also pressing for 
money. Under the circumstances I thought 
that the satisfactory way of clearing up the 
debt wasto sella portionof the property, 
Had the property been sold in execution 
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of decrees, the whole of the estate, quite 
probably, would have been wiped out to 
clear the debts. The creditors threatened 
to sue the Court of Wards. It was only by 
promisesof prompt payment that I could 
keap them out of Court or obtain remissions. 
There was afurther apprehension that the 
Courts might allow interest even after decree 
at the contractual rate. All these factors 
-determined the payment by sale of property. 
My views had to-be corroborated by the 
Board ‘before anything could be done.” 

Later on at page 2911— 

“T advertised the villages for sale. I asked 
Mr, Innes, the then manager of Balrampur 
estate, to purchase the villages. He con- 
sulted some legal advisers and Mr. Innes 
reply was thathe could not purchase be- 
cause of the insecurity of title, the appeal 
in connection with Singha Chanda being 
still pending. 

“The Maharaja of Darbhanga made certain 
enquiries which ended innothing. It seemed 
to me essential tosell the property in big 
blocks, if possible; otherwise, having sold 
the better villages I should have the 
inferior ones left in my hands and it did not 
seem tome thatin the economic condition 
of Gonda, twenty-five years ago there 
would be a sufficient number of small 
purchasers to absorb the large amount 
of land, I had for sale, within a reason- 
able period. There were no large talug- 
dars in the district to buy the property, 
excepting Balrampur. No person of status 
except Balrampur and Darbhanga made 
any enquiries, or approached me in response 
to my advertisement.” 

In reference to the estate of Ramnagar he 
deposed at original page 2914— 

“Before: taking the estate under the 
managemént I had to submit my report 
along with which I sent statement No. 18 
(original of Ex. D634). By reference to 
this copy I find that the total debts amount- 
ed to Rs. 21,349,316. The estimated income 
was put at 2,70,919. The Government 
demand was Rs. 1,238,834. After taking 
over charge of the estate I found the debt 
at the figufe given in Annexure 3A of the 
report (Ex. D635). The actual income 
realized during 1896-97 is given in state- 
ment I attached to‘the report for that year 
(original -of Ex. D557). It came to 
Rs. 1,49,637.and the actual payment to 
Government came to Rs, 1,22,106 that year. 
The personal expenses came to Rs. 9,8€0, 
law-expenses 6,183, subscriptions 1,273, 
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education 113, improvements 350, advances 
302, miscellaneous 4,926, leaving practically 
nothing for re-payment of debt that year. 

“I assumed charge of the estate on the 
16th December, 1895. The interest on 
debts from that date up to 30:h September, 
1897, came to 1,57,016 of which Rs. 1,06,473 
was interest on decrees, Rs. 16,000 interest 
on mortgages and 34,040 principally inter- 
est on money borrowed by the Court of ` 
Wards that year. These figures will be 
found in column 3 of Statement No. 34 
(D637). 

“During the year 1896-97 we had to 
borrow 11,41,600 to pay up the debts. Of this 
104 lacs were advanced by Balrampur at 7 
per cent., Rs. 50,000 by Sheo Charan Tewari 
at 6 percent., Rs. 40,000 by Nawab Shafa- 
uddaula at 9 per cent. and Rs. 1,600 by 
Bachu Dubey without interest. Of the 
sum advanced by Balrampur 9,83,766 was 
re-paid during the year by set-off against 
the price of the villages sold. The debt 
was reduced during the year to under 
13,090,000, This item appears in column 10 
of the Annexure(Ex. D637), i.e 12,53,299-11-3 
principal and 36,488-9-3 interest and ` 
Rs. 594-10-0 costs, The debts incurred 
appear in column 3 and the detail appears 
inthe report pages 11 and 12 (para. 30). 
Thisis the report I submitted from - which 
D635 is an extract.” 

And later on at original page 2916:— 

“After ten months’ experience of the 
management of Ramnagar estate and from 
the debts claimed and -proved it was quite 
clear to me that the greater part of the 
estate will have to be sold to make the 
management of the remainder possible,” 

This was.then the position of the estates. 
Had the Court of Wards not intervened, 
there is every reason to suppose that the 
propriecors, if left to themselves, would 
never have succeeded in putting their 
affairs in order and that eventually the 
whole of the estates would have vanished 
and the members of the family would have 
been left indigent. 

The first. point raised by Mr. Jackson for 
the appellant was that he has been unfairly 
prejudiced, by the refusal of the Court of 
Wards to take further steps in the matter 
ofthe Privy Council appeal on his behalf. 
Hereit must be considered what were the 
circumstances of the litigation between 
Tirbhuwan Dat and Shambhu Dat in res- 
pect of the Singha Chanda estate, Tira 
bhuwan Dat had come into Court basing 
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his title on a Will alleged to have been made 
by Kishun Dat in 1837 and attacked the 
disposition of 1878 upon the ground that 
it had been executed under undue influence 
and owing to coercion exercised over 
Kishun Dat. The trial Judge had decided 
that Tirbhuwan Dat failed to establish the 
execution of the alleged Willof 1887. The 
Judicial Commissioner's Court arrived at 
the same finding. There were thus two 
concurrent findings of fact that the exe- 
cution of the Will upon which Tribhuwan 
Dat based his claim had not been establish- 
ed. In respect ofthe point that the dispo- 
sition of 1878 was null and void by reason, 
as the Judicial Commissioner’s Court puts 
it, of “coercion or such importunity as is 
described ins. 11 of Act [ of 1869,” the 
trial Judge had found that there was no 
satisfactory evidence of coercion and over- 
powering importunity. The Judicial Com- 
missioners Court, arrived at the same 
conclusion. There were thus two concar- 
reot findings of fact against Tirbhuwan 
Dat upon that point. Tirbhuwan Dat 

had raised originally two further pleas:— 


(1) that the rule of lineal primogeniture 
obtained in the family, and 

(2) that Kishun Dat had held the pro- 
perty as trustee for the plaintifi’s father 
Ganesh Dat, 


Both these points were -decided against 
him by the trial Judge, and the Court of 
the Judicial Commissioner arrived at the 
same finding. Before the trial Judge no 
attempt was made to discredit the Will 
and codicil of 1878 to 1880 on the ground 
that they had not been registered within 
the period provided by the law. The Will 
had not been attacked on any such ground. 
A plea was raised for the first time in 
appeal to the effect that these dispositions 
were not valid as infringing the provisions 
of the law relating to registration. The 
Judicial Commissioner's Court considered 
that it was not open to Tirbhuwan Dat to 
take such a plea for the first time in appeal, 
but nevertheless proceeded to decide the 
plea and held upon it that Shambhu Dat 
as heir-at-law under the Hindu Law came 
under the provisions of s. 13, cl. (1), of Act 
I of 1869 and thatthe devise to him did 
not require to be made by a Will registered 
within one month from the date of execu- 
tion. In order to remove this decision 
against him, Tirbhuwan Dat would have 
had to satisfy their Lordships of the Privy 
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Council in the frst place that he was en- 
titled to take a plea in appeal which he 
had not taken in the trial, and further if 
he were entitled to take such a plea that 
the decision of the Judicial Commissioner's 
Court did not interpret the law correctly. 
If he failed upon these two points, his suit 
must fail because, whatever might have 
been his title to succeed to an intestate 
succession, the devise to Shambhu Dat was 
then a good devise. Itisto be noted that 
in the original suit he did not even set up 
that he was heir-at-law under Act I of 1869 
if the succession had been tothe estate of 
an intestate. As will be seen from the 
judgment of the Judicial Commissioners 
in appeal he had not during the original 
trial advanced any such plea. Mr. Deas 
dismissed his suit on the 16th of May, 1890. 
Their Lordships of the Privy Council had 
decided on 15th March, 1890,in Haidar Alt 
v. Tasadduk Rasul Khan (1) that by the 
true construction of s.22 (6) brothers take 
in the same manner as sons are directed to 
take by the preceding sub-section, and that 
the descendants of a deceased elder brother 
are preferred as heirs to the younger 
surviving brother in the case of an estate in 
List No. II. Itis very likely that Tirbhuwan 
Dat was not in a position to press a plea 
founded on that decision before the decision 
of his suit by Mr. Deas, but the fact 
remains that he had not taken that plea 
and preferred to take other pleas which 
put his case on a perfectly different footing. 
The following quotation from the judg- 
ment of the learned Judicial Commission- 
er's Court gives their appreciation of how 
Tirbhuwan Dat had chosen to conduct his 
case (page 385, Part ILI) :— 


“His original case on which he went into 
the Revenue Court was that the tulya had 
belonged to the Raja, who by his last Will 
and testament on the 17th May, 1887, had 
revoked the Will and codicils of 1878-50, 
and devised his whole estate to the appel- 
lant. ‘The Revenue Court having refused to 
recognise the Will of 1857 the appellant 
came into the Civil Court, setting up three 
inconsistent titles, as cestui que trust, as 
devises under the Will of 138/, and as heir- 
at-law under the custom of lineal primo- 
geniture, 


“Having failed to establish any of these 
titles, he in this Court seeks to set up a 
fourth title as heir-at-law under cl. 6, 5, 22, 
of the Statute,” 
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The Court continues— 
“But this is a title on which the Court 


cannot give him a decree, because it is_ not 
set up in his plaint.” 


The point for me to decide is not whether: 


‘an appeal to the Privy Council by Tri- 
bhuwan Dat would or would not have suc- 
ceeded, It would be idle to make a pro- 
nouncément on that point one way or .the 
other. He had been given permission to 
appeal and this permission must have been 
given on the ground that the case involv- 
. ed substantial points of law. It is not 
known what those points of law were. 
But I am in a position to decide, and do 
decide, that the Court of Wards or any 
one else who arrived at the conclusion that 
the prospects of the success of an appeal 
by Tirbhuwan Dat were very slight, took 
a view, which was a reasonable view which 
could be taken by any man who was either 


considering the advisability of prosecuting’ 


such an appeal himself or advising some 
one to whom he stood in a fiduciary relation 
todo so. But the matter did not end there. 
As has already been shown, Tirbhuwan 
Dat after obtaining leave to appeal 
between the 21st of April, 1893, and the 5th 
of September, 1893, did not file the neces- 
sary security for costs till the 10th October, 
1893,and on the date of his death on the 
llth of May, 1895, had not deposited suff- 
cient money (if he had deposited any 
money) towards the preparation of the 
printed record. Ambika Dat, after having 
obtained from the Judicial Commissioner's 
Court a declaration that he was in the 
opinion of the Judicial Commissioner's 
Qourt the successor of Tirbhuwan Dat and 
as such entitled to continue the appeal— 
he had obtained this recognition on the 
23rd of March, 1896—had not paid the sum 
of Rs. 3,500 which was required towards 
the costs of printing the record on the date 
on which he was directed to deposit it, had 
been granted one extension and had then 
been ordered to deposit the amount on the 
7th August, 1896, and on the latter date had 
only deposited Rs. 1,500. The Judicial 
Commissioner's Court had on his failure 
to deposit the full amount of Rs. 2,500 
directed the proceedings to be stayed and 
ordered that the appeal should not proceed 
without an order of the Privy Council. 
The Court of Wards took over the manage- 
ment of Ambika Dats affairs on the 23rd 
December, 1896. Between the llth August, 
1896, and the 23rd December, 1896, Ambika, 
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Dat had apparently taken no action towards 
applying for an order from the Privy 
Council. 

Mr. Jackson’s contention in respect of 
this portion of the case is briefly that it 
was very hard on Ambika Dat who was 
a minor under the guardianship of a par- 
danashin lady tocomply with the order to 
deposit the costs of printing the record, - 
that the order of the Judicial Commissioner's 
Court of the llth August, 1896, was not 
justified by law and was an unreasonable 
order and that it was the distinct duty 
of Sir John Campbell, once the affairs of - 
Ambika Dat had passed under his manage- 
ment, to take action at once in order to 
obtain the necessary orders from the Privy 
Council for the continuance of the appeal. 
He continued that had the proceedings 
in appeal been conducted properly the 
appeal would have been heard by their 
Lordships of the Privy Council, and-cer- 
tainly decided in favour of Ambika Dat. 
I shall take these pleas in order. On the . 
first I do not consider that Ambika Dat 
should have been allowed an unlimited 
time to make a deposit because he wasa 
minor under the guardianship of a parda- 
nashin lady. Undoubtedly such a person 
is under a disability in connection with 
legal proceedings. ‘Lhe fact that he was 
under this disability had “not prevented his 
application to continue Tirbhuwan Dat’s 
appeal being strenuously pressed before 
the Court of the Judicial Commissioner. 
But whatever treatment had been meted 
out to Ambika Dat by the Court of the 
Judicial Commissioner, Sir John Campbell 
was not affected. The same conclusion - 
applies to the question as to whether the 
order staying proceedings and referring 
Ambika Dat to an application before the 
Privy Council was unreasonable or illegal. - 
It is unnecessary for me to express any 
Opinion as to the propriety or validity of 
the order of the Judicial Commissioner's 
Court. Sir John Campbell was in no 
position to get that order varied, although 
he was in a position to file an application 
before the Privy Council to receive the 
appeal. But was he guilty of misconduct 
or even of neglect of Ambika Dat’s interests 
in refusing to apply for such an order? 
That is the question which I have to decide, 
As I have already stated previously, I do 
not propose to express an Opinion as to 
whether, if the appeal had been revived, 
it would or would not have been successful, -~ 
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No one can express an opinion of any value 
On sucha point. I am, however, of opin- 
ion that such an appeal might reason- 
ably have been regarded as of the nature 
of a forlorn hope. The matter had 
become further complicated owing to the 
fact that Ambika Dat was obliged to adopt 
the position of Tirbhuwan Dat in the 
matter of the appeal. That position was 
to the effect thdt the Will of 1878 was a 
bad Will. Now Ambika Dat as the heir of 
his father had been maintaining in the 
Ramnagar case against Tribhuwan Dat that 
the Will of 1878 was a good Will, and rely- 
ing upon the very Will which Sir John 
Campbell was asked to attack in the Singha 
Chanda, case. I donot say that it was an 
impossible position for Ambika Dat to set 
up as successor to Tirbhuwan Dat, a case 
absolutely contrary to the case which he 
was setting up as successor to his own father 
but this consideration might well have in- 
fluenced the Court of Wards in refusing 
to continue the matter. In the next place, 
before it was opén to Sir John Campbell 
to decide finally what to do in connection 
with the prosecution of the appeal, Sarsuti 
Kuar had adopted Harbhan Dat in May, 
1896. This introduced a further complica- 
tion. If this adoption was a good adop- 
tion, Harbhan Dat became successor to 
Tirbhuwan Dat in the Singha Chanda case 
and was the representative of ‘l'irbhuwan 
Dat for prosecuting .the appeal, and the 
continuation of the appeal proceedings in 
Ambika Dat's name alone could not possi- 
bly assist in the determination of the dis- 
pute between him and Harbhan Dat, unless 
—~and this could only be done with. great 
difficulty—Harbhan Dats name could be 
brought on as the name of another suc- 
cessor to Tirbhuwan Dat in the Singha 
Chanda appeal. Thenthere was the ques- 
tion of expense. The prosecution of the 
appeal in the Privy Council would have 
cost a considerable amount of money and 
the estates were heavily indebted. Fin- 
ally, the continuance of the dispute as to 
title was holding up the liquidation of the 
debts, for, as has been seen already, the 
main difficulty which stood in the way of 
the Court of Wards was to obtain pur- 
chasers for the village which had to be 
sold in order to save the situation in view 
of the uncertainty of title created by the 
disputes among the wards themselves. 
The revival of the Privy Council appeal 
would have held up the determination of 
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title for a further period, and during that 
period the affairs of the estate would have 
got into a worse and worse condition. 

Mr. Jackson lays great stress upon the 
fact, that Sir John Campbell on his own 
showing did not take legal advance on the 
question of reviving the appeal. Sir John 
Campbell explained his action in his evi- 
dence at original page 3156 and later— 

“Q. What was the solution that occur- 
red to you to make the title to Singha 
Chanda secure?” 

“A. It was very unlikely that the Privy 
Council would accept the appeal, the case 
being lost in two Courts I thought that 
the appeal was not-:likely to go upto the 
Privy Council as Ambika Dat had failed 
to deposit the money for the preparation 
of the record; the Court of the Judicial 
Commissioner had stayed proceedings subh- 
ject to revival by the Privy Council. 


“No more money would be lent by the 
money-lenders in such a state of affairs. 
This justifed the Board in assuming the 
responsibility of advancing Rs, 75,000. The 
policy was ‘wait and see for a short time.’ 
lf the proceeding in the Judicial Com- 
missioner’s Court fell through there was 
no insecirity of title for Singha Chanda. 
The idea of compromise did not come in 
at that stage. I waited and saw from yth 
December to 16th December, 1896, when 
Ramnagar had to be taken under the Court 
of Wards owing to mismanagement by 
Sarsuti Kuar. 

“As regards Ramnagar the debt was com- 
paratively much bigger and the bulk of 
it was covered by decrees. I formed my 
conclusion about Ramnagar earlier on that 
ground. 

“I may have come to know before taking 
over Ramnagar that Ambika Dat had been 
given the right to appeal to the Privy 
Council in the Singha Chanda case 1 also 
probably knew that the Judicial Commis- 
sioner had stayed the proceedings in that 
in August, 1696. I did not prosecute that 
appeal when Ambika Dat had not pro- 
secuted it. It would be more correct to 
say that I did not try to revive that appeal. 

“Note :—Shown letter No. 536, dated 9th 
March, 1896, from Deputy Commissioner, 
Gonda, to Commissioner, Fyzabad. 


“This letter was written in consequence of 
a conference with Mr. Moule on the 7th 
March, 1897. I said in this letter that I bad 
been informed by Mr. DeQruyther that the 
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chances of defeat before the Privy Council 
were slight, I meant Rajeshwari Dat's defeat. 
1 was recommending a loan of 5 lacs from 
Balrampur estate and suggested that 
Counsel's opinion should be asked. I made 
a mistake when I said that this letter was 
the result of conference with Mr. Moule, 
That took place a year later. 

“Q. Did this opinion of Mr. DeGruyther 
influence you not to revive Ambika’s appeal 
to the Privy Council?” 

“A. It probably had some effect.” 

“I did not take any legal opinion on the 
point to the best of my recollection as the 
case had been consigned torecord before the 
Court of Wards took over charge.” 

I do not consider that the omission to take 
legal advice affected the matter. If Sir 
Jobn Campbell had taken legal advice he 
would not have learnt more than what he 
could have learnt for himself. He was 
Deputy Commissioner of Gonda. He was 
not ignorant of talugdart law or taluqdart 
cases. He was ina position to decide for 
himself thatihe prospects of success were 
very slight. All the circumstances which I 
have mentioned could bave been present in 
his mind without taking legal advice. I 
find that Sir John Campbell's omission to 
revive tha appeal on behalf of Ambika Dat 
cannot be considered to constitute either 
misconduct or neglect of Ambika Dat’s in- 
terests, and that theomission to continue the 
appeal was justified under the provisions of 
s. 172 as an act judged “to be most for the 
benefit of the property and the advantage 
of” Ambika Dat. 

I next proceed to the proceedings of 189€- 
1897. Sir John Campbell stated in his evi- 
dence as has already been noted, that until 
the conflicting claims of Shambhu Dat, 
Harbhan Dat and Ambika Dat were settled 
and thetitles made clear it was impossible 
to obtain purchasers for the villages which 
it was necessary to sell in order to pay off 
the debts of the estate and save the heavy 
interest charges. A portion had tobe sold 
to save the remainder. The more the sales 
were delayed the greater became the obli- 
gations, and if the sales were delayed too 
long the wholeestate would have gone. A 
reference of these disputes to the decision 
of the Civil Courts would have resulted in 
dangerous delay. It has. been seen that 
the suit instituted by Tirbhuwan Dat against 
Shambhu Dat in 1888 was decided on appeal 
in the Judicial Commissioner's Court on 
the 23rd December, 1892, and.then leave had 
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been obtained to appeal tothe Privy Council. 
If the determination of the disputes was 
to be by Judicial Tribunals the Court of 
Wards could well have anticipated that the 
final decision would not be arrived at for 
years, The course which Sir John Camp- 
bell adopted with the approvel of the Board 
of Revenue was to appoint Mr. DeGruyther 
and Mr. Chamier, who were then leading 
Counsel at the Lucknow Bat and both well- 
conversant with taiugdari disputes in general 
and this disputein particular—for they had 
both appeared in the Singha Chanda cease: 
Mr. DeGruyther as Counsel for SbhambkLu 
Dat and Mr. Chamier as Counsel for Tirt bu- 
wan Dat—to advise as to a settlement be- 
tween the wards upon the basis of which a 
final settlement could be made. Sir John 
Campbell's evidence upon this matter js at 
original page 2921 and the following pages. 
I make some quotations from it— 


“To the best of my recollection I acted 
under the orders of the Board about this 
compromise. I may have suggested to the 
Board the idea of the compromise but could 
not have undertaken it without their orders. 
Theidea underlying the suggestion was 
partly to stop the :1uinous litigation which 
the estates could not afford and partly to 
facilitate the sales for the liquidation of 
debts. My objection in stopping litigation 
was to prevent the estate running further 
into debt. 

“OQ Did you consider the compromise 
to be most advantageous to the parties con- 
cerned? 

“A. I donot remember the terms of the 
compromise and in any case it was not my 


‘business to dispute what the arbitrators 


had decided. They were Messrs, Chamier 
andDeGruyther, 

“Q, Would you please look into the 
compromise and then say ifthese gentlemen 
were arbitrators in the technical legal sense 
or gentlemen who had been engaged in the 
previous litigation, knew all about the case 
and could give their sound legal opinion 
on the title of the parties concerned and 
could suggest the best line for the compro- 
mise. 

“ Note :—Shown Exs, 5 and 6. 


“A, On going through Ex. 5I find that 
the Court of Wards, 1. e., the Board of 
Revenue, ordered that the Deputy Commis- 
sioner oj Gonda should with the assistance 
of Messrs. Ue Gruyther and Chamier, Bars- 
at-Law submit to the Court of Wards 
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proposals of compromise. 
wording in Ex. 6 

“I left it to these gentlemen to give the 
advice, and make recommendations as they 


The same is the 


were trained lawyers and well-acquainted. 


with the whole of the previous litigation 
and likely to be as impartial as anybody I 
knew. If Ihad not accepted their recom- 
mendations I should not have forwarded 
them to the Board without comment. I 
knew that our proposals were unanimous 
and they were agreed to by the Board on 
the 14th June, 1897. The deeds were prepar- 
ad accordingly. 

“@. Under the Will of Raja Kishan Dat 
Ram, Ambika’s father and Baldeo were 
entitled each to a fourth of Ramnagar. 
Under the compromise each got a third of the 
residue left after the sales effected to pay 
debts. Did you not consider this arrange- 
ment most advantageous to both of them ? 

“A. My recollection isthat the Will was 
ignored by the arbitrators as we considered 
that Tirbhuwan Dat was mainly respon- 
sible for squandering the greater part of 
the estate and that a third which would 
remain to Ambika Dat and Baldeo Dat 
separately would not equal in value the 
one-quarter share which they would have 
received underthe Will had the property 
remained in tact. This one-third would be 
less thana fourthin the entire estate. 

“By Court. 

“Q. You have said yesterday that the 
share allotted to Ambika Dat under the 
compromise of 1897 was less than what he 
should have got under Kishun Dat’s Will. 
Can you suggest what should have influenc- 
ed you, Sir Edward Chamier and Mr. De- 
Gruyther in thus reducing his share? 

“A. In the first place, Tirbuhuwan Dat 
was the manager of the entire estate under 
the Willof Kishan Dat, Ambika Dat and 
Baldeo Dat were thus proportionately liable 
for the debts incurred by Tirbhuwan Dat 
for the benefit of the estate. 

“Secondly, Ambika Dat and Baldeo Dat 
had not till then established their title to 
the legacy under Kishan Dat's Will. Tirbhu- 
wan Dat had contested the title claimed 
by Ambika’s father and if his defence 
succeeded Ambika should have got no 
portion out of Ramnagar except perhaps as 
a guzaradar, Taking all these facts into 
consideration we came to the conclusion 
that the provision made for Ambika Dat 
and Baldeo separately under the compro- 
mise of 1897 was both fair and reasonable.” 
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Upon the view as to the law regulating 
the conduct of the Court of Wards, which 
I have already given, the Court of Wards 
was entitled to make such a settlement on 
behalf of the wards, and it is impossible to 
find that the settlement was conducted 
otherwise than fairly and intelligently. I 
go further and find that it would have been 
difficult to make a better settlement. The 
two legal gentlemen who were appointed to 
advise were competent and trustworthy. 
It was not difficult for Mr. Jackson to 
criticise the settlement in detail, There 
is no settlement of such a nature that can- 
not be criticised in detail. The settlement, 
however, is, in my opinion, an eminently fair 
settlement and one which cannot possibly 
be attacked on the ground of misconduct 
or neglect of duty. 

1 now come to the third stage in the 
proceedings—that is, the stage when after 
the death of Ritraj] Kuar cross-suits were 
filed between Ambika Dat and Harbhan 
Dat. On the death of Ritraj Kuar the 
dispute between the Shambhu Dat branch 
and the Ganesh Dat branch came to an end, 
for the Ganesh Dat branch succeeded by 
intestate succession to Singha Chanda, the 
Shambhu Dat branch having died out. On 
this occasion there was not the necessity 
to avoid litigation which had existed in 
1896-97, as the property had already been 
sufficiently relieved by previous transfers, 
At the time of the institution of the suits 
Mr, Hailey was Deputy Commissioner of 
the Gonda district and as such in charge 
of the estate under the Court cf Wards. 
It was decided by the Court of Wards that 
these suits should be inslituted and the 
Court of Wards appointed two leading 
Allahabad Barristers, Mr. Ryves and Mr. 
Wallach, as Counsel for Harbhan Dat and 
Mr. St. George Jackson, a leading Counsel 
of Lucknow, as Counsel for Ambika Dat. 
The manner in which these legal proceed- 
ings were conducted will be found in the 
evidence of Mr. George Jackson given in 
the case under appeal. It clearly shows 
that Counsel were given a perfectly free 
hand to do what they considered best for 
their clients, and that they were put in 
communication with their clients and given 
every opportunity of ascertaining the facts 
and forming an opinion as to the course 
most in their clients’ interest. They receiv- 
ed their fees from the Court of Wards but 
there isno ground for a suggestion that the 
Court of Wards in any way interfered with 
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them in the conduct of the cases or still less 
for the suggestion (which although made 
in the Court below was not made in the 
appeal) that the Court of Wards having 
deliberately decided on a course contrary to 
the interests of Ambika Dat had instituted 
fictitious legal proceedings to obtain the 
settlement on whichit had already decided. 
Ambika Dat was at that time a ward of 
Court but he was not an immature lad. It 
is in evidence that he was born in August 
1886 and at the time when the suits were 
instituted he was nearly 20 years of age. 
Mr. Jackson's evidence shows that he was 
in the closest touch with Ambika Dat and 
his mother Bachcha Kuar, that he took his 
instructions from both, and was assisted by 
their entourage in advising on and procur- 
ing evidence. I find that Mr. St. George 
Jackson conducted the case on behalf of 
Ambika Dat competently, and. that Ambika 
Dat would have been in no better position 
n regard to these proceedings if he had 
been a major and nota ward of the Court. 
it is difficult to see what better course the 
Court of Wards could have pursued. It 
would not have been to the interest of the 
wards to release their estates in order to 
enable them to conduct the proceedings 
themselves. They would have been in a 
worse position if the estates had been so 
released. 

The law affecting the Court of Wards, 
during the period of these suits, is to be 
found in Local Act ILI of 1899. Chapter 
VII is in regard to suits. Section 47 states: 

“The exercise of any discretion conferred 
on the Local Government or the Court of 
Wards by this Act shall not be questioned 
in any civil suit.” ; i 

Apart from this section the position of 
the Court of Wards remained under Local 
Act III of 1899 much the same as it had 
been under the previous Act. There can 
be no doubt that it had authority to compro- 
mise suit on behalf of or against ward even 
when two such wards were contesting 
parties in the suit. Iexpress no opinion 
as to the effect of possible fraud or miscon- 
duet on the part of the Court of Wards in 
this particular for on the facts there was 
no fraud or misconduct. 

The question for decision in the cross- 
suits was not an easy one. It depended 
largely upon the determination of the effect 
of theadoption of Harbhan Dat by Sarsuti 
Kuar. If that deed of adoption were held to 
establish an adoption by Tirbhuwan Dat 
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himself, Harbhan Dat came under s. 22, 
cl. 5. Harbhan Dat would then have 
succeeded to the estate of Singha Chanda 
and Ambika Dat would have got nothing. 
L refuse to express an opinion as to what 
the result of the suits would .have been if 
they had been fought out. This much is 
clear. It was by no means certain that 
Ambika Dat would haye succeeded, 
and if hbe failed he got nothing. Mr. St. 
George Jackson explains how the com- 
promise came about. His evidence on this 
point will be found at original page 1966 
and the subsequent pages:— 


“Q. How and when was the suggestion 
as to compromise made? 

“A. I cannot give you the very incep- 
tion of that matter because I donot re- 
collect it, but certainly both during and 
just immediately after the cross-examin- 
ation of the aforesaid four witnesses I was 
informed, to the best of my recollection, by 
Ambika Dat Ram that Musammat Sarsuti 
Kuar was ready for compromise. I gathered 
that Ambika Dat and his mother would 
like to compromise at 10 annas and 6 
annas, | 

“Q. How did you gather that? 

“A, Ambika Dat gave me to understand 
that Sarsuti Kuar was so disappointed at 
the manner in which the four important 
witnesses, examined in January 1907, bad 
acquitted themselves, that she was ready 
to stop the caseand not to risk any further 
danger. 


“He did not tell me what Sarsuti Kuar 
wanted but he seemed anxious that Ishould 
try and get 10 annas for him and 6 annas 
for Sarsuti Kaur. i 

“Q. Did you give your advice off-hand 
4 after consulting the mother of Ambika 

at? 

“A, My impression is that certainly I 
had an interview with Ambika Dat’s mother 
about this before I expressed my private 
opinion. 

“Q. What did you gather from her 
talk ? 

“A. I gathered that she was very anxious 
for acompromise in which her son would 
have the whip-hand, 1. e., the best of the 
bargain, and I may have said that if I 
cannot get 10 annas and 6 annas, shall 
I try for 9 annas and 7 annas. My im- 
pression is that she was willing to this as 
that would still give her son the best of the 
bargain. -Isubsequently wrote to Mr, Wal- © 
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lach to that effect and have got a copy of my 
letter in Court. 

“Note. Pin Gas the latter, dated 29th 
January, 1907, marked Ex. WW 30. 

“This is in my own handwriting and 
bears my signature. Mr. Wallach got one 
similar to this to the best of my recollec- 
tion. 

“I got Mr. Wallach’s reply, dated 30th 
January, 1907, acknowledging mine of the 
29th January, 1907. 

“Note.—-Produces Mr. Wallach's letter, 
dated 10th January, 1907, with its cover, 
respectively marked Exs. WW31 and 

WBA. 

“I have long known Mr. Wallach. I have 
seen him writing and signing, and this 
letter (Ex. WW31) and cover (WW3l1A), 
surely the letter, isin Mr. Wallach’s hand- 
writing. The cover may be in Babu Lalit 
Mohan's handwriting. 

“After getting Mr. 
communicated the information it contained 
to ‘Ambika Dat personally, and 1 feel 
pretty sure tohis mother too. The mother 
andson still wanted to get more than an 
8 annas share but if that was not likely 
or possible they were willing to take 8 


annas. They certainly both welcomed a 
compromise. 
“Before Mr. Wallach left Gonda for ~ 


' Allahabad I think it had been tacitly under- 
stood by both sides that there certainly 
would be acompromise and as matters then 
stood at 8 annas for each ward. 
lasted before Mr, Wallach left for Allah- 
abad to consult the Legal Remembrancer? 
“A. [cannot tell you definitely unless I 
have the proceedings of the Court before 


me. 

“Q. By the time Mr. Wallach left for 
Allahabad what was the attitude of Ambika 
Dat and his mother? 

“A, They were willing for a compromise 


certainly. In their own hearts they wanted’ 


a compromise by which Ambika Dat should 
get the best of the bargain but if that were 
not possible they were willing to. take an 
equal share rather than go on with the 
litigation. 

“Q. In arriving at this decision, were 
they in any way influenced by you? 

“A. As far as I could gather neither 
mother nor son were very joyful over the 
prospects of Ambika Dat's success in the 
ease, and that was why I was being con- 
stantly abjured to fight my hardest, When 
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the four witnesses broke down as they 
seemed to think, they got more cock a- 
hoop and wanted to hitthe iron while it 
was hot to their own advantage. My humble 
advice was that as yet Messrs. Chamier and 
Campbell had not given evidence, Sarsuti 
Kaur appeared to be demoralized. All the 
three learned Counsel for Harbhan Dat ap- 
peared tobe ready for compromise, and it 
appeared to me that Ambika Dat was getting 
a property worth six lacs after a bloodless 
fight and that this was the time, if ever, to 
accept acompromise, at a bigger share, if 
possible, for Ambika Dat, and if not possi- 
ble then at an equal share. 

“Q. What were Messrs. Campbell: and 
Chamier to be examined about ? 

“A. Mr. Chamier, I understood, was 
likely to give evidence which would estab- 
lish Tirbhuwan Dat’s Will and Mr. Camp- 
bell would give evidence which would 
ee the adoption of Harbhan Dat asa 

act. 

“I pointed out that if these two gentlemen 
were to give evidence on behalf of Harbhan 
Dat noone for a moment would discredit 
their evidence. 

“By the Court. 

“In my opinion as Counsel, the success, 
of Ambika Dat in that litigation depended 
very largely, if not entirely, upon the ab- 
sence of proof of Tirbhuwan Dat's Will and 
Harbhan Dat’s adoption. 

“To the Counsel for defendant No. 1. 

“Mr. Wallach returned to Allahabad and 
later on, on getting information that the 
Legal Remembrancer Mr. Greeven and Mr. 
Cruickshank, Member of the Board incharge 
of the Court of Wards, were willing to 
allow acompromise to be effected, I went 
on behalf of Ambika Dat to Allahabad 
7 a and have the matter properly set- 
tie 

“To the best of my recollection I had an 
interview with both of these officers at 
which Mr. Wallach happened to be present. 
I think I did try to suggest a compromise 
by which Ambika Dat was to get a bigger 
share than Harbhan Dat. But Mr. Wallach 
from the first to the last would never hear 
of anything less than equal share for such 
ward. 

t Do you remember having informed 
the Legal Remembrancer and the Member 
incharge of Court of Wards that the mother 
of Ambika Dat was willing to accept 8 
annas for her? 

“A. My impression is that I suggested 
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that Bachcha Kuar would like more than 
8 annas but if that was not going to be 
allowed then she would accept 8 annas 
share rather than go on fighting. 

“The Board and Legal Remembrancer 
would not allow any compromise other- 
wise than in equal shares. We were in- 
structed to tell the Subordinate Judge, 
Gonda, that suits be adjusted between the 
rival wards on this basis. We returned 
later on to Gonda. Iam sure I informed 
Ambika Dat that acompromise in equal 
shares had been allowed by the authorities 
to be made, He got to know this before 
the application asking for the Court's sanc- 
tion to the compromise was filed in the 
Court ofthe Subordinate Judge at Gonda. 
There was ahearing before the Subordi- 
nate Judge at Gonda. He treated the matter 
quite seriously and not at allasa perfunc- 
tory matter. When I informed Ambika 
of the Board's decision he was for accept- 
ing it rather than rejecting it. [am not 
sure if Ispoke to his mother about it. 

“Sarsuti Kuar did not show any desire 
to throw up her hands unqualifiedly and 
abandon the fight. Ambika Dat and his 
mother had not any very great stomach for 
a further fight either. . 

“T did not consider, even fora second, 
that getting of property worth 6 lacs, after 
a bloodless fight, was dis-advantageous of 
Ambika Dat.” 

Two letters to which Mr. St. George Jack- 
son refers in this portion of his evidence 
are as follows :-— 

“Bar Library, 
“ Lucknow, 
“29th January, 1907. 
“Dear Wallach, 

“Messages have been brought to me to 
the effect that Musammat Sarsuti Kuar is 
willing, for the Singha Chanda cases to be 
settled out of Court and on inquiry I have 
found that she and others concerned are 
desirous of having these two cases com- 
promised. It appears that Musammat 
Sarsuti Kuar is willing to treat the matter 
on the basis of the Government Revenue, 
that is to say, Harbhan Dat to get 
Rs. 27,000 and Rs. 35,000 to be given to 
Ambika Dat; this seems to suggest 7 annas 
and 9 annas out of 16 annas. I think that 
the pleadings of the parties and the evi- 
dence should stand as they do and thata 
decree be passed in each suit simply stating 
that it is a consent-decree and that neither 
plaintiff will sue the other during the life- 
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time ofthe other for that portion of the 
Singha Chanda estate which is decreed 


against him. I think in the interest of the 


wards it is best to stop a protracted litiga- 
tion as they are already both very much in 
debt and in the long run one or the other 
must be ruined. I also think that all the 
Barristers and Pleaders engaged should 
receive their fees for the month of March 
as personally Ihave lost much by being in 
this case and do not see my way to endur- 
ing a sacrifice for the month of March as 


well, the payment of the fees for all would, 


I am sure, be cheerfully made by the wards, 
were they now seniors. A joint petition 
might, I think, be madeaccordingly. 
“ Yours sincerely, 
“St. George Jackson.” 
“Gonda, 
“30th January, 1907. 

“Dear Jackson, 

“T beg to acknowledge the receipt of 
your letter of yesterday's date. I did not 
reply the same at once as I first wanted to 
interview Rani Sarsuti Kuar. This I have 
now done. You have been evidently mis- 
informed as to the Rani’s wishes. She saye, 
that she is fully aware of the fact, that it 
is only the Board of Revenue that can 
decide to have the cases compromised. 
She added, that as far as she is personally 
concerned, she is not averse to compromise, 
although she is not anxious for one. She 
desires to leave the matter entirely in the 
hands of the legal advisers retained on 
behalf of her son with this reservation, 
that she would not consent to any compro- 
mise, by which her son would get less than 
the other side. 

“As soon as I go to Allahabad, I shall 
lay your letter and my reply before my 
leader and the Legal Remembrancer. 
Should a compromise be agreed upon, 
matters ought to be settled with as little 
delay as possible. : 

“Personally I would disapprove of a 
compromise, which did not preclude the 
question at issue from being re-opened by 
the parties or their heirs. 

‘Yours sincerely, 
“W. Wallach.” 

I accept Mr. St. George Jackson's evi- 
dence as reliable. His evidence establishes 
that Ambika Dat was given every reason- 
able opportunity of prosecuting his claim. 
I further find that Ambika Dat was. well 
advised by a competent Counsel, and that 
the competent Counsel after giving full 
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consideration to the facts and circumstances 
advisad in favour of the compromise. The 
compromise took place accordingly. The 
Counsel is still of opinion that the com- 
promise was in the best interests of Ambika 
Dat. Although there was no necessity 
under the lawfor the Court trying the suits 
to grant leave that the compromise was in 
Ambika Dat’s interests it was asked to grant 
leave and granted it. | 

I find that Ambika Dat was bound by the 
Settlement of 1897 and by the compromise- 
decree of 1907. On this decision the ap- 
peal must fail. It is not necessary to go 
into other points raised, but I wish very 
shortly to note that In any circumstances 
I consider that the present suit was barred 
by limitation. I would, therefore, dismiss 
this appeal with costs, 

I wish to place on the record my apprecia- 
tion of the care and thoroughness with which 
the learned trial Judge has decided the suit 
oul of which this appeal has arisen. 

Ashworth, J.—I agree with the find- 
ing that the suit is barred by the proceed- 
ings of the Court of Wards while it manag- 
ed the estates in question and represented 
the interest of the appellant or his pre- 
decessor-in-interest. In this view of the 
case Ido not consider ib necessary to ex- 
press any finding whether the suit was or 
- was not barred by limitation. 

By the Court.—The appeal is dis- 
missed with costs. 


A, N. A. Appeal dismissed, 


LAHORE HIGH COURT. 
Sgconp CIVIL APPEAL No 2210 or 1925. 
February 13, 1926. 
Present:—-Mr. Justice Campbell. 
MUNICIPAL COMMITTEE of 
AMRITSAR—Derenpant—APPELLANT 
VETSUS 
SHANKAR DAS—PLAINTIFF— 

| RESPONDENT. 

Electricity Act (IX of 1910), s. 42, Sch. I, el. VI (D 
—Failure to supply energy on requisition—Liability 
of licensee for damages —Non-payment of bill effect of 
—Statutory duty, imposition of penalty, whether bar 
to civil suit. j 

A licensee for the supply of electrical energy, 
being bound under the provisions of cl. VI (1) of the 
Schedule to the Indian Electricity Act to supply ener- 
gy within one month ofa proper requisition, is not 


entitled to claim exemption from such liability on ` 


ths ground that a revised billsent after the expiry 
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ofthe month was not paid by the person making the 
requisition. fp 537,col 2; p. 538, col. 1.3 

Acivilsuit fordamages against a licensee for failure 
tosupply electrical energy ona proper requisition being 


.made, is not barred though the Statute which has 


created the liability to supply energy has itself imposcd 
a ey for non-performance of the duty. ‘p. 538, 
col. 1. 

Khan Chand v. Golab Ram (1) and Atkinson v. New- 
castle and Gateshead Waterworks Co. 2) distinguished. 


Second appeal against a decree of the 
‘District Judge, Amritsar, dated the 6th 
May, 1925. 

Mr, Sham Dass, for the Appellant. 

Mr. Ralli for Mr. Jagan Nath Aggarwal, 
for the Respondent. 

J UDGMENT.—This is a second ap- 
peal against the decision of the District 
Judge, Amritsar, upholding a decree for 
damages granted against the Municipal 
Committee, Amritsar, the cause of action 
being the failure of the Committee to 
supply the plaintiff with electric energy 
in compliance with a requisition made 
under the provisions of the Indian Elec- 
tricity Act. 

Three points are urged: firstly, that the 
requisition is not in accordance with law; 
secondly, that the plaintiff was himself in 
fault in not paying a demand by the Com- 
mittee for preliminary costs; and thirdly, 
that no civil suit for damages lies in view 
of the fact that a criminal offence is created 
by 8.42 of the Actand a penalty is im- 
posed ‘against the licensee who fails to 
supply the energy in accordance with the 
conditions of his license. 

On the firat point the learned District 
Judge held that the defendant Committee, 
having acted upon the requisition and 
accepted paymentof their bill for charges, 
were estopped from questioning the cor- 
rectness of the requisition. Itis possible, 
as urged before me, that there was not in 
law any actual estoppel, but the requisi- 
tion was perfectly regular under the rules. 
The premises were adequately described, 
and, although the requisition was signed 
by the plaintiffs son, it was signed by him 
for his father. The fact that the requisi- 
tion was acted upon is very good evidence 
that it was in order. 

The second point has still less force. The 
requisition was made on the dth July, 1922, 
and on the 7th July the Committee sent 
the plaintiff a bill for the cost of the ser- 
vice line. This was paid and under cl. VI 
of the Schedule to the Act the Committee 
was then obliged by their terms of license 
to supply energy within one month of the 
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making of the requisition. The Committee 
did not do so and, on the 8th of November 
sent the plaintiff another and revised bill 
of charges which he refused to pay. It is 
argued that under cl. VI -(1) (b) the defend- 
ant was entitled to refuse to supply energy 
because the second bill was not paid. This 
is not so, since the first part of the clanse 
required the Committee tosupply energy 
within one month of the requisition, and 
everything demanded within that one month 
had been paid. 


On the third point Iam asked to hold 
that, when a statutory duty is created, a 
person, alleging injury from non-perform- 
ance of that duty cannot bring an action 
for damages against the person on whom 
the duty is imposed if the Statute lays 
down a penalty to be exacted on conviction 
for non-performance of that duty. In sup- 
port of this contention reliance is placed 
‘upon Khan Chand v. Golab Ram (1) and 
an English case, Atkinson v. Newcastle and 
Gateshead Waterworks Co. (2). The former 
ruling does not apply because s. 42 of the 
Indian Electricity Act does not provide that 
the present plaintiff has any remedy, but 
merely imposes a penalty upon the defend- 
ant. Hence the ruling in that case that 
when a special remedy is provided by 
Statute the plaintiff is bound to exhaust it 
before filing a suit has nothing to do with 
the present case. The English case is 
scarcely of more assistance to the appellant 
and certainly does not lay down the -rile 
put forward by him. It was an action for 
damages on account of the defendants not 
having kept their pipes charged as required 
by s.42 of the Waterworks Clauses Act, 
1847, and it was held by the Court of Ap- 
peal[questioning as a proposition of general 
applicability the rule enunciated in Couch 
v. Steel (3)] (a) that the mere fact that the 
breach of a public statutory duty has 
caused damage, does not vest in the person 
suffering the damages a right of action 
against the person guilty of the breach: (b) 
that whether the breach does or does not 
give such right of action must depend 
upon the object and language of the par- 
ticular Statute; and (c) that the particular 


(1) 10 Ind. Cas. 133; 39 P. R. 1911; 142 P. L. R. 
1911; 234 P. W. R.1911. 

(2) (1877) 2 Ex. D. 44l; 46 L, J. Ex. 775; 25 W R. 
794; 36 L. T. 761 . | 

(3) (1854) 3 El. & BL 402; 23 L. J. Q. B. 121; 2 
C. L. R. 940; 18 Jur. 515; 2 W. R. 170; 118 E. R, 
1193; 22 L. T. (0, s.) 271; 97 R. R. 555. 
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Statute under examination did not give 
that right. 

Here in India we have s.9 of the C. P. 
C. which declares that the Courta have 
‘Jurisdiction to try all suits of a civil nature 
excepting those of which their cognizance. 
is either. expressly or impliedly barred.” 
There is nothing inthe Indian Electricity 
Act which bars either expressly or im- 
pliedly the present suit, and there are re- 
ported cases in which, apparently, it never 
occurred to anyone to question the juris-~ 
diction of a Civil Court to try a suit 
against a licensee for damages for a 
breach of duty under the Indian Electri- 
city Act. 

There are no are 8 for interference 
with the decision of ‘tne lower Appellate 
Court. I dismiss the appeal with costs. 

ALN. A, Appeal dismissed. 
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OUDH CHIEF COURT. 
Civie Revision No. 42 or 1926. 
March 30, 1926. 
Present:—Sir Louis Stuart, KT., 


Chief Judge. 
- S§HAIR ALI—PraintirrF—APPLICANT 
versus - 
J URAWAN--Dsrenpant—OpposiTE 
; PARTY. 


C. P. C. (Act V of 1908), O. XX, r. 4—Judgment 
of Small Cause Court—Contenis. : 

Under the provisions of O. XX, r. 4, C.P.C., a 
judgment of a Court of Small Causes need not con- 
tain the reasons for its decision and, therefore, is not 
a bad judgmentin law merely because it does not 
contain such reasons. [p. 539, col. 1.] 

Jai Lal v. Bakhtawar (1) distinguished. 7 

Revision against an order of the Munsif, 
Fatehpur (at Bara Banki), acting as Judge, 
Small Cause Court, dated the 2nd February; 
1926, | 

Mr. Haidar Husain, for the Applicant. 

- JUDGMENT.—The point taken in this 
application under s. 25 of the Small Cause - 
Courts Act is tbat the judgment of the Small 
Cause Court Judge is not a judgment in . 
law because it does not give the reasons . 
for the decision. In suppoyt of this appli- . 

cation reliance is placed upon a decision 
which was arrived at by the Additional 
Judicial Commissioner Mr. Wells in the 
year 1904, which is reported as Jaz Lal v. 
Bakhtawar (1), in which he stated that in 
his opinion a Small Cause Court was bound. 


- (1.8.0. O. 44 


we 
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to place on record something to show that 
it has considered the evidence adduced 
before it when its decision involves charg- 
ing a party to a suit with forgery and 
making a false claim. In exercise-of the 
wide powers of interference which are 
permitted to High Courts under the Small 
Cause Courts Act it is undoubtedly open 
to such "a Court,to take any grounds for 
interference and when a Court chooses to 
take such an action it is often difficult to 
say that such action is not in accordance 
with law. But this decision cannot be 
relied upon as authority for the proposition 
that a judgment of a Small Cause Court 
should be otherwise than itis directed to 
be by the provisions of O. KX, r. 4. 
Order. XX, r. 4, states: “Judgments of a 
Court of Small Causes need not contain 


more than the points for determination and. 


the decision thereon.” The rule continues: 
“Judgments of other Courts shall contain 
a concise statement of the case, the points 
for determination, the decision thereon, 
and the reasons for such decision.” *It is 
clear from this rule thata judgment of a 
Small Cause Court need not contain reasons 
and is not a bad judgment in law because 
it does not contain reasons. Upon the 
merits of the matter I see no reason to allow 
the applicant an appeal upon the facts 
which the law does not entitle him to and 
dismiss this application. < 

ALN, A. Revision rejected. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEoREE No. 2691 
or 1926. - 

March 29, 1923. 
Present:—Mr. Justice B. B. Ghose and 

l Mr. Justice Graham. 
ASHUTOSH ROY CHOWDHURY 
AND OTBHERS—DgreENDANT3—APPELLANTS 
versus 


MONO MOHAN ROY CHOWDHURY 


AND OTHERS— PLAIN rIFFS— RESPONDENTS, 

Limitation Act (LX of 1908), s. 5-- Estates Partition 
Act (V B.C. of 1897), ss. 99, 77, 78--Appeal--Time 
between date of judgment and signing of decree, if to 
be excluded-—-Partition —Co-owners, position of—Co- 
sharer himself tenure-holder-—Interest in severalty, 
what is und how can be created—Persons deriving 
title from co-owner, rights of. 

The period between the date of judgmeni and the 
date of signing the decree should be excluded in 


‘computing the period of limitation for purposes of 


mw 
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filing an appeal, according to the practice followed by 
the Caleutta High Court. [p. 540, col. 2.) 

Bani Madhub Mitter v. Matungini Dassi (1), fol- 
lowed. 

Pramatha Nath Roy v. Lee (2), distinguished. 

Where there has been a previous formal anticable 
partition of an estate among the co-sharers and if 
one of them createsa tenure comprising the lands of 
his share, a subsequent partition by the Cullector with 
the consent of the co-owners will not affect the interest 
of the tenure-holder who was no party to the partition 
proceedings, I[p. 512,-ecl. 1.) 

Where the tenure-holder is himself a co-owner and 
was a party to the partition proceedings he eannut 
be heard to say that there wasa previous partition 
between the co-owners. [ibid.] 

Ifa co-owner claims a grant from all the co-owners 
with regard to some lands within the estate his interest 
is not affected by the partition proceedings. ibid” 

All co-owners continue as tenants-in-common with 
regard to a joint land unless the co-owner in posges- 
sion acquires a separate right. [p. 542, col. 2., 

Any person accepting an interest ina land [ram 
the co-owners in possession of it must taka it sub- 
ject tothe right of the others to enforce a purtition 
and such incumbrancer cannot contplain if the land 
is allotted to a.co-sharer other than his grante r and he 
is thereby deprived of his right to it. But the pes:- 
tion is different where the co-owner holds a particular 
piece of land in severalty. (ibid. : 

A person is said to hold in severalty if he holds the 
land in his own right only without any other person 
being joined or connected with him in point cf 
interest. (ibid.] 

In the case of co-owners in a joint estate an interest 
in severalty in a portion of the land within the estate 
in favour of one of the co-owners can only be ercated 
by a formal agreement by all the co-owners by which 
possession is given to one of them. [ibid.! 

Section 99 of the Estates Partition Act applies only 
to cases where a share or a portion thereof in an 
estate jointly owned is granted in patni and does not 
apply where specific lauds are so granted. {ibid.| 


Appeal against a decree of the Subordi- 
nate Judge, Second Court, Faridpur, dated 
the llth of September, 1923, reversing that 


. of the Munsif, Third Court, Madaripur, 


dated the 9th of January, 1922. 

Babus Jogesh Chandra Roy, Suresh 
Chandra Talukdar and Satindra Nath Roy 
Chowdhuri, for the Appellants. 

Babus Broja Lal Chakravarti, Rupendra 
Kumar Mitra and Dr. Radha Binode Pal, 
for the Respondents, 


JUDGMENT. 

Ghose, J.—The defendants are the ap- 
pellants before us. The plaintiffs brought 
the suit out of which this appeal arises for 
declaration of iheir right as permanent 
tenure-holders to two plots of land de- 
scribed in schedules ‘ga’ and “gha” of the 
plaint and for confirmation of possession or 
in the alternative for a decree for possessicn 
if it was found that they were out of pos- 
session, There were several other prayers 


540 


which it is not necessary to state now. The 
facts on which they base their claim may 
be shortly stated thus. There isa revenue 
paying estate No. 955 known as Ramdeb 
Basu Choudhuri of which the plaintiffs, 
the defendants and several other persons 
were co-sharers. There was a private parti- 
tion under which two sets of co-sharers 
held two plots of land separately and these 
were recorded inthe Record of Rights as 
Oadastral Survey plots Nos. 1020 and 1021. 
Those two sets of co-sharers created perma- 
nent tenures with regard to the two plots 
of land in favour of the plaintiffs under 
which title the plaintiffs have.been in pos- 
session of those lands. The disputed plots 
of land were part and parcel of the Oadas- 
tral Survey plots Nos. 1020 and 1021, There 
was subsequently a partition of the estate 
under the Estates Partition Act (V of 1897, 
B. C.). There was a direction by the 
Board of Revenue that the Record of Rights 
should, as far as possible, be the basis of the 
partition. The greater part of the plots 
Nos. 1020 and 1021 have been allotted to 
the shares of the representatives of the 
lessors of the plaintiffs but the disputed 
portions have been fraudulently included 
in the portions allotted to the defendants 
and a cloud has thus been cast on the 
plaintiffs’ title. The defendants contested 
the plaintiffs’ claim on various grounds. 
The trial Court dismissed the suit. On 
appeal by the plaintifis the Subordinate 
Judge has decreed the suit declaring their 


title as claimed and directing that they ` 


should recover possession of the disputed 
lands which shall remain a part and parcel 


of the defendants’ separate estate and the. 


defendants will be entitled to get propor- 
tionate rent from the plaintiffs for these 
lands which will be ascertained in a proper- 
ly framed suit. 

The defendants raise various grounds of 
appeal against that decree, the first of 
which is that the appeal by the plaintiffs to 
the lower Appellate Court was barred by 
limitation and that the Court acted wrongly 
in extending the period of limitation under 
s. 5 of the Limitation Act. This argument 
is based on the following facts. Judgment 
was delivered by the trial Court on the 9th 
of February, 1922; decree was signed by 
the Judge on 7th of April, 1922, the ap- 
peal was lodged on 10th of May, 1922. If 
the period between the date of the judg- 
ment and the date when the decree was 
signed is excluded along with the actual 
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period necessary forthe preparation of the 
copy of the decree there can be no question 
thatthe appeal was presented within the 
period of limitation. That the period between 
date ofthe judgmentand the date ofsigning 
the decree should be excluded in computing 
the period of limitation has been settled 
so far as our Court is concerned by the 
Full Bench decision in Bani Madhub Mitter 
v. Matungini Dassi (1). Whatever argu- 
ment may be based on the provisions of the 
C. P. ©. and the Limitation Act, we are 
bound bythe decision in that case. But 
itis argued that that case is no longer law 
having regard to the decision of the Privy 
Council in Pramatha Nath Roy v. Lee (2) 
which affirmed the decision of this Court 
in Pramathanath Roy v. Lee (8), That deci- 
sion was with regard to a case on appealfrom 
a decision on the Original Side of this 
Court where the rule is that the decree or 
order is not drawn up without an applica- 
tion by the party and the conduct of the 
appellant was held to be negligent in that 
case, There is no such rule in the moffusil 
and the party has no control over the mat- 
ter of signing of the decree by the presid- 
ing Judge. The Fall Bench case in Bani 
Madhub Mitter v, Matungini Dassi (1) was 
neither overruled nor disapproved by their 
Lordships of the Privy Council but seems 
to have been approved. (See page 10047). 
The next case cited Kamruddin Hyder -v. 
Matter (4) only followed the rule in Pra- 
matha Nath Roy's case (2) and has no 
application to this case. The last case 
cited Harish Chandra Tewari v. Chandpur 
Co. Ltd. 5), Kamruddin Hyder v. Mitter (4) 
with regard to an application for leave to 
appeal to the Privy Council in which it was 
held that the decision of the Full Bench in 
Bani Madhub Mitter v. Matungini Dassi (1) 
did not apply tosuch a case. The practice 
of excluding the period in question has 
been followed uniformly for at least 40 
years and is still followed in the Appellate 
Side of this Court in accepting appeals 
from decrees of subordinate Courts. Ido 
not, therefore, think that the appeal pre- 

(1) 13 C. 104; 6 Ind. Dec (x. s.) 568. 

(2) 68 Ind. Cas. 900; 49 ©. 999; 31M. L. T.193; A. 
IR. 1922 P. 0. 352; 4U. P. L. R. (P.O) 103; 43 M 
L. J. 765: 27 C. W.N. 156; 21A. L.J. 118; 37 Q. 
L. J. 86; 18 L. W. 56; (1923) M. W. N, 526; 49 I. A. 307 
PS, Ind. Cas. 582; 23 O. W, N. 553. 

(4) 89 Ind. Cas. 277; 52 O. 342; A. I. R. 1925 Cal. 


35. 
(5) 15 Ind. Cas. 59; 39 ©. 766. 
*Page of 49 C.—| Ed.) 
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sented to the lower Appellate Court was 
out oftime. Nor do I think that the Court 
below acted wrongly in extending the 
_ period of limitation under the circumstances 
if it was of opinion that the appeal was 
barred by limitation. This contention of 
the appellants fails. 

The arguments on behalf of the appellants 
on the other questions were placed under 
the following hends, (1) the suitis barred 
under Art. 14 of the Limitation Act, (2) 
s. 119 of the Estates Partition Act bars a 
suit of this nature, (3) in order to disturb 
a partition of the estate all the former co- 
sharers of the estate should have been made 
parties, (4) the allotments having been 
‘made with the consent of all the co-sharers, 
the plaintiffs cannot seek for an alteration, 
(5) under s. 99 of the Estates Partition Act 
the plaintifis have no right to these lands 
but their remedy is against their own 
lesgors. Before dealing with these ques- 
tions it is necessary to state that the allega- 
tion of fraud made by the plaintiffs has 
been found against them by both the 
Courts below. The question of a private 
partition of the estate was attempted to be 
raised in the trial Court at a late stage, 
which was not allowed by that Court. A 
similar attempt was made in the lower 
Appellate Court but without any result, 
and in this Court the case of a previous 
partition of the estate has not been urged 
at all, and in fact it was stated by the learn- 
ed Vakil for the respondents that the 
endeavour of the plaintiffs to prove such a 
partition was misconceived. The case for the 
plaintifis-respondents, which was for the 
first time clearly stated before us by their 
learned Vakil, is that they do not desire 
to alter the boundary of the separated 
' estates nor do they want that the allot- 
ment of the defendants should be re- 
duced or that the acts of the partition 
authorities should be interfered with in 
_ any way. All they want is that their tenure 
should not be held to be reduced by the 
action of the partition authorities, and that 
they should hold the disputed lands under 
the defendants as tenants. . Or in other 
words they urge that. the decree as made by 
the lower Appellate Court should stand. 
As the confusing statement of the claim of 
the plaintiffs has now crystallised in this 
form, the short point which arises is whe- 
_ ther the plaintiffs are entitled tothe lands 
as tenure-holders under the defendants. 
This may be considered from two points 
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of view; first, whether s. 99 of the Estates 
Partition Act applies to this case, and 
secondly, if not, whether plaintiffs are en- 
titled to hold the lands under the defend- 
ants having regard to the equitable prin- 
ciples applicable to cases of partition of 
joint estates. 

Starting from this point of view it secms 
to me that the jurisdiction of the Civil 
Court is not ousted under s. 119 of the 
Estates Partition Act, as the plaintiffs do 
not ask forany relief falling within that 
section. Nor do I think Art. 14 of the 
Limitation Act applies to this suit as it is 
not for establishment of a right for which 
any actor order of the Revenue Officer is 
required to be set aside. The order for 
partition was made in February, 1915, pos- 
session was taken in May,1915, and the suit 
was brought on 14th April,1919. The suit 
is, therefore, not barred by limitation. It 
seems also to be clear that the relief claim- 
ed by the plaintifs cannot fail on ihe 
ground that the other co-sharers in the 
estate were not made parties. The principal 
argument of the appellants is that plaint- 
iffs being co-sharers in the estate, and as 
such parties to the partition proceedings, 
they cannot take up the position that there 
was a private partition, and so s. 99 of the 
Partition Act applies to the case. The 
learned Vakil relies upon the case of Sarat 
Chunder Burmon v. Hurgobindo Burmon 
(6), Hridoy Nath Shaha v. Mobobutnessa 
Bibee (7). Itis also urged that the equit- 
able principle laid down in the case of 
Byjnath Lall v. kamoodeen Chowdry (s) 
should be applied to this case with the 
result thatthe defendants would get the 
lands free from the incumbrance of the 
leases in favour of the plaintiffs created 
by the former co-sharers, leaving the plaint- 
iffs to claim any relief they thought fit 
against their lessors. This principle has 
been applied in the case of partition under 
the Estates Partition Act in Joy Sankari 
Gupta v. Bharat Chandra Bardhan (9), 
Tarini Kanta Majumdar v. Ishur Chandra 
Chakravarti (10) and other cases, The re- 
spondents rely on the following cases in 
support of their contention that they are 


(6) 4 ©. 510; 2 Ind. Dec. (x. s.) 324. 

(7) 200. 285 at p. 295; 10 Ind. Dec. (x. s.) 194, 

(8) 1 I. A. 106; 21 W. R. 233; 3 Sar. P. C. J. 333; 2 
Suth. P. O, J. 942 (P. C.). - l 

(9, 260, 434; 30. W. N. 209; 13 Ind. Dee. (x. s.) 

0 


80. 
(10) 18 Ind, Cas. 240, 21 O. L. J. 803. 
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entitled to remain on the land. Juggessur 
Doyal Singh v. Bissessur Pershad (11), 
Hridoy Nath Shaha’s case (7) already cited 
by the appellants; Janaki Nath v. Kali 
Narain Roy (12), Abdul Latif Meah v., 
Amanaddi Patwari (13) and Nogendra 
Mohan Roy v. Pyari Mohan Saha (14). It 
“would be an unprofitable task to give in 
detail the result of the analysis and ex- 
amination of each of these cases The 
principle I gather from the cases is this: 
where there has been a previous formal 
amicable partition of an estate among the 
co-sharers, and if one of them creates a 
tenure comprising the lands of his share, 
a subsequent partition by the Collector 
with the consent of the co-owners will not 
affect the interest of the tenure holder who 
was no party to the partition proceedings. 
If, however, the tenure-holder is bimself a 
co owner and was a party to the partition 
proceedings he cannot be heard to say 
that there was a previous partition be- 
tween the co-owners. Again,if a co-owner 
claims undera grant from all the co-owners 
with regard to some lands within the 
estate, his interest in those lands is not 
affected by the partition proceedings. In 
this case the plaintiffs being themselves co- 
owners cannot say that there had been 
a previous partition nor have they been 
able to prove that there was such a parti- 
tion. I must now dispose of the question 
arising unders.99 of the Partition Act. 
That section provides that if a proprietor 
of an estate held in common tenancy has 
given his share or a portion thereof in patni 
BC aaa ra such tenure, etc., shall hold good 
as regards the lands finally allotted to the 
share of such proprietor, and only as to such 
lands. Now, in this case the proprietors in 
question did not give their share or any 
portion of it on lease, assuming that the 
estate was held in common tenancy. What 
they did was to create a tenure on specific 
lands in the estate. This section does not 
apply tosuch an actionand the illustrations 
to the section support this view. In my 
opinion, therefore, the argument based on 
s. 99 ofthe Act is of no avail to the appel- 
lants. © But I think where a proprietor 
creates an incumbrance on a portion of 
the joint estate, in case of a partition the 


(11) 12 0. L. R. 281. 

12) 7 Ind. Cas. 881; 370. 682; 15 €. W. N, 45. 

13) 9 Ind. Cas. 539; 15 O. W, N, 426. 

(14) 30 Ind. Cas. 420; 43 O. 103; 20 O. W. N. 319; 21 
©, L. J. 605, | 
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equitable rule laid down in Byjnath Lal's 
case (8) will come into operation, although 
s.99 of the Act does not apply. A co- 
sharer may be in possession of a particular 
pisce of land within the joint estate by 
virtue of his right as a joint owner but by 
such possession the rights of the other co- 
owners in that piece of land are not neces- 
sarily affected. All co-owners continue 
as tenants-in-common with regard to the 
land, unless the co-owner in possession ac- 
quires a separate right. Any person ac- 
cepting an interest in that land from the 
co-sharer in possession of it must take it 
subject to the right of the others to enforce 
a partition and such incumbrancer cannot 
complain if theland is allotted to a co- 
sharer other than his grantor, and he is 
thereby deprived of his right to it. But 
the position is different if a co-owner holds 
a particular piece of land in severalty, A - 
person is said to hold land in severalty if 
he holds it in his own right only, without 
any other person being joined or connected 
with him in point of interest. With regard 
to co-owners in a joint estate, an interest 
in severalty in a portion of the land with- 
in the joint estate in favour of one of the 
co-owners can only be created by a formal 
agreement by ail the co-owners by which 
possession is given to oneof them. Such 
an agreement is referred to in ss. 76, 77 
and 78 of the Estates Partition Act. The 
Subordinate Judge has held that the lands 
were in the exclusive possession of plaint- 
iffs' lessors. That alone does not give them 
an exclusive right to those lands. Although 
I have held that s. 99 of the Act does not 
apply it seems to me that the plaintiffs ~ 
cannot succeed in their suit unless they 
can prove that by some formal arrange- 
ment agreed to by all the co-sharers in- 
cluding the defendants or their predeces- 
sors, the lessors of the plaintiffs were given 
the exclusive right tothe lands in ques- 
tion. Ifthey can prove that, the equitable 
rule I havestated above does not come to - 
the aid of the defendants, as they have by 

their own act authorised the plaintiffs’ 
lessors to deal with the lands. As the Sub- 
ordinate Judge does not appear to have 
considered the case from this point of view 
and did not come to the proper findings, 
so as to enable us to decide the question - 
the decree of the lower Appellate Court 
must be set aside and the case sent back to 
that Court to decide on the evidence on 
the record whether the plaintiffs haye 
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succeeded in proving that their lessors held 
the lands in their exclusive right as indicat- 
ed above. If the fact is found in their 
favour a decree as made by the Subordi- 
nate Judge will be passed. 
fail if the finding isin the negative. As 
both parties made unfounded allegations 
and thereby unduly complicated the hear- 
ing inthe Courts below they will bear 
their own costs jn both the Uourts. The 
appellants, however, will get the costs of 
this appeal from the respondents. The 
costs of further hearing will abide the final 
result. 
Graham, J.—I agree. ae 
ALN. A. Appeal allowed. 


PRIVY COUNCIL. 
APPEAL PROM Tae ALLAHABAD HIGH Coorr. 
July 16, 1926. 
Present: —Lord Paillimore, Lord Carson, 
Mr. Ameer Ali and Sir John Wallis. 
Sheik NAS[R-UD-DIN AND ANOTHER 


— APPELLANTS 
versus 
AHMAD HUSAIN AND @THERS—- 
-— RESPONDENTS, 


Specific performance—Agreement to sell land by 
manager of joint Hindu family—Suit against man- 
ager alone—Rights of other co-parceners—Subsequent 
purchaser with notice—Right to re-imbursement of 
amounts paid to discharge mortgages on property. 

Where specific performance of a contract for the 
sale of land is decreed against a subsequent pur- 
chaser with notice of the prior contract, the pur- 
chaser is entitled to claim a charge upon the property 
for moneys properly paid by him towards the dis- 
charge of mortgages upon the property. [p. 544, col. 1.] 

Where a suit for the specific performance of an 
agreement to sell land entered into by the manager 


of a joint Hindu family is brought against the. 


manager only, and not against the other members of 
the family, the rights of the latter, if so minded to 
challenge the providence of the sale, must be 
preserved. [ibid.] 

Messrs. £, De Gruyther and B. Dube, for 
the Appellants. 

JUDGMENT. 

Lord Phillimore.—This is a suit 
brought for the specific performance of an 
alleged contract to sell land. The contract 
is said to becontained in two documents, 
one stated to have been signed by the 
son of defendant No.3, who was the manag- 
ing member of the Hindu family which 
owned the property; the other, dated the 
next day, said-to have been signed by the 
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father. The suit was brought against the 
father and against two persons who claimed 
that they had purchased the property 
under a subsequent contract and why 
denied the existence and validity of the 
first contract. 

The Subordinate Judge found that the 
contract relied upon by the plaintif wus 
either a forgery or a fraud, and, further 
that it was an improvident sale wnich could 
not be supported against the other mem- 
bers of the family and for which, theretore 
no specific performance could be decreed. — 

On appeal the High Court at Allahabad 
came toa different conclusion. The Cnief 
Justice and Gokul Prasad, J., held that the 
plaintiff had made out his case for the 
actual execution of the contract and that it 
was not an improvident sale. They further 
doubted whether the subsequent purchasers 
could raise the question of improvidence 
It is from this decree that the present 
appeal is brought. 

The first question is one of fact. There 
are many difficulties in the plaintiff's way 
and these were recognised by the Judges 
in the Appellate Court, and have been 
brought before their Lordships in a most 
forcible argument. But being so recognis-~ 
ed by the Appellate Court, they dia not 
appear tothe learned Judges to be gutii- 
cient to displace the case of the plaintiff or 
to counterbalance the ditficulties in the 
rival story. Their Lordships do not 
propose to refer to these matters in detai) 
Perhaps the most striking observation 
made by the Judges in the Appellate Oourt 
is that the case of the defendants involyin 
forgery or fraud was not pointedly put in 
the defendants’ written statement and 
though perhaps open under the general 
words of the defence and on the thirg issue 
it was put without detail or colour was 
not raised in the cross-examination of the 
plaintiff or his witnesses, and, as faras 
can be seen, was only disclosed when de~ 
fendants’ witnesses, after an interval of 
several months, came into the witness-box 

This being so, their Lordships, on the 
whole cannot advise His Majesty to reverse 
the finding of the Appellate Court én this 
point, ' 

a ae to the question of th 
of the bargain,it should be o 
limine, that the only appellants ees ‘the 
Board are the subsequent purchasers lt 
is suggested on behalf of t | 


the appe 
that under their purchase they ea 


€ providence 
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the rights of the family and can use, there- 
fore, any defence open to any members of 
the family. The Judges in the Appellate 
Court thought that this was not so and 
that the point was one which could 
-not be taken by the present appellants. 
Their Lordships are not satisfied that the 
Judges in the Appellate Court were 
right upon this; but they do not -feel 
it necessary to pronounce upon this point 
or upon any point which may be said 
to involve the locus standi of the present 
appellants in this matter, because, upon 
the whole, they cannot advise His Majesty 


to reverse the decision of the High Court - 


on this second question of fact. 

It is, no doubt, true that the present ap- 
pellants, acting, as both Courts have found, 
with a knowledge of the plaintiff's, claim, 
contracted for a larger sum of purchase- 
money than the plaintiff had agreed for ; 
but there seems to have been a reason why 
they should be anxious to get the whip- 
-hand of the plaintiff, and if the matter be 
looked at apart from the question of the 
higher bid made by the appellants, the 
sale to the plaintif would seem to have 
been at & handsome price. 

The decree of the High Court must, there- 
fore, stand. 

There are, however, two points which 
_ may have been intended to have been pro- 

vided for in the working out of the pre- 
liminary decree which the High Court has 


granted but which it is desirable to make - 


clear and put beyond question. It seems 
that the appellants have, in virtue oftheir 
claim to be purchasers, discharged mort- 
gages upon the property. In respect of 
any money paid by way of such discharge 
they are entitled to stand in the shoes of 
the mortgagees whom “they have paid 
off. 

Further, inasmuch as this suit was 
brought against the father only and not 
as against the other members of the family, 
the rights of the latter, if so minded to 
challenge the providence of the sale, must 
be preserved. à 

Their Lordships will, therefore, humbly 
recommbnd His Majesty that the judgment 
of the High Court should be affirmed and 
the cause remitted, with two declarations 
-—(1) that in respect of any moneys pro- 
perly paid by the: appellants towards the 
discharge of mortgages upon this property, 
the appellants are entitled to a charge upon 
“the property for anysums so paid by them 
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which might have been rightfully due 
under the same mortgages; and (2) that the 
decree of the High Court is not to be taken 
as precluding the members of the family 
of the third defendant from disputing the 
validity of the saleas being one made in 
excess of the powers of the third defendant 
as manager of the joint family property. 

There has been no appearance for the re- 
spondents and, therefore, need be no order 
as to costs. 

A. N. A. Decree modified, 

Solicitors for the Appellants :—Mr. H. S. 
L, Polak. 
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ALLAHABAD HIGH COURT. 
Szconp Civit AppgaL No. 675 or 1924. 
July 7, 1926. 

Present :—Mr. Justice Kiag. 
RAMESHAR DAS AND oTHsrs— 
PLAINTIFFS —APPELLANTS 

versus 
SHIAM LAL AND otuers—DEFENDANTS 
— RESPONDENTS. 

U. P. Land Revenue Act (III of: 1901), ss. 115, 283 
{k)—Jurisdiction of Civil Court—Suits relating to 
partition proceedings — Revenue Court — Jurisdiction 
to partition trees. 

The decision of the question whether a suit is 
barred from the cognizance of Civil Courts;by s. 233 
(k) of the U. P. Land Revenue Act depends on 
whether the plaintiff's claim is made in accordance 
With the partition or ismade in contravention of the 
same. A suit which is practically fora declaration 
that the entries made in partition are wrong cannot 
be entertained by a Civil Court. [p. 545, col. 1] 

. A Revenue Court has power to partition trees in 
the course of partition proceedings. [p. 545, col. 2.] 
Sumer Singh v. Mashal Singh (1), relied on. 


Second appeal from a decree of the Dis- 
trict Judge, Gorakhpur, dated the 23rd of 
January, 1924. 

Mr, P. L. Banerji, forthe Appellants. 

Mr. Ram Nama Prasad, for the Respond- 
ents. 

JUDGMENT.—The parties are co-. 
sharers of a certain village, and a perfect 
partition was made by the Revenue Court 
in 1322 F in accordance with which plot 
No. 158 fellin the plaintiff's share. ‘This 
plot had a number of trees upon it and - 
the plaintiff sued for a declaration that 
the 44 mahua trees now standing upon that 
plot belonged to him only and that the 
defendants had no trees upon that plot, 

The Courts below have dismissed the 
suit on the ground that itis barred by s, 233 
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ue of the U. P. Land Revenue Act, 
1901. > ` 

The plaintiff argues in second appeal 
that the suit was not barred by the pro- 
visions of s. 233 (k). The question whether 
or not the suit was barred by the provisions 
of the section relied upon by the Courts 
below depends upon the nature of the 
suit. According to the partition, plot No. 
158 had upon it 65 mahua trees out of 
which 54 trees were allotted to the plaintiffs 
and the remaining 11’ mahua trees were 
allotted to the defendants. It is common 
ground that at present there are only 44 
mahua trees upon the plot. Ifthe plaintiff 
had come to Court alleging that 54 out of 
the 65 mahua trees standing on the plot 
at the time of partition had been allotted 
to him and that the trees allotted to the 
defendants had all been cut down or had 
fallen down and that the 44 trees still 
standing all belonged to him and none of 
them belonged to the defendants then I 
quite agree that the suit would not have 
been barred by s. 233 (k). The question 
is whether the claim is made in accord- 


ance with the partition or whether it is | 


made in contravention of the partition. 
In the present suit the plaintiff does not 
allege that the mahua trees belonging to 
the defendants on this plot have all fallen 
down or been cut down and that, there- 
fore, the remaining trees belong to him. 
On the contrary, his case is that the allot- 
ment of trees made in the- partition pro- 
ceedings was quite wrong. He says, that, 
as a matter of fact, there were only 44 
mahua trees standing upon the plot even 
at the time of partition and that they all 
belonged to him, but by a mistake the 
kura darakhtan recorded the fact that 65 
mahua trees were standing on the plot and 
that 54 of them belonged to the plaintiff 
while the remaining 11 belonged to the de- 
fendants. His plea is that the entries made 
in the kura darakhtan are wrong and that 
the defendants in fact never had any mahua 
trees on this plot alloited to them by the 
partition. His claim is, therefore, in direct 
contravention of the partition proceedings. 
_in effect he seeks to set aside the result of 
the Revenue Court partition. It appears 
from the judgment of the trial Court that 
the plaintiff did in fact file an objection 
regarding these entries of trees on plot No. 
158 in the course of the partition proceed- 
ings but his objection was disallowed 
The plaintiff cannot be allowed to set aside 


do 
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the partition proceedings which have now 
become final, by instituting a civil suit 
which is practically for a declaration that 
entries made in the partition were wrong. 

It has been argued that a Revenue Court 
has no power to partition trees in the 
course of the partition proceedings but I 
think there is no force in this contention 
since s.119 of the Land Revenue Act cer- 
tainly-contemplates the partition of trees, 
and if authority is required I may refer 
to the case of Sumer Singh v. Mashal Singh 
(1) in which it was held that trees grow- 
ing on land, the subject of partition by 
Revenue Authorities, may properly be par- 
titioned by them with the land. 

I agree with the Courts below that the 
suit was barred by s. 233 (le) since it was 
instituted with a view to upsetting a parti- 
tion which had been finally confirmed by 
the Revenue Authorities. 

I dismiss the appeal with costs includ- 
ing fees on the higher scale. 


A. N. A. Appeal dismissed. 
(1) 36 Ind. Cas. 832; 19 O. 0. 151, 





MADRAS HIGH COURT. 
Cıvıt REVISION PETITION No. 677 oF 1924. 
March 16, 1926. 

Present:—Mr. Justice Ramesam. 
THOMMIL PUDIA MALIAKKAL 
KATHIYAMMA— PETITIONER 
VETEUS 
THOMMIL PUDIA MALIAKKAL 
MUHAMMAD KUTTY AND OTHERS— 
RESPONDENTS, 

C. P.C. (Act V of 1908), s. 115, 0. XLVII, r. 2— 
Review, application for, based on accidental slip— 
Whether maintainable before successor of Judge— 
Order granting review—Reversal by Appellate Court ~ 

Revision. 

A review petition on the ground of an accidental 
slip is entertainable before the successor of a Judge 
who disposed of the case under O. XLVI, r. 2, C. 
P. ©. It isonly if the ground is other than accidental 
slip or discovery of fresh evidence that such patition 
cannot be entertained by a successor. [p. 516, col.1.] 

A Munsif in granting an application for review 
of a judgment ofhis predecessor on the ground of 
accidental slips therein acts within his jurisdiction, 
and an order of a District Judge on appeal reversing 
the order of the Munsif on the ground that the latter 
had no jurisdiction to do so is liable to be set 
aside in revision by the High Oourt under s. 115, C. 
P.O. |ibid | 

Petition unders. 115 of Act V of 1908 and 
s. 107 of the Government of India Act pray- 
ing the High Court to revise an order of the 
District Oourt, South Malabar, in (0, MA.’ 
No, 69 of 1923, preferred against that of 
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ae P. No, 436 of 1922, in O. S. No. 36 of 

Mr. K. Krishna Menon, for the Petitioner. 

Mr. S. Ranganatha Ayyar, for the Re- 
spondents. 

JUDGMENT .—I think the order of the 
District Judge is not sustainable. The 
District Munsif passed an order directing 
the view of the original judgment in the 
case on the ground that there was an 
“accidental slip” in the decree. A review 
petition on the ground of an accidental slip 
is entertainable before the successor of the 
Judge who disposed of the case (O. XLVII, 
r.2), Only if the ground is other than- 
accidental slip or discovery of fresh evi- 
dence that such petition cannot be entertain- 
ed by a successor. Hence, in this case, 
the order of the District Munsif who purports 
to act on the ground of “accidental slip” 
does = not contravene the provisions of 
O. XLVII, r. 6 and, therefore, the District 
Judge cannot reverse the order of the 
District Munsif on this ground: see Medura 
Brahmayya v. Vedulu Yellamma (1). The 
correctness of the Munsif’s conclusion that 
there was an accidental slip is not a point 
that can be considered by the Appellate 
Court. The District Judge hasacted with- 
out jurisdiction in allowing the appeal on 
this ground, Mr, Ranganatha Iyer for re- 
spondents points out that there are other 
grounds in his appeal memorandum, e. g., 
ground 5 which may be considered by the 
` District Judge (O. XLVII, r. 7 cl. (c)}. The 
‘order of the District Judge is reversed and 
the case remanded for disposal in accord- 
ance with the above observations. The 
respondents will pay the costs in this Court, 
Other costs willabide the result. 

V, N. V. Case remanded. 

A. N. A. 


(1) 36 Ind. Cas. 437; 31 M. L. J. 509; (1916) 2 M. W. 
N. 278; 4 L, W. 408. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 428 
or 1924. 

e April 27, 1926. 

Present:-—Mr. Justice Cuming and 
Mr. Justice Page. 
UMESH CHANDRA DAS GUPTA— 
PLAINTIFF—~ APPELLANT 
versus 
BIPIN BEHARY PRAMANIK AND ANOTHER 
——DEFENDANTS— RESPONDENTS. 

Lengal Tenancy Act (VIII of 1889), s. 50—Sertes of 
teriancice~Holding under different landlords—Rent 


UMESH CHANDRA DASGUPTA V, BIPIN BEHARY PRAMANIK. 
the Court of the District Munsif, Tirur, in . 
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or rate of rent, unchanged for 20 years—Presumption 
of permanency, if affected—Contract to pay rent for 
excess Land, effect of. 

For the purposes of s. 50, Bengal Tenancy Act, it 
is immaterial whether there is one tenancy or a series 
of tenancies or whether the holding is under one 
landlord or different landlords. Itis sufficient that 
the rent or the rate of rent has not been changed 
ie the time of the Permanent Settlement. [p. 547, 
col. L. 

A stipulation in a kabuliyat that if lands are 
measured and on measurement “the tendnt is found 
to be in possession of more land than what he is 
paying rent for, the tenant will pay rent for that 
excess land at the higher rate paid by neighbouring 
tenants does not alter the rent or rate of rent and, 
ou not rebut the presumption under s. 50. 
20104. 

Appeal against a decree of the Special 
Judge, Jessore, dated the 26th of Septem- 
ber, 1923, modifying that of the Assistant 
Settlement Officer, Jessore, dated the 25th 
of January, 1923. 

Mr. Narendra Kumar Bose, Babus Pro- 
fulladhan Bose and Sukumar Roy, for the 
Appellant. 

Mr. Jadunath Kanjilal and Babu Subodh 
Chandra Dutta, for the Respondents. 

` JUDGMENT. 

Cuming, J.—This appeal arises out of 
certain proceedings under s. 106 of the 
Bengal Tenancy Act. The landlord sued to 
enhance the rent ofhis tenant. His case 
was that the tenant wasa settled raiyat 
and the rent was liable to enhancement. 
The main defence was that the tenant held 
the jama at a fixed rate of rent from the 
time of the Permanent Settlement and this 
rate was not liable to enhancement. There 
was a further contention of the defendant 
that plot No. 135 was all high land and no 
part of it was water. l 

The first Court allowed the application of 
the plaintiff. On appeal to the Special 
Judge the Special Judge found that the land 
was held at a fixed rate ofrent and, there- 
fore, was not liableto enhancement, and he 
varied the decision of the first Court to 
that extent. 

The plaintiff has appealed to this Court. 
The learned Advocate for the appellant 
first of all contends that if a person holds 


“under alease whichisof later date than 


the Permanent Settlement then the pre- 
sumption under s. 50 of the Bengal Ten- 
ancy Act does not apply. I cannot accede 
to this proposition. Section 50 provides 
that “Where a tenure-holder or razyat and 
his predecessors-in-interest have held at a 
rent or rate of rent which has not been 
changed from the time of the Permanent 
Settlement, the rent or rate of rent shall 
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not beliable to be increased except on the 
ground of an alteration in the area of the 
tenure or holding.” It would not seem to 
be material so far as this section is con- 
cerned whether there is one ora series of 
‘tenancies.- It is sufficient for the purpose 
of that section that the rent or rate of rent 
at which the tenure-holder or the raiyat 
has held has not been changed since the 
time of the Permanent Settlement. The 
learned Advocate for the appellant, Mr. Bose, 
has contended that the presumption which 
the learned Judge has found to arise under 
s. 50, cl. (2) that as the holding has been held 
at a uniform rate of rent for over 20 years 
before the date of the suit it has been held 
at that rate of rent since the time of the 
Permanent Settlement has been rebutted 
by the kabuliyat executed by the tenant in 
1304, He would seem to contend that by 
this kabuliyat the raiyat undertook to pay 
rent at a different and higher rate of rent 
and hence there has been anew contract 
between the parties and this new contract 
rebuts the presumption which arises under 
s. 50 ofthe Bengal Tenancy Act. A careful 
consideration, however, of this kabuliyat 
does not support the contention of Mr. Bose, 
It seems to me that what was intended by 
this kabuliyat is that if the lands are measur- 
ed and on measurement the tenant is found 
to be in possession of more land than 
what he is now paying rent for he will pay 
rent for that excess land at the higher 
rate paid by the neighbouring tenants. 
The kabuliyat, therefore, does not alter, nor 


does it propose to alter the rent or rate . 


of rent which was being paid for this 
holding. ih 

The next argument put forward by the 
learned Advocate would seem to be that 
at the time of the splitting up of this 
tenancy into one rupee and Rs. 2-8 jamas 
as has been found by the learned Special 
Judge a portion came to ba held under a 
different landlord. Even ifit did I admit 
I cannot see what difference it makes. 
Section 50 of the Tenancy Actis entirely 
silent as to whetherthe land is held under 
the same lardlord or different landlords. 
It is sufficient for the purpose of the section 
that it has been at. the same rent or rate 
of rent from the time of the Permanent 
Settlement, ` 

Tne result is the appeal must fail and is 
dismissed with costs. 

Page, J.— I agree. 


ALN, A. Appeal dismissed, 


NAGESWAR TEWARI V. RUP NARAIN SHUKUL, 
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ALLAHABAD HIGH COURT. 

Srconp Cryin APPEAL No. 657 or 1924. 

July 6, 1926. 

Present :—Mr. Justice King. 
NAGEHSHWAR TEWARI-—DERENDANT 
No. 1—APPELLANT 
VErTSUS 
RUP NARAIN SHUKUL—Puaitirr 
AND TIRJAGI NARAIN TEWARI— 
DEFENDANT No 2-—-RESPONDENTS. 

C. P. C. (Act V of 1908), s. 64, O. XXI, r. D 
Attachment of property ceasing under O. XXI, v.57? 
Alienation by judgment-debtor before re-attachment, 

validity of—Auction-purchaser, rights of. 

A transfer by a judgment-debtor of property 
attached in execution of a decree against him, after 
such attachment had ceased by virtue of O. XXI, r. 
97, C. P. O , and before a re-attachment of the same, 
is not void under s. 64, O. P. C., against the claims of 
a purchaser of the properties in execution sale, in- 
asmuch as the property is sold in pursuance of the 
second attachment and not the first, 

Gobind Singh v, Zalim Singh (1), relied on. 


Second appeal against a decree of the 
Additional Subordinate Judge, Basti, dated 
the lOth of December, 1923. 

Mr. R.: R. Malaviya for Mr. K. N. Mala- 
mya, for the Appellant. 

Messrs. L. M. Roy and Brij Nath Viyas, 
for the Respondents. 


JUDGMENT .—Tirjagi Narain Tewari, 
defendant No. 2, instituted a suit for pos- 
session of property against Rup Narain 
Shukul, the plaintiff. The suit was dis- 
missed and Rup Narain Shukul got a decree 
for costs. In execution of his decree he 
applied. for the attachment of the property 
now in suit and the attachment of that 
property was ordered on the 22nd of Sep- 
tember, 1916. While that attachment was 
still subsisting Tirjagi Narain Tewari, the 
owner of the property, hypothecated it on 
the 3rd of June, 1517, to Nageshar Tewari 
his uncle defendant No. 1. 

The plaintiff's application for execution 
was struck off, for reasons with which we 
are not concerned, on the 23rd of February, 
1918, but the plaintiff made a fresh appli- 
cation for attachment on the 10th Septem- 
ber, 1915, and the property was re-attached 
and was sold on the 20th of February, 1920, 
and bought by the decree-holder himself. 

The plaintiff-decree-holder now sues for 
a declaration thatthe mortgage executed 
by the judgment-debtor.on the 3rd of June 
1917, is not binding on him and does not 
affect the property which he purchased at 
the auction sale, 

The trial Court dismissed the plaintiff's 
suit but the lower Appellate Court hag 
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decreed the claim on the finding that the 
mortgage which was executed on the 3rd 
of June, 1917, when the property was under 
the prior attachment did not affect the pro- 
perty. which was sold in pursuance ofthe 
subsequent attachment. The lower Appel- 
late Court also found that the mortgage 
was executed fraudulently and without con- 
sideration and for that reason also it was 
not binding upon the plaintiff. 

I am unable to agree with the view of 
the lower Appellate Court on the first point. 
Itis true that the mortgage was executed 
“by the judgment-debtor during the sub- 
sistence of the first attachment and under 
s. 64 of the C. P. O, that mortgage would be 
void as against all claims enforceable under 
that attachment. If the property had been 
sold by the decree-holder in pursuance of 
that attachment then, undoubtedly, the mort- 
gage would have been void as against him. 
But in the present case the attachment 
which was inforce at the time when the 
mortgage was made ceased, under O. XXI, 
T.57, when the decree-holder's application 
was dismissed. The property was re- 
attached after the mortgage had been al- 
ready executed and was sold in pursuance 
of the second attachment. In my opinion 
s. 64 will not apply to the present case. 
The mortgage was void against claims en- 
forceable under the prior attachment but 
was not void against claims enforceable 
under the second attachment. This view 
has been taken by a Bench of this Court 
in the case of Gobind Singh v. Zalim Singh 
(1). In that case it was held that “where 
property attached in execution of a decree 
was alienated, and was after such aliena- 
tion again attached, the first attachment 
having expired, and was brought to sale in 
pursuance of the second attachment, and 
the purchaser sued for possession of the 
property claiming on the ground that the 


alienation of the property was void under: 


the provisions of s. 276 (which now corres- 
ponds tos. 64) that as no claim was en- 
forced or was enforceable under the first 
attachment, under which the property was 
alienated, but the purchaser was claiming 
“under the second attachment, such alie- 
nation could not be assailed under the pro- 
visions ofs. 276.” 3 

Following the ruling in that case I hold 
that the mortgage in question was not void, 
under the provisions of s. 64 ofthe O.P. 


(1) 6 A, 33; A WN, (1883 183; 3 Ind, Dee. (N. 8 
88, 
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O. as against a claim enforceable under the 
second attachment. 

lt remains to be seen whether s. 53 of 
the Transfer of Property Act applies to 
the present case so as to render the mort- 
gage voidable at the option ofthe decree- 
holder. The mortgage was made by a 
judgment-debtor in embarrassed circum- 
stances and the property mortgaged was 
at that time actually under attachment in 
the execution of a decree. The mortgage 
was made in favour of the mortgagor's own 
uncle and the lower Appellate Court has 
held that it was executed without consider- 
ation and that the mortgagee was not a 
bona fide transferee. The actual result cf 
this mortgage has been to defraud the 
decree-holder who bought the property 
subject to the liability of paying the mort- 
gage-money. Also the. mortgage has been 
made without consideration, as found by 
the Court below, so under s. 53it may be 
presumed to have been made with fraudu- 
lent intention as required by s. 53. In the 
circumstances of this case 1 have no hesi- 
tation in applying this presumption. The 
defendant has not been able to show that 
the mortgage was made bona fide for con- 
sideration and that it was not made with 
the intention of defrauding the mortgagors- 
creditors. - I hold, therefore, that the mort- 
gage was voidable at the option of the de- 
cree-holder under s. 53. On this ground I 
affirm the decree of the lower Appellate 
Court and dismiss the appeal with costs, 

ALN, A. Appeal dismissed, 
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MADRAS HIGH COURT. 
CiviL Revision PETITION No. 984 
or 1924. 

March 24, 1926. 
Present:—Mr. Justice Krishnan. 

T. 58. R.M. RAMASWAMI CHETTIAR 
REPRESENTED BY HIS AGENT ©. T. A. 
SWAMINATHAN CHETTY alias 

ARUNACHALLAM CHETTIAR— 
PLaINtTIF¥-—PETITIONER 
TENSUS 
K. T. ABDUL KUDDUS SAHIB— 
DEFENDANT— RESPONDENT. 

Transfer of Froperty Act (IV of 1882), ss. G (e), 167 
—Right to cut and remove bark from trees—Lease or 
license--Woiting and registi alien, whether necesitara — 
Claim for money for cutting lark, whether tor dem- 
ages, 
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A transaction by which a parson confers upon an- 
Other the right to cut and remove the avaram bark 
fron tho tress on his land without any further right 
do23 nət amount tò a leas? but amounts only toa 
liczn3>. Section 107, Transfer of Property Act, does 
not apply to such a case and the license does not 
require a ragistered instrament for its creation under 
the law. . | 

Ssent Chettiar v. Santhanathan Chettiar (1), dis- 
tinguished. 

A claim for money due under a contract for cutting 
avaram bark from certain trees cannot be treated as 
onsfor damages, and is, therefore, properly assign- 
able. 

Petition, under s. 25 of Act IX of 1887 
and under s. 107 of the Government of 
India Act, praying the High Court to revise 
a decree of the Conrt of the District 
Munsif, West Tanjore, in S. C.S No. 427 
of 1924, ; ° 

Mr, G. Krishnaswamt Iyer, for the Peti- 
tioner. 

Mr. S. Subramania Iyer, for the Respond- 


ent. 

JUDGMENT.—This is a suit by the 
plaintiff for the recovery of Rs. 127 3-0 as 
the amount due to him for Ifaslis 13830 to 
1332 under a contract by which the defend- 
ant was given the right to cut and remove 
the bark of the avaram plants growing in 
the plaint mentioned village. The annual 
amount payable was Rs. 40. The contract 
pleaded between the parties is an oral one 
and there is no written document to evi- 
dence it; but the defendant has admitted 
the terms of the contract. The plaintiff's 
suit has been dismissed on the ground that 
without a registered lease, the right to take 
the avaram bark from the trees growing 
upon the plaintiff’s land could not be trans- 
ferred under s. 107 of the Transfer of Pro- 
perty Act. The argument is that the lease 
being onefor five years ought to be evidenced 
by a registered instrument. The learned 
Munsif accepted this contention and reject- 
ed the further argument that, if it wasa 
lease, it was an agricultural lease and 
s. 117 excluded the application ofs 107 of 
the Transfer of Property Act. He held that 
there ought to have been a registered in- 
strument, and dismissed the suit. It seems 
to me that this is an erroneous way of look- 
ing at the case. The learned District Mun- 
sif has relied upon Seeni Chettiar v. Santha- 
nathan Chetttar (1), for the view that the 
transaction in question is really in the 
nature of a lease. It seems to me that this 
isa misreading of the case altogether, for 
the judgment of Subramania Iyer, J., in 
Wa M.58; 6 M.L.d. 281; 7 Ind. Dec. (x. 8.) 41 
(F. B). 
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that Full Bench shows clearly that such a. 
document could not be treated asa lease 
at all. What ihe learned Judge says on 
page 64* is:— 

“ First, as to the contention that there 
was a lease, it is to be observed that, to 
constitute -such a transfer, it is essential 
that exclusive possession of the property 
which is the subject of the transfer, should 
be intended to be vested in the transferee, 
EEES EN, If the possession is, however, not 
of that character, the transaction, whatever 
else it may be, is not a lease.” 

In this connection thereis no evidence 
of possession of the village being given 
to the defendant; the defendant's right is 
confined to the cutting and removing of 
the avaram bark from the trees growing in 
the village. The Full Beneh judgment 
is really against the view the District 
Munsif has taken. Unless it can be held 
that the transaction in this case amounted 
to a lease, s. 107 of the Transfer of Pro- 
perty Act will not apply, and the necessity 
for a written and registered instrument 
does not arise. In the Full Bench case 
in Seent Chettiar v. Santhanathan Chettiar 
(1) the learned Judges had to consider the 
admissibility of a written, but an unregis- 
tered document under the provisions of 
the Registration Act. They had thus to 
decide whether, in spite of the fact that 
the instrument in that case was not a 
lease, it was not an instrument creating 
an interest in immoveable property and 
they held it was. Sucha question as that 
does not arise in the present case, for ne 
have not got here a written instrument. 
In my opinion, it is, therefore, clear that 
the claim of the plaintiff was not properly 
disallowed for want of a registered instru- 
ment. Theright to goand cut and take 
the bark away from the land, when no fur- 
ther right is given to the perscn to whom 
that right has been given, will amount only 
toa license and can hardly be treated us 
anything more than a license; sucha license 
as that does not require a registered in- 
strument for its creation under any law. 

The contract has been admitted and 
there is practically no difficulty abéut it. 

The last point urged before me is that 
asthe plaintiff is the assignee ofthe rights 
of the person who gave the contract to the 
defendant, his claim must fail as the assign- 
ment is really an assignment of a claim for 
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damages and such an assignment is not 
valid under s. 6 (e) of the Transfer of Pro- 
perty Act. Here again, the District Munsif, 
it seems to me, is in error, in upholding the 
contention, the claim for money due under 
the contract for cutting the avaram bark 
- cannot be treated as a claim for damages. 
In fact the parties had settled the amount 
of money payable per year for this right. 
This is clearly not a case of damages and I 
see no difficulty whatever in upholding the 
assignment that the plaintiff got. It is a 
perfectly valid assignment and the plaintiff 
is entitled to recover the money he has 
claimed. 

The revision petition is allowed and 
the decree of the District Munsif is set 
aside; and there will be a decree in favour 
of the plaintiff for the amount sued for 
with costs throughout. 

V. N. V. Petition allowed. 


ME a papan 


„ALLAHABAD HIGH COURT. 
SEconD CIVIL APPEAL No. 812 or 1924, 
July 12, 1926. 

Present:—Mr. Justice Mukerji. 
GULAB—DerenDANT— APPELLANT 

; versus 
DALIP— PLAINTIFE AND ANOTPEK— 
DEFENDANTS— RESPON DENTS, 

Agra Tenancy Act (II of 1901), s. 79—Suit for 
possession by tenant not put in possession—Jurisdic- 
tion of Civil Court—Limitation—‘Ejected’, meaning 
OF. te a= 
j A suit for possession of land by a tenant who is 
not put in possession thereof hy the landlord, is not 
a suit by a tenant ‘ejected’ within the meaning of 
s. 79 of the Agra Tenancy Act, 191, and is, therefore, 
maintainable ina Civil Court and governed by the 
ordinary law of limitation provided by the Limitation 
Act. [p. 551,-.col. 1.] 

Collector of Benares v. Shiam Das (3), relied on. 

Ram Lalv. Chunni Lal (4), Sri Mahant Bramha 
Khushal v. Sumera (5) and Badri Kasodhan v. Sarju 
Misir (6), distinguished. | 

Second Appeal against a decree of the 
Judge, Small Cause Court exercising the 
powers of a Subordinate Judge, Agra, dated 
the 10th March, 1924. 

Mr. M. L. Sandal, for the Appellant. 

JUDGMENT.—This is an eg parte 
appeal. But Mr. Sandal bas put the Court 
in possession of cases deciding both in 
favour of the view contended for by him 
and in favour of the view against his conten- 
tion and I have, therefore, no difficulty in 
deciding the case. 


GULAB V, DALIP. 
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The facts established are these. The 
respondent obtained a written lease from 
an occupancy tenant on the Ist of May, 
1921, it having been agreed that he would 
be put in possession on .the Istof July, 
1921. The occupancy tenant, however, did 
not put the respondent in possession, but, 
instead, put the appellant in possession. 
Thereupon the respondent brought the suit, 
out of which this appeal has arisen, claim- 
ing possession and mesne profits. 

The Court of first instance dismissed 
the suit holding that it was cognizable by 
the Revenue Court alone and was, further, 
barred by six months’ rule of limitation. 
The Appellate Court has decreed the suit, 
hence the appeal, 

The contention for the appellant is that 
the respondent ought to have brought a 
suit under s. 79 of the Tenancy Act of 
1901 and a suit in the Civil Court was not 
maintainable. It followed from this con- 
tention that, if s. 79 of the Tenancy Act 
applied, the short period of six months’ 
rule of limitation would also apply. 

The learned Appellate Judge held that 
the plaintiff never having obtained posses- 
sion could not be said to have been “‘eject- 
ed” within the meaning of s. 79 of the 
Tenancy Act and that, therefore, his claim 
was maintainable. in the Civil Court ard 
that the ordinary rule of limitation as 
laid down in the Limitation Act applied. 
He quoted two old cases reported as 
Chait Ram v. Hira (l) and Sukhdeo 
Prasad v. Sheobhajan (2). These cases were 
decided under Act XII of 1881, s. 95, cl. (m). 
Under the old law and procedure a tenant 
“wrongfully dispossessed "’ had to apply for 
relief in the Revenue Court under the 
aforesaid provision within six months of his 
dispossession. It has been held in the two 
eases cited by the learned Subordinate 
Judge that where a tenant had no initial 
possession he could not be said to have 
been dispossessed. 

In the Act now in force (1901) the word 
“dispossessed” has been displaced by the 
word “ejected.” The meaning of the iwo 
words, however, isthe same. A person who 
was never in possession before could rot 
be said to have been ejected. The ordinary 
meaning of the word “eject” according to 
Murray's English Dictionary is to expel or | 
drive out from any place or posilion. 
According to Wharton's Law Lexicon a 


(1) A. W. N. (1881) 54. 
(2) A. W. N. (1904) 172; 
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suit for ejectment is always a suit against 
a person in possession, Therefore, there 
tan be no doubt that a person who was 
never in possession but being entitled to 
possession failed to recover the same cannot 
be said to have been ejected from the 
property over which he was entitled to 
have possession. This meaning was accept- 
ed in the case of Colleetor of Benares 
v. Shiam Das (3) by two learned Judges 
of -this Court. There certain fixed-rate 
tenants who could transfer the tenancy as if 
they were proprietors of the holding made 
a simple mortgage and thereafter were 


ejected by the landlord. The simple mort- ' 


gagee after the ejectment of tenants brought 
asuitfor sale and having purchased the 
tenancy himself sued the landlord in the 
Civil Court for recovery of the holding. 
It was held that the plaintiffs were never 
in possession and, therefore, could not be 
said to have been ejected. 

The learned Counsel for the appellant 
refers me to three cases, Ram Lal v. Chunni 
Lal (4), Sri Mahant Bramha Khushal v. 
Sumera (5) and Badri Kasodhan v. Sarju 
Misir (6), and argues that there is an equally 
strong trend of authorities against the view 
taken by the lower Appellate Court. In these 
cases, which I have examined a tenant died 
and the person who claimed to be entitled 
as the heir of the tenant never obtained 
possession and sought recovery of posses- 
sion as against the landlord and the person 
to whomthe landlord had let out the ten- 
anay. It was held that the suits which had 
been instituted beyond six months of the 
death of the tenant were time-barred. The 
cases were (with respect) all rightly decided. 
The fact that the tenant died should not 
make any difference in the continuance of 
the tenant in the eye of the law. As soon 
asa tenant dies his heir-at-law would “be 
entitled to the possession without any 
reference to the landlord. If the heir-at- 
law is not allowed to take possession there 
was as much a wrongful ejectment of the 
tenant as there would have been if the 
original tenant in his lifetime had been 
wrongfully ejected. In my opinion there 
is no conflict in the two classes of cases 
cited above. The suit was, in my opinion, 
rightly decided by the lower Appellate 
Court. 


(3) 28 Tid. Cas. 302; 13 A. I, J. 329. 

(4) 27 A. 372; 2 A. L. J. 69. 

(5) 18 Ind. Cas. 957; 11 A. L. J. 310; 35 A. 299. 
(8) 22 Ind. Cas. 668; 12 A. L. J. 29; 36 A. 55. 
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Mr. Sandal lastiy desired that I might 
refer the case toa Bench of two Judges in 
view of the importance of the question 


involved. The point involved, however, is 


settled by authorities and does not admit, 
in my opinion, of two different views. In 
the circumstances I consider it unnecessary 
to refer thecase to a Bench of two Judges. 

The appeal fails and is hereby dismissed 
but without costs as the respondent is 
unrepresented. 


ALN. A, Appeal dismissed, 
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MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER 
No. 93 oF 1923. 
March 26, 1926. 
Present:—Mr. Justice Wallace. 
VASU alias LAKSHMIAMMA AND ANOTHER 
— APPELLANTS 
Versus ” 

THEKKEDATH VEETIL KANNAMMA 

alias KATHYAYAINAMMA AND OTHEs8— 
RESPONDANTA. l 

Malabar Law—Suit against tarwad —Karnavan and 
junior members impleaded as parties—Some junior 
members not parties in appeal—Karnavan, representa- 
tive capacity of—Decree in appeal, whether nullity ~- 
C. P.C. (Act V of 1908), O. XLI, r. 4, scope of. 

The manager or karnavan of a Malabar tarwad 
represents and defends the rights of the whole 
tarwad and all the members of it as well as his own 
individual rights. Any decree in favour of or 
against the karnavan is a decree in favour of or 
against the tarwad as a whole. [p. 553, col. 2.1 

The decision of the question whether a karnavan 
sues or is sued in a representative capacity is not so 
much a question whether he was specitically im- 
pleaded as representative of the tarwad, as whether 
he was, as a matter of fact, not conducting the litiga- 
tion for the tarwad, and if itis found, as a fact that 
he was, it does not matter if the other members were 
added or omitted to be added. [zbid.] 

The karnavan who is prima facie always clothed 
with a representative as well as an individual charac- 
ter cannot be deprived of his representative capacity 
more by the addition of other members as parties. 
ibid. ' 

Manakat Velamma v. Ibrahim Lobbe (5) and Rayar- 
appa Nambiar v. Koyatan Chable Veetil (6), relied 
on 


No decree is binding ona party if he wag a neces- 
sary party to the suit and he was noton record and 
in certain circumstances when his interests are in- 
separable from those of other judgment-debturs 
under the decree, the decree as a whole, would be 
void. [p. 552, col. 2.] 

Bikramajit Raiv. Darshan Das (1), Imdad Ali v. 
Jagan Lal (2), Imam-ud-din v. Sadarat Rai (3) and 
Subramania Atyar v, Vaithinatha Aiyar (4), relied 
on. 


Fr J 


Where in a suit against a “Malabar tarwad, the 
karnavan andthe junior members were impleaded 
as parties but in appeal a junior member, was not 
, impleaded and the legal representatives of another 
were not brought on record, but the karnavan con- 
ducted the litigation on behalf of the tarwad: 

Held, that the karnavan did not lose his repre- 
sentative character and the decree was not a nullity 
but one binding onall the members of the tarwad. 
|p. 553, col. 2.1 
Order XLI, r.4, O. P. C., can only apply when 

the fact of the omission of the parties is brought to 
the notice of the Court and it consciously decides. to 
apply the rule. [p. 554, col. 1.] 

Guntuku Appanna v. Jellepalli Gavarappadu (9), 
and Chintama v. Gangabat (10), doubted. 


Appeal against an order of the Court of 
the Subordinate Judge of South Malabar at 
Palghat, (in A. S.No. 62 of 1921, A. S. 
No. 2y5 of 1921 on the file of the District 
Court, South Malabar), preferred against an 
order of the Court of the Principal District 
Munsif, Palghat, in E. P. No. 446 of 1920, in 
O. S. No. 202 of 1914 (A. 8. No. 774 of 
1915 and S. A. No. 2168 of 1918). 

Mr. L. A. Govinda Raghavier, for the 
Appellant. - 

Mr. C. V. Anantakrishnier, for the Re- 
spondents. 

JUDGMENT. —This Oivil Miscellan- 
eous Second Appeal is against the decision 
of the lower Appellate Court in a matter of 
restitution reversing the decision of the 
first Court. 

The restitution was applied ‘for by the 
respondents on the strength of a decree of 
the High Court in second appeal reversing 
the decrees of both the lower Courts and 
dismissing the plaintiffs’ (appellants’) suit. 
It appears that of the original appellants 
in the first Appéllate Court, the 10th defend- 
ant, though dead before the second appeal 


was filed, was included as one of the ap- ' 


pellants and his legal representatives were 
not brought on record, and the 13th de- 
fendant was not included at all. The pre- 
sent appellants’ contention in this matter 
of restitution has been that these errors 
vitiate the High Court's decree and render 
it void for want of jurisdiction, since the 
necessary parties were noton the record and 
therefore, no application for restitution 
under it can lie. 

It will be noted that the objection. that 
the High Court's decree is a nullity comes 
not from those defendants who were not 
made parties to the appeal but from the 
plaintiffs who say that they are entitled to 
-~ benefit thereby to the extent of having the 
decree dismissing this suit declared a 
nullity. The plaintiffs’ point is thus a pure- 
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ly technical one and there is nothing to: 
commeud it on the merits apart from the 
technical law and I have to see if thetechni- 
cal law will justify their contention. 

The original suit was by the plaintiffs’ 
tarwad against the defendants’ tarwad—the 
plaint and the written statement show that 
clearly. Instead of putting the tarwads on ` 
record only by and through their karnavan 
or other representatives, all the members of 
the plaintiffe’ tarwad were arrayed as plaint- 
iffs and all the members of the. defendants’: 
tarwad,13in all, as defendants. On each 
side the actual karnavan was, of course, one 


‘ofthe parties to the suit—l4th defendant , 


on the plaintiffs’ side and the 4th defendant 
on the defendants’ side—and on the defend- 
ants’ side the de facto manager, a woman 
(Ist defendant) was also a party; these 
karnavans and this manager remained 
as parties throughout the whole of this 


' litigation and are now parties to the pre- 


sent proceedings. There has been through- 
out no flaw in the array of parties on the ' 
plaintiffs’ side, but, as mentioned, on the 
defendants’ side there was in the second 
appeal a mistake in including the deceased 
10th defendant as an appellant and not 
bringing on his legal representatives and | 
in omitting the 13th defendant. It appears 
that the loth defendant died after the 
vakalat was given to the Vakil for the 
appeal, but before the appeal was ac- 
tually filed. His legal representatives 
are said to include, besides the other ` 
members of the tarwad including the 
omitted 13th defendant,a male infant. Tenth 


defendant was even on. ‘the date of his death 


a minor and the 13th defendant was an 
infant when the proceedings began and was 
about 5 or 6 yearsold at the date of the 
second appeal. 

Now, it goes without saying that no 
decree is binding on a party if he was a 
necessary party tothe suit and he was not 
on record, and if the result of the judgment 
in second appeal had been a decree against 
necessary parties not on the record, un- 
doubtedly the interests of those parties 
would not have been affected without their 
having had an opportunity of meeting the 
case against them, and in such circum- 
stances the- judgment against them would 
have been void, and in certain circumstances 
when their interests were inseparable from 
those of other judgment-debtors under 
the decree, the decree as a whole would have 
been void. This principle of law is laid 


97 1. O. 1926) 


down in several cases [see Bikramajit Rar 
v. Darshan Das (1), Imdad Ali v. Jagan 
Lal (2), Imam-ud-din v. Sadarat Rai (3) 
and Subramania Atyar v. Varthinatha 
Atyar (4). | 

The guestion then is, wêre these minor 
members of the tarwad necessary parties to 
the defendants’ second appeal, when their 
karnavan and tarwad manager were through- 
out on record? Itis argued that because the 
original suit was filed not against the 
tarwad as a unit represented by its head, 
but again the tarwad through each of its 
individual members, sach one of these is a 
necessary party to all subsequent proceed- 
ings, lt is contended that the secund 
appeal in the High Court has abated so far 
as the 10th defendant was concerned and 
that as the 13th defendant also never 
appealed,the lower Appellate Court’s decree 
is still enforceable against both of them; and 
that since their shares in the tamwvad can- 
not be partitioned and separated, the lower 
Appellate Court's decree is thus enforce- 
able against the whole tarwad. This argu- 
ment assumes that 10th and 13th defendants 
were necessary parties to the second appeal. 
As I have already said and as the lower 
Court has found as a question of fact, it 
was the tarwads which were opposed to 
each other in this litigation throughout, it 
was, therefore, the tarwads who were the 
necessary parties to each step of the litiga- 
tion aud the farwads who were the necessary 
parties in the second appeal. To that 
second appeal the plaintiffs’ turwad was a 
party undoubtedly because every member of 
it was on record. But it seems to me that the 
defendants’ tarwad was no lesson the record 
asaparty, even though two of its minor 
members were not there because, as pointed 
out, the karnavan and the manager of the 
tarwad were on the record, 

The plaintiffs’ contention, if I understand 
it aright, is that the fact, that they chose to 
make each member of the tarwad a party to 
the suit somehow deprived the manager 
and karnavan of their ordinary character as 
manager and representative of the tarwad, 
and that, therefore, the tarwad cannot be 
on the record, even though its karnavan is, 
unless each member is also on the record. 
Lam unable to accept the contention which 

(1) 82 Ind. Cas. 26; 22 A. L. J. 1033; L. R.5 A. 747 


Civ; A. L R. 1925 All. 141. 
(2) 17 A. 478, A. W. N. (1895) 109; 8 Ind. Dec. (x. s.) 
9 


632, 
(3) 5 Ind. Cas. 897; 32 A. 30k 7 A. L.T. 228, 
(4) 31 Ind. Cas. 198; 38 M. 682, 


VASU 0, TARKREDATH VEBT:L RANNAMMA, 


514 

in effect is that the plaintiff has power to 
force on the tarwad whatever manner of 
representation he pleases and prevent them 
from using any other that is ordinarily cnen 
to them. So that in a case like the present, 
the plaintiff could, by choosing the manner 
of representation by inclusion of all indivi- 


“dual members and by gaining over any 


single member to his side, effectually burke 
any proceedings in opposition to his own. 
Obviously, such a contention is untenable. 
The only question I have to decide is whe- 
ther, asa matter of fact, the tarwad was 
properly represented in that appeal. The 
karnavan was on record, and he is ordinarily 
sufficient to represent the tarwad and he 
does not lose his representative character 
merely because the plaintiff chooses, from 
abundant caution, to make all the members 
parties, I find nothing to indicate that the 
karnavan had not his representative charac- 
ter. Clearly, the karnavan is prima facie 
always clothed with a representative as well 
as an individual character, and I am unable 
toappreciate how it is open to theplaintiffto 
deprive him of that representative capacity., 
In that capacity he represents and defends 
the rights of the whole tarwad and all the 
members of it as well as his own individual 
rights. Any decree then, in favour of or 
against the karnavan was a decreein favour 
of or against the tarwad as a whole. 

It has been clearly laid down in Manalut 
Velamma v. Ibrahim -Lobbe (5) and Raya- 
rappan Nambiar v. Koyatan Chable Veetil 
(6); that a decree against the karnaran binds 
the tarwad if he was sued in his represen- 
tative capacity and that the decision of 
the latter question is not so much a question 
whether he was specifically impleaded as 
representative of the tarwad, as whether he 
was, as a matter of fact, not conducting the 
litigation for the tarwad, and if it is found, 
as in this case, that he was, it does not 
matter if the other members were added or 
omitted to be added. The decree which 
the plaintiffs got in the lower Appellate 
Court was a decree against the karnavan 
and, therefore, against the tarwad. The 
karnavan and, therefore, the tarwad ap; eal- 
ed and got-a decree in his favour and 
therefore, in its favour. That decree enures 
for the whole tarwad, whether or not all 
the other members were on the record. 
Applying the test whether the original suit 

(5; 27 M. 375. 


(6) 45 Ind. Cas. 489; 35 


+ e51; 21M. L. T.R 
8 L. W. 154 sk, 
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could have been maintained without bring- 
“ing the 10th and 13th defendants on record, 
it appears to me quite clearly that it could. 
The plaintifis’ tarwad is, therefore, bound 
by the decree in second ap; eal. 

The plaintiffs have relied specially on two 
rulings to controvert this view: Balaram 
Pal v. Kanysha Majhi (7) and Ambika 
Prasad v. Jhinak Singh (8). The former case, 
I confess I do not follow, where it is stated 
“as the plaintiffs pleaded a joint title, the 
right to sue was one which did not survive 
to the surviving plaintiff.” I do not see 
why it might not have survived. But if the 
Court meant that from the other facts it was 
apparentthat theright tosuedid not survive, 
this ruling has no applicationto the present 
ease, The case of Ambika Prasad v. Jhinak 
Singh (8) purports to follow this case. But, 


with respect, I do not see why the decree ` 


against a deceased party should be a nullity 
if the deceased party was properly re- 
presented in the decree and, therefore, all 
the necessary parties were on the record, 
and E doubt if that ruling was intended to 
go so far. 

In this view of the case I do not think it 
necessary to consider the application of 
O XLI, r. 4 and the rulings under that 
rule; but I agree with the plaintiffs’ learned 
Pleader when he contends that that rule can 
only apply when the fact of the omission 
of the parties is brought to the notice of 
the Court and it consciously decides to 
apply the rule. Ifthe rulingsin Guntuku 
Appanna v. Jellapalli Gavarappadu (9) 
and Chintaman v. Gangabai (10) imply 
that O. XLI, r. 4- applies even if the 
Court is ignorant of the absence of the 
necessary parties, it may be that they go too 
far, It is not necessary to go into this 
’ question further. In the present case, the 
High Court was not aware when it heard 
the appeal that the 10th defendant was 
dead, although it might have been aware, 
if it had serutinised the array of parties 
that the 13th defendant who was a party in 
the lower Appellate Court had not been 
added in the High Court. Nor is ita case 
forthe application of O. XXII, and the 
survival of any right to sue or defend a 


sult. 


T) 53 Ind. Cas. 548, 
4 71 Ind. Cas, 321; 45 A. 286; 21 A. Lan J. 91; A. L 


nas All. 211. 
(9) 87 Ind. Cas 748; 48 M. L. J. 601; 22 L. W. 142; 


A. I. R- 1923 Mad. 910 
(10) 27 B. 284; 5 Bom, L, R. 90, 
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The whole of the defendants’ party was 
embodied in the karnavan and the right to 
appeal never abated against him. Thus, 
no possibility of conflict between the deci- 
sions of the lower Appellate Court in the 
first appeal and the High Court in the 
second appeal arises, 

On the whole, therefore, I am not pre- 
pared to interfere with the order of the 
lower Appellate Court and dismiss this 
appeal with costs. 

V. N. V. 

À, N, A, 


Appeal dismissed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND Civil APPEAL No. 375 oF 1925, 
June 17, 1926. 

Present :—Mr. Hallifax, A. J.C. = 
RAJARAM AND ANOTHER-—PLAINTIFFS—- 
APPELLANTS 
VETSUS 
NARAIN AND OTHERS— DEFENDANTS 
— RESPON DENTS 

Limitation Act (IX of 1908), Sch. I, Arts. 74, 75~— 
Instalment bond—Suit for instalment—Suit for entire 
amount on default—Limitation—Watver—Right to 
recover entire amount barred, suit for instalments, 
whether maintainable. 

The limitation for a suit togecover an instalment 
due on a bond is governed by Art. 74 of Sch. I of the 
Limitation Actand that for a suit to recover the 
whole amount still unpaid, irrespective of the agree- 
ment to pay by instalments, payable on default ofa 
certain number of instalments is governed by Art. 75 
of the same Schedule. [p. 955, col. 1.] 

In a suit to recover instalments, that is, a suit to 
enforce the primary contract, there can be no question 
of the waiver of the right to recover the whole sum at 
once, which is a penalty for the breach of the primary 
contract of the kind menticned in s. 74 of the Contract 
Act. [p. 555, col. 2.] 

To allow the claim to- recover the whole debt ina 
lump to be barred by time isa waiver of that claim, 
just as much as allowing it to be extinguished by 
express or tacit agreement. [ibid.] 

A creditor, who has not chosen to exercise the 
option of enforcing payment ofthe whole amount 
on default of payment of instalments, can sue to 
recover those instalments which are within time under 
Art. 74, even though a suit to recover the whole 
amount has become barred under Art. 75. jibid.] 


Appeal against a decree of the District 
Judge, Wardha, dated the 21st April, 1925, 
in Civil Appeal No. 12 of 1925. 

Mr. Atmaram Bhagwant, for the Appel- 
lants, 

Mr. D. M. Bakre, for the Respondents. 

JUDGMENT. —In consideration of a 
loan of Rs. 1,840-12-0 the defendants exe- 
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cuted an unregistered bond on the 28th of 
February, 1915, in favour of the plaintiffs 
promising to pay them Rs. 150 annually for 
fourteen years and Rs. 2UU0-15-0 in the 
fifteenth year. A remarkable though appar- 
ently irrelevant circumstance in the case is 
that if the payments had been made regular- 
ly the plaintiffs would have got their money 
back with compoynd. interest at something 
lessthan 1 per cent. perannum. It wasagreed 
that the whole amount of Rs. 2,300-15-0 
should be payable at once on default 
being madein the payment of any three 
instalments. No paymentat all was ever 
_ made, and the third instalment fell due on 
the 7thof March, 1917, so that on that date 
the plaintiffs became entitled to sue for the 
whole Rs. 2,300-15-0, In the present suit 
they claimed to recover the amounts of the 
seventh, eighth and ninth instalments, of 
which the earliest fell due on the 2lst of 
May, 1921. The suit was filedon the 16th 
of June, 1924, but by reasonof the Courts 
re-opening on that day after the summer 
vacation it has to be regarded as filed on 
the 6th of May of that year. 

In the first Court it was held that the 
plaintifis had waived their right to recover 
the whole amount at once which first accru- 
ed tothem in March, 1917, and, therefore, 
the suit to recover the instalments was in 
time.. In appeal the learned District Judge 
held that there was no waiver and the 
suit was barred by time. Against this deci- 
sion’ the plaintiffs have appealed. It seems 
fairly obvious, though it was not seen in 
either of the two lower Courts, that in a suit 
to recover instalments, that is, a suit to 
enforce the primary contract, there could 
be no question of the waiver of the right 
to recover the whole sum at once, which is 
a penalty for the breach of that primary 
contract of the kind mentioned ins. 740f the 
Contract Act. i 

The law in this matter is not difficult. It 
has been expounded in a numberof publish- 
ed rulings, some of which purport to differ 
from others, Théy are in fact all the same, 
and lay down no more than is to be found 
in Arts. 74 and 75 of the First Schedule of 


the Limitation Act, which is that the limita-. 


tion fora suit to recover an instalment due 
on such a bond as we have here is governed 
by Ait 74 ‘and that for a suit to recover 
the whole amount still unpaid irrespective 
of the agreement to pay by instalments is 
governed by Art. 75o0f the same Schedule. 
in addition to the cases mentioned in the 
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judgments of this Oourt in Gopal v. Dhondya 
(1) and Kesheo Kao v, Suklya Mali (2), there’ 
are the Allahabad cases of Ajudhya v. 
Kunjal (3), Amolak Chand v. Baij Nath (4) 
and Mohan Lal v Tika Ram (5) and the 
Calcutta case of Basanta Kumar Singha v 
Nabin Chandra Shaha (6), | 
The plaintiffs sue to enforce acontract. or 
rather three separate contracts, to pay them 
Rs. 150 in each of the years 1921, 1922 and 
1923. The defendants had made a pro- 
mise such as is mentionedin s, 74 of the 
Contract Act in respect of those three con- 
tracts, and also in respect of their other 
contracts topaythe same sum in each of 
certain previous years, but that cannot 
possibly have an effect on their liability to 
carry out those three contracts provided the 
claim in respect of them is made in time 
“Itis conceivable”, as was said in A judhya 
v. Kunjal (3) “ that a bond might be so 
worded as to compel a creditor to gue for 
the whole amount immediately if any de- 
fault occurred.” In such a case the original 
agreement to pay by instalments would 
cease to exist when the default occurred 
and the agreementto pay the whole sum 
would be substituted for it. Here, however 
the substitution of the new coutract for the 
original one is at the option of'the creditor 
who has not chosen to exercise it. 


It seems to me fairly clear that to allow 
the claim to recover the whole debt at once 
to be barred by time is a waiver of that 
claim, justas much as allowing it to be 
extinguished by express or tacit agreement: 
time in respect of the whole debt begins 
to run again from the date on which that 
claim is first irrevocably extinguished ac- 
cording to Art. 75 of the First Sched ule of 
the Limitation Act, though the amount of 
the whole debt is reduced by the amount 
that has become irrecoverable under Art. 74 
of the same Schedule as well as by the 
amounts that have been actually paid. But 
we are not concerned here with a claim to 
recover the unpaid amount of the whole 
debt, oe or ee but witha claim to 
recover certain instalments ichi 
at array » whichis undoubt- 


(1) 14 Ind. Cas. 685; 8 N. L. R. 44. 
(2) 76 Ind. Oas. 122; 19 N. L. R. 170; A. I. R. 1994 
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(3) 30 A. 123; 5 A. L. J.72: A. W.N. 
(4) 20 Ind. Cas. 933; 35 A. 453: 11 A. EA : 
(5) 47 Ind. Oas. 926; 41 A. 104; 16 A. L. J. 999 
ra 86 Ind Cas. 594; 53 C. 277: A. I. R. 1996 Cal 
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The decreeof the lower Appellate Court 
‘will, accordingly, be set aside and that of 
the first Court will be restored. The de- 
fendants will pay the whole of the costsin 
all three Courts. The Pleader’s fee in this 
Court willbe thirty rupees. 

G, R. D. 


ANA Appeal allowed. 


CALCUTTA HIGH COURT. 
APPRAL FROM APPELLATE DECREE NO, 2397 
oF 1924. 
March 5, 1926. 
Present:—Mr. Justice Cuming and 
Mr. Justice B. B. Ghose. 
KADAR SHEIK H—Derenpant— 
APPELLANT 
; versus 
NAJAMUDDI SHEIKH—Puaintirer 
— RESPONDENT. 
Provincial Small Cause Courts Act (IX of 1887), 


Sch. II, Art. 85 (ii)—C. P. C. (Act V of 1908), s. 102— 
Suit for price of paddy misappropriated—Second 


appeal. 
A suit for the recovery of the price of paddy cut 


and misappropriated by the defendant does not fall 
within Art. 35 (14) of Sch. II to the Provincial Small 
Cause Courts Act and is, therefore,of a Small Cause 


nature. 
Appeal against a decree of the Officiat- 


ing Subordinate Judge, Khulna, dated the 
2nd July, 1924, reversing that of the 
Munsif, First Court, Khulna, dated the 21st 
of February 1928. : 

Mr. Khitish Chandra Chakravarti (with 
him Babu Panchanon Ghosal, forthe Ap- 
pellant. M 

Dr. Jadu Nath Kanjilal, Babu Purna 
Chandra), for the Respondent, 

JUDGMENT. 

Cuming, J.—-The plaintiff sued the 
defendant for Rs. 280 as the price of the 
paddy which he alleged was cut and mis- 
appropriated by the defendant. 

The first Court dismissed the plaintiff's 
suit, On appeal this finding was reversed, 
the appeal was allowed and the ‘plaintiff's 
suit was decreed with costs. Against this 
decree the defendant has appealed to this 
Court. A preliminary objection is raised 
by the respondent that no appeal lies 
He contends that s. 102 of the C.,P.C. is 
a bar because this is a suit of anature cog- 
nizable by the Court of Small Causes and 
under the value of Rs. 500, hence no second 


appeal lies to this Court. 
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The appellant contends that the suit. 
falls within the exception set forth in s. 35, . 
cl. (ii) of the Provincial Small Cause Courts 


“Act. 


lam of opinion that the contention of 
the respondent is correct. The plaint itself 
does not make out any criminal offence. 
Nor is it the case of the defendant that he 
committed any criminal offence. In the 
circumstances the suit is ‘of a nature cog- 
nizable by a: Court of Small Causes and . 
no second appeal lies to this Court, the 
value being under Rs, 500. 

The result is the appeal is dismissed as 
incompetent. | 

The respondent is entitled to his costs. 

Ghose, J.—I agree. 


A. N, A. Appeal dismissed. 


ai 


ALLAHABAD HIGH COURT. 
First C1VIL APPEAL No. 169 oF 1923. 
j July 7, 1925.. 
Present:—Mr. Justice Sulaiman 
and Mr. Justice Boys. 
GANGA SAHAI AND ANOTHER— OBJECTORS 
— APPELLANTS 


< f VETSUS. 
Nawab MOHAMMAD MUOUKKARAM 
ALI KHAN—Oppositse Partry— 
— RESPONDENT. 

Provincial Insolvency Act (V of 1920), ss. 33, 88, 89, 
48, 50—Proposal by insolvent under s. 88, nature of — 
Debts entered in schedule, insolvent whether can dis- 
pute— Court, power to inquire into validity of debts 
—-Order expunging debt—Appeal—Omission to appeal 
from order of annulment, effect of—Interest after 
adjudication, rate of. 

Although, generally, where proceedings have taken ' 
place under ss. 38 and 39 of the Provincial Insolvency 
Act, leave of the District Judge or the High Court 
must be obtained before any appeal can be admitted 
against orders approving the proposal or annulling 
order’ of adjudication, yet, where, as part of the 
proceedings an enquiry has been held under s. 50 of 
the Act, anybody prejudiced by the expunging or 
reducing of a debt can, in regard to that matter, 
appeal as of right. [p. 558, col. 2; p. 564, col. 1.] 

The fact that no appeal was preferred by a creditor 
against an order of annulment doesnot debar him 
from appealing against a previous order expunging 
his claims from the schedule. [p. 558, col. 2] 
| The proposal contemplated by s. 38 of the Pro- 
vincial Insolvency Act is a general proposal to satisfy 
the debts of the whole body of creditors and not 
‘merely disputing the validity of the debts of 
particular creditors. Therefore, an application made 
by an insolvent after the framing of the schedule 
expressing readiness to pay the amounts actually due 
to the creditors but praying for an enquiry into the. 
validity of the scheduled debts cannot properly be a 
propagal or composition within the meaning of s. 38 
in so far.as it purports to dispute the correctness of 
the scheduled debts. [p. 697, col. 2.] i 


hd 


were fictitious and were not really due. 


(97 I. 6.1926) 

An order expunging some of the scheduled debts 
on such an application is not invalid inasmuch 
as the Court has power to do so under s. 50 ofthe Act 
and the order can be treated as one passed under that 
section. |p. 558, col. 1.] 

An insolvent, after his adjudication, when the 
property vests in the Court or Receiver has no locus 
standi to challenge the validity of the debts entered 
in the schedule. But, when the insolvency has been 
annulled after the approval of a proposal or com- 
position and the time has come for actual payment 
of the debts, he is given the right to challenge the 
GOLING of the claims of his creditors. |p. 597, col. 


An Insolvency Cou cannot allow interest at a 


. higher rate than 6 per cent. after the date of ad- 


judication, though the creditor may, after payment 
of all debts, be entitled to recover out of debtor's 
estate, if any which remains, any higher rate that 
he may he entitled to under the contract. [p. 559, col, 
4; p. 560, col. 1.) 

Per Boys, J.—Even under the terms of s. 38 of the 
Act a Court has power to enquire, ina proposal for 
composition, into the factum and validity of the debts 
and to finally approve the proposal after expunging 
debts which are not proved. [p. 563, col. 1.] 


First appeal from an order of the District 
Judge, Aligarh, dated the 30th July 1923. 

Messrs. Surendro Nath Sen and Uma 
Shankar Bajpai, for the Appellants. 

Messrs. Igbal Ahmad and Kailas Nath 
Katju, for the Respondent. 

JUDGMENT. l 

Sulaiman, dJ.—This is a creditor's 
appeal from an order, dated the 30th July, 
1923, passed in an insolvency proceeding, 
which is the subject of much controversy. 
The respondent was adjudicated an insolv- 
ent on the 16th February, 1917, and a large 
number of creditors were entered as sche- 
dule creditors. On the 19th April 1922, 
the insolvent put in an application, pur- 
porting to be under s. 38 of Act V of 


1920, stating that the major part of the 


debts alleged to be due to the creditors 
He 
expressed his readiness to pay the amounts 
actually due to the creditors in full, together 
with interest at a rate which the Court 
might consider reasonable. There was also 
a suggestion in para. 4 of the application 
that the Court had full power to hold an 
enquiry into the true accounts of the debts 
and to correct the schedule accordingly, 
The learned Judge without passing any 
formal order as to whether he approved of 
the proposal or not, at once appointed a 


-Commissioner to go into the question of 


accounts of the creditors. When the re- 


` port of the Commissioner was received, ob- 


jections were invited from the creditors 
and the insolvent, and they have been dis- 
posed of by the order under appeal. 

~ Tam bound to say that the procedure 
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adopted by the learned Judge was not in 
strict accordance with the provisions of the 
Act. The insolvent, so long as his insolv- 
ency lasted, could not be allowed to chal- 
lenge the correctness of the debls entered 
in the schedule and, therefore, his appli- 
cation, so far as it purported to dispute 
the correctness of those debts and amounted 
to arequest to the Oourt to enquire into 
the accounts of the creditors, could not 
properly be a proposal or a composition 
within the meaning of s. 38. On the other 
hand, his offer to pay all his just debts in 
full together with interest only ata rea- 
sonable rate, and not at the contractual 
rates, could very well be called a proposal. 
In my judgment the proposal contemplated 
by s. 88 is a general proposal to satisfy 
the debts of the whole body of creditors, 
and not merely disputing the validity of 
the debts of particular creditors. 


If a majority in number and ¢ths in value 
ofall the creditors, whose debts were proved, 
resolve to accept the proposal, itis deemed 
to be duly accepted. If they do not, then, 
unless the proposal contravenes the provi- 
sions of sub ss. (4), (5) or (6), the Court has 
power to approve of it. If the Court ap- 
proves the proposal, then under s. 39 its 
terms ought to be embodied in an order 
of the Court which should frame a schedule 
and annul the adjudication. After the ad- 
judication has been annulled on the ground 
that the proposal has been accepted, the 
insolvent is at liberty to apply under s, 50, 
sub cl. (2) to the Court to hold an enquiry 
and expunge an entry or reduce the amount 
ofa scheduled debt. The scheme of the 
Act seems to be that an insolvent, after his 
adjudication, when the property vests in 
the Court or the Receiver, has no locus 
standi to challenge the validity of the 
debts entered in the schedule. lf he were 
allowed todo so, he may be harassing his 
creditors, who cannot recover the costs 
incurred by them because they cannot 
prove debts incurred after the date of ad- 
judication. On the other hand, when the 
insolvency has heen annulled after the ap- 
proval of a proposal or composition, and 
the time has arrived for actual payment 
of the debts of the debtor, heis given the 
right to challenge the correctness of the 
claims of his creditors. The property, 
which passes to him or to a trustee on 
annulment, does not pass free from all 
debts. It remains liable to debts which- 
have not been proved or cannot ke proved, 
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Thus, costs incurred by creditorsin meet- 
ing the objections of the debtor could be 
properly recoverable from the property of 
the debtor which still exists. Further, as 
the debtor has had no - opportunity to 
challenge the accuracy of the claims of his 
creditors, he is allowed todo so now, before 
they can follow the property in bis hands. 
Messrs. Diwan Chand and Jai Gopal Sethi 
in their Commentaries on the Bankruptcy 
and Insolvency Laws (ist Edition, page 459 
(c), para. 442) have stated that so long as 
insolvency exists, a debtor cannot apply for 

expunging or reducing a debt, but when 
insolvency is annulled, as would be the 
case when composition or scheme is ac- 
cepted, he can apply. I further find that 
in the English case, Ex parte Bacon, In 
re Bond (1) it was held that in an ordinary 
case, no doubt questions as to the amount 
of the proof of a creditor ought; to be left 
to be dealt with by the trustee, but when 
the composition has been accepted, the 
bankrupt has a locus standı to apply to re- 
duce the amount of this proof. These sup- 
port my view. l 

The learned District Judge, however, 
did not expressly pass an order saying that 
he approved of the proposal, nor did he 
embody the terms of the proposal, in an 
order of his own, as required by 8. 39, nor 
did he proceed to frame a schedule of 
debts, and lastly he did not order the ad- 
judieation to be annulled under s. 39. In 
fact, it appears that he overlooked the pro- 
visions of s. 39 altogether. But there 
can be no doubt that the creditors and the 
learned Judge by implication accepted the 
proposal that all the just dobts together 
with reasonable interest should be paid by 
the debtor and the parties acquiesced in 
theenquiry bythe Judgeas to whatamounts 
were actually due. The learned Judge 
has enquired into the claims of the creditors 
and in substance has either expungrd some 
debts orreduced them; but unfortunately he 
hasnowhere said thathe is proceeding under 
g. 50 of the Act, nor he anywhere says that he 
is expungingor reducing any debt. Theorder 
passed by him, which is under appeal, 
simply says that he disallows the objections 
of the creditors and the insolvent to the 
Commissioner’s report. Even if the insolv- 
ent can be allowed to challenge the valid- 


or scheme is under consideration and be- 
a) 1881) 17 Oh. D. 447; 44 L. T. 834; 29 W.R, 
4, | 
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fore it is accepted and the insolvency 
annulled, the order expunging or reducing 
the debt must be under s. 50 and not under 
g. 38 and, therefore, inspite of allthe irregula- 
rities meationed above, if seems tu me that 
we should take the proceedings to be what 
they legally can be, and assume that the 
proceedings started under s. 38 of the Act 
and that the proposal ot the insolvent to 
pay all his just debts, together with interest 
at a reasonable rate, was approved of by the 
Judge and that, though the Judge omitted 
to pass any order under s 39, he pro- 
ceeded to enquire into the validity of the 
debts under s. 50, sub-cl (2). Thezapplica- 


tion of the debtor was a composite one’ 


and the learned Judge seems to have 
mixed up the proceedings, which ought 
to have been separately taken. However, 
as the final order must be deemed to be 
one under s. 50, sub-cl. (2), an appeal lies 
therefrom. I am constrained to adopt this 
view, because the parties in the Court 
below apparently acquiesced in the proce- 
dure adopted by the Judgeand the case 
has been tried on its merits. If I were not 
to follow this course, I would be compelled 
to set aside the order and send the case 
back for re-trial. 


A further objection on behalf of the re- 
spondent has been taken that,in view of a 
subsequent orderof annulment passed by 
the Judge under s. 35 of the Act, this 
appeal isnot competent. The contention 
is that itis no longer open to the creditors 
to appeal from the order inasmuch as they 
allowed a subsequent order of annulment to 
become final. With regard to this matter. 
also, it is unfortunate that the learned Dis- 
trict Judge did not adopt a course which 
would have been just to the creditors. On 
the 28th September 1923, the creditors filed 


-a written application, informing the Court 


that the Hign Court was closed and they 
proposed to filean appeal from an order 
of the 30th July, 1923, in which presum- 
ably they would challenge the correctness 
of the findings as regards the amounts of 
the various debts. In spite of this written 
objection and in spite of the fact that the 
High Court was closed owing to the long 
vacation, the learned Judge disallowed thé 
objection treating it as futile, and on the 12th 
October 1923, passed an order of annulment 
under s. 35, onthe ground that the amounts 
found due by him previously were paid up 
by the debtor. Had the creditors been 
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allowed to appeal aad obtain a stay order, 
further dificulty might have been obviated. 
The mistake, which the creditors, however, 
did commit, was not to tile any appeal 
from the order passed under s. 35 on the 
12th October 1923, which was admittedly 
appealable, though they had full knowledge 
of the orderas it had been passed in spite 
of their objection. 

I, however, think that it is impossible to 
dismiss the present appeal in consequence 
of the finality of asubsequent order. In 
the first place it is premature for us to 
consider whether the effect of our allowing 
the appeal would or would not be futile; 
and, in the next place, an order of annul- 
ment does not free the debtor from liability 
to pay debts which were not proved when 
the order was passed in the Insolvency 
Court. If we allowed the appeal and found 
that there was a further liability in respect 
of an amount not proved before the annul- 
ment, it may be that the creditor's remedy 
is not atall barred. I would, therefore, 
not feel justified in dismissing the present 
appeal, which purports to be from an order 
anterior in date to the order of annulment, 
on the mere ground that this subsequent 
order has been allowed to become final. 
Coming to the merits of the appeal, there 
are three points which have been urged on 
behalf of the appellants (l) that the District 
Judge was wrong in holding that the pro- 
missory note dated the 23rd of October 
1916 in favour of Raja Ram fora sum of 
Rs. 11,330 which formed part of the con- 
sideration of the registered deed dated the 
7th of December 1916, was withoutconsidera- 
tion, (2) that in any case the appellants 
did pay the amount mentioned in the re- 
gistered bond to Raja Ram and (3) that 
the rate of interest allowed is unjust and 
unfair. 

As the execution of the promissory note 
ofthe 23rd of October 1916 and its acknow- 
ledgment in the registered deed dated the 
7th of December 1916 were admitted by the 
debtor, and the registered bond not chal- 
lenged when the application for insolvency 
was made, the burden lay on him in the 
first instance to establish that no considera- 
tion had passed. It is only after he had 
established a prima facie case by direct or 
circumstantial evidence that the creditors 
could be called upon to prove the actual 
passing of the consideration, 

(After discussing the evidence his Lord- 
ship continued :—] 
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Having regard to all these circumstances 
the learned District Judge came to’ the 
conclusion that the itemin question was a 
fictitious item aud that no payment had 
ever been made to Kunwar Mukairam Ali. 
In view of the state of evidence on the re- 
cord we find it difficult to differ from his 
conclusion. It must, therefore, be held that 
the item of Rs, 11,330 left in the hands of 
the appellants under the registered bond 
dated the 7th of December 1916 was a ficti- 
tious item which was never in fact paid. 

The last question that remains for con- 
sideration is the rate. at which interest 
should be allowed. The learned Judge has 
allowed simple interest at 12 per cent. per 
annum on the principal amounts from the 
date of the execution of the documents 
vill the date of adjudication, namely, ‘6th 
February 1917. After that date he has 
allowed interest at the rate of 6 per cent. 
per annumup to thedate of payment or 
deposit in Court. Mr. Iqbal Ahmad, the 
learned Advocate for Kunwar Mukarram 
Ali Khan, has waived his objection to the 
payment of interest at the contractual 
rate up to the date of adjudication, namely, 
l6th February 1917, as the amount is not 
very large. This relieves us from consider- 
ing whether a rate higher than 6 per cent, 
could have been allowed us tothe date of 
adjudication. 

The learned Advocate for the appellant 
has, however, contended that the rate oi 6 
per cent, from the date of adjudication was 
unjust. There can be no doubt that the 
Insolvency Court has power to reduce inter- 
est to6 percent. per annum. It is not an 
ordinary case between a creditor anddebtor 
where the contractual rate cannot be re- 
duced, unless undue influence is established 
or the case come under the Usurious Loans 
Act. In the first place the debtormade a 
proposal unders, 38 of the Act to pay all 
his debts tegether with reasonable interest. 
If the learned Judge accepted the pro- 
posal to pay reasonable interest he certainly 
had power to determine what rate was rea- 
sonable. Hehas held that 6 per cent, per 
annum should be allowed. Even if there 
were no other difficulty in the way of the 
appellants we would have found it difficult 
to interfere with this conclusion, 

We, however, find that it is not open to 
an Insolvency Court to allow interest at a 
rate higher than 6 per cent, after the date 
of adjudication. No doubt for purposes of 
dividend the interest is calculated at 6 per 


£60 
cent. per annum under s. 48 (2) without 
prejudice tothe right of a creditor to re- 
ceive out of the debtor’s estate any higher 
rate of interest to which he may be entitled 
after all the debts proved have been paid 
in full. But this sub-section merely re- 
serves the right of a creditor and is not an 
enabling section. On the other hand, s. 61 
after providing for the distribution of pro- 
perty ofthe insolvent in a certain order 
of priority provides in its sub-s. (5) that all 
debts entered in the schedule shall be paid 
rateably according to the amounts of such 
debts respectively and without any pre- 
ference, Then in sub-s. (6) it says that 
where there is any surplus after payment 
of the foregoing debts, it shall be applied 
in payment of interest from the date on 
which the debtor is adjudged an insolvent 
at the rate of six per cent. per annum on 
all debts entered in the schedule. This 
last sub-section obviously and clearly re- 
fers to the interest payable after the date 
of adjudication. There is no other provi- 
sion inthe Act under which any Interest 
at a higher rate is provided. We then 
-coms tos. 67 which says that the insolvent 
shall be entitled to any surplus remaining 
after paymentin full of his creditors with 
interest as provided by this Act, and of the 
expenses of the proceedings taken there- 
under. Itis, therefore, apparent that after 
the payment of the scheduled debts and 
interest at 6 percent. per annum subsequent 
to adjudication the surplus, if any, must 
go to the insolvent; for thereis no other pro- 
vision in the Act under which an interest 
at a higher rate can be paid. 

As soonasthe debtor is adjudged an 
insolvent, his entire estate vests in the 
Court or the Receiver and his estate be- 
comes liable to distribution at once. Ordi- 
narily, therefore, interest ceases to run auto- 
matically, and for purposes of dividend the 
rate of interest for all creditors is a uniform 
rate of 6 per cent. per annum. When, how- 
ever, all the debts entered in the schedule 
have been paid off, the creditors are en- 
titled to a further amount by way ofinterest 
at6 per cent. perannum. But after this 
amount also has been paid the surplus goes 
to the insolvent. a 
"On both these grounds, therefore, it is 
impossible to interfere with the order of 
the District Judge fixing 6 per cent. as 
the rate of interest on which interest should 
he payable after the adjudication. l 

T would; accordingly allow this appeal in 
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part and modifying the order of the Dis“ 
trict Judge direct that the creditors should 
be allowed interest at the contractual rate 
up to the löth of February 1917, and there- 
after at 6 per cent. per annum only till 
the date of realisation. 

Boys, J.—In this case Mukarram Ali 
Khan, respondent to the present appeal, 
was on his own petition adjudicated an 
insolvent under s. 27 of tlte Provincial In- 
solvency Act (V of 1920), on the llth of 
January 1917. 

On the 16th of February, he was examin- 
ed, and-in the course of his statement he 
alleged that he had really received only a 
small proportion of the amounts which 
the promissory notes, etc, which he had 
given, purported to show as having been 
received from his creditors. He had prac- 
tically no assets and was, therefore, not 
interested in challenging any particular 
debt of any particular creditor; and, more- 
over, he had, at any rate at that stage, no 
locus standi to challenge effectually. There 
being no asseta, the creditor, Jawala Prasad, 
who had been appointed Receiver was dis- 
charged from that duty on the 4th of 
September 1917; since which date there has — 
been no Receiver. 

On the 7th of June 1920, the debts of 
Ganga Sahai, the present appellant, were 
entered in full im the schedule which was 
in the course of preparation under s. 33 
of the Act. Nothing further happened till 
the 26th of March, 1922, when the Nawab 
of Pahasu, grandfather of Mukarram Ali 
Khan, died and Mukarram Ali Khan suc- 
ceeded to his large estate, his own father 
having already died. | 

On the 19th of April 1922, Mukarram Ali 
Khan, asI will continue to call him forthe 
purposes of this case though he has now 
become the Nawab of Pahasu, filed an ap- 
plication stated to be under s. 38 of the’ 
Act. This application has been the subject 
of much argument. In it Mukarram Ali 
Khan declared his willingness to pay to his 
creditors the actual amounts which, after 
enquiry, they might be found to have 
advanced to him, and he further declared 
his willingness to pay any rate of interest 
on those actual advances which the Court 
might find reasonable. 

The position seems to have been that 
Mukarram Ali Khan had recklessly incurred 
debts and at the same time had recklessly 
signed documents for amounts which he 
had not received. Atany rate that was hig 
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allegation. The amounts which he had 
rezeived, and the amounts which he had 
signed for though he had not, as he alleged, 
received them, had all been entered in the 
schedule prepared under s. 33, without the 
debtor having had any opportunity of 
challenging the correctness of the amounts. 
At what stage, in what manner, and under 
what provisions of the law,a debtor can 
- challenge the accuracy of that schedule 
has been one of the matters which we have 
had to consider. Assuming the position 
to be accurately stated by Mukarram Ali 
Khan, it was perfectly natural and reason- 
able that being now in a position to pay 
off his debts, and being anxious to do so, 
he should at the same time be unwilling to 
pay up the amounts which he had never 
received orto pay an extortionate rate of 
interest. Hence the petition which he filed. 
Whether that petition was in a form suit- 
able to the terms of s. 38 is one of the 
questions that has arisen inthis case. 

On the 6th of May, 1922, notice of this 
application was issued to the creditors fix- 
ing the 14th of July, 1922, for the hearing 
of any objections, 

On the [4th of July the District Judge 
appointed a Commissioner to enquire into 
the amounts actually received by the debt- 
or from his creditors, It is important here 
to note that whether the application was 
such as properly fell within the terms of 
s. 98 or not. Ganga Sahai took no objec- 
tion whatever and for that matter no other 
creditor took any objection to this order of 
the District Judge. 

Evidence was taken and the Commis- 
sioner reported to the District Judge. No 
complaint ismade as to any lack of thorough- 
ness in the enquiry held by the Oommis- 
sioner, and it is not suggested by any of 


- the parties that they did not have un-- 


restrictedopportunity of proving their respec- 
tive cases. The report of the Commissioner, 
Mr. Caandar Mal, Government Pleader at 
Aligarh, is an admirably written document 
and he was clearly at great pains to arrive 
ata just and proper result. So far ds the 
present appellant is concerned, his claim 
was allowed with the exception of one 
item of Rs. 11,330. The appeal before us 
is concerned with this item and with the 
question of interest. | 

Ou. receipt of the report of the Gommis- 
sioner, the District Judge gave all the cre- 
ditors an opportunity of filing objections 
. thereto, Ganga Sahai filed an objection 
oo 8B 
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in which he urged that the insolvent could 
pay all his debts in full; that he, Ganga 
Sahai, wanted payment in full; and that 
the insolvent had no right to put in the 
application. It would seem then that by 
this objection Ganga Sahai took objection 
in vague general terms to the application 
of the insolvent, but there was no precise 
objection taken tothe jurisdiction of the 
Judge to hear under s. 38 such a proposal 
as had been made; and there is nothing on 


‘the record whatever to show, nor have 


Counsel urged before us, that any objection 
to the jurisdiction of the Court’ or the 
course which the proceedings have taken 
was seriously pressed before the District 
Court. The District Judge passed an order 
on the 30th of July, 1923, in conformity 
with the report of the Commissioner in so far 
as he disallowed the item of Rs. 11,330. 
He further gave certain directions as to 
the interest which I need not here specify. 

On October 12th, 1923, the District Judge 
passed an order of annulment under s, 35. 
The order should have been passed under 
s. 39, but this has no material bearing; 
it was hardly more than a clerical error 
due to the fact that he did not pass the 
order as promptly as he should, and all the 
debts (as reduced) havingin fact been paid 
in full, he overlooked s. 39 and quoted 
s. 35. 

Ganga Sahai filed the present applica- 
tion in this Court describing it as an ap- 
peal; but he did not ask for any leave to 
appeal. In this connection we have had to 
consider the exact nature of the proceed- 
ings before the District Judge. If they 
were proceedings solely under ss. 38 and 
39, no appeal would lie without the leave 
of the District Judge or of this Court. 
If they were proceedings solely under s. 
50, an appeal would lie as of right. If they 
were proceedings under ss. 88 and 39 read 
with s 50, cl. (2) an appeal would lie as of 
right against the order under s. 50, cl. (2) 
reducing the debt of any particular credit- 
or, but would not lie except by leave 
against the general order of approval and 
of annulment passed under s. 393, . 

The questions calling for determination 
are as follows: — 

1. Was the proposal made by the debtor 
on the 19th of April, 1922, a proposal within 
the meaning of s. 38? 

2, (a) In view of the fact that the debtor 

asked for an enquiry into the 
amount of the debts due to credi- 


tors and a. reduction thereof and 
an enquiry into what was a rea- 
sonable rate of interest, had the 
District Judge jurisdiction to 
entertain such a proposal under 
5. 38? 

(b) If he had, did he exercise-a proper 
discretion in entertaining such a 
proposal ? 

(3) If he had no jurisdiction to entertain 
such a proposal under s. 38: ` 

(a) had hejurisdiction under any other 
section to hold an enquiry into 
the amount of debts swo motu or 
at the suggestion of the appli- 

cant? 

(b) had the debtor any right to insist 
upon an enquiry into the amount 
of the debts? 

These questions willinvolve the considera- 
-tion particularly of ss. 27, 33, 38, 89 and 50, 

Toappreciate whether the proceedings 
have been properly conducted or not it is 
necessary to consider the position of the 
debtor from the outset. Having put in his 
petition and on that petition having been 
adjudicated an insolvent under s. 27, the 
result is that'all his property is vested in 
the Court or.in the Receiver if a Receiver 
has been appointed, and not only this but 
all the property which may come into his 
ownership in the future so long as he re- 
mains an undischarged insolvent, vide s. 28. 
The matter is now out of his hands. 

The next step is the preparation of the 
schedule of creditors in terms of s. 33. 
The method of proof of the debts by the 
creditors is by affidavit, and hereagain the 
debtor (see s. 49) has no power of interfer- 
‘ence. Ifany of these debts are improperly 
inflated or. if, for any reason,» any of 
them ought to be expunged or reduced, 
the Receiver, the Court and the creditor are 
given certain powers to deal with the 
matter by s. 50. Butas far as I am able 
to appreciate the scope of the Act, if the 
debtor can take steps to get the improper 
inflation of the debt expunged,it can only 
be under one or both of two sections; name- 
ly,sa 38 and 50 (2). The relation inter se 
between these two sections is a matter 
which is not entirely unambiguous, 

„Certain general considerations suggest 
themselves.’ W:hatever be the true inter- 
pretation of s. 50 (2), with which I will 
deal later, this at least is certain that a 
debtor: cannot apply to have a.debt ex- 
punged or. reduced, unless at least a propo- 
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sal fora composition or scheme has been 
started. If consideration of 
were to lead to the conclusion that a debtor 
cannot challenge the debts entered in the 
schedule prepared under s. 33 by making a 
proposal under s. 38 asking for enquiry 
into the real amounts of the debts, the 
result would be that a debtor who was 
perfectly willing to disgharge real debts 
might, incertain circumstances, be actual- 
ly prevented from doing so. Stated in 
other words, if inflated debts have been 
entered in a schedule under s. 33 and a 
debtor sees his way to settling his just 
claims provided the debts are reduced to 
the real amounts how is he to proceed? 


He cannot proceed under s. 50 (2) without . 


making a proposal and he cannot make 
that proposal unless heis permitted tomake 
as part of that -proposala request for an 
enquiry into the true amount of the debts. 


If he cannot challenge the debts by, and ` 


in the course of the hearing of, his proposal, 
he might in many cases be in'no position 
toput up a proposal at all. For example 
he might be able to say, “The debts -prov- 
edin thes. 33 schedule are Rs: 1,00,000. 
If they are enquired into and Rs. 50,000 of 
false claims struck out, I can raise money 
to pay the other Rs. 50,000; but I can put 
up no proposal to pay, say 50 percent. of all 
the debts because creditors whose whole 
debt isgenuine would never accépt a gene- 
ral reduction of 50 per cent. and, I can put 
up no proposal to pay more than Rs, 50,0C0 
because my financial friends will -not 
guarantee more than Rs. 50,000. But if the 
Court will inquire into the debts, I can 
prove Rs. 50,000 fictitious and I can raise 


‘the money to pay the remaining Rs. 50,000." 


I will consider first s. 38 and the question 
whether this proposal made by the debtor 
wasa proposal within the ‘terms of s. 38. 


The proposal is not of a nature such as - 
.might ordinarily be expected when a debt- 


or desires to suggest a composition of some 
arrangement, and it may be that’ generally 
a District Judge might do well not to ap- 
prove ascheme in this form. But, in my 
opinion, what we haveto consider at this 
stage, is not whether the District Judge 
exercised his discretion rightly in proceed- 
ing upon the scheme, but ‘whether he ‘had 
or had not jurisdiction to proceed. It is 
admitted that Ganga Sahai never made any 
objection to the Judge's proéeeding and 
though he made a‘ half. hearted ‘objection 
upon the return of the “Oommissigner'’s’ re- 


the subject — 
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port, it had to be equally conceded that he 
did not seriously press it. This condact 
of his could, of course, not givethe Judge 
jurisdiction. But I am unable to find in 
the terms of s. 383 any limitation whatso- 
ever of the nature of the proposal whicli 
the Judge may entertain, subject only to 
this that he shall consider it reasonable and 
to the general benefit of the creditors. The 
reason for this js not far to seek. The 
circumstances attending each insolvency 
may be infinitely varying in their details 
and an infinite variety of schemes of 
arrangement may be called for according 
to the nature of those particular circum- 
stances. Further, if a Judge does not 
consider a proposal fit to be approved he 
need not approveit. lam, therefore, un- 
able to hold that there is anything, and 
Counsel for Ganga Sahai was unable to 
indicate to me anything, to suggest that in 
entertaining this proposal the District 
Judge acted without jurisdiction. With 
an exercise of his discretion itis unlikely 
that we would interfere under any circum- 
- stances, but most certainly not where no 
objection was seriously taken by the credit- 
or himself. I would, therefore, hold that 
even underthe terms ofs. 38 the learned 
Judge had power to enquire into this pro- 
‘posal, and if he found that any of the debts 
were not proved, to finally approve the 
proposal including the expunging of those 
debts. : I have so farconsidered his powers 
unders. 38 alone. 

> T-will now turn tos. 50. Apart from the 
earlier provisions of that section by which 
it is clear that a debtor is given no power 
to apply, we have the final provision that 
‘a debtor may “in the case of a composition 
or scheme’ apply to have a debt expunged 
or reduced. Iam aware thatit has been 
suggested that this final provision of s. 50 
(2) is intended to-‘apply to the correction 
‘of the schedule framed under s. 39; in 
other words it has been suggested that the 
words “in the'case of a composition or 
scheme” aré to be amplified as meaning not 
“in the case: of a. pending composition or 
scheme” butas meaning “in the case of the 
schedule prepared under s..39 after a com- 
position or scbeme has been finally approv- 
ed;”: The reason for not allowing a debtor 
exactly: the same right (apart from any 
proposal for a composition ora scheme) as 
is allowed to the Receiver or a creditor to 
ehallenge unders. 50 the schedule prepar- 
gd under s. 33 is, of course, that, while he is 
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still labouring under an adjudication of 
insolvency he has no property remaining 
vested in him which can be made liable for 
the costs to which he may have recklessly 
exposed his creditor. This reason loses its 
force where’ the challenge is made by a 
proposal under s. 38, for the proceeding is 
ab every-step under the control of the 
Court and the Judge can at any moment 
quash the proposal if he finds that it is 
frivolous and the allegations without sub- 
stance. Ican find no justification whatever 
in the fsection or in any other section of the 
Act for narrowing the scope of the words, 
Ihave to interpret this Act in the light of 
its own phraseology and arrangement, and 
where that is clear and definite I cannot 
hold myself at liberty to go outside the Act 
either to English Acts or to the Acts 
which preceded this Actin India in order 
to obtain an interpretation of the clear 
words of the section. The situation then is 
that under’s. 38 a proposal has been made 
by the debtorfora scheme and unders. 50 
(2) “in the case of a scheme” the debtor may 
apply for expunging or reducing a debt. 
1 hold, therefore, that the action of the 
learned Judge was entirely within his 
jurisdiction. 

At the hearing we had to consider: 

(1) whether the creditor hada right of 
appeal; 

(2) whether he could only appeal by the 
leave of the District Judge or of the High 
Court; and 

(3) what would be the effect, if any, of 
or on the order of annulment, in view 
of the fact that the creditor had only pro- 
fessed to appeal against the order expung- 
ing one of his debts and had allowed the 
period of limitation to pass without ap- 
pealing againstthe order of annulment, 

As to the first and second questions f 
was atfirst of opinion that the case having 
been dealt with under s. 38, leave to appeal 
was necessary. But both Mr. Justice Sulai- 
manand myself were in agreement that 
the appeal should be heard on the merits 
and we have so heard,it. In view of the 
opinion that I have expressed above, in 
regard to ss. 38 and 50, I may give my 
view shortly on all the three questions. 
I am of opinion that generally where pro- 
ceedings have taken placeunder ss. 38 and 39 
there is no appealasofright. Leave of the 
District Court or of the High Court must be 
obtained, before any appeal can be admitted 
against the order generally approving the 
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‘proposal or the order of annulment. But 
where, as part of the proceedings, an enquiry 
has been held under s. 50, anybody pre- 
judiced by the expunging or reducing ofa 
debt can in regard to that matter appeal as 
of right. Thereis, as it appears to me, 
nothing anomalous inthis. It is quite con- 
sistent that the appeal should be allowed 
to a creditor as of right in regard to the 
matter which affects him individually, while 
an appeal against theorder approving the 
scheme asa whole should not be allowed 
except by leave of the Court. 

The natural consequence follows that in ap- 
pealing, and appealing successfully, against 
the order expunging one of his claims, a 
creditor isnot attacking the general approval 
of the scheme or the order of annulment 
under s. 39. In the event, therefore, of our 
allowing the appeal of a creditor in regard 
to his own particular claim, no effect what- 
ever is produced by or on the order of 
annulmentor by the fact that no appeal 
has been filed against the order of annul- 
ment. That order will stand untouched, 
while there would be inthe general scheme 
as approved only the alteration of one item. 

Asto the questions of interest and the 
merits ofthe particular appeal before us 
I have had the advantage of seeing the 
jugdment of Mr. Justice Sulaiman and 
1 entirely concur in the order proposed. 

By the Court.—We allow the appeal 
in partand modifying the order of the 
District Judge direct that the creditors 
should be allowed interest at the contractual 
rate upto the 16th of February 1917 and 
. thereafter at 6 percent. per annum only 
till the date of realisation. As the appeal 
fails substantially we direct that the appel- 
lant should pay the costs of the respondent 
including in this Court fees on the higher 
scale. 


A N.A. Appeal partly allowed. 
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a can be claimed—Alternative plea ofrent, effect 
of. 
_A person is not precluded from urging an alterna- 
tive claim for damages for use and occupation though 
he fails to prove a contract of tenancy set up by him. 
[p. 565, col. 2.] 

In order to enable a person to recover damages for 
use and occupation, the circumstances need not be 
such as to imply acontract by the trespasser coming 
upon the land to pay rent to the rightful owner. The 
owner may waive the trespass and elect to treat the 
trespasser as a tenant. |p. 566, col. 1.] 


Appeal against a decree of the Subordi- 
nate Judge, Rangpur, dated the 3lst August, 
1923, reversing that of the Munsif, First 
ee Rangpur, dated the 20th of June, 

Mr. A.C. Gupta and Babu Radhika Ranjan 
Guha, for the Appellant. 

Babu Hemendra Chandra Sen, for the Re- 
spondent. 


JUDGMENT. 

Ghose, J.—Two points have been 
raised in this appeal on behalf of the 
defendant-appellant. The plaintiff sued 
the defendant for arrears of rent at a cer- 
tain rate with regard to a piece of land 
in the possession of the defendant. In the 
alternative, he claimed that, if the tenancy 
was not proved, he might be allowed 
damages against the defendant for use and 
occupation of the land. The defendant de- 
nied the relationship of landlord and ten- 
ant and his case was that the land never 
belonged to the plaintiff but was his own 
land. The plaintiff claimed title by virtue 
of an auction-purchase in execution of a 
decree on a mortgage alleged to have been 
executed by the defendant’s father. The 
plaintifi's case was that after the auction- 
purchase he had been in possession of the 
land and that the defendant came into 
occupation in the year 1325 B.S. by virtue 
of a contract of lease. The defendant's plea 
was that the piece of land had never been 
mortgaged by his father, that assuming 
that it was mortgaged and sold in execu- 
tion of the decree, the defendant or his 
father never gave up possession of the 
land but remained on it all along and 
that, if the plaintiff had derived any title 
by virtue of the auction-purchase, that title 
was barred by limitation. The defendant 
further said that, as the plaintiff had no 
subsisting title, he was not entitled to the 
property. The deiendant also denied the 
contract of tenancy and pleaded that the 
plaintiff's suit was liable to be dismissed. 

Two issues were raised in the trial 
Court: First, as to whether there was a 
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relationship of landlord and tenant be- 
tween the parties and, secondly, whether 
the plaintiff had the right to get any 
damages foruse and occupation of the 
land. The trial Court found both the 
issues against the plaintiff and dismissed 
the suit: The plaintiff appealed and only 
those two points were raised for decision 
before the learngd Subordinate Judge. 
The Subordinate Judge held that the 
plaintiff had a subsisting title to the 
property; but he accepted the finding of 
the Munsif that the contract of tenancy set 
up by the plaintiff had not been proved, and, 
therefore, he held that the plaintiff was 
not entitled to recover rent on the basis of 
the alleged settlement but that he was 
entitled to damages for use and occupation; 
and upon that view, he calculated the 
amount of damages and awarded a decrees 
in favour of the plaintiff, Against that de- 
wak a the defendant has preferred this ap- 
peal. 

A preliminary objection was taken on be- 
half of the plaintiff-respondent that the 
appeal was not maintainable under the 
provisions of s. 153 of the Bengal Tenancy 
Act as no question relating to title to land 
as, between parties having conflicting claims 
thereto had b2en decided. It appears, how- 
ever, that there was a question of conflict- 


ing title between the plaintiff and the- 


defendant a3 the defendant claimed the 
- property to be his on the ground that it 
was never conveyed by way of mortgage by 
his father and that even if it was, any 
. title acquired by the plaintiff was barred 
by the Statute of Limitation. This second 
appeal, therefore, is maintainable. 

The learned Advocate on behalf of tha 
defendant-appellant has assailed the judg- 
ment of the Subordinate Judge on both 
the points, that is to say, with regard 
to the question of title as well as with 
regard to the 
cover damages for use and occupation. 
With regard to tha question of title the 
argument addressed is that the Subordi- 
nate Judge has wrongly placed the onus 
upon the defendant to prove that the 
plaintiff's title had been extinguished by 
adverse possession. It do3s not appear to 
me that that would ba a proper reading 
of the judgment. The plaintiff alleged 
that the d3fendant came to live in the 
land in the year 1325 B. S. The defendant 
said that he and his father had all along 
been living on tha lanl and that the 


SAMIQLLA V. Nil, MAMUD. 


plaintiff's right to re- 


535 
plaintiff or his predecessor the auction- 
purchaser never took possession of the dis- 
puted land by virtue of the auction-pur- 
chase. Upon this state of the pleadings, 
the Subordinate Judge found that the 
plaintifs predecessor had actually taken 
possession of the land after the auction-pur- 
chase. Then he dealt with the question 
whether the plaintiff's story of the defend- 
ant coming into possession was true or 
not. In dealing with the evidence he ob- 
served that the plaintiffs story that the 
defendant came in 1325 B. S. to liye on the 
land was more probable. Then, he con- 
sidered the defendant's story and recorded 
this finding that the evidence on the record 
was too flimsy to show that the plaintiff or 
his lessor’s right had been extinguished 
by any adverse possession. The learned 
Advocate for the appellant relies upon this 
passage of the judgment and contends 
that the previous statement is not a find- 
ing of the learned Judge but his real find- 
ing is contained in the passage last cited. 
That does not seem to be the proper con- 
struction of his finding. He deals with the 
two stories piecemeal. Taking the plaint- 
iff’s story first he finds it more probable and 
again taking the defendant's story he says 
that the evidence is too flimsy to show that 
the plaintiff or his lessor’s right has been 
extinguished by adverse possession. This 
ground, therefore, fails. 


The next point is with regard to the ques- 
tion of damages for use and occupation. 
The contention is that in order to claim 
damages for use and occupation, the Court 
must find that the defendant came into 
occupation under such circumstances that 
an implied promise to pay for that occu- 
pation may be inferred. There was an 
alternative claim made by the plaintiff for 
damages for use and occupation and, fol- 
lowing the cases of this Court, the learned 
Judge held that it could not be said that 
because the plaintiff had failed to prove 
the contract on which he alleged the de- 
fendant came upon the land, he was pre- 
cluded from urging his alternative claim 
for damages for use and occupation, The 
learned Advocate for the appellant cites 
the case of Nityanund Ghose v. Kissin 
Kishore (1) which it may be said was the 
leading case on the subject, before the 
subsequent Full Bench case, referred to by 
the Subordinate Judge, that is, the case 
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of Lukhee Kant Dass Chowdhury v. Sumeer- 
ooddi Tustar (2) and contends that, in 
cthat case it was found that the circum- 
stances showed that there was an implied 
contract between the plaintiff and the de- 
fendant creating relationship of landlord 
and tenant. There the learned Judges 
distinguished the position of the tenants 
in this country and in England. In that 
case, the plaintiff sued the defendant for 
rent, The defendant denied the plaintiff's 
right and claimed that he had held the 
land adversely to the plaintiff and that no 
relationship of landlord and fenant was 
existing. Even in such a case as that, it 
was held that the landlord was entitled to 
damages for use and occupation. I may 
also cite the case of Surnomoyee v. Deenu- 
nath Gir Sunnyasee (3) where Garth, CO, d., 
and Mr. Justice Macpherson held that, al- 
though the lands were in the possession 
of two persons as trespassers, if the plaintiff 
had elected to waive -the trespass, all the 
defendants might, on the authority of the 
cases in this Court, be treated as tenants 
and a decree for use and occupation might 
be given to them. Reference may also be 
made to the’ provisions of s. 157 of the 
Bengal Tenancy Act which says that when 
a plaintiff institutes a suit for ejectment 
against a trespasser, he may claim an al- 
ternative relief that the defendant be de- 
elared liable to pay for the land in his 
possession a fair and equitable rent to be 
determined by the Court and the Court 
may grant such relief accordingly. It 
seems to me that the rule implied here is 
that the circumstances need not be such 
as to imply a contract by a trespasser com- 
ing upon the land of a rightful owner to pay 
rent in order to enable the rightful owner 
to recover damages for use and occupation. 
The plaintiff may waive the trespass and 
elect to treat the trespasser as a tenant. If 
the trespasser does not like that position, 
he may vacate the land. There is no hard- 
ship in this procedure and I do not think 
that the Subordinate Judge has committed 
any error of law in allowing a decree to 
the plaintiff for use and occupation. In 
‘ this view, the appeal fails and is dismissed 
with costs. 

Graham, J.—I agree. 

A NLA. Appeal dismissed, 


(2) 21 W. R. 208; 13 B. L. R. 243. 
(3) 9 C, 908; 13 C. L. R, 69; 4 Ind, Dec. (x. s.) 1256. 
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ALLAHABAD HIGH COURT. | 
Frast Oryin Arrear No. 228 or 1928: . 
July 5, 1926. 

Present:-—Mr. Justice Kanhaiya Lal and‘ 

Mr. Justice Ashworth.. ~ i 

-Hon'stp Lala SUKHBIR SINGH axp 

OTHERS—APPLIOANTs—APPELLANIS 

; VETSUS 
Tus SECRETARY or SUATE ror INDIA 
— OPPOSITE PARTY— RESPONDENT, i 

Land Acquisition Act (I of 1894), s. 18— Application 
for reference, requirements of—~Application to stay 
award till diSposal of declaratory suit, effect of— 
Reference on application not complying with s. 18-— 
Jurisdiction of District Judge to entertain reference 
— Collector, power to waive irregularities—Amend- 
ment of application for reference, High Courts 
powers, l si | 

An application to a Collector which does mot, con- 
tain any requisition that the matter of the award 
should be referred for the determination of a Court, 
or the grounds on which objection to the award ig 
taken, but merely requests him that the matter re- 
lating to the compensation may be postponed till 
the final decision as to the propriety or I@ality of 
the acquisition has been settled by a competent 
Court, is not an application in compliance with the 
requirements of s.18 of the Land Acquisition Act 
and a reference made by a Collector on such an 
application does not, therefore, confer jurisdiction on 
the District Judge to entertain the reference. [p. 567, 
cols. 1 & 2.] ; “i, i 

The Collector in making a reference under- the 
Land Acquisition Act is only an agent of the Govern. 
ment and he is not entitled to waive the require- 
ae the law on behalf of Government. [p. 567, 
col. 2. 

In re Land Acquisition Act (1) and Hara v. Secretary 
of State for India (2), relied on. 

A High Court cannot in an appeal from the 
award of a District Judge on a reference under the 
Land Acquisition Act, allow an amendment of.the 
application for reference made to the Collector, 
Lp. 567, col. 2.) ` 

First appeal against a decree of the Addi- 
tional District Judge, Meerut, dated the 
21th of January, 1923. 

Messrs. A. Sanyal and Girdhari 
Agarwala, for the Appellants. 


Mr. G. W. Dillon, for the Respondent. 


JUDGMENT.—These two appeals 
arise out of references under s. 18 of the 
Land Acquisition Act. Unders. 9 of the 
Land Acquisition Act (I of 1894) notice wag 
given by the Collector to theappellants that 
Government intended to tske possession 
of their land for the purpose of a market ah 
Muzaffar Nagar. Both the appellants replied 
to this notice stating that they- were not 
willing to give the land for the ccnetruc- 
tion of the market and that no public 
market was required. They further stated 
that they had submitted a memorial to the 


Lal 
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ings to bs stayed panding the dacision of 
their memorial. Various other raa3on3 ware 
given in this applicition aziinst the 
acquisition of the land for the purpose of 
ths market. It was also stated that the 
mirket-valus of the land was rot less than 
Rs. 1,000 per bigha kham. The Collector 
held proceedings and made an award under 
8.12 of the Ast. Under sub-s. (2) of s. 12 
he gave notice of his award to the appel- 
lants. Unders. 13 it was open to the appel- 
lants by written application to the Collector 
to require that the matter of tha award 
should be referred for the determination of 
the District Judge. The application was 
bound to state also the grounds on which 
the objection to the award was taken. The 
appellants submitted on the 4th and 12th 
respectively of July applications, which the 
Collector treated as applications made 
under s, 18 of the Act, requiring the matter 
of the award to be referred to the District 
Judge, The District Judge has held, however, 
that theseapplications, thoughacted upon by 
the Collector, did not comply with the law, 
and consequently that he had no jurisdiction 
tə entertain the reference Neither of the 
applications contained any request that the 
matter of the award should be referred for 
the determination of the District Judge. 
They asked that the matter relating to com- 
pensation should be postponed until the 
final decision as to the propriety or legality 
of Government in acquiring the land for 
the mandi has been settled by a competent 
Court. They also mentioned that the 
amount of compensation awarded by the 
Oollector was low and was not accepted. 
It is clear that there is no suggestion in 
these applications of a reference to the 
District Judge for the purpose of determin- 
ing the sufficiency of the award. The 
reference to the competent Court would, 
when read with the former applications to 
the Collector objecting to the acquisition 
of the market, amount to an expression of 
intention by the appellants to bring a de- 
claratory suit as regards the land, and such 
suit would be brought notin the Court of 
the District Judge, but in the Court of the 
Subordinate Judge. Again it is required 
by s. 18 (2) that the person asking the 
Collector to refer an award to the District 
Judge shall state the grounds on which 
objection is taken to the award. The 
ground stated hereis that the estimate is 
very small. Possibly this might have been 
a compliance with the law as an expression 
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of the ground of objection to ths awards 
bus itis inno3liatsly followal by a para- 
graoh askiog thah the muttsr relating to 
econozasztion migit bə postpoasd until 
the decision of the daslaratory suit threaten- 
ed in the earlier application and in the 
former paragraph. We, therefore, agreg 
with the District Judga that these applica- 
tions did not comoly with the provisions 
of s. 18 ofthe Act. 

It has been urged thatany defect in the 
applications wascured by the Collectoracting © 
upon them and making a reference to the 
District Judge. On this point we may rafer 
to the case reported as In re Lind Acquisi- 
tion Act (1). It is there stated that the 
Oollector in making a reference is only an 
agent of Government and that he is not 
entitled to waive the requirements of the 
law on behalf of Government. Authority 
for this is found in the case known as Fera 
v. Secretary of State for India (2) decided by 
the Privy Council. We concur that the act 
of the Collector in acting on the appli- 
cations will not preclude the District Judge 
from holding that they were not in compli- 
ance with law. The other pleas taken in the 
petition of the appeal have not been pressed. 
Counsel for the appellants has asked per- 
mission in this Court to amend the appli- 
cation for reference by the Collector to the 
District Judge at this late date. This 
request is one which for obvious reasons it 
is impossible for this Court to grant. Both 
these appeals are, therefore, dismissed with 
costs, including fees in this Court on the 
higher scale, 

A. N. A. Appeals dismissed. 

(1) 33 B. 275; 7 Bom. L. R. 697. 

(2) 32 0. 605; 9 0. W. N. 45k 10C L. J. 2271; 7 
Bom. L. R. 422; 2 A.L.J. 771; 322 L A. 93, 8 Sar, P, 
C.F. TIP. 0). 


MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER 
No.. 44 of 1924. 

Mareh 29, 1926. 

Present: —Justice Sir Charles Gordon 


l Spencer, IT. 7 
DODDA BASAPPA—CoUNTER-PSTITIONER 
— APPELLANT 
versus 


PUDDI EARAPPA alias GOSABAT, 
EARAPPA— PETITIONER — 


RESPONDENT. 
Execution—Decree for possession of land --Delivery 
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of possession—Second application for delivery of 
sanding crops, whether maintainable—Mesne profits, 
ascertainment of,in proceedings to deliver land. 
here, on an application for execution of a decree, 
the deeree-holder obtained delivery of the land, it is 
not competent to him to file a second application 
for delivery of the standing crops growing on the 
land at the time of the delivery of the land. 
_ A question as to mesne profits cannot be settled 
in an application for delivery of the land and the 
crop standing on it. 


Appeal against an order of the District 
Court, Bellary, dated the 27th Septem- 
ber, 1923, in A. S. No. 80 of 1923, pre- 
ferred against that of the Court of the 
District Munsif, Hospet,in E. A. No. 130 
of 1923, in E. P. No, 674 of 1922, in O. S. 
No. 672 of 1921. 


Mr. K. N. Rajagopala Sastri, for the Ap- 
pellant. 

Mr. V. Govindarajachari, for the Re- 
spondent. 


JUDGMENT.—The plaintiff (appel- 
lant in this appeal) got a decree for pos- 
session of certain lands against five de- 
fendants of whom defendants Nos. 2 to 5 
were tenants. Having got the decree, he 
proceeded to execute it. The delivery of 
the land was ordered on the 20th Novem- 
ber, 1922, and it was delivered on lth 
December, 1922. At the same time the 
. plaintiff asked in his execution petition for 
the attachment of the standing crop. The 
2nd defendant put in a claim petition 
which must be taken to have been allowed 
on 3rd March, 1923, because the order says 
“Attachment has been raised.” On the 
same day the plaintiff applied in another 
execution application (E. A. No. 115 of 
1923) saying that he had made a mistake 
in attaching the crop, for the delivery of 
sugar-cane crop standing on a portion of 
the land. The District Munsif'’s order 
dated 3rd March, 1923, upon this petition 
was “deliver.” Now this order was a wrong 
order, because if possession had already 
been delivered on llth December, 1922, no 
further order for delivery could be made 
on 3rd March, 1923. If possession was not 
properly given on llth December, 1922, the 
decree-holder should have put ina fresh 
petition at that time and should have got 
effective possession as he was entitled to 
do. The tenants were made parties to the 
decree and so it was not one of those 
decrees which are executed under O. XXI, 
r, 36, by symbolical delivery. If, on the 
other hand, possession was not given when 
the decree was first executed, the decree- 
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holder was not entitled under his decree 
to get delivery of the crops apart: from 
the land. If his intention was to attach 
the crops apart from the land, then he 
should have applied for attachment and 
not for delivery. If he had done that, he 
would have been faced with the order 
just passed raising the attachment already 
made. The respondent, instead of appeal- 
ing againat the District Munsif's order for 
delivery put in the present petition for re- 
delivery which the District Munsif dis- 
missed and the District Judge allowed. 
Seeing that the District Munsif should not 
have ordered delivery on 3rd March, 1923, 
and that the decree-holder’s object in 
asking for separate delivery of the crops 
was to nullify the effect of the order just 
passed upon the defendant's claim petition 
raising the attachment I find no occasion for 
interfering with the District Judge’s order 
which had the effect of restoring the 
parties to the position that they occupied 
before the appellant pit in his petition for 
the delivery of the sugar-cane crops. The 
appellant’s Vakil admits that he does 
not claim mesne profits for- the year in 
which these crops were raised as against 
the respondent in addition to the crops. 
The question of mesne profits could not 
be settled in an application for delivery of 
theland and the crop standing on it. In 
this view of the case, it is unnecessary to 
discuss the question whether in this in- 
stance standing crops should properly have 
been treated as immoveable property or 
as moveable property as defined in the 
present O. P.O. The rights of the parties 
in the present petition depend not so much 
on the right of a decree-holder to execute 
his decree for possession of immoveable pro- 
perty by being put in possession of the 
land together with the crops that happen 
to be growing at the time of execution, but 
on the question what actually was deliver- 
ed when this decree was executed in 
December, 1922, and whether the remedy 
now asked for by the appellant was 
open to him when he applied for the second 
delivery on 3rd March, 1923. In the result 
the District Judge was right in allowing 
the appeal. 

The civil miscellaneous second appeal is 
dismissed with costs. 


V. N. V. Appeal dismissed. 
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PATNA HIGH COURT. 

ÅPPELLS FROM APPELLATE Deorge Nos. 666 

. AND 607. oF 1924. 
July 2, 1926. 
Present:—Mr. Justice Das and 
Mr. Justice Ross. 

Raja KIRTYANAND SINHA BAHADUR 
— PLAINTIFF —APPELLAN£ In Nos. 666, 667 
oF 1924 

* Versus 
Babu BISWANATH JHA—DEFENDANT AND 
Kumar RAMANAND SINHA AND ANOTHER — 
PLAINTIFFS— RESPONDENTS IN No 6ü6or 1924, 
- MEDNI PRASAD MAHTON—DEvenpants 
AND Kumar RAMANAND SIGNH AND 
ANOTHER-—— PLAINTIFFS — RE3IPONDENTS 
IN No 667 op 1924, ; 

C. P.C., (Act V of 1998), O. XXII, r. 3—Co-sharer 
landlords—Suit for rent—Death of one landlord— 
Abatement. 

In the absence ofa contract between one of several 
landlords and the tenant for payment of the share 
of the rent of the individual landlord separately, a 
separate suit hy the latter for his share of rent is not 
maintainable. ; 

Where in an appeal in a rent suit by several co- 
sharer landlords one of them dies and his represen- 
tatives are not brought on the record within time, the 
appeal abates entirely. 

Nepal Chundra Ghose v. Mohendra Nath Roy 
oes (1) and Guni Mahomed v. Moran (2), fol- 

owed. 


Appeal from a decision of the Subordinate 
Judge, Bhagalpur, dated the 22nd February 
1924, confirming that of the Additional 
Munsif, Madhepura, dated the 29th Sep- 
tem ber 191. 

Appeal from a decision of the Additional 


Subordinate Judge, Bhagalpur, dated the. 


25th February, 1924, confirming that of the 
Munsif, Madhipura, dated the 18th Novem- 
ber, 1921. 

Messrs. S. N. Palit and J. Prasad, for the 
Appellant. 

Messrs. L. M. Gangult and N. C. Roy, for 
the Respondents. 

JUDGMENT. 

Ross, J.—This is an appeal by the plaint- 
iff or rather by one of two plaintiffs. A 
suit for rent was brought by Raja Kalanand 
Singh and Raja Kirtyanand Singh against 
atenant. The suit was dismissed and an 
appeal was filed by both the plaintiffs. Dur- 
ing the pendency of the appeal Raja 
Kalanand Singh died and an application for 
substitution ofhis heirs was made after his 
appeal had abated. The application was 
rejected and the appeal of Raja Kirtyanand 
Singh was dismissed on the ground that it 
had abated also. 

The contention on behalf of theappellant 


MOHON v. PARMATI. 


569 


is that he ought to have been given a decree 
for hisshare of the rent. The authorities 
are against this contention: see Nepal 
Chundra Ghose v. Mohendra Nath Roy 
Chowdhury (1) andthe Full Bench decision 
in Guni Mahomed v. Moran (2) where it was 
laid downthat where it has been arranged 
between co-sharers of anestate and their 
tenant that he shall pay each co-sharer his 
proportionate share of the entire rent, each 
co-sharer may bring a separate suit against 
the tenant for such proportionate share but 


‘Inthe absence of such an arrangement no 


suit can be maintained. Raja Kirtyanand 
Singh is not entitled to claim his share of 
rent from the tenant who pays his rent 
jointly: to both the landlords and is entitled 
to a receipt from them both. In the absence 
of any contract between the individual land- 
lord and the tenant for payment of the 
share of the individual landlord separately, 
a separate suit by one of the landlords for 
his share of rent is not maintainable. 

It was further contended by the learned 
Advocate for the appellant that, as on the 
finding of the Subordinate Judge there is 
nothing to show thatthe interest of Raja 
Kirtyanand Singh, was separate from that of 
Kalanand Singh, heis entitled to maintain 
the appeal as the representative of the 
deceased landlord. But thisis not a case 
of ajoint Mitakshara family. There is no 
such allegation in the plaint and if this 
argument is accepted no question of abate- 
ment would ever arise. 

The appeal must be dismissed with costs. 

This decision will govern Second Appeal 
No. 666 of 1924 which is also dismissed with 
costs. 

Das, J.—I agree. 

N. H. 


(1) 31 C. 707. 
(2) 4 0. 96; 2 O. L. R. 370; 2 Ind. Dec. (n. s.) 63. 


Appea! dismissed, 





OUDH CHIEF COURT. 
MISCELLANEOUS APPLICATION No, 387 or 1926. 
August 3, 1926, 

Present:—Mr. Justice Misra. 
MOHAN AND OTHERS-— PETITIONERS 

VETSUE ks 
PARMAIT—OPPosITE PARTY. 

Oudh Courts Act (IV of 1925), s. 12 (2)—Leave to 
appeal, when granted. l 

The test to be applied in granting leave to appeal 
under s 1? (2) of the Oudh Courts Act should be whe- 
thar the question involved is one of public importance 
or of some such importance that the grievance com- 
plained of caused by the decree passed in appeal is 
not measurable in money. Where no such question nor 
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evan à queation,.of law is involved leave to appeal 
should. not ba granted. [p. 570, col. 2.] l 
“Application uader s. 12 (2), Oudh Oourts 
Act: for leave to appeal aguinst a decree, 
in Second Civil Appeal No. 313 of 1925, 
dated March 24; 1926, of Mr. Justice Misra, 
Judge, Ouch Chief Court, and reported: as 
95 Ind. Cas. 364. 
Mr. Wasi Hasan for Mr. Ali Zaheer, for 
the Applicant. | 
‘JUDGMENT.—This is an application 
for leave to appeal under s 12, cl. (2) of the 
Oudb Courts’ Act, 1925. The facts of the 
case are fully stated in my judgment, dated 
24th of. March 1926* The plaintiff and 
défendant No. larè both residents of one 
and the same village. The plaintiff's house 
stands on plot No. 140 and that of the 
defendant stands on plot No. 142. There 
was anopen plot of land No. 139 whieh lay 
to the south of the plaintiff's house and to 
the ‘east of the defendant No. Is house. 
Defendants Nos. 2 and 3 are co-sharers ia 
the villagė who induced defendant No. 1 
to put up the structure complained of. 
Plot Nö. 139 was, as stated above, an open 
piece’ of land, and” the construction of a 
building on that’ plot was alleged ‘to 
materially interferé with the enjoyment of 
thie” plaintiff's “house standing on plot 
No. 140. {The plaintiff, therefore, sued 
déféndant No.1 to remove the structure. 
"The main quéstion for decision in the 
case was whether the structure complained 
of caused ‘inconvenience to the plaintiff 
which could be remedied or not at the time 
of partition. The law on the point is clearly 
laid down in Kallu v. Gaya Din (1) by Mr. 
Ghamier, A J. O., who ruled that, where the 
plaintiff sued some of his co-sharers for 
possession of a piece of shamilat Tand and for 
demolition of a chaupal erected thereon by 
them, and, where it was found that by that 
construction the village road had been 
blocked to some extent and the inconveni- 
ence could not be remedied at the time of 
partition, the plaintiff was entitled to the 
relief claimed. Following that rule of law 
which, as far as I am, aware, has been the 
law consistently followed in the Province 
of Oudh, I directed myself to decide the 
question as to whether the structure com- 
plained of by the plaintiff caused him an 
inconvenience of the nature which could 


bé remedied or not at the time of a partition. , 


Looking tothe ,cirgumstances of the case 


yore. 3B TT 
. *Bee 95-Ind. Cas. S6L—[Hd.] iji 
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I cama to. the conclusion that the close pro- 
ximity to the - plaintiff's house of the 
structure put up by the defendant was good 
ground for the plaintiff to complain that 
the inconvenience could not be remedied at 
the time of partition. Onthis viewI gave 


- the plaintiff a decree for demolition of the 


building. ` me Gk 

The defendants have now come up befora 
me with this application contending that - 
the proximity of 6 feet which according to 
my finding had been reduced to 3 feeton 
taking into account the awnings put up on 
the walls of bothof the plaintiff's house and 
the defendant's house is not one which should 
have beenconsidered by the Court as justi- 
fying if to passa decree in favour of the 
plaintiff. I am of opinion that no substantial - 
question of law or for the matter of that 
any point of law is involved in the case, I 
havealready decided in Bisheshwar Dayal 
v. Lachman Ram (2) that the test to be 


‘applied in such casesin ‘granting leave to 


appeal should be whether: the question 
involved is one of public importance or of 
some such importance thatthe grievance 
complained of caused by the decree passed 
in appeal is not measureable in money. . In 
my opinion in this case no question. of 
public importance noreven a question of 
law ofsufficient importance is involved, I 
am, therefore,not inclined to give the ap- 
plicants permission to appeal, 
The application is, therefore, rejected. 


ALN A. Application rejected. , 
(2: 96 Ind. Gas. 939;3 O. W. N. 576; A. I R. 1926 
Oudh 413. ; 





MADRAS HIGH COURT. 
ORIGINAL Sip# APPEAL No, 96 or 1922, 
March 2, 1926, aes, 
Present:—Sir Victor Murray Coutts- 
Trotter, KT., Chief Justice; and 
Mr. Justices Ramesam. . 
ALP. RK. R. V. VELDAYAN CHETTI 
AND OTHERS—PLAINTIFF3-—APPELLANTS ` 
; ` Versus 3 n3 
VENUGOPAL CHETTI AND OTHERS—- 
DEFENDANTS— RESPONDENTS. 

Family arrangement—Bona fide dispute -Binding 
nature—Practice—Mortgage by. alleged administrator 
without permission of Court—Objection as to validity, 
whether can be raised in appeal. 

Where on- the death of a Hindu, on disputes arising | 
between. his widow and daughter on the one hand 
and his nephew on the other, the parties settled their 
disputes agreeably to the terms of an oral Will alleged 
to have been left by the deceased by which the widow | 
and daughter took a 3/5 share and the nephew a 2/5 
share; cooo os ` 


[97 T.:0,- 1926]; ` 

Held, that the. agreement was a bong. fide family 
arrangement of a doubtful claim and was binding on 
- the parties. [p. 572, col. 2:} | 

Khunni Lal v. Gobind Krishna Narain (3), relied 
on. 

A contention-that a mortgage was invalid .on the 
ground that the mortgagor was acting as an adminis- 
frator and did not obtain the permission of the Court 
for mortgaging the property ought not to be allowed 
to be raisad in app2al without being properly taken 
in the trial Court, [p. 573, col. 2.) 

Appeal from*’a judgment and decree of 
Mr. Justice Krishnan, dated the 18th 
April, 1922, and passed in the exercise of 
the Ordinary Original Civil Jurisdiction of 
the High Court, in C. 5. No. 958 of 1920. 


Mr. M. S. Venkatarama Ayyar, .for the 
Appellants. — l a 

Massrs. P., R. Ganapathi Ayyar and T. M. 
Krishnaswamy Iyer, for the Respondents. 


JUDGMENT. —The plaintiff filed this 
suit to recover certain properties on the 
footing that they belong tothe estate of. 
Thiruvengadam Chetti, who died leaving 
- a widow, a daughter anda daughter's son 
and on the death of the widow, and the 
daughter in 1908 and 1909 respectively the 
properties descended to the daughter's son 
and the plaintiff purchased the interest af 
the daughter’s son by a sale-deed in 1920, 
The defendants Nos. 2,3 and4 are pur- 
chasers of the, three items of ‘property 
(which are the.subject of the suit) in execu- 
tion of a decree obtained against the widow 
aad a nephew of Thiruvengalam Chetti. 
The learned trial Judge dismissed the suit 
and the plaintiff appeals. 

Thiruvengadam wasoriginally an inhabi- 
tant of. Wallajapet; afterwards he removed 
to Madras and carried on business. He died 
in 1894. At the time of his death he had 
also anephew named Ranganatha Chetti 
and a kararnama was entered into between 
the widow -Anandammal and the daughter 
Ammakannu.;oa the one side and the 
nephew Ranganatham on the other. This is 
Ex. K. Under the kararnama the widow 
and the daughter got three fifth of the pro- 
perties of Thiruvengadam and Ranganatham 
got the other two-fifthsand they continued to 
carry on the business of Thiruvengadam. 
ln 1899 the widow and the nephew executed 
a promissory-note in favour of one Vasa 
Balayya Chetti aleo depositing title deeds 
as security. A suit was filed on this pro- 
missory note, O. 8, No. 43 of 1903 to re- 
cover the money due to Balayya Chetti. In 
that suit Anandammal raised tLe question 
that the mortgage by deposit of title-deccs 
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was .invalid as the. widow and the nephew 
were acting as administratrix and adminis- 
trator respectively of the estate of Thiru- 
vengadam and did not obtain the permis- 
sion of the Court for mortgaging the pro- 
peity. The learned Judge who tried the 
suit said:—‘‘The objection now raised is 
immaterial in so far as the present suit is 
concerned.” He decreed the suit. In execu- 
tion of the decreethe three items of pro. 
perty which are now the subject of this 
suit were sold and were respectively pur- 
chased by defendants Nos. 2,3 and 4. Some- 
time after, that is, in 1904, the daughter 
Ammakannu filed a suit O. S. No. &6 of. 
19014, in respect of the three-fifths that fell 


to the share of the widow questioning the 


validity of the mortgage and contending 
that the sales in execution of the cecree 
were not binding on her, She accepted 
the validity of the kararnama and did not 
raise any question as to the title of Ranga- 
natham to the other two-fifths, so that that 
suit was confined only to three-fifths of the 
property. In para. 14 of her plaint she 
again raised: the question that, as the 
widow and the nephew were acting as. 
administratrix and administrator respective- 
ly ofthe said estate,the mortgage of the 
immoveable property was invalid and not 
binding. That suit hada prolonged his- 
tory. It was. dismissed on a preliminary 
point by Mr. Justice Moore. His finding 
was set aside on appeal to a Division 
Bench and the suit was remanded for fresh 
disposal. The suit was then dismissed by 
Mr. Justice Boddam on the ground that the 
plaintiff had no interest which would entitle 
her to the declaration claimed. There 
was another appeal which was disposed of 
by White, C.J., and Wallis, J., in which 
they found that the debt contracted by 
the widow and nephew was for purposes 
binding on the estate and on this ground 
they dismissed the daughters suit. This 
last judgment made no reference to the 
point raised by the daughter in para. 14 of 
her plaint, namely, that the widow end 
the nephew were acting as administratrix 
and administrator and did not obtain 
the leave of the Court to effect the mor - 
gage. 

Two points are now argued before us 
by the learned Vakil for the appelant; 
first, that the two-fiths of the property 
allotted to Ranganatham Chetti continued 
to kelong to the estate of Thiruvengadam, 
that Ex. K, the kararnama amounts to an 
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alienation by the widow and is, therefore, 
not binding on the reversioner through 
whom the plaintiff claims. Secondly, so far 
as the three-fifths share allotted to Anand- 
ammal and her daughter is concerned, 
the mortgage is not binding on the plaint- 
iff, 

Taking the first point, we are inclined 
to agree with the Trial Judge as to the 
events that took place at the time of Ex, 
K. Itis true that the evidence is some- 
what meagre. All the persons concerned 
in the transaction are now dead. Exhibit 
K refers to an oral Will of Thiruvengadam 
and purports to distribute the properties 
on the footing of that oral Will. Now an 
oral Will dealing with the immoveable pro- 
perty situated in the City of Madras is void 
and of no effect. The parties were being 
helped by one Mr. M. Krishnamachari, a 
leading practitioner in the High Court and 
it looks unlikely that, if there was any oral 
Will, its invalidity was overlooked. The 
widow must have put forward a claim to 
the whole propérty on the ground that it 
was the separate property of Thiruven- 
gadam. The nephew Ranganatham must 
have put forward a claim tothe property 
on the footing that it was joint family pro- 
perty and it had survived to him. The 
plaintiff's witness Jamal Mohideen with 
whom Thirivengadam carried on a part- 
nership business says. “I negotiated and 
made an arrangement between them as 
regards their shares as stated above.” Un- 
less there issome dispute or some doubt 
as tothe respective interests of Ranga- 
natham. and Anandammal, thera isnothing 
to negotiate and nothing to settle. All the 
probabilities point to some dispute between 
the widow and the nephew. Probably 
there is no oral Will in the sense of an 
actual disposition by Thiruvengadam of the 
properties. As the learned Judge puts it, 
they were merely his wishes. He probably 
communicated his wishes asto the way 
in which the widow and the nephew might 
participate in the properties after his death 
go as to avoid all disputes. But whether 
there was, some expression of wishes by 
the deceased or not, it is clear that the 
parties settled their disputes with the 
adviceof Mr. Krishnamachari and Jamal 
Mohideen in the way now shown by Ex. 
K. Ifso,it was a bona fide family arrange. 
ment of a dispute or doubtful claim and 
binds both the parties. Mr. Venkatarama 
Ayyar arguing for the appellant relied on 


VELLAYAN CHETTI V. VENUGOPAL OHRTTI. 


£97 I. O. 19261 


Himmat Bahadur v. Dhanpat Rait (1) and 
Anup Narain Singh v. Mahabir Prasad 
Singh (2). The learned Judge in those cases 
found that there was really no bona fide dis- 
pute and there was no reasonable basis for 
the claims put forward in those cases. The 
facts in this case show that there must have 
beena dispute by Ranganatham raised at 
the time of Thiruvengadam’s death. The 
result is, according to the decision of the 
Privy Council in Khunni Lal v. Gobind 
Krishna Narain (3) the parties to the 
kararname take their interests in accordance 
with the antecedent title put forward by 
them, that is, Ranganatham gets two-fifths of 
the property as his own, devolving on him 
by survivorship and the widow and daughter 
get anestate of inheritance in the other 
three-fifths of the property. The result is 
the plaintiff's claim to two-fifths of the pro- 
perty allotted to Ranganatham fails and the 
first point must be -decided against the ap- 
pellant. 

The second point relates to the other three- 
fifths share allotted to the widow and the 
daughter. The learned Judge held that the 
decision in O. S, No. 86o0f 1404 (thedaughter’s 
suit) that the mortgage was binding on the 
estate, being made for necessity is ves 
judicata. This ground is not seriously 
challenged before us. It was raised by the 
daughter. The daughter certainly represent- 
ed the estate, because she was suing as the 
reversioner and thereis nothing peculiar 
in her contentions which were special to 
her as a daughter and which were not 
equally available to a male reversioner 
finally succeeding to the estate. There- 
fore, whether the decision is erroneous or 
correct, that judgment is binding upon 
the present plaintiff. But a second ground 
israised by the learned Vakilfor the appel- 
lant and it is this. Anandammal and 
Ranganatham in contracting the mortgage 
debt were acting as administratrix and 
administrators respectively and under s. 90 
of the Probate and Administration Act, they 
ought to have obtained the leave of the 
Court and without such leave the mortgage 
is void and does not bind the interest of any 
other person interested in the property. 
This ground though raised in the daughter's 


(1) 35 Ind. Oas. 148; 35 A. 335; 14 A. L. J. 340. 

(2) 42 Ind. Cas. 95:3 P. L. W. 295; 3 P.L. J. 83. 

(3) 10 Ind. Cas. 477; 33 A. 356; 15 ©. W. N. 545; 8 
A. L. J. 52; 13 O. L. J. 575; 13 Bom. L. R. 427; 10 
M. L. T. 25; (1911) 1 M. W. N. 432: 21 M. L. J. 643; 
38 I. A. 87 (P. C). 
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suit in para. 14 of her plaint was never 
fairly put at the trial of the suit and was 
never dealt with by the Judges who finally 
disposed of the case. Explanation 4 tos, 11 
of the C. P. ©. does not apply toa case in 
which the res judicata does not depend on 
the application of s. 11 but ona different 
principle and Mr. Venkatarama Iyer argues 
that, wherea Hindu widow or daughter 
is litigating-on behalf of the estate a rever- 
sioner is bound by that decision not by a 
strict application of s. 11 but by a wide 
application of the principle of res judicata. 
He relies on Risal Singh v. Balwant Singh (4) 
in which it is said that itis not strictly 
res judicata falling unders. 11. But it is 
not necessary to deal with this question. 
This ground of attack on the validity of the 
mortgage and the sales that followed the 
decree in O., S. No. 43 of 1903 was not men- 
tioned in the plaint. The written statements 
were naturally silent. It is not referred 
tointhe issues nor was the point raised 
before the learned Judge who tried the 
suit. The only reference to the character 
of the widow and Ranganatham of adminis- 
tratrix and administrator before the learned 
Judge was made for a different purpose, 
namely, that they and those who claim 
through them were estopped from setting 
up the independent title of Ranganatham, 
having taken Letters of Administration: to 
the whole of the properties on the footing 
that all the properties belonged to 
Thiruvengadam only. The learned Judge 
disallowed the plea,’ The present point was 
taken for the first time in the grounds of 
appealto this Court. An effectual decision 
of this point involves the question when 
the administration was closed and whether 
Anandammal and Ranganatham were act- 
ing as heirs or as administrator in con- 
tracting the debt from Balayya Chetti. 
Thisisa question of fast and to decide 
the question it will be necassary to send 
the case back. It is said that the undisput- 
ed facts of the case show that they must 
have acted as administrator and adminis- 
tratrix. Wedo not think so. The point 
was raised by Anandammal in the first suit 
on the mortgage but it was not decided by 
the learned Judge who dealt with the suit. 
Because Anandammal raised the point it 
doas not follow that the fact alleged was 


(1) 48 Ind. Cas. 553; 40 A. 593; 23 O. L. J. 519; 24 
M. L. T. 361; 9 L. W. 52; 23 C. W, N. 396; (1919) M. 
W. N. 155; 36 M. L. J. 597; 21 Bom. L. R. 511; 45 L 
A. 168 (P. C.). | 
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true. There is nothing to show in any of 
the latter proceedings that the debt was 
contracted in that capacity. The plaint in 
O. 8. No. 43 of 1903 does not show that the 
defendants in that suit were impleaded in 
the capacity of administrator and admi- 
nistratrix and it cannot be said that either 
the decree that followed or the sale pro- 


ceedings that were held in execution of the 


decree were taken against the defend- 
ants in the capacity of administrator and 
administratrix. The result is that the 
appellant cannot be allowed to take this 
point now and on this ground the second 
point must be decided against the appellant. 
The result is the appeal fails and must be 
dismissed with costs in three separate gets 
for the respondents proportionate to the 
value of the property held by them. 
V. N, V. Appeal dismissed., 
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CALCUTTA HIGH COURT. 
APPEAL FROM OrpER No, 52 of 1995. 
_ May 14, 1926. 
Present:—Justice Sir Ewart Greaves, Kr, 
and Mr. Justice Mukerji. 
MRIGENDRA.NATH BIR AND OTRERS— 
DEFENDANTS—PETITIONERS——APPELLANTS 


VETSUS 
DIBAKAR BIR—Ptaintirr—Oprosite 


Paery AND SATISH CHANDRA 
GHOSE AND ANOTEER— Pro forma 
OPPOSITE PARTY —RESPONDENTS. 

C. P. C. (Act V of 1908), 0. IX, r. 18—Appeal~- 
Dismissal for default—Pleaders miscalculation— 


Pleader engaged in another Court, 1f suficient cause 
for restoration. 


Where the appellant's Pleader was e 
another Court when tho appeal was ae Pane 
due to his miscalculation the appeal was dismissed 
for default, there being no wilful default or real 
ied acts Are as ae justify an order refusing 
restoration of the appeal, the a l r 
P pp ppeal may be restored. 
Appeal against an order of the Distri 
ct 
Judge, Bankura, dated the 27th of Septem- 
ber, 1924. . 
Babu Phanindra Nath Das, for the Appel- 
lants. ` 
Mr. K. C. Mukherjee and Babu Prokash, 
Chandra Pakrasht, for the Respondents, 
Š = aa aa T. 
reaves, J.—T’his isan appeal arai 
the order of the District J udge ee 
Bankura of the 27th September, 1994 re- 


fusing to restore an appeal. The appeal 


eka 
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which iwas only. few "months old came 
on for hearing: on the ` 20th Septem ber, 
1924. “Nd one. appeared on ‘behalf of 
the appellants and the- respondent: being 
present the learned -District Judge made 
an ‘order dismissing the appeal. with costs. 
The.order-was madeat-about-1 oclock or 
‘aofew minutes thereafter. A ‘week after, 
namely! onthe 27th September: the appel- 
lants ‘applied for re-admission of the ap peal, 
The order--passed by. the -District Judge 
was that bé-saw no'good reason tò set-aside 
the -order of dismissal and he accordingly 
rejected the. application and ib is against 
this: order that the present appeal-is prefer- 
red. The petition - upon which the applica- 
tion of thre: 27th September, 1924, was-made 
is before us ‘and it appears that the.Pleader 
who had=‘beenengaged on' behalf of the 
appellants» was “absent in another Court 
arguing a small appeal with regard to 
mesne profits. Apparently he misecaiculat- 
ad and was not able to appear when the 
appeal was called on before the District 


Judge. Under these circumstances I should - 


have thoughtithatias.a matter of coursé the 
appeal should have'been «reste red... [here 
was no wilful default or novreal carelessness 
such:as.would justify the) order refusing to 
restore the xappeal:-Bat:apparently the 
learnsd Dis rict Judge has thought other- 
wise and thought it necessary to put the 


parties to the expehsé of an appeal to this 
ba ve ow AY eas “< NE MG eB 


Court en SY 4 

It is urged before us on behalf of the res- 
pondent that the reasons shown are not 
sufficient causes for our interference with 
the'orderof the. Disttict. Judge or for resto- 


ration Sethe appeal, and there is “some case 
hat is baid to have been decided by two 
Judgesin this Court “which has laid down 
this- proposition, “Wé “have ‘not seen, the 
decision’ tut Têdanot "believe that any such 
general proposition. was- laid down by any 
Bench of this Court: If I an“wrong in 
that assumption then I think that decision 
was not correct., The case is not a reported 
case aud is only téported in some'unautoor- 
ized reports , which are not. permitted to 
be eited, in this’ Court, and “under the cir 
cumstances as I have already stated we have 


. 


not Ysen able to refer to it, I think we have 
ample jurisdiction “jo cases of this kind ‘to 
restore an-appeal and that there is sufficjent 
dause- within the proper meaning of these 
qwordsient sa o7 De Nae ees oe 

~The vrasult is” that ‘the appeal succeeds: 
pnd. wé make “an order ‘directing ‘that the 
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appsal should be restored for hearing and 
heard.aud decided on its merits. We make 
no order as to costs ofthis’ Court, But the 
order for casts made by the lower Court 
will stand. Thess costs must ba paid by 
the appellants if they have not already 
been paid as a'condition precedent to the 
hearing of the appeal... ; 
‘Mukerji, J.—]1 agree. | ei a 
TANA, a . Case remanded. .. 
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s MADRAS HIGH COURT. 
s- -Orvin Reviston Pettrion No, 797’ 

ja “or 1924. = 
Oe - March 17, 1926. 
~ -= -Present:—Mr. Justice Ramesani, 


3. ADANAMOLI CHETTI -AND OT1gERS— ` 


ta -| + EETITIONERS ~~ 
Stee a te Derus aa S a = 
 CGHINNASWAMI REDDI AND OTHERS — ~ 


tees . RESPONDENTS. 
„C. P. C. (det V of 1998), O. KAT, r. 90—Execution 
of decree—Sale—Reversioner to widow's estate, whe- 
ther entitled to apply toset aside sale ~Irregulanity 
adhd injury, ‘connection between—Gross, under-value, 
whether-sufficient. _ l ii 
..A presumptive revérsioner to a Hindu widow is à 
person “whose interests are affected” by a sale in 
execution of a -decree against the widow and is 
entitled to apply under O: XXI,r.90,C.P.C.,. te set 
aside the‘sale. [p. 575, col. 2.| SA 
Brij Kishore Lal. v Pratap” Natain’ (ly ‘and 
Pankhabati v. Nonihal Singh (2) relied on.- t +< > 

Kathiresaw' Chettiar v. Ramasaaomy Chettiar .(3), 
Fogéendra Nath Chatterjee v. Manmaiha Nath Ghose 
(4), and Pragji Kala v. Assa Jalal (5) distinguished. 
„Io an application under O. XXI, 7.90, 0. P. C., 
where the injury is not the obvious result -of the 
irregularity, actual : evidence must be adduced to 


‘gontiect the one with the other and the, burden of 


adduoiig such evidence is upon the person seeking 
toset, aside the sale. But where the irregularity is 
an understatement of the ‘probable price of the 
property, the connection is so.near. that if may. be 
difficult to adduce ‘evidence showing ‘tha’ thé injury 
has resulted from the irregularity and in-such a case 
it-is open to the Court to infer without any other evi- 
dence that the injury has resulted from the irregular- 
ity. [p.576..col.l J. `. ~ 
Saadatmand Khan v. Phul Kudr (6), relied on. - 
Petition, under s. 115 of Act V of 1908, 
and s. 107 of the Government of India Act, 
praying the High Court to revise an order 
of the District Court, South Arcot, dated. 
the 7th April 1924, in .C. M. A. No. 33 
of 1923, preferred against that of the 
Court of the District Munsif, Tirukoilur, 


dated the 2nd October, 1923, in M. P. R, No; 


[97 I. ©. 1926] 
437 of 1923 in (O. S.-No. 197 of 1919, on the 
file of the Oourt of the District Munsif, 
Panruti at Cuddalore). 

Mr. R. Gopalaswami Iyengar, 
Petitioners. 

Mr. K. Bhashyam Iyengar, for the Re- 
spondents, 

JUDGMENT.—This petition arises 
out of an application to set aside a sale in 
execution of a decree obtained against a 
Hindu widow representing the estate of the 
last male owner, In execution of the decree 
three items of property were.sold and 
purchased for Rs. 210, Rs. 450 and Rs 650 
respectively. The District Judge has com- 
mitted a slip in stating the figures in respect 
of the 2nd and 3rd items as Rs 250, Rs 650 
instead of Rs. 450 and Rs. 650. The petitioner 
before the District Munsif is a presumptive 
reversioner who will be entitled to the 
property after the death of the widow and 
the application was filed under O. XXI, 
r. 90, on the ground of material irregularity 
in the conduct of the sale and the publish- 
ing of the proclamation causing substantial 
injury. The District Munsif holding that 
there was no irregularity and also that the 
properties were. sold for the proper prices 
dismissed the petition, 

On appeal, the District Judge held on 
the evidence that the properties were sold 
for grossly inadequate prices. The prices 
entered in the sale proclamation are Rs. 200, 
18. 110 and Rs. 200 for the three items res- 
pectively. The District Judge is, therefore, 
justified in stating that the value of the 
items givenin the sale proclamation was 
ridiculously low. He then states:— 

“There has been, therefore, material irre- 
gularity in the framing of the sale pro- 
clamation and considering the prices fetch- 
ed at the sale and the prices the items are 
worth, there can be no doubt that there 


for the 


had been substantial injury by reason of 


the irregularity.” ; 

No doubt in the case of items Nos. 2 and 
ð, on account of a mistake in stating the 
figures, the actualinjury is less substantial 
than what he supposes, assuming it not to 
be a slip. The anction-purchaser files 
this revision petition. 

The first point argued before me by the 
learned Vakil for the pstitioner is that the 
respondent has not got such an interest- as 
will enable him to maintain a petition 
under O. XXI, r. 90. Heargues thatthe case 
of Brij Kishore Lal v. Pratap Narain (1) 
(D Sl Ind, Qas, 359; 4 P. H, J, 8607 (1919) Pat, 
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relied on by ‘the District Judge is not 
correctly decided. That case itself follows 
a casein Pankhalati v. Nonihal Singh (2) 
where it was held that a reversioner was en~ 
titled to file a petition under O. XXI, r. 89. 
Itis true that in Kathiresan Chettiar v 
Ramaswamy Chettiar (3), Jogendra Nath 
Chatterjee v. Manmatha Nath Ghose (4) and 
Pragjt Kala v. ssa Jalal (5) it was held 
that a creditor, a mere decree-holder or 
even an attaching decree-holder (the decree 
being one other than the onein execution) 
cannot be said to be sufficiently interested 
in the property for the purpose of main- 
taining a petition under O. XXI, r. 90. But 
I do not think that the last three cases 
can help the petitioner. They were cases 
in which all the interest of the petitioner 
wasin the general solvency of the judgment- 
debtor and not in any particular item of 


“property, whereas in the case of a rever- 
sioner entitled to property after the death 


of a Hindu female his interest is in the 
estate and though it might be said to be 
contingent and not vested, still it is in- 


‘terest enough forthe purpose of enabling 


him to filea suit for a declaration under the 
Specife Relief Act, to file a petition under 
O. XXI, r. 89, and to restrain waste and I 
cannot see why the interest isnot interest 
enough forthe purpose of O. XXI, r. 90. 
Ifany distinction is to be made between 


_r. 89 and r. 90, I should think that the phrase 


used in r. 90, namely “whose interests are 
affected by the sale” is of a wider scope 
than the description in r. 89, “holding an 
interest therein by virtue ofa title acquired 
before such sale.” As pointed out in Brij 
Kishore Lal v. Pratap Narain (1) it is difi- 
cult to describe the scope of the word 
“interest”. I am content to follow that 
decision, There is no doubt that such in- 
terests as the reversioner has are affected by 
nae sale. Ithink, therefore, the first point 
fails. 


The second point argued before me is 
that some positive connection must be 
shown between irregularity and injury and 
that the inadequacy of the pricés,must be 
shown to have resulted from the injury and 


a number of cases have been cited in sup- 


(2) 21 Ind, Cas. 207; 19 G.L2 J. 72; 18 €. W.N. 
178 


18. 
(3; 26 Ind. Cas. 93; 27M. L. J. 302; (09M. W, 
N. 871. 

(4) 15 Ind, Cas, 663; 16 C. L. J. 566; 17°C. W.N, 
80. l jS 
(5) 35 Ind, Cag. 990; 108, L. R. 38, 
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port of the proposition. This is true. Where 
the injury is not the obvious result cf the 
irregularity,actual evidence must beadduced 
to connect the one with the other and the 
burden of adducing such evidence is upon 
the person seeking to set aside the sale. 
Butin acase like this, where the irregu- 
larity is an understatement of the probable 
price of the property, the connection 18 so 
near that itis difficult to adduce evidence 
showing that the injury had resulted from 
the irregularity. In Saadatmand Khan v. 
Phul Kuar (6) their Lordships of the Privy 

il say: 

ois a mutemet of the value of the 
property which is so glaring in amount 
that it can hardly have been made in good 
faith, and which, however, it came to be 
made, was calculated to mislead possible 
bidders, and to prevent them from offering 
adequate prices, or from bidding at all. 
So long as that consideration applies, I 
think it is open to the District Judge to 
infer without any other evidence that in- 
jury bas resulted from the irregularity. In 
this case he has done so. I do not think 
Lam justified in interfering with his find- 
ing on the ground that there must be some 
more materials, under 8. 115, C. P. O > 

The petition is dismissed with costs. 

i < ; WAN a ag ; 
: . 417; 2 C. W. N. 330; , À. 146; 
7 DRT sac 9 Ind. Dec. (x. s.) 624 (P. C) 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE ORDER 
No. 87 or 1925. 
January 11, 1926. _ 
Present :—Mr. Justice Cuming and 
Mr. Justice B. B. Ghose. 
DWARKA NATH KARMAKAR— 
Decree-HoLpER—APPELLANT 
VETSUS 
LALIT MOHAN KARMAKAR— 
J uDGMENT-DEBTOR— RESPONDENT. ; 
C. P.C. (Act V of 1909), 3- 47—Ezecuting Court, if 
can go behind decree—Contemporaneous agi cemen 
mot to execute decree, if can be given effect to n 
execution. 
Tt is not open 
the decree itsel 
temporaneous agree 


be ET against an order of the Subordi- 


dge, First Court, Dacca, dated the 
nate oe Denbo.: 1924, affirming that of the 


to the Executing Court to go behind 
£ and to find that there wasa con- 
ment that the decree should not 
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Munsif, Forth Court, Narayanganj, dated 
the 15th of December, 1923. 
Babu Prakash Chandra Pakrasi, and Mr. 
Gunada Charan Sen, for the Appellant. 
Babu Prafulla Chandra Nag, for the Re- 


spondent. 
JUDGMENT. 

Cuming, J.—The facts of the case 
out of which this appeal arises are these: 
the decree-holder who i the appellant 
before us applied to execute a certain decree 
which he had obtained against the res- 
pondent. The suit in which this decree 
was obtained was decreed on a solehnamah. 
When the decree-holder attempted to 
execute his decree the judgment-debtor 
putin an objection that it was agreed be- 
tween the parties that the original suit 
should be decreed on a solehnamah on the 
understanding that a petition admitting 
full satisfaction would be filed without any 
money being paid by the judgment- 
debtor. Both the lower Courts seem to 
have found that this contention of the 
judgment-debtor has been proved that 
there was no intention that the decree 
should be executed. The decree-holder has 
appealed to this Court and he contends 
that thisis nota question that falls within 
the provisions of s, 47, because it does not 
relate to discharge, execution or satisfaction 
of the decree. He contends that this ar- 
rangement if it was entered into was 
entered into before the decree and, there- 
fore, does not relate to the satisfaction, _ 
discharge or execution of the decree passed. 

This contention, 1 think, is correct. It is ` 
not open to the Executing Oourt to go: 
behind the decree itself and to find that 
there was a contemporaneous arrangement 
that the decree should not be executed. 

The order of the lower Appellate Court 
must, therefore, be set aside and the case 
is remanded to the Court of first instance 
in order that the execution may be pro- 
ceeded with. The appellant is entitled to 
his costs both here and in the lower 
Courts. Hearing fee three gold mohurs. 

Ghose, J.—1 agree. 


M, B. Appeal allowed. 
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-SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIGINAL Civiu Sorr No, 52 or 1926. 

| March 23, 1926. 
Present:—Mr. Rupchand Bilaram, A. J.C. 
HAROON HAJI HAMID—Puaintire 
Versus 
MEHERALIDIN MAHOMED— 

i DEFENDANTS. 

Transfer of Property Act (IV of 1882), ss. 3, 106— 
Notice of ejectment to tenant's agent, validity of. 

Unless a tenant is prepared to accept the shorter 
statutory notice of fifteen days and not to ask for a 
customary notice of a longer period it is not open to 
him to claim that he should be served withthe notice 
in the manner prescribed by s. 106 of the Transfer of 
Property Act and in the latter case the service of 
notice on an agent of the tenant is sufficient and 
when so served, itis not necessary to prove that it 
actually came to his knowledge, if agency is estab- 
lished. |p. 578, col. 1.) 

Bhojabhai Allarakina v. Hayem Samuel (1), Doe v. 
Ongley (2), Tanham v. Nicholson (3), relied upon. 

Suit for ejectment and arrears of rent. 

Mr. Nadirshah Naoroji, for the Plaintiff. 

Mr. Srikishendas H. Lulla, for the Defend- 
ant. 

JUDGMENT.—This is a suit by a 
landlord to eject hismonthly tenant.. The 
only defence to the action is as to the 
validity of the notice to quit. 

It appears that on July 31, 1925, the 
plaintiff sent a notice, Ex. 4-1, to the defend- 
ant asking him to vacate the premises at 
the expiry of a full calendar month from 
that date. On August 17, 1925, Messrs. 
Srikishindas & Co., Pleaders by their letter, 
Ex. 4-2, replied on behalf of the defendant 
inter alia disputing the validity of the 
notice on the ground that it was delivered 
to the defendant on August 1, and was, 
therefore, insufficient. 


The defendant failed to vacate the pre- 


mises and as the plaintiff would not accept 
rent from him, Messrs, Srikishindas & Co. 
sent the rent with their letters, Exs., 4-3 and 
4-4 dated September 17, 1925, and October 
. 8, 1925. Thereupon the plaintiff's Pleaders 
sent the letter, Ex. 4-5, on October 21, 1925, 
to Messrs. Srikishindas & Co. asserting that 
the notice, ix, 4-1, was duly delivered to the 
defendant on July 31, 1925, and that the 
plaintiff was, therefore, entitled to sue in 
ejectment, and without prejudice to that 
contention stated as follows :— 

“However, to avoid unnecessary dispute 
and litigation over a minor point, we under 
instructions from our client hereby: give 
notice to your client through you as his 
legal: advisers, that your client should 
yacate the premises at the end of the next 


al 
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calendarmonth of November, failing which 
ejectment proceedings will be at once start- 
ed against you at his risk as to costs and 
consequences, which please note’. Nearly 
twenty-one days thereafter the plaint- 
iff's Pleaders received the reply, Hx, 4-6, 
dated November 12, 1925, from Messrs. 
Srikishindas & Co. to the following effect:— 

“We have to-day informed him of the 
contents ofyour letter of the 21st ultimo, 
delivered touscn the 22nd. He instruct- 
ed us to confirm the previous correspond- 
ence. Itis no use goinginto details now. 

“You will please see that if your client 
really intends giving our client a valid 
notice to quit, he must address himself 
direct to our client, as our client does not 
seeus except when he has to send your 
client rent which he does not receive from 
him in the usual course”. 

The plaintiff declined to serve any fresh 
notice on the defendant. He refused to 
accept the rent for the month of December, 
1925, sent by the same firm of Pleaders with 
their letter, Ex. 4-7, dated January 11, 1926, 
and instituted the present suit, basing his 
cause of. action on this second notice to 
quit, Ex. 4-6 dated October 21, 1925. The 
defendant is represented by the same firm 
of Pleaders in this suit and Mr. Srikishindas 
has challenged the validity of the notice, 
Ex. 46, on an alternative ground. He has 
urged that the notice was not valid as it 
was not served on the defendant personally 
oron a member of his family as contemplat- 
ed bys. 106 of the Transfer of Property Act, 
In the alternative he has ‘contended that his 
firm were not the agents of the defendant 
for receiving a notice to quit and that the 
notice servedon them was, therefore, likewise 
invalid. A somewhat similar defence was 
raised before Fulton, J., in Bhojhabai Alla- 
rakhia v. Hayem Samuel (1), and disallowed, 
and with the observations made by his 
Lordship in that case I respectfully concur. 
Accordingto English Law a notice to quit 
need not be served personally upon the 
tenant. It may be served upon his agent 
and when so served it is not necessary to 
prove that it actually came to his knowledge, 
It is sufficient if the fact of the agency is 
established. Halsbury’s Laws of England, 
Vol. 18, para. 920. Doe v. Ongly (2), Tanham v. 
Nicholson (3). Apart from the provisions of 


(1) 22 B. 754; 11 Ind. Dec. (N. s.) 1086. 
(2) (1850) 10 C. B. 25; 84 R. R. 436; 20 L. J. NP, 
26; 138 E. R. 11, 
(3) (1872) 5 H, L. 561 at p. 569; In, R, 6 C, L, 188. 
n t aia, | 
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s. 106, Transfer of Property.Act, the same 
considètations ` would apply here.” Both 
under s. 229, Indian Contract Act, and s. 3 
of the Transfer of Property Act a notice 
to the agent in the course of the business 
transacted by him on behalf of his princi- 
pal has as between the principal and third 


parties the same effect as if it had been’ 


given to or obtained by the principal ; 
Raja Rampal Singh v. Balbhadar Singh 
(4). On the one hands. 106, Transfer of 
Property Act, requires a notice of only 
fifteen days to be given to terminate the 
tenancy, and on the other it prescribes the 
manner in which such notice should be 
delivered. Unless the defendant is prepared 
to accept the shorter statutory notice of 
fifteen days it is not open to him to claim 
that he should be served with the notice in 
the manner prescribed by that section. The 
notice was admittedly communicated to 
him on. November 12, 1925, i. e, eighteen 
days before the termination of the tenancy, 
and was, therefore, good notice under s. 106, 
Transfer of Property Act. He has claimed 
the customary notice of one month, and, 
therefore, it is sufficient ifit be shown that 
Messrs. Srikishindas & Co, were his agents 
for receiving the notice, ; 

Tn Doe v. Ongley (2) such authority was 
presumed when the notice was served on 
the attorney who had paid the rent, In 
the present case Messrs. Srikishindas & Co. 
not only paid the rent both before and 
after the receipt of Ex.4-5 but they failed 
to disclaim their authority up to November 
12, 1925, and thereby induced the plaintiff 


to presume that they had such authority and ` 


to act on it to his prejudice I hold that 
that they had the authority and the noticeis 
valid. ‘Chere will, therefore, be a decree 
for ejectment, for arrears of rent and mesne 
profits at the same rate as claimed and 
costs The defendant will be at liberty to 
remove the entire construction by him 
without causing apy injury to the rest of 
the property. ‘This should be done within 
ee 12; 25 A.1 3 ae 4 
i I. A. 203 at p. 212; sl W.N. ; 
om. LR, 832; 3 Sar, D. Ò, J. 340 (P, 0). 
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MADRAS HIGH COURT. 
Civit Revision Petition No. 400 or 1925. 
March 2, 1926.. 

Present :—dustice Sir Wiliam Watkins 
Phillips, Kr., and Mr. Justice Madhavan 


Nair. 
BATHINA SUBBARAMI REDDI— 
PETITIONER 
VETSUS 
GANESAM PATTABHFRAMI REDDI 
-—RESPONDENT. 

Guardians and Wards Act (VIII of 1890), s. 41 (4) 
—Guardian's accounts, correctness of; power of Court 
to inquire into. 

Under s. 41 (4) of the Guardians and Wards Act, a 
Court is not bound to make n declaration discharg- 
ing a guardian from his liabilities, nor is an inquiry 
into the correctness of the guardian's accounts cor- 
templated by the section, although, if the Court is 
satisfied on a perusal of the accounts and on hearing 
the parties that the accounts are correct, it may make > 
such a declaration. [p. 579; col. 1.] 

Nabu Bepart v. Sheikh Mahomed (1), Jagannath , 
Panja v. Mahesh Chandra Pal (2), Abdul Hasim v, 
Maleka Khatun (3), followed. 

Sita Ram v. Gobind? (4) dissented from. 

Per Madhavan Nair, J.—The accounts to be de- 
livered by a guardian under s. 41 (4) of the Act are 
those which have been actually kept by him and not 
those which according to the Court are the correct 
accounts. [p. 580, col. 1.] 


Petition, under s. 115 of Act V of 1908 and 
s. 107 of the Government of India Act, 
praying the High Court to revise an order of > 
the District Court, Nellore, dated the 25th 
February, 1925, in I. A. No, 402 of 1924, in 
O. P. 85 of 1918. 

Mr. B. Somayya, for the Petitioner. 

Mr. Patanjali Sastri, forthe Respondent. 


JUDGMENT. 


Phillips, J.—This isa petition under 
the Guardians and Wards Act. The minor 
having attained majority, the guardian was 
discharged and filed his accounts in Court. — 
The minor took objection to these accounts 
and wished the Court to hold an enguiry 
and ascertain what amount was really due 
by the guardian. The District Judge has 
declined tohold any enquiry and hasreterred 
the minor to a suit if so advised. It is 
now contended for the petitioner, the late 
minor, that this order is wrong and that 
under s. 41 (4) the Court ought to have 
held an enquiry and discharged the guar- 
dian after ascertaining what was due from 
him. There is nospecific provision in the 
Act for such taking of accounts and deter- 
mining the amount due by the guardian 
but it is contended that in view of the 
fact that s 41(4) says “the Court may declaie 


‘ an account. 
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“him to be discharged from his liabilities” 
etc., this can only be done after an enquiry 
has been held, but it must be observed that 
there is no mandate in this section and 
if isnot neeessary that the Court should 
make such a declaration. 
if it were incumbent on the Court to make 
such a declaration, the Court would not be 
able to do so without holding an enquiry. 
It has been held by the Calcutta High Court 
in three cases, Nabu Bepari v. Sheikh Muham- 
med (|), Jagannath Panja v. Mahesh 
Chandra Pal (2) and Abdul Hasim v. Maleka 
Khatun (3) that under the Guardians and 
Wards Act no such enquiry should be held, 
The Allahabad High Court has taken a con- 
trary view in Sita Ram v. Gobindi (4) 
and there is also the opinion of a Judge of 
this Court in Rama Rao v. Rangaswamy Rao 
(5) to the effect that the Court ought to take 
To deal with this last case 
first, the learned Judge seems to have come 
_tothis conclusion on the ground that he 
was unable “to concede that the Court is 
bound to accept without scrutiny any ac- 
counts that the guardian chooses to submit”. 
This will certainly be applicable if the 
Court were bound to make the declaration 
mentioned in s, 41 (4), but if the Court 
is not so bound, it does not seem neces- 
sary that there should be such an enquiry. 
If the Court is satisfied on a perusal of 
the accounts and on hearing the parties 
that the accounts are correct it may make 
such a declaration, but itis not bound to 
do so, nor is‘it bound. to certify that the 
accounts are correct. The whole scheme 
of the Act seems to provide for matters of 
this kind, 2. e., disputes between the minor 
and the guardian, by way of suit. During 
the minority ss. 35 and 36 provide for 
suits being filed by a next friend of the 
minor in case of misconduct on the part of 
the guardian, and there can be no doubt 
that, when the minor attains majority, he 
can bring a suit against his guardian. 
There being no provision at all for any 
enquiry into accounts by the Court, I 
think the opinion expressed by the Cal- 
cutta High Court is the correct one, 
This view obtains support from s. 34 (c) 
and (d) where it is provided that the 


(1) 50, W. N. 207. 
ae 36 Ind. Cas. 286; 21 C. W., N, 688; 25 ©. L.J, 


(3) 49 Ind. Cas, 132; 29 C. L. J. 4, 

(4) 80 Ind. Cas, 592; 36 A. 458; 22 A. L, J, 585; A. T, 
R, 1924 All. 593. 

(5) 92 Ind. Cas, 98; A, I R, 1926 Mad, 419, 
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guardian must exhibit his accounts in th 
Court at such items and in such form e 
the Court from time to time directs and 
that if so required by the Court the guar- 
dian must pay into Court the balance due 
from him on those accounts, or so much 
thereof as the Court directs. These pro- 
visions presume that the accounts are cor- 
rectly submitted and the Court may take 
action on such accounts, but no provision 
is made for an euquiry as to whether the 
accounts are correct or not. Similarly under 
s. 41 (3) when a guardian has been finally 
discharged the Court may require him to 
deliver any property in his possession or 
control belonging to the ward or any ac- 
counts in his possession or control relating 
to any past or present property of the ward. 
This section quite clearly assumes that a 
guardian will putin the accounts that he 
has been directed to keep into Court 
and that these accounts will be accepted 
subject to the minor's rights, or those of a 
next friend on his behalf to question them 
in proper proceedings. Ifthe Court were 
to hold an enquiry and come to the con- 
clusion that the guardian owed a much 
larger amount than that stated in his ac- 
counts, there is no provision for enforcing 
any such order. Further, such order under 
ss. 47 and 48 would be final; under s. 48 an 
order made under this Act shall be final 
and shall not be liable to be contested by 
suit or otherwise. If, therefore, the Court 
made an order that the guardian was to 
pay a definite sum into Court such an order 
could not be contested by a suit and there 
would be no remedy left either for guar- 
dian or for his ward. This seems to be con- 
trary to the intentions ofthe Act, wich, as 
I have said before, appears to leave all 
these questions for decision by a suit out- 
side the guardianship proceedings. The 
interests of the minor are sufficiently pro- 
tected, firstly, by the selection of a guar- 
dian by the Court, secondly, by the control 
of the Court over such guardian. With 
all respect, I am unable to agree in the 
conclusion of the Allahabad High Court, 
for I do not think the arguments arè very 
convincing. I prefer to follow the opinion 
of the Calcutta High Court referred to 
above and hold that the Court should not 
hold an enquiry and pass orders in such 
matters. 

The District Judge's order is, therefore, 
correct and this petition is dismissed with 
costs, 


- 580 

Madhavan Nair, J.—I entirely agree. 
The conclusion which we have arrived at 
in this case is also supported by the reason- 
ing in Ramanujulu Reddy v. Rangiah 
Reddiar (6) to which I was a party. In 
that case it was held that under s. 45 (1) 
cl. (c) a guardian is not expected to deliver 
property or accounts which, he has not 
actually got in his possession; in other 
words, it was held that the property to be 
delivered is the property which is actually 
in the possession of the guardian and not 
what he should have with him according 
to the opinion of the Court; and so also, 
the accounts to be delivered are those which 
have been actually kept by him and not 
those which according to the Court are the 
correct accounts, The phrase used in s, 41 
(4) “when he has delivered the property or 
account” is the same as used in s, 45 (1) (c) 
and may be understood also in the same 
way. 


Vv. N.V. Petition dismissed. 
(6) 94 Ind. Cas. 79. 
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MADRAS HIGH COURT. 
PAPPEAL AGAINST APPELLATA ORDER No. 127 
or 1923. 

December 17, 1925, 
Present:—Mr. Justice Phillips, 

V. RAMA RAO—Praintirr—Decrer- 
HoLpER—APPELLANT 
versus 
CHELLAYYA PILLAI—Dsrenpaat— 
J UDGMENT-DEBTOR— RESPONDENT. 

Construction of document—Repugnant clauses—In- 
ad KA ak AA E 

n construing’ S Co [a] 
a Court Tonia out the PACEA a aE Pees 


ties and strike ont the clause that is repugnant to 
such intention. 


Appeal againstan order of the Court of 
the Subordinate Judge, Dindigul, dated the 
14th July, 1923, in A. S. No. 57 of 1922, pre- 
ferred against that of the Court of the 
District Munsif, Periakulam, dated the 
29th April, 1922, in E. P. No. 2395 of 1920 
in O. S. No. 987 of 1918. : 

Mr. Watrap S. Subramania Ayyar, for the 
Appellant. 

Mr. K. Rajah Ayyar, for the Respondent, 

JU DGMENT.—The only question for 
decision in this appeal is whether the ten- 
der made by the defendant of Rs. 950 on 

‘the 2ith of August, 1919 was within the 
time allowed by the compromise entered 
into between him and thejdplaintiff, BThe 
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compromise petition is dated 24th June, 
1919, and recites that ‘if within 23rd 
August, 1919, 2. e., within two months from 
this date, defendant should pay to plaintitf 
E a Ga WE E Ga gan Rs. 950-0-0 
ae Otherwise, the full amountof Rs. 1,500 
should be recovered with interest at 1 per 
cent. per mensem from this date............ A 
That compromise was puteinto Court by 
the parties on 27th June and a decree was 
passedin terms of the compromise. The 
question now is whether the date 23rd 
August, 1919, was the date within which 
the payment had to be made, or whether 
the payment had to be made within two 
months from the date either of the com- 
promise or of the decree thereon. It is 
certainly not at all free from ambiguity 
and the only way in which the question 
could be settled is to ascertain the inten- 
tion of the parties. Ihave been referred 
to several cases in which documents with 
repugnant sentences have been considered, 
Browne.v. Burton (1), Jayne v. Hughes (2) 
and Sharplus v, Hankinson (8). I think that 
the principle set forth in all these cases is 
that when it is held that “repugnant words” 
should be struck out, it means words “re- 
pugnant to the intention of the parties”. 
In the present case the payment was made 
by the defendant after borrowing on a 
date which was within two months, namely, 
24th August. The plaintiff does not ap- 
pear to have taken any exception to the 
payment until he brought this execution 
application on 3rd December, 1920, more 
than a year after the payment. Interest from 
this date is provided in the compromise 
and in that execution petition he calcu- 
lated interest from 27th June, 1919, the date 
of the decree and not from the 2é8rd of 
June, 1919, which he contends was the im- 
portant date. In these circumstances, lam 
not prepared to differ from the view of 
both the lower Courts that the parties in- 
tended that the money should be paid 
within two months and not on the 23rd of 
August, 1919. ; 

The appeal, accordingly, fails and is dis- 
missed with costs. i 

V. N, V. 

A. N, A. Appeal dismissed. 


(1) (1848) i7 L. J. Q. B. 49,5 D, & L. 289,2 B.C. 
Rep. 220. i 


(2) (1851) 10 Ex. 430; 3 ©. L. R. 188; 24 L. J. Ex 
115; 3 W. R. 65; 156 E, R. 504; 24 L. T. (0. s.) 116 
102 R R. 661. 

(3, 73 E. R, 661; Cro, Eliz, 420, 
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OUDH CHIEF COURT. 
Orvin Reviston No. 38 oF 1428. 
August 5, 1926, 
Present;—Sir Louis Stuart, Kr., 

l Chief Judge. 
DUNIA DIN—PLAINTIRR—ÅPPLICANT 
VETSUS E 
FARZAND HUSAIN—Darenoanr— 
©- OPPOSITE PARTY. 

Provincial Small.Cause Courts Act (IX of 1837), s. 

1?—Ex parte decree, setiing aside of—Deposit or secu- 
rity, condition preezdent— Rulings of Judicial Com- 
missioner's Court, Oudh, if binding on Chief Court. 
_ The deposit of the decratal amount or the furnish- 
ing of sacurity as provided by the proviso to s. 17, Pro- 
vincial Small Cause Courts Act, isa condition prece- 
dent to the entertaining of an application to set aside 
an ex parte decree. 

Jagan N ath v. Chet Ram (2), relied on. 

- Tha decisions of the Judicial Commissionsr of 
Oudh are not authority in the Chief Court, although 
thay should always ba treated with respect and the 
rsasoning in them closely examined. 


Revision against the judgment and decree 
of the Subordinate Judge, Sitapur, sitting 
as Judge, Small Cause Court, dated Feb- 
ruary 3, 1926. l 

Mr. Motilal Saksena, for the Applicant. 

Mr, Mojiz Hasan, for the Opposite Party. 


JUDGMENT.—A decree was passed 
aziinst Farzand Husain by the Court of 
the Subordinate Judge exercising juris- 
diction as a Small Cause Court on the 27th 
August, 1925. This was a Small Cause 
Qourt decree passed ex parte: Farzand 
Husain applied on the 22nd September, 
1925, to have the ex parte decree set aside, 
and the suit heard out on the merits, This 
application is clearly subject to the pro- 
viso of s. 17 of the Provincial Small Cause 
Courts Act, IK of 1887. This proviso is as 
follows:— 

“Provided that an applicant for an order 
to set aside a decree passed ex parte or 
for a review of judgment shall, as the time 
of presenting his application, either de- 
posit in the Court the amount due from 


him under the decree orin pursuance of . 


the judgment, or give security to the 
satisfaction of the Court for the performance 
of the decree or compliance with the judg- 
ment, as the Court may direct”. 

Farzand Husain did not at the time of 


his application either deposit the decretal . 


amount or offer to give security for the 
satisfaction of the decree The Small Cause 
Court did not pass any orders on the 22nd 
September, 1925, directing or permitting 
him to file security. It was not until a 
later date that the Court ordered Farzand 
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Husain to deposit the decretal amount 
within 15 days. He did not deposit the 
amount within 15 days and on the 6th 
October, 1925, for the first time he asked 
to file security. The decision in Raghu- 
nandan v. Badal (1) was cited by the learn- 
ed Judge ofthe Court below as authority 
for his setting aside the ex parte decree and 
restoration of the suit. But I doubt whe- 
ther this decision could be held as support- 
ing this view. If ibcan be held to support 
this view I cannot hold it to be authorita- 


tive. The decisions of the Judicial Commis- 


sioner’s Court of Oudh are not authority in 
the Chief Court, althoughthey should always 
be treated with respect and the reasoning in 
them closelyexamined. The correct view of 
the law upon the subject is, in my opinion, 
stated in the decision of a Bench of the 
Allahabad High Court in Jagan Nath v. 
Chet Ram (2), in which it is laid down that 
the deposit of the decretal amount or the 
furnishing of the security is a condition 
precedent to the entertaining of an applica- 
tion to set aside an ex parte decree. I do 
not know that authority is required in sup- 
port of this view for the wording of the 
proviso is very plain. In these circum- 
stances this application under s. 25 of the 
Small Cause Courts Act must scceed. 
The learned Judge had no authority to set 
aside the ex parte decree in the circum- 
stances of the case. I, therefore, allow this 
application and direct the ex parte decree 
will stand. Farzand Husain will pay his 
own costs of this application and those of 
the other side. 
A. N. A. 


(1) 3 O. O. 296. 
(2) 28 A. 470; 3 A. L. J. 318; A. W. N. (1906) 93. 


Application allowed. 


MADRAS HIGH COURT. 
Crvit Reviston Psritiron No. 37 or 1926. 
April 29, 1926. 

Present :-—Mr. Justice Wallace. 

R. SUBBAROYA GOUNDAN—PETITIONER 


versus 
P. MUTHUKOMARASAMI GOUNDAN— 
RESPONDENT. 
Madras Local Boards Act (XIV of 1920), ss. 56 (4) 


582 


ó? (3)—Absence of member from meetings of Board for 
three consecutive months, effect of—-Application before 
District Judge under s. 37, membership whether conti- 
nues during pendency of—‘Deemed to be qualified”, in 
8. 907 (8), meaning of—Decision of District Judge under 
3. 37 (3), finality of—“Failure” to attend under s, 56 
(4), whether must be voluntary. 

The power of restoring a person who ceases to be a 
member of a Taluk Board on account of non-attend- 
ance for 3 consecutive months vests under s. 56 (4) 
of the Madras Local Boards Act only in the Board, 
although the Board itself can act only if the Pre- 
sident reports the matter at its next meeting. But 
no member can compel the President to make such a 
report and if the President does not choose to report, 
then, even the Buard under the law has no power to 
restore him. [p. 883, col. 1.] 

Where a person so ceases to bea member and no 
application is filed under s. 57 before the District 
Judge to decide whether he has or has not ceased to 
be a member, and he isnot restored under s. 56 (4), 
then his cessation continues. Ifan application is put 

in under s, 57 and the District Judge decides that 
he did cease to be a member, he ceases to be a 
member from the date fixed in s.56, but for the 
purpose of saving the validity of proceedings in 
which he may have taken part after he had ceased 
to be a member, he is deemed to be qualified during 
that period under s. 57, cl. 3. [abid.] 

The mere presentation of an application under s. 57, 
however, has not the effect of restoring pro tem to 
= one who has ceased to hold office. (p. 583, col. 


“Section 57 (3) was not intended to mean that a 
member who had failed to attend three consecutive 
meetings nevertheless remains a member until and 
unless there is an adverse decision against him under 
s. 57. [p. 583, col. 1] 

In cases where an application under s.57 is put 
in, the operation of s. 56 is not final, but is subject 
to the decision of the District Judge unders.57. [p. 
583, col. 2.] 

-It is the primary duty ofthe District Judge, in an 
enquiry under s. 57 of the Act to determine whether, 
under the terms of s. 56, the member has ceased to 
hold office and the decision of the Judge under 
s. 57 is final unless his order is without jurisdiction 
or an irregular exercise of jurisdiction. [p. 582, col. 2.] 

To draw the application of s. 56 (4) the failure to 
attend need not be a voluntary act, i.e., the non- 
attendance need not be due to matters not within the 
control of the member. [p. 583, col 2.] 

Petition, under s. 115 of Act V of 1808 
and s. 107 of the Government of India Act, 
praying the High Court torevise an order 
of the District Court, Coimbatore, in O. P. 
No. 78 of 1925. 

Messrs. T. R. Ramachandra Ayyar and 
K. S. Venkatarama Ayyar, for the Peti- 
tioner, 

Mr.T. M. Krishnaswami Ayyar, for the 
Respondent. 


JUDGMENT. —This revision petition 
raises a question of the interpretation of 
ss. 56 and 57 of the Madras Local Boards 
Act, XIV of 1920, a matter involved in some 
difficulty because of the loose drafting of 
the language of the sections, 
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The petitioner who was the President of 
the Taluk Board of Palladam failed for 
three consecutive months to attend the 
meetings of the Board. Section 56 says 
that in such a case, “subject to the provi- 
sions of s. 57,” he shall cease to be a mem- 
ber'of the Board. The three months ex- 
pired on 21st September, 1925. Section 56 
(4) says:—‘In the case of a person who has 
ceased to be a member ine consequence of 
failure to attend meetings, the matter shall 
be reported by the President at the next 
meeting of the Local Board which may at 
that meeting restore such person to office.” 
In the present case the Acting President 
did not report the maiter and, therefore, the 
petitioner has not been restored to office 
under that sub-section. Section 57 permits 
an application to the District Judge in 
cases of doubt under s. -56 on which the 
District Judge shall makean enquiry and 
determine whether or not the member is 
disqualified under s. 56 and his decision . 
shall be final. Sub-section 3 of that section 
says “Pending such decision the member 
shall be deemed to be qualified,” 

The petitioner relies upon this sub-s. 3. 
As I understand his case, itis that, since 
s. 50 hasto be read subject to the provi- 
sions of s. 57, the former section does not 
come into operation by itself, but only in 
conjunction with and after an enquiry under 
s. 57, and that, therefore, no member 
ceases to hold office under s. 56 unless and 
until the District Judge has been moved 
and has heldan enquiry under s. 57 and 
has so declared, and that until such declara- 
tion he remains by force of sub-s. 3 a mem- 
ber. It is true that in the present case the 
District Judge has under s. 57 deelared that 
the petitioner has ceased to be a member; 
but the petitioner pleads that the District 
Judge has come to that conclusion through 
an error of law and misinterpretation of the 
sections, considering himself too strictly 
bound hy the terms of s, 56. It is, how- 
ever, obvious that it was the primary duty 
of the District Judge, inan enquiry under 
s. 57, to determine whether under the 
terms of s. 56 the petitioner has ceased to 
hold office. His decision under s. 57 is final 
unless his order was without jurisdiction 
orin an irregular exercise of jurisdiction. 

It is contended (1) that as the petitioner 
was elected President on 5th October, 1925, 
the Board had in effect restored him to 
office and (2) that the District Judge was 
wrong in holding that he had ceased tọ 
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hold offize bazause by the force of s 57 
(3) he ramiinel a mamber pending the 
decision of the Judge and, therefore, had 
nət ceased to bea member. I do not think 
that either of these contentions is well- 
founded. Asto (1) the Board could restore 
him as a member only under s. 55 (4). 
That procedure was notadopted. No doubt 
it ssems an angmaly that no member can 
compel tha Prasilant to report sich a 
matter to the Board. But that is how 
the law runs,and if the President does 
not choose to report the matter to the Board 
then the Board under the law has no power 
to rastore him. 

It is contended that the language of 
s. 56 (4) “who has ceased to be a member” 
is not happy, and it means something 
else than “caases to be a member.” The 
language seems to me definite and clear 
and must be taken to mean what it says. 
In this connection reference may be mide 
to tha judgment of Rame3am, J., in Deva- 
sigumony v. Sethuratna Iyer (1). 

As to thessconi point it ssam3 b3 ms 
clear that s. 57 (3) was not intended to 
maan that a mambar who had failed .to 
attead three consecutive meetings nevar- 
theless remains a member until and unless 
. there is an adversa decision against him 
unders.57. Ifit were so, s.55 (4) would 
have no point. Tne Board could not re- 


store one who had notceased to bea member; 


There are two ways in which a member 
who has prima facie ceased to be a mem- 
ber can be restored: (1) the Beard can 
restore him under s. 56 (4) and (2) the 
District Judge may declare under s, 57 
that he never ceased to be a member. 
Obviously, these aré independent and not 
interdependent. In most cases there would 
not be tim2 to get a decision under s. 57 
b3fore the next meeting at which alone 
8.56 (4) can ba invoked. Therefore, the 
opsration of s. 55 (+) doesnot have to 
await the declaration by the District Judge 
under s. 57 that the member has ceased 
to be a member. That means that the 
member has ceased to b2a member even 
bafore s. 57 can be invoked. Again s. 57 
(3) does not say that he remains a mem- 
ber. It says that he shail be “deemed to 
be qualified.” That was intended, I have 
no doubt, to prevent the proceedings of 
meetings in which a member who on an 
enquiry under s. 57 has been declared 
to have csased to be a member had con- 


(1) 87 Ind. Cas, 363; A, L R. 1925 Mad, 1034. 
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tinued to attend and take part being in- 
validated by his having taken part, and 
is similar in intention to s. 35. There is 
no justification in the language of s, 97 
for holding that the mere presentation of 
an application unders. 57 has the effect of 
restoring pro tem to office one who has ceased 
to hold office. 

Prima facie then, the petitioner ceased 
unders. 56 to be a member. If no application 
had been put in under s. 57, and he is not 
restored under s. 56 (4) then his cessation 
continues. If an application was putin under 
s.57 and the District Judge decided that 
he did cease to be a member, then he did 
cease tobe a member from the date fixed 
in s. 56 but forthe purpose of saving the 
validity of proceedings in which he may 
have taken part after he had ceased to be 
a member, he is deemed to be qualified 
during that period. 

From another point of view the same 

result is indicated. There is no limitation 
for an application under s. 57 and one might 
never be put in at all. This does not 
mean, for example, that a person of un- 
sound mind, deaf mute, a leper, a convict, 
an insolvent, ete., remain members until 
some one takes out an application under 
s. 57 to the District Judge. These persons 
cease ipso facto to be members as s. 56 
states, and the proviso to s. 56, “Subject to 
the provisions of 3.57" can only mean that 
in cases where an application under s. 57 
is putin, the operation of s.56 is not final, 
but issubject to the decision of the District 
Judge under s, 57. 
‘Another contention has been put for- 
ward, viz., that failure implies a volun- 
tary act,7. ¢.,that the non-attendance should 
not be dus to matters not within the 
control of the member. [ can see no 
warrant for this view. If it had been so 
intended it would have been easy to use 
the phrase “voluntarily absents himself” 
instead of “fails”. This point was not 
raised before the District Judge. 

I must hold, therefore, that the District 
Judge has not acted without jurisdiction. 
orin an irregular exercise of jurisdiction., 
He has decided, and had jurisdiction to 
decide, that the petitioner ceased to be a 
member on 2ist September, 1925, and his 
decision is final. 

I must, therefore, dismiss this petition 
with costa. l 


V. N. V, Petition dismissed, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. i 
SECOND CIVIL APPEAL No. 47 or 1925. 
April 19, 1926. 
Present:—Mr. Kinkhede, A. J. C. 
DHANNU—-PLAINTIFF-——-APPELLANT 


VETSUS 
HARBHAJAN —DEFENDANT—RESPONDENT. 

Arbitration—Award—Time fixed by award expiring 
during enquiry into objections—Decree in terms of 
award—Construction—Time whether runs from date 
of decree—Haxecuting Court—Power to construe decree 
with reference to proceedings before decree. 

Where the time fixed under an award for the 
payment of a sum of money by one of the parties to 
the other expires during the inquiry into the objec- 
tions to the award, and a decree is subsequently 
passed in terms of theaward, the only reasonable 
construction that could be put under the circum- 
stances upon the decree read with the terms of the 
award is that the time fixed is to run from the date 
on which the award is declared by the Court to be 
binding between the parties, that is, from the date of 
the decree. [p. 585, col. 2.] 

Although an Executing Court cannot go behind a 
decree,’ it is permissible to it to interpret it with 


“ reference to the proceedings anterior to the decree 


wan to find out the true meaning of the decree, 
1012404, 

Second appeal against a decree of the 
District Judge, Hoshangabad. 


Mr. J. Sen, for the Appellant. 

Mr. S. B. Gokhale, for the Respondent. 

JUDGMENT.—A few facts are neces- 
sary to bestated in order to understand 
the nature of the question raised in this 
second appeal, The present appellant sued 
for possession of certain fields belonging to 
the present respondents on the basis ofa 
deed of lease assigned to him by the origi- 
nal lessees. While the suit was pending 
in the trial Court the parties agreed that 
the matters in dispute between them should 
be decided by arbitration. Accordingly a 
reference was made with the intervention 
of the Court and the arbitrators were ap- 
pointed by common consent and the 5th 
March, 1924, was fixed as the date before 
which the award was to be submitted. The 
arbitrators gave their award on 3rd March, 
1924, Their decision is to the effect that 
“all disputes between plaintiff Dhannu and 
defendants Harbhajan and Musammat 
Lutia be put a stop to with effect from 
to-day; that Harbhajan and Musammat 
Lutia do pay Dhannu Rs. 150 in cash and 
that the 10 acres of land covered by the 
lease do remain in possession of Harbhajan 
and Lutia, that Dhannu shall have no 
right to the land with effect from to-day 
and shall have no claim for any past profits 
or any other account and that the decrees 
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which Dhannu held against Punnu and 
which Harbhajan held against Chaturbhuj 
Bhau Singh were also 
charged.” The parties accepted this deci- 
sion of the arbitrators, The arbitrators, 
however, gave to the parties the option to 


declared as dis- - 


fix the time by common consent within - 


which Rs. 150 were to be paid. The parties 
accordingly settled that on Chait Sudi 15 
Sambat 1981 Harbhajan “and Musammat 
Lutia should jointly pay Rs. 150 to Dhannu 
and in case the amount be not paid on the 
date fixed plaintiff Dhannu should get pos- 
session of the 10 acres of land covered by 
the lease for the unexpired term of nine 
years. This was approved of by the arbi- 
trators. 

The parties were given time to file their 
objections, if any, to the award till 17th 
March, 1924. 
objections to the filing of the award and 


The plaintiff raised certain - 


this gave rise to certain issues and to the. 


recording of some evidence. The enquiry 
occasioned by these objections lasted till 
2nd May, 1924, and then the case was 
closed for orders for 8th May, 1924. On 
8th May, 1924, the Court overruled the ob- 


\ 


jections and made the award the rule of 


the Court and ordered adecree to be drawn 
up in terms thereof in the suit. In the 
meantime the due date, rather the date 
fixed for payment which was 19th April, 
1924, of Rs. 150 had passed off unnoticed 
The defend- 
ants deposited the amount in the Court 
on 16th June, 1924, whereas the plaintiff 
applied for possession of the land on 17th 
June, 1924, on the ground that the deposit 
directed by the decree was not made within 
the time limit. This led toan enquiry on 
the execution side into the question as to 
how far the deposit of Rs. 150 dated 16th 
June, 1924, was sufficient compliance with 
the decree. Mr. Kapadia who passed the 
decree overruled the plaintiff's contention 


‘and held that he was not entitled to get 


the field for nine yearsasthe defendants 
had paid Rs. 150. In short he considered 
that the payment though late was in sub- 
stantialcompliance with the decree, Against 


the order of Mr. Kapadia passed on 16th 


August, 1924, the plaintiff went up in ap- 
peal to the District Judge, Hoshangabad, 
who upheld the decision. The plaintiff has, 
therefore, come up in second appeal, 


It is contended before me on behalf of © 


the plaintiff appellant that the Courts be- 
low should have executed the decree as it 
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stood and directed the judgment debtors 
to put himin possession of the property 
and that they had no jurisdiction to refuse 
relief by calling to their aid s. 151, C. P. C. 
On behalf of the judgment-debtors an ap- 
plication is made in this Court for amend- 
ing the decree, if necessary, by inserting 
suitable words forthe purpose of giving 
effect to the intention of the arbitrators of 
giving a month and a half’s time to the 
judgment-debtors to pay the amount. 

It will be seen from the wording of the 
award as reproduced above that the essen- 
tial part of the decision of the arbitrators 
was that Dhannu should have nothing to 
do with the land with effect from the date 
of the award and that he must be satisfied 
with a monetary compensation which they 
assessed at Rs. 150, The time within which 
this monetary compensation was to be paid 
by the defendants to him was not treated 
by them as an essential matter and they, 
therefore, gave latitude to the parties to 
fix it by mutual consent. The parties ac- 
cordingly agreed that the defendants should 
have time till Chaita Sudi 15 of Samtat 
1931. They also added a clause by way 
of penalty for failure to pay punctually. 
The arbitrators adopted this agreement of 
the parties and incorporated it in their 
award. It is clear that the parties as well 
as the arbitrators intended that the pay- 
ment should be deferred a month and a 
half after the date of the award. Fortu- 
nately, Mr. Kapadia who made the refer- 
ence and passed the decree was on the spot 
to interpret his own proceedings and the 
decree, and I must say that the interpre- 
tation put by him is entitled to much 
weight. His observations that, but for the 
futile objections urged by the plaintiff, the 
decree in terms of the award would have 
been passed as soon as the award was filed 
are very significant as they go to show 
that in that case the due date necessarily 
would have been in ihe future, and no 
anomaly would have arisen as is apparent 
on the reading of the decree as it now 
stands. The respondents rightly contend 
that had Kapadia’s attention been drawn 
by the plaintiff to the fact that the due 
date was 19th April, 1924, and it passed 
away in the course of the enquiry into his 
objections, and thatthe award could not, 
therefore, be made therule ofthe Court, 
Mr. Kapadia would have taken timely pre- 
caution to ascertain from arbitrators whe- 
ther they intended to give a month and 
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halfs time to the judgment-debtors to pay 
from the date the award was made the 
rule of the Court, or whether they intend- 
ed to enforce the penalty even in case of 
delayed payment as an essential part of 
theiraward. The Court had the seisin of 


“the case and would surely have got the 


arbitrators to re-consider the matter under 
para. 14 or itself modified the award under 
para. 12 of the Second Schedule, C. P., C. 
Mr. Kapadia's remarks that the delay in 
passing a decree in termsof the award was 
due tothe objections of the plaintiff himself, 
lead me to hold that the plaintiff who is 
himself responsible for this state of things 
cannot reap the advantage of his own 
wrong. I also think that until the decree 
is passed by the Court there was no opera- 
tive and inexcusable- direction tothe de- 
fendants to pay Rs. 150. Infact the vali- 
dity of the award was itself in dispute. [ 
do not think that the plaintiff should be 
allowed to turn round and take up incon- ` 
sistent positions, as soon as the award was 
made the rule of the Courton 8th May, 
1924. The only reasonable construction 
which could, therefore, be put upon the 
decree read along with the terms of the 
award and the circumstances under which 
the delay took place in passing il, is that 
the judgment-debtors were to have a month 
and a half to pay from the date the 
award was declared to be valid and binding 
as between the parties. 

Although an Executing Court cannot go 
behind a decree it is permissible toit to 
interpret it with reference to the proceed- 
ings anterior to the decree in order to 
find out-its irue meaning. I am, there- 
fore, of opinion that the Courts below 
have rightly interpreted the decree and 
treated the payment made by the defend- 
ants on 16th June, 1924, as a sufficient 
compliance with the terms of the decree, 
The appeal, therefore, fails and is dismissed 
with costs. In this view of the caseit is 
not necessary for me to direct any amend- 
ment of the decree prayed for by the re- 
spondents. The respondents will bear their 


own costs of their application. Pleader’s 
fee Rs. 15. 
A.N A, Appeal dismissed, 
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MADRAS HIGH COURT. 
CIVIL MISOELLANROUS APPHAL No. 6 
oF 1926. 
February 23, 1926. 
Present:—Mr. Justice Sir William Watkins 
Phillips, Kr., and Mr. Justice Madhavan 


air. 

KASIVASI CHOKKALINGA TAMBIRAM 
—DEFENDANT NO, 7—~APPELLANT 
VETSUS 
RAMANADAN AND OTHERS—PLiINTIFE 

AND DEFENDANTS Nos 1 TO G— RESPONDENTS. 

Vendor and purchaser—Purchaser directed to dis- 
charge prior mortgage—Amount reserved not paid 
being insufficient to cover entire amount due—Interest 
—Liability of purchaser —Mortgage-decree—Erecuting 
Court, power to decide order of sale. 

Under a sale-deed the consideration amount was’ 
retained inthe hands of the vendee who was direct- 
ed to pay the amount towards a prior mortgage 
created by the vendor who undertook that if there 
should be any deficit inthe amount directed to be 
paid towards the mortgage, he himself would dis- 
charge the sum in full. It was known to both 
parties that the amount left with the purchaser 
would be insufficient to cover the entire amount 
due on the mortgage. In a suit on the prior mort- 


age: 
Field, that the ordinary ruje of vendor and pur- 
chaser must be applied and the purchaser was liable 
for interest on the amount reserved which was not 
paid by him even though the vendor was not ready 
with the balance and the vendor would be liable to 
make good any loss to the vendee only if the vendee 
had paid the amount due by him. [p. 587, col. 1.) 

Muhammad Siddiq Khan v. Muhammad Nasir 
Ullah Khan (1), distinguished. l 

Ordinarily the parchase-money reserved with a 
vendee must be treated as deposit in the hands of the 
vendee which is payable to the vendor, and not as 
security for the discharge of incumbrances. [p. 586, 
col. 2; p. 587, col. 1.] l 

It is competent to the Executing Court to marshal 
the orderin which the mortgaged property shall be 
sold when the question, though raised, has not heen 
decided in the trial of the suit so as to bind all 
parties. [p. 587, col. 1.] ; | 

Appeal against an order of the Subordi- 


nate Judge, Tanjore, dated the 20th No- 


vember, 1995, in E. A. Nos. 430 and 602. 


of 1925, in O. S. No. 151 of 1922. 

“Mr. S. Panchapakesa Ayyar, for the Ap- 
pellants. | 

Messrs. T. M. Krishnaswamy Iyer and 
C. A. Seshagiri Sastri, for the Respondents. 

JUDGMENT.—This is an appeal by 
an alienee of mortgaged property .against 
an order declaring in what order the mort- 
gaged properties are to be sold. The 
Subordinate Judge has directed that the 
property alienated to the appellant should 
be sold first, and the property in the hands 
of defendants Nos. 4 to6 which was sold 
-to them free from all encumbrances 
should besold next, and thatthe property 
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in the possession ofthe mortgagor should 
bə sold last. Under the sale-deed by the 
mortgagor to the appellant a sum of 
Rs. 11,508 was directed to be paid towards 
the balance due on the mortgage. Admit- 
tedly no portion of this amount was paid 
until after the mortgage suit was filed and, 
consequently, itis only fair to hold as the 
Subordinate Judge has held that the ap- , 
pellant was most largely in default in the 
payment of the mortgage-debt. Itis now 
contended in appeal that the appellant’s 
alienees having paid Rs. 11,500 into Court, 


appellant isnot liable to pay any further 


amount towards interest or costs on the 
ground that he was not bound to pay this 
amount of Rs. 11,500 until the mortgagor 
had tendered the balance of the mortgage 
amount to the mortgagee. He relies on a 
decision of the Privy Council in Muhammad 
Siddig Khan v. Muhammad Nasir Ullah 
Khan (1) but that case can be distinguished 


_on the facts. There, it was held by the‘. 


Allahabad High Court that when the sale 
was effected by the mortgagor, there was 
an agreement that a portion of the con- 
sideration which was to be applied in 
discharge of the mortgage debt was to be 
retained by the vendee as security for the 
balance of the payment by the vendor- mort- 
gagor. It was also found that a tender 
had been made by the vendee of the 
amount due by him, but that the vendor 
declined the offer. In appeal to the Privy 
Council, their Lordships remarked that “they 
are of opinion that there is no ground for 
the appeal” and they goon to state “the 
Rs. 17,000 were not left with the vendees 
simply as a deposit of the money of the 
vendor. They were to retain it as a security 
that the property sold should be freed from 
the encumbrances upon it and that they 
should have a good title. They were en- 
titled to retain it until the vendor provided 
the rest of the money necessary for this 
purpose.” Then they proceed “from the 
nature of the transaction it was not a, 
deposit upon which the vendees would be 
liable to pay interest unless they refused or 
omitted to pay the money when they were 
informed by the vendor that he was pre- 
pared to pay the balance necessary to 
satisfy what wasdue... Without that balance, 
they were not bound to pay or tender him 
the Rs. 17,000.” 

Ordinarily the purchase-money must be 

(1) 21 A. 223; 3 C. W. N. 201; 261. A. 45: 7 Sar. P` 
C. J. 1472; 9 Ind. Dec. (N. s8.) 851 (P. O.) i 
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treated as depositin the hands ofthe vendee 
which is payable to the vendor, but in the 
circumstances of that case, their Lordships 
held thatit was not a simple caseof pur- 
chase-money but that there was according 
tothe terms of the salean agreement that 
this money should be treated as security 
and, that the property sold should be free 
from incumbrances. Inthe present case, 
the facts are very different. There is one 
passage relied upon by the appellant in the 
sale-deed which is as follows:—‘“If there 
should be any excess or deficit in the 
amounts directed to be paid towards the 
aforesaid hypothecations, we shall ourselves 
be personally present and discharge the 
same in full.” 
tended that we must assume that it was a 
sale free of encumbrances and that the 
money to be paid was to be held merely as 


security for the discharge of the incum- ` 


brances. As against this contention we 
have first of all the statement of the appel- 
lant himself that the amount of Rs. 11,500 
was not the full amount due under the 
mortgage-deed and that there was a balance 
stilldue by the mortgagor. Ifthis is so, 
the clause as to excess or deficit cannot 
refer to the question of Rs. 11,600 being 
the exact amount due under the mortgage, 
for both the parties were aware that this 
was not the whol2of ihe amount due. No 
doubt the vendor would be liable to make 
good any loss to the vendee provided that 
the vendee had paid the amount due by 
him. The sale-deed expressly states that 
there are no encumbrances of any kind 
“except the 2 mortgages above mentioned.” 
It was clearly understood between the 
parties that these mortgages were subsist- 
ing and that the payment by the vendee 


would not fully discharge the liability. 


In such circumstances it is impossible to 
hold that there was any agreement suchas 
is referred toin Muhammad Siddiq Khan-v. 
Muhammad Nasir Ullah Khan (1) and, 
therefore, the ordinary rule of vendor and 
purchaser must be applied and the pur- 
chaser is liablefor interest on the amount not 
paid by him. This was not disputed in 
the lower Court and we musi accept that 
fact as further evidence of the agreement 
between the parties. l 

A. further point is raised thatthe Execut- 
ing Court is not competent to marshal the 
order in which the mortgaged property 
shall be sold when the question has been 
decided in the trial of the suit. The point 
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was raised in the written statementin the 
suit but there has been no reference in 
the judgment. The only part of the judg- 
ment relating to this question refers to 
an agreement between the mortgagee ard 
the mortgagor and to this agreement the 
alienees were apparently not parties, there 
having been no adjudication on this point. 
It was, therefore, open to the executing 
Court to declare the order of the sale. The 
appeal consequently fails and is dismissed 
with costs, 

V. N. V. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
SECUND UIVIL APPEL No. 681 or 1924. 
July 8, 1926. 

Present:—Mr. Justice Kanhaiya Lal 
and Mr. Justice Ashworth. 
RAUSHAN LAL AND saxnotuzr— 
DEFENDANTS—A PPELLANTS 
VETSUS 
GAPPU AND oTsERS—PIAINTIFFS— 
REsPONDENTS. 

Vendor and purchaser--Sale-deed, construction of — 
Warranty of titte- -Prior mortyaye-— Sale in executan 
of mortyage-decree—Vendee'’s right to refund of pur- 
chase-money —Tender of lesser amount Ly vendee, effect 

g 


Under a sale-deed, the vendors agreed to convey to 
the vendees a clear title subject only to the payment 
ofa previous mortgage for which a specific sum was 
reserved with the vendees out of the sale price. ‘The 
vendees tendered tothe mortgagee a lesser sum than 
that reserved, The amount due was much mors than 
the amount reserved The mortgagees sued on the 
mortgage and the property was sold in execution, In 
a suit by the vendees against the vendors: 

Held, (1) that the sale was really of the property 
free from all incumbrances subject only to the liabil- 
ity of the vendee to pay the amount reserved, and was 
not a sale of the equity of redemption alone ; 

(2) that the fact that the vendees tendered only a 
lesser sum had no effect on the rights and liabilities 
of the parties, as the amount due was more than the 
amount reserved : 

(3: that the vendees were entitled on the basis of 
the warranty for title to a decree against the vendors 
for the purehase-moncy paid and the costs incurred 
by them in defending the mortgagec’s suit. Tp, 9886, 
BOL. 

Second appeal againsta decree of the 
Subordinate Judge, Agra, dated the 3rd 
January, 1924. 

Mr. Peary Lal Banerji, for the Appel. 
lanis. 


Mr. N. P. .isthana, for the Respondents. 


JIDGMENT.—This second appeal 
arises out of a suit brought by the plaintiff 
as purchaser of a house under a sale-deed 
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dated the Ist August, 1919. The purchase 
price was Rs. 1,000. Tae vendors, that is 
to gay, the defendant-appellants, agreed 
in the first part of the sale-deed to give 
the plaintiff Chunni Lal a clear title, sub- 
ject only to his liability to pay off a pre- 
vious mortgage, for which payment a sum 
of Rs. 366 out of the sale price was left 
with the vendee. The evidence shows that 
subsequently the plaintiff tendered to the 
mortgagees a smaller sum than the Rs. 366 
which was refused. The mortgagees ulti- 
mately brought a suit on their mortgage 
and got a decree fora much larger sum 
than the Rs. 366. It was at this point that 
the present suit was brought by the plaint- 
iff asking alternatively that his vendors 
should pay up the mortgagees and save 
the property from sale, or that if the 
mortgage was up for sale they should re- 
fund to him the purchase price. 
perty has since been sold and itis under- 
stood that the property has only realised 
sufficient to satisfy the mortgage-decree. 
The first Court construed the sale-deed 
as a sale merely ofthe equity of redemp- 
tion, and held that the vendee was liable 
to satisfy the mortgage, whether or no the 
sum required to do so exceeded the Rs. 366 
left with him for that purpose. The lower 
Appellate Court upset this finding and held 
that what the appellant purchased under 
the sale-deed was a house free from all 
incumbrances, subject only to the liability 
of the vendee to pay off the Rs. 366 to the 
mortgagee Piare Lal. | 


The case would present little difficulty 
but for the fact that the plaintiff tendered 
less than the Rs. 366 left with him by the 
vendors. We construe the sale-deed of 
the lst August, 1919, in the sense that it 
was construed by the lower Appellate 
Court. That Court has referred to the case 
of Badri Das v. Jiwan Lal (1) where this 
was the view taken of asale-deed, which 
we cannot distinguish from the present 
one. The fact that the vendee plaintiff 
tendered an insufficient amount to the 
mortgagees does not appear to us to be 
material, because it is proved that even 
if he had tendered the full Rs. 366 left 
with him it would have been insufficient 
and must have been rejected by the mort- 
gagees. Consequently the conduct of the 
vendee, although possibly open to criticism, 
does not appear to us to have any effect 


(1) 15 Ind. Oas, 854; 10 A. L. J. 480. 
> BA 
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on the rights and liabilities of the parties 
to this case. The plaintiff is entitled on 
the basis of the warranty for a clear title, 
to obtain a decree against the defendant- 
respondents for Rs. 659-4 which includes 
costs incurred by the plaintiff in defending 
the mortgagees’ suit (the mortgagees hav- 
ing joined him asa defendant). This has 
heen granted by the lower Appellate Court. 
Accordingly we dismiss this appeal with 
costs including fees in this Courton the. 
higher scale. 


A. N, A, Appeal dismissed. 
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MADRAS HIGH COURT. 
SECOND CIVIL APPEAL No. 1011 oF 1923. 
January 21, 1926. 
Present:—Mr. Justice Odgers. 

C. R. DORAISWAMI PILLAI— PLAINTIFF 

— Å PPELLANT 
VETSUS 
CHELLAPURUMA MUDALIAR AND 
OTHERS—DeEFenpants Nos. 1 AND 3 To Y— 
RESPONDENTS. 

Mortgage-deed—Suit on mortgage—Attestation, valid- 
ity of, whether can be questioned in appeal. 

An objection that a mortgage-bond has not been 
validly attested cannot be allowed to be taken for ' 
the first time in appeal, as it raises a mixed question 
of law and fact. [p. 589, col. 2.] . 

Rangaswamy Ayyangar v. Veeraraghavachary (1) 
relied on. 


“Second appeal against a decree of the 
District Court, Chingleput, in A. S, No. 175 
of 1922, preferred against that of the Court 
of the Additional District Munsif, Chingle- 
put, in O S. No. 191 of 1922. 

Mr, C. V. Ananthakrishna Ayyar, for the 
Appellant. 

Mr. 8.V.Sankara Ayyar,for the Respond- 
ents. 


JUDGMENT.—The learned District 
Judge on appeal to him by the 8th de- 
fendant in the case held that the mortgage- 
deed on which the suit was founded was 
invalid and, therefore, the suit failed. . He 
based his judgment principally on his find- 
ing that the mortgage-deed was imrroper- 
ly attested and the first point raised before 
me in second appeal by Mr. Anantakrishna 
Iyer for the appellant is that the learned 
District Judge was debarred from con- 
sidering this point, as it is not taken in 
the pleadings, in the issues or agitated be- 
fore the District Munsif. In the pleadings 
the written statement of the 7th defendant 
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states that the mortgage-deed is not sup- 
ported by consideration and that the two 
assignments referred to im the plaint are 
fraudulent and have no consideration to 
support them. The 8th defendant pleaded 
that the original mortgage and the several 
assignments thereon are not bona fide but 
simply sham and collusive transactions and 
are not supported by consideration and that 
hence they are not binding on him. The 
issue raised was the single issue as to whe- 
ther the suit mortgage-bond was genuine 
and executed for consideration. The judg- 
ment of the learned District Munsif begins 
thus:—P. W. No. 1 is the original 
mortgagee and P. Ws. Nos. 2 and 4 
are attestators to the suit mortgage-deed, 
Ex. A. They prove the mortgage-deed.” 
There is not another word about attesta- 
tion in the Munsif’s judgment. Now, this 
question was obviously agitated before the 
learned District Judge in the lower Appel- 
late Court and he says as follows:— 
P. W. No. 2 says that when he came the 
executant said he had signed and asked 
him to attest. He did not see the execut- 
ant sign nor- did he see the other attesta- 
tor sign” Now what the witness really said 
is “I have attested this mortgage-deed, 
Ex. A. The mortgagor signed in Ex. Ain 
my presence. Velayuda Mudali said hehad 
executed it and asked me to attest it. The 
document was complete and it was execut- 
ed when I. attested. Ellappa Mudaliar was 
present when I attested.” There is no sug- 
gestion in the evidence that I can see, that 
the witness came after the document had 
been signed, and that what the executant 
did was to acknowledge his signature be- 
fore him. The evidence to my mind is con- 
sistent with the mortgagor signing in the 
presence of the witness. The executant 
said he had executed and asked him to at- 
test, The document was complete when he, 
P. W. No. 2, and the other attestator, P. W, 
No. 4, were present. Now much has been 
made of the cross-examination of this wit- 
ness, P. W. No. 2, viz.: “At the time of writ- 
ing Bx. A, I was at Thirukalikundaram. I 
was living in my own native place then. 
P. W. No. 1 asked to me to attest 
Hix. .A at Adilakshmi Ammal’s chatram 
whereit was written. Jattested it.” It is 
quite obvious that the witness could not 
be in two places at once, Wither Adi- 
lakshmi Ammal’s chatram is at Thirukkali- 
kundaram cr ihe witness means he wes 
living at the latter place at the time of writ- 
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ing Ex. A. The learned District Judge 
says “P. W. No.4 merely says ‘I attested 
it, he does not say he saw it executed 
P. W. No. 4 says “I 
know of the mortgage-deed executed Ly 
Velagutha Mudali to P. W. No. 1. I have 
attested it.” In cross-examination he says 
“I do not know whether Thangavely Mudali 
was present when I attested Ex. A. I 
think he was present then.” 

Now the question is whether in these 
state of things, the question of attestation 
could be allowed tobe raised for the first 
time in appeal as a mixed question of law 
and fact under the ruling in Rangaswamy 
Auyangar v. Veeraraghavachary (1) wheie 
Hughes, J., and myself held that the objec- 
tion that a mortgage-bond was not valid- 
ly attested could not be allowed to Le 
laken for the first time in the Aprellate 
Court, as it raises such a question; or whe- 
ther this case can be distinguished frcm 
that case, and the case must be sent back 
to the District Court on the question of 
the misconstruction, as I hold it is, of the 
evidence of P. Ws. Nos. 2 and 4. The 
learned Vakil for the respondent has not 
attempted to show that this case does not 


“come within the ruling Ihave quoted. He 


says that the point must have been agi- 
tated, because the attestators or at least 
the first of them, was cross-examined at 
some length as to his attestation. I am 
unable to say that this shows that this 
question was ever properly raised. I have 
shown that itis not in the pleadings, nor 
in the issue, nor according to the judg- 
ment ofthe learned District Munsif wes 
there any argument upon it before him. 
Merely from the fact that the attestators 
were cross-examined IJ do not think it can 
fairly be said that this question was raised 
inihetrial Court. Iam,therefore, of opinicn 
that on this point the secund appeal must 
be allowed. 

With regard to the point of Land Ac- 
quisition Act mentioned by the District 
Judge, the case is governed by the decision 
in Ramachandra Rao v. Ramachandra Rao 
(2). Asto that, therefore, the appeal is dis- 
missed, 


(1) 76 Ind. Cas. 1003; 46 M. L., J. 56; 18 L. W., 620; 
(1923) M. W. N. 789; 33 M. L. T. 73; A. I. R. 1924 Mad, 
014 


(2) 67 Ind. Cas. 408; 45 M. 320; 30 M. L. T. 154; 26 
C. W. A. 718; 25 C.L. J. 545; 16 L. W. 1; (1922) 
M, W. N. 359; 20 A. L. J. 683; 43 M, la J. 78: 24 
Bom, L, R, 963; A, 1, R, 1922 P, C., 80; 49 I A, dep 
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With regard to the genuineness of the 
assignment, that point has not been argued 
by the learned Vakil for the respondent 
and itis abundantly clear that the plaint- 
iff is not entitled to go into it. 

The learned District Judge, after set- 
ling out that the only issue taken is whe- 
ther the bond is genuine and executed for 
consideration, does not consider that aspect 
of the case at all. 
validity of the attestation, the point as to 
the money paid under the Land Acquisition 
Act and the genuineness of the assignment. 
The learned Vakil for the ap pellant admits 
that the respondents are entitled to a find- 
ing by the lower Appellate Court as to the 
genuineness of the suit mortgage-bond and 
its execution for consideration. 

In the result, the decree of the lower 
Appellate -Court will be reversed and the 
sult remanded to the lower Court for fresh 
disposal in the light of the foregoing judg- 


. ment. 


-Proportionate Court-fee will be refunded. 
The appellant will have his costs in this 
Court. Costs in the lower Appellate Court 
will abide and follow the result. 

V. N. V, Case remadned, 


CALCUTTA HIGH COURT. 

APPEALS FROM APPELLATE Decrees Nos. 2631 

To 2637 oF 1923. 
March 23, 1926. 
- Present sa MIT. Justice B..B. Ghose and 
Mr, Justice Graham. 

Tan OFFICIAL TRUSTEE or BENGAL, 
TRUSTER To THE Estate oF Lare MANIOK 
LAL SEAL—PLAINTIFF—APPELLANT 
VETSUS 
AKSHOY KAR AND OTHERS DEFENDANTS 
~~~ RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), -s. 102 (h)-- 
Settlement oo if should record grounds of remis- 
sion of rent. 

Under s.102 (h) of the Bengal Tenancy Act the 
‘Settlement Officer has jurisdiction to record the 
grounds on which remission of rent may be claimed 
Teas Chandra Chatterjee v. 
Gapait (1), followed. 

Appeals against the decrees of the Dis- 
trict Judge, Midnapore, dated the 28th of 
dune, 1923, affirming’ those of the Munsif 
Fourth Court at Tamluk, dated the 2ist 
June, 1922. 

Messrs. G. C. Sen, 5. K. Basu and Babu 
Haridas Majumdar, for the Appellant, 


Mahendra Nath 
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He considers only the- 
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Babu Apurba Charan Mukherj jee, for the 
Respondent. 

JUDGMENT. —These Sopek arise out 
of suits for rent. The plea ofthe defend- 
ants was that they were entitled to remis- 
sion ofrent on account of damages caused 
by inundation. The Record of Rights shows 
that the tenants recorded with regard to the 
holdings are entitled to remission of rent in 
cases of inundation, draught and so on. 
Relying on that Record-of-Rights both the 
Courts below have allowed the tenants a 
remission of rent. The plaintiff appeals 


against the decision of the District Judge 
‘affirming that of the Munsif. 


The main 
contention on behalf of the plaintiff is that 
the Settlement Officer had no jurisdiction 
to enter in the Record of Rights any such 
fact and to state that the tenants are entitl- 
ed to remission of rent under the circum- .- 
stances stated therein. We are, however, 
of opinion that the Settlement Officer was 
bound to recordthese conditions under s. 102 
(h) of the Bengal Tenancy Act which 
enacts that the record should contain “the 
special conditions and incidents, if any, 
of the tenancy”. The ground on which a 
remission may be claimed by a tenant may 
very well be said as one of the special con- 
ditions and incidents ofthe tenancy. This 
was so held in two unreported decisions of 


' this Court, namely, the cases of Harz Mohan 
- Dalal v. Mani Haity (8. A. No. 2671 of 1920) 


decided onthe 8th August, 1923; to‘which 
one of uswasa party and Prohlad Chandra 
Chatterjee v. Mahendra Nath Gapait (S.A. 
No, 2601 of 1321), decided on the 24th Janu- 
ary, 1924*, The contention, therefore, of the 
plaintifi-appellant must fail. As thisis the 
only point raised in the appeals, the appeals 
must be dismissed with costs. 


M. B. Appeals dismissed. 
*Since Epes as 78 Ind. Cas. 836; A. I. R. oe 
Cal. 564 ai A 


MADRAS HIGH COURT. 
ÅPPEAL AGAINST ORDER No. 244 or 1924, 
Karch #2, 1926. 

Present:— Justice Sir William Watkins 
Phillips, Kr., and ae J ustice Madhavan 


Nai 
KePS. KARUTHAN OHETTIAR— 
PETITIONER- CkEDITOR—-APPELLANT 
VCTSUS: 
R. M. M. RAMAN CHETTY— 
INSOLVENT- ČREDITOR— RESPONDENT. 
{ Provincial Insolvency Act (V of 1920), s. 85— Annuls 
ment of adjudicaiion, conditions necessary for, 
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In order to obtain an order for annulment of an 
adjudication of a person as insolvent, it must be 
proved that the order of adjudication ought not to 
have been made and that the act of insvivency on 
which the order was based did not really exist. A 
false allegation by the insolvent that he was not in 
possession of accounts is no ground for annulment. 


Appeal against an order of the District 
Court, Ramnad at Madura, in M. P. No. 63 
of 1919, Go I. P. No. 15 of 1913), District 
Court, Ramnad, I. P. No. 27 of 1913, Official 
Receiver’s Court, Ramnad. 
| Mr. C. 5. Venkatachariar, for the Appel- 

ant. 

Mr. S. T. Srinivasagopalachariar, for the 
Respondent, 

JUDGMENT. —A preliminary objec- 
tion is taken on the strength of the decision 
in Iyappa Nainar v. Manikka Asari (1) that 
no appeal lies in thiscase. That decision 
was one under the Insolvency Act of 1907 
and itis argued- that it isnot applicable 
to the present Act which is somewhat differ- 
ent inform. It is, however, unnecessary to 
decide this question as we think that on 
the merits the appeal must fail. The 
District Judge has dismissed the appel- 
lant’s application (1) to annul the insol- 
vency adjudication and (2) to take action 
against him under s,69. In order to obtain 
an order for annulmentit must be shown 
that the order of adjudication ought rot to 
have been made. The only allegation put 
forward by the appellant is that the in- 
solvent was in possession of accounts in 
1907 and when he. was adjudicated in 1914, 
he alleged that he had no accounts at all, 
Even if the insolvent’s statement was false 
it does not necessarily follow that the order 
of: adjudication was wrong. In order to 
show that, it must be proved that the act 
of insolvency on which the order was based 
did not really exist. This has not been 
done and the Judge hasrightly dismissed 
the application. So far as taking penal 
action is concerned there is little more 
than suspicion against the insolvent and 
the Judge has rightly declined to take any 
penalaction. The appeal is dismissed with 
costs. 

V, N. V. Appeal dismissed, 

(1) 27 Ind, Cas, 241; 40 M, 630, 
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ALLAHABAD HIGH COURT. 
BLCOND CIVIL ArpraL No. 6238 cr 1824, 
duly 6, 1926. 

Present :-—Mr. Justice King. 
DEONANDAN SINGH AND oTHERS— 
PLAINTIFFS—APPELLANTS 
VETSUS 
MUSAFIR SINGH AND OTIHERS— 
DEFENDANTS— RESPONDENTS. 

Limitation Act IN of 1908), Sch. I, Art. 126-- Sit 
by Hindu toset aside allenation by fath rand uncle 
jotutly--Limilulion. 

Article 126, weh, I, cf the Limitation Act which 
provides for a suit by a Hindu to set aside his 
father’s alienation governs also suits to set aside 
alienation by the father and uncle jeintly. [p. 59], 
col. 2.3 

The younger sors of a Hindu who were not in 
existence at the-time of an alienation by their father 
do not geta fresh cause of action from their birth 
to set aside the alienation, and at the most, can 
only join in the suit withthe elder brother who was 
alive at the time of the alienation, and are bound by 
the period of limitation applicable to a suit by the 
elder brother. ip. 592, col. d., 

Ranodlip Singh v. Parmeshwar Pershad (1) relicd 


on 
Second appeal againsta decree of the 


Second Additional Judge, Gorakhpur, dated 
the 3rd January, 1924. 
Mr. Haribans Sahat, for the Appellants. 
Mr. P. L, Banerji, for the Respondents. 


JUDGMENT.—This appeal arises out 
of a suit by the four sons of a Hindu, 
Gobind Singh; to recover property sold by 
their father and uncle by a sale-deed exe- 
cuted on the Yth December, 1802, in favour 
of the defendants first party on the ground 
that the sale was without legal necessity. 

The suit was defended on the ground 
that it was barred by limitation and also 
on the ground that the sale was for legal 
necessity. 

Both the Courts below have dismissed 
the suit both on the ground of limitation 
and on the ground of legal necessity. 

The first pointraised before me in second 
appeal isthat the suit has wrongly been 
held to have. been time-barred under Art. 
126 of the Limitation Act since it is a case 
of alienation nct by the father of the 
plaintiffs only but by the father and uncle 
combined. lt is true that Art. 126 provides 
for a suit by Hindu to set aside his father’s 
alienation of ancestral property but I think 
that this applies also to a suit when the 
alienation was made by the fatherin con- 
junction with an uncle, In my opinion 
the suitis governed by .\rt. 126 since the 
meie fact that an uncle combined with the 
father in making the alienation in qucs- 
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tion is nota suffivient ground for taking 
it out of the scope of Art. 126. No author- 
ities have been cited before me by either 
side to show whether or not Art. 126 applies 
and I hold thatit does apply. 

On this finding I think itis clear that 
the appeal must fail, The. eldest son of 
Gobind Singh who is the plaintiff No. 1 
tried to prove that he was less than 21 
years of age on the date ofthe institution 
ofthe suit, namely, on the 26th of February 
1923. Under s. 6 read with s. 8 of the 
Limitation Act, Deo Nandan Singh, the 
only plaintiff, who was alive at the time of 
the alienation which took place on the 9th 
December, 1902, would have been compelled 
to institute a suit for the setting aside of 
the alienation within three years of attain- 
ing the age of majority, that is, he must 
prove that he was not more than 21 .years 
of age at the date of institution. The 
Court below has held on the strength of 
medical evidence and of Deo Nandan's ap- 
pearance, that he must be at least.23 years 
of age and, therefore, must have been more 
than 21 years of age on the date of institu- 
tion of the suit, I see no possible reason 
for setting aside this finding of pure fact 
in second appeal. The suit so faras Deo 
Nandan Singh is concerned is, therefore, 
clearly barred by limitation. So far as his 
younger brothers are concerned, who 
were not born at the time of the aliena- 
tion, they have not got a longer period 
of limitation than the period available 
to the elder brother Deo Nandan Singh. 
Under the ruling of their Lordships of the 
Privy Council in the case of Ranodip Singh 
v. Parmeshwar Pershad (1) the younger 
brothers who were notin existence at the 
ime of the alienation, did not get a fresh 
cause of action from their birth, and at 
the most, could only join in the suit with 
their eldest brother Deo Nandan Singh and 
held subject to the same period of limita- 
tion. 

I agree with the Court below in finding 
that the suit was barred by limitation under 
Art. 126. It has been argued before me that 
Art. 144 should be applied instead of Art. 
126, This point was never raised in the 
Courts below and I have already given 
reasons for holding that Art. 126 is the 


(1) 86 Ind. Cas. 249; 47 A. 165; A.L R. 1925 P. C. 
33:48 M. LJ. 29; 21L. W. 236; 20. W.N. 1; 23 A. 
L. 3.176; 27 Bom. L. R. 175; 12 0. L. J. 74: 26 P. L. 
R113: L. R.6 A. (P. C) 47: (1925; M: W. N. 262; 27 
©. ©. 343; 29 C. W. N, 666; 521. A. 69 (P, C.), 
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Article which should properly be applied 
to a suit of this nature. 

The question of legal necessity has not 
been argued and need not be entered into 
since my finding on the question of limita- 
poe is sufficient for disposing of the ap- 
peal, 

I uphold the decree of the Court below 
and dismiss the appeal with costs including 
fees on the higher scale, 


A. N. A. Appeal dismissed. 


MADRAS HIGH COURT. 
Civin MiscELLANEOUS Prtirion No. 1517 
oF 1926. 

April 30, 1926. 
Present:—Justice Sir William Watkins 
Phillips, Krt., and Mr. Justice Odgers. 
M. L, M. RAMANATHAN CHETTI— 

; PETITIONER 


- l VETSUS 
V. K. N. S. P. SUBRAMANIAN CHETTI 
AND OTAERS—— RESPONDENTS, 
C. P. C. (Act V of 1908), ss. 109, 110—Appeal and 
memorandum of objections—Dismissal of appeal— 
Memorandum of objections . allowed to small extent— 


Decree whether one of affirmance—Leave to appeal to 
Privy Council. 


Where on appeal to the High Court the decree of 
the Court below is confirmed but a memorandum of 
objections by the respondent is allowed to some 
extent, the decree or final order of the High Court 
is one of affirmance of the decree of the lower Court 
and no appeal, therefore, lies to the Privy Council 
unless a substantial question of law is involved. fp. 
593, col. 1.] 

Chiranji Lal v. Behari Lal (4), relied on. 

Petition presented under ss. 109 and 110 
and O. XLV, rr. 2,3 and 8 of the C.P. O., 
1908, praying that in - the circumstances 
stated therein, the High Court will be 
pleased to grant acertificate to enable the 
petitioner to appeal to His Majesty in 
Council against the judgment and decree, 
dated the 20th November, 1925, in A. S. 
No. 99 of 1922, preferred against a decree of 
the Court of the Additional Subordinate 
Judge, Ramnad at Madura, in O. B. 
No, 109 of 1915 (O. S. No.160 of 1915 of the 
Court ofthe Subordinate Judge, Ramnad). 

Mr. A. V. Viswanatha Sastry, for the Peti- 
tioners. 

Messrs. T. M. Krishnaswami Iyer and 
K. V. Krishnaswami Iyer, for the Respond- 


ents. 
l ORDER. 
Phillips, J.—The petitioner was the 


hana aa 
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2nd appellant i in A. S. No, 99 of 1922, and 
he now applies for leave to appeal to His 
Majesty in Uouncil against the decree of 
this Court. His appeal was dismissed and 
the lower Court's decree contirmed, and 
if is not suggested that any substantial 
question of lawis involved in the appeal. 
If, therefore, this appeal stood alone, the 
petitioner would have no right to appeal 
to the Privy Council under ss. 109 and 110 
ofthe C. P.C. The pstitioner, however, 
relies on the fict thata memorandum of 
objections was filed by the respondents in 
Appeal No. 99 of 1922 and allowed and con- 
sequently, when the appellate decree was 
drawn up the lower Court's decree was 
modified to the extent of about Rs. 300 in 
respect of some rent disallowed in the 
lower Court. 

It is contended for the petitioner that, 
as the only decree of this Court has modifi- 
ed the decree of thelower Court, it is not 
an affirming decree and that, therefore, an 
appeal lies to the Privy Council. Respond- 
ents Nos. 1 and 2 contend that in accord- 
ance with the decision in Raja Sree Nath 
Roy Bahadur'v. Secretary of State for 
India (1), which was followed in this Court 
in Mulraju Lakshmi Venkayamma Rao v. 
Venkatadri Appa Rao (2), the decree of 
this Court substantially affirms the decree 
of the lower Court and no aopeal lies. In 
these cases it was decided that where a 
High Court has affirmed the decree of the 
Court of trst instance, though it has made 
some modifications in the decree as regards 
another portion ofthe claim, it is essential 
for the grant of a certificate of leave to 
the Privy Council that the appeal must 
involve some substantial question of law. 
The petitioner relies on the recent decision 
ofthe Privy Council reported as Annapurn- 
abut. v. Ruprao (3), where it was held that 
there was a right of appeal in a ‘case 
where the High Oourt had modified the 
decree of the lower Court by increasing 
in favour of the appellant the maintenance 
allowance decreed by the lower Court, 
where asinall other respects the decree 
was affirmed. In view of this decision it 
is possible that the two former decisions 
require re consideration, but | do not think 
that any of these cases is directly ap- 
plicable here. If no memorandum of objec- 

a BG. W. N. 294. 

2) 30 Ind. Cas. 372, 


_, (8) 86 Ind, Cas 504; 51 C. 969; 
60; 511. A, 319 (P, C3). 
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‘allowed and the other 
"was no right of appeal against the decree 
dismissing the appeal, whereas an appeal 
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tions had been filed, admittedly the plaint- 
if would have no right of appeal. Does 
the mere fact of an order on the memo- 
randum of objections modifying the decree 
of the lower Court give the plaintiff the 
right to re-open the wholeof the case? It 
was held in Chiranji Lal v. Behari Lal 
(4) that when there had been two cross- 
appeals against the decree of the Court of 
first instance and one cross-appeal had been 
dismissed, there 


lay against the decree allowing the appeal. 
The Court proceeded on the view that 
in cross appeals the decree in each was a 
separate one. A memorandum of objections 
is in effect a cross-appeal, and although 
it is the practicein this Court to draft only 
one decree with reference to both the main 
appeal and the memorandum of objec- 


‘tions, it is also the practice to do the same 


in respect of two or more cross-appeals 
from the same decree. In effect there are 
two ordérs of this Court, one dismissing 
the appeal and affirming the decree of the 
lower Court and the other allowing’ the 
memorandum of objections or cross-appeal 
and modifying the decree of the lower 
Court. So far, then, as the decree affirming 
the decree of the lower Court is concern- 
ed, no appeal would lie to the Privy Council, 
Similarly, no appeal would he to the Privy 
Council in respect of the order on the 
memorandum of objections because the 
subject-matter of that appeal was only 
Rs. 340. I would, therefore, hold that the 
mere fact that a cross appeal has been 
allowed and the lower Court's decree 
modified accordingly does not give the right 
of appeal to the appellant who otherwise 
would not have that right. 

L, therefore, dismiss this petition with 
costs of respondents Nos. 1 and 2. 


Odgers, J.—VThe question is whether 
where an appeal is dismissed, į e., the decree 
of the lower Court is confirmed bnt on 
appeal a memo of objections is allowed the 
decree or final order affirms the decision 
of the Court immediately below the Court 
passing such decree or final order. The 
question in appeal was a pure question of 
fact and" the only ground on which the 
conditions of s. 110, C. P, C., can be fulfilled 
is that the decree on appeal i is not one of 
affirmance, 


(1) 418 Ind. Cas. 124; 16 A, L. J. 864, 
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There is no doubt that cross-objections 
are in the nature ofan appeal. They were 
formerly held to depend on the appeal, t. e., 
they could not be heard unless the 
appeal itself was heard; this has been 
altered by O. XLI, r. 22 (4) and the hear- 
ing of the memo. of objections does not 
depend on the hearing of the appeal but 
may be heard as a substantive cross-appeal. 
If this is so, it seems clear that the two 
things, dismissal of the appeal and allow- 
ance of the memo. of objections are two 
distinct things and could appropriately be 
the subject-matter of separate decrees. 
There is no question hence of appealing 
against thememo. of objections. In Vikrama 
Deo Garu v. Maharaja of Jeypure (5) my 
learned brother was of opinion that where 
a claim for Rs. 15,000 was entirely disallow- 
ed by the first Court and allowed only tothe 
extent of Rs. 5,000 by the Appellate Court, 
the latter could not be said to be a decree 
of affirmance and in any case the appeal was 
Rs. 10,000 in value. In Raja Sree Nath 
Roy Bahadur v. Secretary of State for 
India in Council (1) the Appellate Court 
allowed the appellant an additional sum of 
Rs. 7,000 to thatallowed by the lower Court. 
The appellant sought to appeal to the 
Privy Council on the ground that the 
Appellate Court had not confirmed the 
decree of the lower Court. It was held in 
substance that it did and that the appeal 
- was dismissed except as to the additional 
sum given. In Bhagwan Singh v. Allahabad 


Bank Ltd. (6) the Appellate Court not 
only allowed a deduction of Rs. 6,000 on 
account of a mistake but saddled the 


applicant with a liability for interest in 
excess of what the lower Court had award- 
éd. The decree of the lower Court was in 
fact modified to appellant’s prejudice by 
about Rs. 8,000. It refused to follow Raja 
Sree Nath Roy Bahadur v. Secretary of State 
for India in Council (1), as the decree of 
the High Court modified that of the lower 
Court. In Annapurna Bari v. Rup Rao (3) 
special leave to appeal was granted from 
a decree of the High Court which modifi- 
ed the decree of the lower Court by in- 
ereasing the rate of maintenance ‘from 
Rs. 800eto Rs, 1,000 per annum. 

I think the present case is clearly dis- 
tinguishable. The appellate judgment 


(5) 31 Ind, Cas, 272; (1916) 1 M. W, N. 122; 18 M. 
Ja. T. 387. 
(6; 6t Ind, Cas, 3; 43 A, 220; 2 V, P, I R, (A) 863; 
A. lid, 
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confirmed that of thé lower Court though 
it in the same decree allowed the cross- 
appeal by the appellant. 

It appears to me that this case is similar 
to that in Chiranji Lal v. Behari Lal (4), 
which was a case of cross appeals; no certi- 
ficate being granted in respect of the appeal 
from the portion of the judgment which 
affirmed that of the lower Court. In Mulraji 
Lakshmi Venkayanna Rao Bahadur v. Ven- - 
katadri Appa Rao (2), a Bench of this Court 
saw no reason to differ from the decision in 
Raja Sree Nath Roy Bahadurv. Secretary of 
State for India in Council (1). Whether 
that decision is correct or not seems to me 
to be unnecessary to decide in the present 
case which is really one of cross-appeals 
similar to Chiranji Lal v. Behari Lal (4). I 
think the decree is one. of affirmance and 
that leave to appeal to the Privy Council 
must be: refused. . 

V. N. V. 


ALLAHABAD HIGH COURT. 
LETTERS Patent APPBAL No, 104 or 1925. 
June 3, 1926. 

Present :—Mr. Justice Sulaiman and 
Mr. Justice Mukerji. 
MOHAMMAD ABBAS ALI KHAN 
AND OTHERS-~DEFENDANT3—APPELLANTS 

versus 
Rai Bahadur Babu CHOTEY LAL— 


PLaINTIFF— RESPONDENT, 

Mortgaye—Prior and subsequent mortgages -Sub- 
sequent mortgagee paying prior moartgage-decree— 
Priority over intermediate morigagees—Transfer of 
Property Act (TV of 1882), s. 89, effect of—Order 
absolute, whether extinguishes mortgage—HEatinguish- 
ment of security and of priority. 

A person who advances money on a subsequent 
mortgage for the discharge of a decree obtained by 
a prior mortgagee is entitled to priority over any 
intermediate mortgagee tothe extent of the amounts 
paid for satisfying the prior mortgagee’s decree. [p. 
998, col. 1,] : 

[Case-law discussed |. 

Per Mukerji, J.--The decision of the Privy Council 
in Sukhi v. Ghulam Safdar Khan (7) has, by clear 
implication, overruled the dicta of their Lordships in 
Het Ram's case (3) concerning the interpretation of 
s. 89 of the Transfer of Property Act. [p. 598, col. 1.] 

Per Sulaiman, J —Though the Privy Council have 
clearly pronounced in Het Rams case (3) that the effect 
of s. 89 of the Transfer of Property Act is that the 
mortgage security becomes extinguished as soon as 
an order absolute is passed, the question of the ex- 
tinguishment of priority has not been decided by their 
Lordships in that ease. Though the passing of an 
order absolute puts an end to the mortgage security, it 
does not follow that the priority is also necessarily 
extinguished. The security becomes incorporated 
into and merged in the decreeand the priority of the 
mortgagee becomes the priority of the decree-holder, 
fp, 599, cals, 1 & 2.) 


Leave refused. 
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Letters Patent Appeal against a decree - 


of the Lindsay and Kanhaiya Lal, JJ., dated 
the 18th of March, 1925, in F. A. No, 7 of 


1922, 
JUDGMENT. 

Mukerji, J.—This Letters Patentappeal 
arises owing toa difference of opinion bet- 
ween two learned Judges of this Court, 
with the result that the judgment of the 
. learned Judge was upheld. — 

The questione before us has narrowed it- 
self down very much. Tne two learned 
Judges heard three appeals in the first in- 
stance against the same judgment of the 
Court below. All the three appeals were 
dismissed but there was a difference of 
opinion as regards Appeal No. 7 of 1922, 
which is now before us again in the shape 
of the Letters Patent appeal. 

The facts so far as they are involved in 
the appeal of Abbas Ali (since deceased 
and now represented by his widow and sons) 
ara these. The respondent R. B. Chotey 
Lal brought Suit No. 219 of 1920 for re- 
covery of a very large sum of money 
amounting to over a lac of rupees from 
certain properties and a large number of 
defendants, numbering 24, The suit was 
based on the mortgage-deed for Rs. 40,000 
dated the 2nd of September 1908. The 
plaintiff contended that he had paid the 
sum of Rs 35,000 and odd towards the 
satisfaction of two prior mortgages one 
held by one Sahu Ram Kumar and the 
other held by Hargulal but paid off by 
Ram Kumar and bearing dates, 27th April, 
1909 and 7th January, 1901, and had there- 
by obtained priority for that sum against 
three villages Choharpur Bagad, Shah- 
jehanpur and Athain. His case, therefore, 
was that sofar as thissum of money and 
the interest thereupon was concerned, this 
money should come, in the first instance, 
out of these three villages. He admitted 
that the defendants Nos. 2 to 7, among 
whom was Abbas Ali, were prior mortgagees 
with respect to the remaining portion of 
his claim; in other words, he said thatin 
respect of the remaining portion of his 
claim, the property mortgaged to him 
should be sold subject to the prior charge 
of the defendants Nos. 2to7. The plaint- 
iff was not concerned with the villages 
Choharpur Bagad and Shahjehanpur 
beyond the satisfaction of the sum of 
Rs, 35,000 and odd and interest. He had, 
however, a claim for the satisfaction of his 
remaining portion of the money from the 
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village Athain after the claim of the de- 
fendants Nos. 2to 7 had been satisfied. It 
appears further thata sum.of Rs, 1,232 is. 
io deposit in Court, being the balance of 
the sale-proceeds of a 10-biswas share in 
village Muhammadpur Patti Jagir. The 
plaintiff claims that he is entitled to re- 
cover this sum of money in part satisfaction 
of his claim. 

Several defendants raised several points, 
but Abbas Ali contended that as regards 
Athain he had a prior charge and that as 
regards this sum of Rs. 1,232 he was the. 
person who had a prior charge. 

We have to consider whether the two 
claims of the plaintif are to be upheld as 
they have been upheld by the original 


. Court. 


As regards Athain, the plaintiff's claim 
stands thus. As already stated, Ram 
Kumar held two mortgages, one of 1900 
and the other of 1901, against properties 
Athain, Choharpnr Bagad and Shahjehan- 
pur. There'were other properties involved 
in the mortgages but Ram Kamar never 
sought to bring them to sale apparently 
because they had been sold under a prior 
mortgage. The earlier mortgage was held 
by Harun Lal. Ram Kumar satisfied that 
mortgage and consequently brought a suit 
for recovery of the sums of money covered 
by the two mortgages. This suit was No.5 
of 1907 and to this Abbas Ali was a party. 
OChotey Lal satisfied the decree, that was 
passed in favour of Ram Kumar, on the 
execution in his favour of the mortgage in 
suit. The mortgage in suit was executed 
to satisfy the mortgage decree of Ram 
Kumar and the balance was paid to the 
mortgagor. Ohotey Lal says that the sum 
of Rs. 35,000 and odd that went to satisfy 
Ram Kumar's decreé ought to come in the 
first instance from the villages of Athbain, 
Choharpur and Shahjehanpur. Abbas Ali’s 
defences with respect to this portion of the 
claim is this. The decree that was passed 
in favour of Ram Kumar was passed under 
s. 89 ofthe Transfer of Property Act of 
1882, and that, therefore, on account of 
the rule contained in s. 89, Ram Kumar's 
security was éxtinguished, on the passing 
of the order absolute for sale. Akbas Ali 
says that the security having been ex- 
tinguished, Babu Chotey Lal is not entitled 
to take advantage of it. 

Let us see how far this contention is 
correct. The contention is based on the 
language of s. 89 of the Transfer of Pigs °° 
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perty Actand ontwo Privy Council cases 
— it is said, upheld this reading of 
“5. OD. 

Section 89 of the Transfer of Property 
' Act came in for interpretation in this 
Court in the case of Shyam Lal v. 
Bashir ud din (1) This Cours interpreted 
s. §Y as meaning that it was on the sale of 
the property that the security was to be 
extinguished and not earlier. The learned 
Judges of this Court who decided the case 
felt considerable difficulty in understanding 
what was really meant by the Legislature 
in saying “and thereupon the defendant's 
right to redeem and the security both shall 
be extinguished.” They, however, followed 
a Full Bench ease decided by five learned 
Judges of the Calcutta High Court and re- 
- ported as Bibijan Bibi v. dachi Bewah (2). 
' The head-note of the decision of this Court 
runs as follows: 


“Where a mortgage-debt, for the payment 
of which a sale has been ordered, is satisfi- 
ed by.a third party, who obtainsa security 
forthe advance made by him, suchsecurity 
is not extinguished by s. 89 of the Transfer 
of Property Act, and the encumbrance in 
` respect of which ‘the sale was ordered enures 
for the benefit of the party making the 
payment’, Undoubtedly, therefore, under 
the authority of this Court and under tke 
authority of the Calcutta High Couit, 
Chotey Lal owing to the satisfaction of Rani- 
kumar’s decree, would step into the shoes 
of ‘Ramkumar and of the still prior mort- 
gagee, Hargu Lal. It is, however, said that 
the case of Het Ram v, ‘Shadi Lal (3) put 
“a different interpretation on s. 89 of the 
Transfer of Property Actand the rulings 
of this Court and that of the Calcutta High 
Court must be held as having been over- 
ruled. In the case of Het Ram, there can 
"be no doubt, that their Lordships of the 
` Privy Council put the constiuction that on 
the passing of the order absolute for sale 
the security of the decree-holder would be 
extinguished. But this obse1vation was only 
an obiier dictum and ıt cannot be said that 
the question arose for determination speci- 
ficaliy and was considered by their Lord- 
. Ships ot the Privy Council as a contested 


(1) 28 A. 778; 3 A, L. J. 630; A. W, N. (1906) 230, 

(2) 31 0. 86338 C. W. N.6 

(3) 45 Ind. Cas. 198; 40 A “ior, 5 P. L. W. 88; 16 
A. L. J. 607; 35M. L. d. l; 24 M. L. T. 92,28 OL 
188; (1918) M. W. N. 518; 20 Bom. L. R 798; 22 O, W. 
N. 1033; 9 Ja W. 550; 12 Bur p. T. 78; 451, A. 130 
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point, In the case before their Lordships 
the appellant was the successor-in-title of 
the mortgagor and also of the prior mort- 
gagee. On the second mortgagee who was 
not a party to the first mortgagee's suit, 
instituting a suit of his own, it was resisted 
by the appellant withthe plea that he was 
the holder of a prior mortgage. Their 
Lordships pointed out that the earlier mort- 
gage had been sued upon and the decree. 
had been allowed to become barred by 
limitation. The decree, therefore, never 
reached its logical consequence and ‘became 
ineffective. The decree having become in- 
effective the mortgage died as it were. 
This fact was enough for the decision of 
the case and their Lordships’ pronounce- 
ment onthe interpretation of s.89 was an 
obiter dictum, though, of course, it was an 
obiter dictum of the highest Court in the 
land, and is, therefore, entitled to its pro- 
per respect. This case was followed by 
the case of Matru Malv. Durga Kunwar (4). 
This was also a decision by their Lordships 
of the Privy Council and their Lordships 
intimated what interpretation the Board had 
put in the earlier case of Het Ram v. Shadi 
Lal (3) on s. 89 of the Transfer of Property 
Act. In this. case of Matrumal also, the 
question of interpretation of s. 89 never 
specifically arose. Here the first mortgagee 
hud brought a suit for sale under the 
Transfer of Property Act without making 
the second mortgagee a party to the suit. 
The first moitgagee obtained a decree for 
sale and purchased the property in execu- 
tion of the decree, The second mortgagee 
brought his suit in due course and offered 
to redeem the first mortgagee. The ques- 
tion arose whether the first mortgagee 


‘should be paid on foot of his mortgage 


or on foot of his decree. It appears that 
if the first mortgagee was allowed to claim 
on foot of his mortgage, he would be entitled 
toa larger sum than what he could get 
under his decree. The High Court (Allah- 
abad High Court) decided that the decree 
was the document to be looked at and their 
Lordships of the Privy Council upheld this 
view. IJncidentally, they remarked that if 
the caseof Het kam v, Shadi Lal (3) had 
been known to the parties the plaintiff could 
very well have offered nothing to the first 
mortgagee auction-purchaser. That was, 


(4) 55 Ind. Cas £69; 42 A. 864; (1920) M. W. N. 328; 


18 A. L. 3.586; 85 M. L. J. 419; 11 L. W. 529; 2 U, P, 
Ia R. (B.C) 78; 22 B Bom. L. R. 553; 32 O. L. J, J2l; 47 
71,27 M. L.T. 819; 25 0, W. N. 297 (P. 3). 
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however, a remark only by the way and there 
wai no question of interpreting s. 8), fora 
s2cond time, These two c1sea were followed 
in this Court by several cisas and first in 
. ordercomes the Full Bench case of Chhagan 
Lal v. Muhammad Hussain Khan (5), Here 
again the question of interpretation of s. 89 
cameasasecondary pointand the pronounce- 
ments of opiniotw can bs treated only as 
obiter dicta. In this case, a second mort- 
gages, who has satisfied the first mortgage, 
obtained a decree for sale and the dacree 
was made absolute in due course. There 
was a thirl mortgage and this mortgigee 
was not malea party to the suit of the 
second mortgagee. The second mortgagee 
toox a fourth mortgage in consideration of 
the decretal amount due to him, and it was 
expressly stated ia the mortgig3 that the 
decree would bs deemad tò have hesn dis- 
charged by the said mortgage. When the 
third mortgagee brought his suit, the ques- 
` tion arose whether this fourth mortgage 
had any priority over the third mortgage, 
to the extent of the amounts of the first 
aal the second mortgazes. Ths three 
lerrnel Judzes who decided the case were 
agrsel that, on the terms of the fourth 
mortgage, there is no room for the conten- 
tina that the firattwo mortgages hal basen 
kept alive. That being so, the whole case 
enled there, and it was not necassary to 
say that on account of ths passing of the 
order absolute for sale the security of the 
first two mortgages hecame extinct. 

When it was decided by the concurrent 
judgment of the three learned Judges that 
the fourth mortgagee hal abandoned his 
security and did notchoose to keep it alive, 
_ no further question arose a3 to whether 
the passing of the order absolute had or had 
not the etfect of extinction of the security. 
Ths opinion of two of the learned Judges, 
therefore, on the point, is nothing better 
than obiter dictum. This Full Bench case of 
Chhagan Lal v. Muhammad Hussain Khan 
(5) was followed by a Banchof two Ju lges in 
Jagtunnath Prasid v. Chhatur Kunwar (6, 
Tns learned Judges who decided the case 
accepted the correctness of the obiter dicta 
of two of the learned Judges in tha Fall 
Bench case. 


A question involving similar facts again 
arosa, bul, this time, after the passing of 
the C. P. C. of 1908. Thecase went up to 


(5) SL Ind. Cas, 133; 41 A. 456; 1 U. P. L. R. (A) 1; 
17 Å, L. J. 741 (F. B.). 
(6) 79 Ind. Oas. 3)3; £5 A, 149; A, L R 1933 All, 171 
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their Lordships ofthe Privy Council and is 
reported as Sukhi v. Ghulam Safdar Khan 
(7). Attheir Lordsnips’ bar the case of 
Het Ram v. Shadi Lil (3) was relied upon. 
Their Lordships pointed out that that judg- 
ment had been given under Act IV of 1882, 
s 89, which had since been repealed Their 
Lordships also referred to the case of Matru 
Malv. Durga Kunwar (4), referred to above. 
The case of Sukhi was decided on the C. P. 
C. of 1908, but their Lordships made a 
certain remark whichis very very signifi- 
cant and on which I put the greatest stress 
possible. 

Their Lordships said referring to the 
words quoted ofs. 89 of the Transfer of 
Property Act (see page 475* of the report):— 
“The diffizulty which has arisen as to these 
words in several cases, e. g, Vanmika- 
linga Mudali v. Chidambara Chetty (8)— 
which case, it may be mentioned, does not 
seem to have been brought to the notice of 
the Board in Het Ram's case (3)—there- 
fore, no longer arises. The decree in this 
case wasin 1910, and was, therefore, under 
the Code of Civil Procedure Rulesand not 
under the section of the Transfer of 
Property Act, 1882. 

“Now, the words being gone, their Lord- 
ships feel no difficulty in holding that the 
law remains as it certainly was before the 
Transfer of Property Act, 1882, wiz, that 
an owner ofa property, who is in the rights 
of a first mortgagee and ofthe original 
mortgagor as acquired at a sale underthe 
first mortgage is entitled at the suit of a 
subsequent mortgagee who is not bound by 
the sale or the decree on which it pro- 
ceeded, to setup the first mortgage as a 
shield.” 

As I read this second paragraph of their 
Lordships’ remark, I take it, that if the case 
of Vanmikalinga Mudali v. Chidambara 
Chetty (3) had been pointed out to their 
Lordships, the decision in Het Ram's case(3) 
would have been different. Their Lordships 
undoubtedly laid stress on the fact that 
the law under the C, P. G. of 1903 was the 
sameasit stood before the passing of the 
Transfer of Property Act. Their Lordships 
do not say that the Transfer of Property 
Act really made any substantial difference 
in the pre-existing law. Their Lordships 

(7) 65 Ind. Cas. 151; 43 A. 468; (1921, M. W. N. 445: 
14 L. W. 162; 26 O. W. N. 279; 12 M. L. J. 15; 30M. L. 
T, 175; 24 Bom. L. R. 590; A. I, R, 1922 P.O. 11; 48 


I. A. 465 (P. O.). 


(8) 29 M. 37. 
“#Pageok 43 A—-ikd] TT 
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‘do throw out the clear hint that if thecaseof 
Vanmnikalinga Mudali v. Chidambara Chetty 


” (8), (and we may, forthe matter of that, add 
‘ the cases of Shyamlal v. Bashir-ud din (1) 


and Bibi Jan Bibi v. Sachi Bewah (2)) had 
been brought-to their Lordships’ notice, the 
Opinion as to the interpretation of s, 89 in 
the case of Het Ram would have been differ- 
ent. In the circumstances, I would read 
their Lordships’ decision in Sukhi's case (7) 


as by a clear implication, overruling Het © 


Ram's case (3) and thereby releasing the 
Courts in India from following what was, 
after all, an obiter dictum of their Lordships 
in Het Ram's case (3), on the interpretation 
of words which no body understood as 


- making asense. 


“In this view, it is perfectly simple, that 
the respondent is entitled to a firat charge 
on the village of Athain as to which Abbas 
Ali raises the contention. 

The case of B. Chotey Lal is also sought 
to be rested on a plea of res judicata and 
that point has been dealt with by my learn- 
ed brother in his Jearned judgment. I 
need not go over the same grounds. It is 
sufficient to say that I agree with all that 
has been said by him on that point. The 
next question is as to who is entitled to the 
sum of Rs, 1,232 which is in deposit in 
Court. There can be no doubt that Abbas 
Ali has a prior right to the sale-proceeds 
which really represent the property of 
10 biswas of Muhammadpur Patti Jagir, 
over which he has a prior charge. The 
plaintiff's claim with respect to this sum of 
money must fail. ; 

Sulaiman, J.—Thisis a Letters Patent 
Appeal by Abbas Ali Khan (since deceased) 


‘arising out ofa suit for sale on the basis 


of a mortgage-deed dated the 2nd of 
September, 1908. The learned Judges be- 
fore whom this appeal came up first for 
hearing differed in their opinions. There 
is, however, nodispute asregards the facts 
of this case which are admitted and are 
fully set forth in the judgments of both 
the learned Judges who dispused of the 
I, therefore, do not propose to 
recite them again seriatim. The disputes 
between the parties may be narrowed down 
to very few points only and it is best to 
-consider these points by themselves. The 
first matter in controversy turns on the 
discharge by the plaintiff of two mortgages 
dated the 27th of April, 1990, and the 7th 
of January, 1901, in favour of Hargu Lal 
and Ram Kumar respectively. A suit was 
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brought by Ram Kumar who got a pre- 
liminary decree for the amounts due on both 
these mortgages in the year 1907. This 
decree was made absolute on the 4th of 
January 1903 under s. 89 ofthe Transfer 
of Property Act. The decree directed that 
Ram Kumar should redeem Hargu Lal and 
then be entitled to realise the amounts due 
under both these -mortgages. It is an 
admitted fact that Chotey Lal, the present 
plaintiff, being a subsequent transferee, 
paid off the whole of. this decretal amount 
due on both the said mortgages on the 
9th of January, 1909. Chotey Lal according- 
ly claims priority in respect of this amount 
which was Rs. 35,7U2-4-5 on the date when 
he took his mortgage in suit, by which deed. 
this amount was left in his hands for pay- 
ment. On the other hand Abbas Ali Khan 
who is a subsequent purchaser of part of . 
the property mortgaged has discharged 
subsequent mortgages of Chedan Lal and - 
GauriShankar of the years 1906 and 1907 and 
does not admit the prior claim of the plaint- 
iffon the basis of Ram Kumar's decree. 
The contention on behalf of Abbas Ali 
Khan is that the decree in favour of Ram 
Kumar was under the old s. 89of the Trans- 
fer of Property Act, and that as soon as the 
order absolute was passed under the provi- 
sions of that section the security became- 
extinguished. The contention accordingly 
is that the discharge of the mortgages of 
Hargu Lal and Ram Kumar by Chotey 
Lal did not give him any priority because 
the security under those mortgages was ex- 
tinguished by the passing of the order 
absolute on the 4th of January, 1908. On 
the other hand Ram Kumar's contention is 
that his priority was not extinguished. 
Prior to the passing of the Transfer of 
Property Act it was well settled that a sub- 
sequent mortgagee who pays off a prior 
mortgage is entitled to priority on account 
of the payment. Considerable difficulty, 
however, was caused by the language of 
s. 89 of the Transfer of Property Act which 
admittedly was not happy. There was 
great speculation as to the correct meaning 
of the last portion of the section and 
very often if was remarked that it was 
not easy to discover what the Legis- 
lature had really intended, The Full 
Bench of the Calcutta High Court in the 
case of Bibijan Bibi v. Sachi Bewah (2) had 
takan the view that the expression ‘thereon 
the security shall be extinguished’ meant 
that this contingency would take place 


971. ©. 1926) 
after the property had been sold and the 


sale-proceeds had been distributed. This.. 


view was followed by the Madras High 
Court in the case of Vanmikalinga Mudali 
v. Chidambara Chetty (8), and this High 
Court in the case of Shyam Lal v, Bashir- 
ud-Din (1). The result of. these rulings 
was that the mere fact that-an order abso- 
lute had been passed did not bring about a 
complete extinguishment of the security, 
but that the 
language of the section, however, was diffi- 
cult of interpretation. Inthe case of Het 
Kam v. Shadi Lal (3) their Lordships of the 
Privy Council had before them the question 
of its interpretation. In the clearest langu- 
age possible their Lordships pronounced 
that the meaning of the section was that 
the security became extinguished on the 
passing of the order absolute. This ob- 
viously negatived the previous interpreta- 
tion that it became extinguished only 
after the sale and the distribution of the 
sale-proceeds. A possible view to take 
might have been that the security became 
extinguished only as between the parties to 
the suit. But in the case before their Lord- 
ships the second subsequent mortgagee 
was in fact not a party, nevertheless it was 
held that the security was extinguished. 
This case was, of course, followed by the 
Fall Bench of this High Court in the case 
of Chhagan Lal v. Muhammad Husain Khan 
(5), where, too, it was held that on the passing 
of the decree absolute the security had 
been extinguished. Itis true that all the 
three learned Judges in that case held 
thaton the interpretation of the deed of 
' transfer there could be no doubt that the 
intention of the parties was to bring about 
a complete discharge of the mortgage. 
But there can be also no doubt that two 
learned Judges, Rafique and Lindsay, JJ., 
held that the effect of the provision of 3. 89 
was to extinguish the mortgage. This case 
has in its turn been followed in the case 
of Jagannath Prasad v. Chhatur Kunwar 
(6). The question came up again before 
their Lordships of the Privy Council in 
Matru Mal v. Durga Kunwar (4), in whicn 
their Lordships again used the expression 
‘the security had been extinguished on the 
passing of the decree.” The case of Sukhi v. 
Ghulam Safdar Khan (7) turned on the 
interpretation of O. XXXIV, C. P. C, 
from which the words ‘and the security 
shall bs extinguished’ have been omitted. 
This case, therefore, cannot be held to over- 
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rule the previous pronouncement, J, there- 
fore, feel bound to hold that in view of the 
interpretation put on the section by their 
Lordships of the Privy Council it must be 
taken that the effect of the provisions of the 
old s. 89 was to extinguish the security as 
soon as the order absolute was passed. It 
does not, however, follow from this that the 
priority also was necessarily extinguished. 
The passing of the order absolute put an 
end to the mortgage security, but that 
security was incorporated into and merged 
in the decree. The priority of the mort- 
gagee became the priority of a decree- 
holder. This question of extinguishment of 
priority did not at all arise in the case of 
Het Ram v. Shadi Lal (3). In that case the 
prior mortgagee had obtained a decree 
without impleading the second mortgagee 
but had failed to put it into execution 
and it became barred by time and un- 
enforcible. Not only that but more than 
12 years were allowed to expire from the 
date of the first mortgage by the time the 
second mortgagee brought his suit. Their 
Lordships accordingly held that in a suit 
brought by the subsequent mortgagee in 
which the prior mortgagee was impleaded 
the latter had no right to claim priority 
either on the basis of his prior mortgage 
which had been extinguished and merged 
in decree or on the basis of the decree, 
which had become barred by time. The 
question of priority under the decree, 
therefore, did not at all arise. In the case 
of Matru Mal v. Durga Kunwar (4) although 
their Lordships held that the effect of s. 89 
was to extinguish the security nevertheless 
their Lordships allowed the defendants to 
claim the amount due under the mortgage- 
decree as against the plaintiff. I am, there- 
fore, of opinion that there is no good ground 
for holding that the extinguishment of the 
security put an end to the priority which 
Ram Kumar decree-holder could claim by 
virtue of his decree. 

Once it is conceded that Ram Kumar's 
prior claim under the decree remained, it 
is obvious that Abbas Ali Khan cannot be 
allowed to set up any mortgage claiming a 
prior right which he could not have been 
allowed to set up in the suit brought by 
Ram Kumar. Ram Kumar’s decree must 
have precedents over all mortgages subse- 
quent to those of Hargu Lal and Ram 
Kumar even though they be prior to the 
decree of Ram Kumar. The position is 
further strengthened by the fact that both 


= Bco 
“Abbas Ali-Khan and Chotey Lal, the present 
claimant, were parties to Ram Kumar's suit. 
Both of thém were bound by Ram Kumar's 
decree.. If; therefore, Chotey Lal has paid 
off the whole of Ram Kumar's decree he ig 
certainly-entitled to set up the prior claim 
of Ram Kumar . against his co-de7endant 
Abbas Ali Khan. - 

The claim of Chotey Lal is further streng- 
thened by a circumstance operating as res 
judicata. In asubsequent suit brought by 
Chedan Lal on the batis of his mortgage- 
deed dated the 22nd of October, 1906, against 
both Abbas: AH Khan and Chotey Lal, the 
latter took the plea that he had a prier 
claim by virtue of having paid off the moit- 
gagé-decree of Ram -Kumar. In a judg- 
merit delivered on the Zlst of February, 1913, 
the learned Subordinate Judge held that 
Chotey Lal-had priority’ over Chedan Lal 
as regards village Athain. Subsequently 
Chedan Lal preceeded: to sell one of the 
mortgaged properties, viz., Munda Khera 
which had been purchased by Abbas Ali 
Khan. Abbas Ali Khan's village was sold 
and-satisfied Chedan Lals decree. Abbas 
Ali Khan‘claims‘to have stepped into the 
shoes of Chedan Lal and-claims priority 
on-account’ of Chedan Lal's mortgage .as 
against the~plaintifi's - mortgage of 1908: 
This claim is put forward by Abbas Ali 
Khan ‘as representative of Chedan Lal: 
But the learned Subordinate Judge had held 
against Chedan Lal himself that Chotey 
Lal had a prior claim against him. The 


contention of Abtras Ali Khan is a¢cord- 


ingly barred'‘by the principle of res 


| judi- 
cata. oi 


= . The result-of this view is that so far as 


= the village Athain is concerned which wag 
‘included in the mortgages of Hargu Lal 
and Ram Kumar, the plaintiff Chotéy Lal 
having paid off Ram Kumar's decree is 
entitled to priority as against Abbas Ali 
Khan who is.a representative of the subsé- 
.quent mortgagee. The result, therefore, is 
that the plaintiff will be entitled to a first 
charge against Athain and other villages 
includedin the mortgages of Hargu Lal and 
Ram Kumar for the sum of Rs, 35,702-4-5 
together with interest. It is not open to 
Abbas Ali Khan to resist Chotey Lal's 
claim to sell any of these properties for this 
amount. 

After a sale has taken place if any pro- 
perty of Abbas Ali Khan er any property 
over which he hes a claim has contributed 
more than its due share that is a matter 
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for contribution which may arise in a sub- 
sequent suit. This disposes of the first 
point raised by'Abbas Ali Khan. | 

The second cnntention of Abbas Ali 
Khan is that the vilage Muhammadpur 
muajfi had not been included in the mort- 
gages of Hargu Laland Rum Kumar. On 
the cther hand, it had been included in the 
mortgages of Chedan La] dnd Gauri Shan- 
kar. It bad also been included in an earlier 


` mortgage of the 15th of September, 1897, 


in favour of Gauri.Sahai. Gauri Sahai 
brought a suit and obtained a decree, but: 
the amount of the decree was paid by one 
of the judgment-debtors Durga. Durga 
then broug!t a suit for contribution and’ 
got village Mohammadpur muafi sold at: 
auction. The sale-proceeds were more than 
sufficient to satisiy his claim and a surplus’ 
amount of Rs. 1,232 was left over and is 
still in deposit. Abbas Ali Khan claims 
that the present plaintiff Chotey Lal can: 
have no prior claimoverthis amount, that 
on the other hand Abbas. Ali Khan bhim- 
self by virtue of having satisfied part of 
Chedan Lals decree and the decree of 
Gauri Shankar is entitled to a prior claim. 
Onthe other hand the learned Advocate 
for Chotey Lal contends that Abbas Ali 
Khan cannot be allowed to claim priority 
im respect of the whole amount which he 
paid, that is the whole amount which he 
paid towards the discharge of previous: 
mortgages, but that he must claim contri-' 
bution only in respect of the excess amount: 
which his village has been made to pay 
and further that that excess amount should 
be rateably distributed over all the villages, 
I am unable to accept this contention 
advanced on behalf of Chotey Lal. It has 
already been held that by virtue of the pay- 
ment of Ram Kumar’s decree Chotey Lal is 
entitled to the whole of the amount asa 
prior claim. On the same principle I must 
hold that Abbas Ali Khan having raid off: 
the subsequent mortgage of Chedan Lal 
and Gauri Shankar his priority in respect 
of the whole amount paid by him as against 
Jhotey Lal who comes under a subsequent 
mortgage. If any surplus were to beleft 
over after the satisfaction of Abbas Ali 
Khan’s claim then the plaintiff, Chotey Lal, 
may have a claim on it. In this view of 
the matter the plaintiff has no prior claim 
onthe sum of Rs. 1,282 over which Abbas 
Ali Khan undoubtedly has a claim. The 
plaintiff's claim for a declaration that he 
is entitled to withdraw this amount cannot, 
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therefore, be allowed, On the other hand 
Abbas Ali Khan having a prior claim is 
entitled to take out this money in part 
satisfaction of the amount paid by him on 
the prior mortgages. The same remarks 
apply to the 1U biswas of Mohammadpur 
muafi which had not yet been sold. The 
plaintif. as a matter of fact claimed no 
priority as regards this village. 

Tae last contention of Abbas Ali Khan 
arises on account of the sale of the village 
Munda Khera. His gontention is that 
Muada Khera having been sold and been 
mide to pay more than its proportionate 
saare there ought to bə a corresponding 
charge on the other villages sought to be 
sold by the plaintiff. It has, howevér, been 


already stated that the plaintiff has a prior. 


claim on account of the decree of Ram 
Kumar. 

Abbas Ali Khan’s rights arose’ after the 
mortgage, on the basis of which Ram 
" Kumar's decree was obtained. He, therefore, 

cannot resist the plaintiffs claim. The 
question of an adjustment of equities as 

etween co-mortgagors can arise only ina 
sibsequent suit tor contribution. 

In the course of the argument the learned 
Alvoeate for Abbas Ali Kaan wanted to 


plaice reliance on a decree dated the 28th 


of August, 1911, passed in the suit brought 
by Caootey Lal himself on the basis of an 
earlier mortgage of his dated the 10th of 
Murch, 1908. He wanted to contend that 
the effect of that decree was to disallow 
Chotey Lal's claim for priority and the 
Same operates as res judicata. The judg- 
ment in that case is not on the record. 
The plea of res judicata on behalf of Abbas 
Ali Khan was not taken either in the 
Court of first instance or before the learned 
Judges of this Court who first heard the 
appeal, nor is that plea to be found in 
the grounds of appeal before those learned 
Judge3, nor, in the grounds of appeal 
_ before us. 
_ According: to the well-established prac- 
tice of this Oourt no point can be raised 
in Letters Patent Appeal which was not 
raised before the learned J udges who first 
disposed of the appeal. Furthermore in 
the absence of the judgment in that case 
16 is difficult to hold what was actually 
decided by the Court. The decree as it 
stands is not free from ambiguity. We 
have, therefore, disallowed this point to be 
raised. Similarly the contention on behalf 
of Chotey Lal that this deeree operates as 
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res judicata has also not been accepted. 

I would, therefore, allow this appeal of 
Abbas Ali Khan in part to this extent that 
I would dismiss the claim of Chotey Lal 
as regards the claim of Rs. 1,232 repre- 
senting the surplus of sale proceeds of 10 - 
biswas of Mohammadpur Muaf. © 

By the Court.—We allow the appeal 
in part, modify the decrees of the Subordi- 
nate Judge.and of this Court and dismiss 
so much of the claim of the respondent 
as relates to the sum of Rs. 1,23? in 
deposit with the Court. The appellant will 
receive and pay costs in proportion to his 
success and failure in all the three Courts. 

By consent of Ovunsel of the parties let 
the words “including fees on the higher 
scale” be added. 


ALN, A. Appeal partly allowed. 





MADRAS HIGH COURT. 
APPisAL AGstnsT APPELLATE ORDER 
No. 76 oF 1924, 
March 1, 1926. 
Present:—Mr. Justice Wallace. 
S. K. SUBBA AYYAR—Dgcrer Hotper— 
APPELLANT 
VETSUS 
PICHUMANI AYYAR—Pstitionsr— 
Rrsponvent. 

Morigage-decree—Execution—Order of sale—Right 
of marshalling negatived in suit—Whether can be 
raised again in execution—Transfer of Property Act 
(IV of 1882), s. 61. 

Where a puisne mortgagee in a suit by a prior 
mortgagee claims that the properties mortgaged to 
him should be sold last and the Court rejects the 
claim on the ground that he took the mortgage with 
notice of the prior mortgage and had no right of 
marshalling at all, it is not competent to the puisne 
mortgagee to re-open the question again in execution 
proceedings. [p. 602, col. 2.] 

Raghavachariar v. Duvruru Krishna Reddi (1) dis- 
tinguished. 

A decision does not cease to be res judicata against 
a party merely because he was ex parte in the suit. 
[p. 602, col. 1] 

Appeal against an order of the Court of 
the Subordinate Judge, Tuticorin, in A. 6. 
No. 7 of 10214, preferred against that of the 
Court of the Principal District Munsif, 
Srivaikuntam, in E. A. No, 683 of 1823, in 
O. S No. 94 of 1913. 

Mr. L. A. Govinda Raghava Iyer, for the 
Appellant. l l 

Mr. P. N. Appusami Iyer, for the Re- 
spondent, 

JUDGMENT.—This appeal is against 
the order of the lower Appellate Court re- 
versing the order of the Principal District 
Munsif of Srivaikuntam in a matter. in exe- 
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cution, viz, the order in which ceriair 
mortgaged propsrty shall ba sold in exe- 
cution of a mortgage-detree. Two items 
ara involved in this case. The appellant 
is the deeres-holderand the respondent is 
the 8th defendant wan is interested in 
Item No. 2 and wants it to be sold last. 
The District Munsif permitted the property 
to be sold in the order selected by the 
decree-holder, a3 ordered in M. P. No. 99 of 
1918. The decree-holder has chosen to sell 
Item No. 2 first. It has been sold and the 
sale has been confirmed. The lower Appel- 
late Court reversed the order, cancelled the 
“sale, and directed that further enquiry ba 
held and that the sale of the properties 
shall be in the order in which they. are set 
out in the decree, provided that the 8th- de- 
fendant has the right of marshalling. 

The order of the lower Appellate Court 
seems to be vitiated by several faults. Ifthe 
lower Court had looked into the judgment 
in the suit in which the decree was passed 
it would “have found that the question of 
the 8th defendant's right of marshalling 
had already been decided. In para, 22 
of that judgment the District Munsif held 
that the 8th defendant took his mortgage 
with full knowledge of the decree-holder’s 
mortgage. The 8th defendant contends 
bafore me that this is not res judicata, (1) 
because he was ex parte in the suit; (2) be- 
cause he could not ‘have appealed against 
that finding; and, (3) because such a matter, 
even if decided in the suit, can be re-opened 
in the execution proceedings. None of 
these grounds seems to me tenable. As to 
the first the decision is nonetheless res 
judicata because the party is ex parte; as 
to the.second, the judgment rejected the 
8th defendant's prayer that the first item be 
sold last. Evenif he could not present an 
appeal, he could at least have moved by way. 
of cross-objections in the appeal preferred 
by the Ist defendant, or have moved the 
matter at the re-hearing of the suit which 
was remanded by the District Court. He 
did neither of these things. As to the 
third point, the ruling in Raghavachariar 
v. Duvvuru Krishna Reddi (|) is quoted; 
a ruling which has been accepted in an 
unreported case* O. M.S. A. No. 17 of 1925, 
(Arukapalli Narasimha Raov. Arumilli Sub- 
barayudu) which follows it. These rulings, 

(1) 83 Ind. Cas. 918; 46 M. L. J. 32; 19 L. W. 23; 
(1994) M. W. N. 134: A. T. R. 1921 Mad. 509. 

#5ince reported as 95 Ind. Oas. 492; 23 L.W. 765; 51 
M. L. J. 135; (1926) M. W. N. 566; A. I. R, 1926 Mad. 834 
_{Ed.] 
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“however, appear to me to beno authority for 
the contention advanced. In these cases, 
the point was whether the order in which 
property shall be sold is a matter which can 
be agitated in execution, even though it had 
been decided in the suit andit was held 
that it can, presumably on the principle 
that such an order is primarily a matter 
in execution and need notkave been decid- 
But no authority has been 
advanced before me which lays down that, 
when the right of marshalling has been 
decided in the judgment, ib could be re- 
opened again in execution proceedings. The 
judgmentin a recent unreported case* O, 
M. A. No. 60f 1926 (Kasivast Chokkalinga 
v. Ramanadan) to which my attention has 
been drawn, does nottouch the point atall. 
Obviously the question whether a mortgage 
was taken with notice of a prior mortgage 
is one that may on occasions be an extreme- 
ly important issue in the suit itself and 
must be decided there, and might in fact 
be the only important issue for decision-; 
and I cannot accept the argument that 
when the judgment has decided such a 
matter, it can be re-opened in execution 
proceedings. Therefore, the 8th defendant 
took the mortgage with full knowledge of 
the prior mortgage, and under s. 81 of the 
Transfer of Property Act he has no statutory 
right of marshalling. The order of the 
lower Court, therefore, which directs that 
this point shall now be decided by the Exe- 
cuting Court is hased on misconception of 
the facts and an error in law. | 

This is- enough to dispose of the appeal 
as the 8th defendant has no right of mar- 
shalling. The decree-holder is unfettered as 
to the order in which the property has to be 
sold. The lower Avpellate Court seems to 
find some sort of fraud in the decree- 
holder’s conduct merely because his election 
to have [tem No. 2 sold first coincides with 
the desire of one of the mortgagors, the 2nd 
defendant. I can see no basis for deducing 
fraud from these circumstances, The decree- 
holder had an order in hisfavourin M. P. 
N». 99 of 1918 which gave him power to 
choose the order in which the properties 
should be sold, and why he should be ac- 
cused of fraud merely because he exercised 
his right of choice which that order gave 
him, Ido not understand. 
- The sale of [tem No. 2 has been held and 
confirmed No other defendantswere made - 


*Since reported as 97 Ind. Gas. 586; 24 L. W.257—- 
[Ed] 
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parties by the 8th defendant in his appeal 
to the lower Appellate Court, so that the 
order of the lower Appellate Court will not 
bind these. It is only introducing needless 
confusion to cancel that salesofar as the 
8th defendant's interests are concerned, 
when it is not cancelled so far as ithe 
interests of the other defendants are con- 
cerned. Dafendants Nos. 4 and 5 whose 
interests the 8th defendant claims he now 
represents as well as his own, did not appeal 
tothe lower Appellate Court against the 
order of the principal District Munsif. 

I am of opinion that the lower Appellate 
Court’s order is wrong. I reverse it and 
restore the orderof the Principal District 
Mansif with costs to the decree-holder from 
ths 8th defendant here and in the lower 
Appellate Court. 


VIN, V. Appeal allowed. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DROrES No. 439 
OF 1924, 

April 27, 1926. 
Present:—Mr. Justice Cuming and 
Mr. Justice Pagé. 

SRISH CHANDRA RAY AND oTHERS— 
PLAINTIFFS—-APPELLANTS 
versus 
GAHARALI TALUKDAR AND OTABRS— 


DsFENDANTS— RESPONDENTS. 

Bengal Land Revenue Settlement Regulation VII of 
1822-~Diara proccedings—Deputy Collector—Power to 
assess rent. 

A Diara Deputy Collector acting under Bengal 
Land Revenue Sattlemant Regulation VII of 1822 has 
no powar to assess rents of the tenants but can only 
record the rents actually paid by them. 

Jagadindra Nath Roy v. \lohendra Nath fozumdar 
(1) followed. 


Appeal against a decree of the Additional 
Subordinate Judge, Buckergunj, dated the 
13th of November, 1923, confirming that of 
Munsif, Third Court, Patuakhali, dated the 
the 28th February, 1923, 

Babus Sures Chandra Talukdar and 
Surendra Mohon Ghose, for the Appellants. 

Mr. Gunada Charan Sen anà Babu Radhika 
Ranjan Guha, for the Respondents. 

JUDGMENT. 

Cuming, J.—In the suit out of which 
this appeal has arisen the plaintiffs sued to 
rec ver rent for four years of a certain 4°45 
acres of diara land at a jama of Rs. 29-3-6. 
The defendants’ case was that they helda 


nim howla under the plaintiffs which com-. 


promised soms 17 odd acres ab an annual 
jama of Rs. 21-10-7. 
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The first Court found that this jama of 
545 asres had baan carved out of a 
larger jama of 17 acres by the Diara Daputy 
Collector. The trial Court held that tha 
diara assessment could not supersede the 
Record of Rights unless it was showa that 
the tenants were parties to the diara pro- 
ceedings, and on this finding he dismissed 
the plaintiffs’ suit. The plaintiffs appealed 
to the District Court. The District Court 
held that the Diara Deputy Collector acting 
under Regulatiou VII of 1822 had no power 
to assess the rent to be paid by a tenant 
toa zemindar. All that he could do was to 
record what rents were actually being paid 
by the tenants and in this view of the law 
he dismissed the plaintiffs’ suit. The 
plaintiffs have appealed to this Court and it 
has been argued on theirjbehalf that a Diara 
Collector had power under Regulation VII 
of 1322 to assess rents that were to be paid 
by the tenants to the talukdars. In sup- 
port of this contention reliance has been 
placed on an unreported decision of this 
Court in Letters Patent Appeals Nos. 35, 
36, 37 and 33 of 1920 (Gopal Chand Biswas 
v. Jahanulla Sheikh) decided on the lith 
August, 1920. This authority does not really 
support the point that Mr. Talukdar would 
ask us to hold thatit does. All that this 
decision lays down is that where tenants 
were not parties to the proceedings under 
Regulation VII of 1822 they were not bound 
by the proceedings, That is not the same 
as holding that a Diara Deputy Collector 
had the power to assess and fix rent under 
Regulation VII of 1822. On the other hand 
there is a long course of decisions begin- 
ning with the case of Jagadindra Nath 
Roy v. Mohendra Nath Mozumdar (1) where 
it is held that a Diara Deputy Collector 
acting under Regulation VII of 1822 had 
no power to assess rents of the tenants that 
he could only record rents that were be- 
ing paid by the tenants, This point is, 
therefore, decided against the appellants. 

Mr. Talukdar then arzued that he should 
at any rate have been given a decree at the 
rate admitted by the defendants, namely, 
R3. 21 odd. This contention finds first of 
allnoplace inthe grounds of appeal. Second- 
ly it has no substance.’ The plaintiffs sued 
for rent of a certain jamu of 5 acres odd at 
a rent of Rs. 29 3 Gand the defendants prov- 
ed that they held a much bigger jama 
onasmualler rent. There is, therefore, no 


1 52 Ind. Cas. 90; 23 C. W. N. 587, 
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question of the plaintiffs getting rent at the 
rate admitted by the defendants becau3e 
the rent admitted by the defendants is for 
an entirely different jama and not the jama 
which the plaintiffs contend that the de- 
fendants hold: — 
_ The appeal, therefore, fails and is dismiss- 
ed with-costs, | . 
„Page, J.—I agree. 


M. B.’ Appeal dismissed. 
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... MADRAS HIGH COURT. . 

Seconp CIVIL Appeal No. 1409 or 1923. 

April 6, 1926. 

. Present:—Sir Victor Murray Coutts 
Trotter, KT., Chief Justice. 
VARANASI ANNAPURNAMMA— 
PLaINTIFF—APPELLANT 

. versus 
KANDIKUPPA VENKAMMA AND OTHERS 
— DEFENDANTS— RESPONDENTS. 

Hindu Law—Inheritance—Unchastity of daughter, 
whether ground of exclusion. 

Under the Hindu Law as.administered in Southern 
India underthe Mitakshara, unchastity ofa woman is 
not a ground of exclusion from inheritance to her 
father's or mother’s estate. 

Second ‘appeal: against a decree of the 
Court of the Additional Subordinate Judge, 
Ganjam at Berhampore, in A. S. No. 311 of 
1922 (A. S. No. 235 of 1921 0n the file of the 


‘District Court of Ganjam) preferred against 
‘that of the Court of the Munsif, Berhani- 


pore, in O. S. No. 33 of 1920. 
Mr. B. Jagannatha Doss, for the Appel- 


lant. 
Mr. Y. Suryanarayana, for the Respond- 


ts... > 
0 JUDGMENT. —This is an audacious 


attempt by a Brahmin Judge to invent a 
new rule ‘of law, namely, that.a daughter 
who is unchaste is under the same rule of 


‘exclusion as a widow and cannot inherit her 
‘father’s or mother’s estate. 


The only colour 
for such a contention which has through- 
out been rejected in Western India is to 
say that a portion of a text of Brihaspati is 
to be treated as a binding rule in Southern 
India. Now the Dayabhaga has adopted 
that portion ofthe text of Brihaspati and 
consequently this rule of exclusion has 
been applied against the daughter under 
the Dayabhaga Law in Bengal. The Mitak- 
shara, while incorporating a portion of the 
very passage of Brihaspati in which this 
prohibition is contained deliberately omits 
the passage that insists upon the chastity 


nt 
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of the daughter. The only possible con- ` 
clusion by all rules of construction known 
to me is that it was deliberately omitted 
because it was not intended to be reproduc- 
ed. Weare governed by the Mitakshara 
and by nothing else. Therefore, I have 
come to the conclusion that there is no 
warrant whatever for making this woman's 
unchastity, which seems* to have been 
proved as a fact, to bea ground of exclu- 
sion known tothe Hindu Law as adminis- 
tered in Southern India under the Mitak- 
shara, The reason why the learned Judge 
seems to have stretched the law was that 
while apparently he was prepared to 
admit that ordinary unchastity might not 
be fatal, cohabitation with a Muhammadan 
was such an aggravated form of unchastity, 
that different considerations should apply. | 
He has no right to introduce moral rules 
which may be very satisfactory as moral 
rules into the administration of justice. AN 


Thé appeal must be allowed with costs in \ 


this Court. 


V, N. V. Appeal allowed. 


CALCUTTA HIGH COURT. 

APPEAL FOM APPELLATE OupEr No. 225 

~ oF 1925, 
March 12, 1926. 
Present :—Mr. Justice Cuming and 
Mr. Justice B. B. Ghose. 
KAILASH CHANDRA GANTAIL 
-——A PPELUANT. 
VETSUS 
MEHERUDDI SHEIKH AND ANOTHER— 
RESPONDE TS. 

Bengal Tenancy Act (VIII of 1885), s. 158 ~Court 
if can determine relationship of landlord and tenant 
in proceedings under s. 158. 

In a proceeding under s. 158 of the Bengal Tenancy - 
Act itis competent to the Court to determine whe- 
ther the relationship of landlord and tenant exists 
between the parties and, therefore, the jurisdiction of 
a Court to determine the area of a tenancy under the 
section is not ousted by the fact that the tenant denies 
the existence of such relationship. [p. 605, col. 1.] 

Appeal against an order of the District 
Judge, 24-Pargannahs, dated the 12th of 
January, 1925, affirming that of the Munsif, 
Tirst Court at Diamond Harbour, dated the 
23rd of June, 1924. 

Mr. S. C. Maity. and Babu Apurba 
Chandra Mukherjee, for the Appellant. 

Babu Hira Lal Chakrabarti, for the Re- 
spondent, 
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JUDGMENT. 

Cuming, J.—This appeal arises out of 
an application by a tenant under s. 158 of 
the Bengal Tenancy Actasking the Court 
to determine the area of his tenancy. The 
landlord raised a number of objections 
among others that the application was not 
maintainable inasmuch as the relationship 
of landlord and tenant did not exist be- 
tween the parties. The trial Court held that 
the area of the.tenancy amounted only to 
some 14 bighas in the placeof 18 bighas as 
mentioned ın the defendant’s pattah and to 
this extenthe allowed the application. On 
appeal this finding of the Munsif was 
affirmed and theappeal was dismissed. 

The landlord hasappealed to this Court 
and his contention is that the Court had no 
jurisdiction to determine the area of the 
tenancy, because he had raised the defence 
that the relationship of landlordship of 
landlord andtenant did not exist between 
him and the respundent. He contends that 
since it is contended that the relationship 
of landlord and tenant does not exist be- 
tween the parties it is not open to the Court 
to go into the matter any further or to 
determine whether the relationship of 
landlord and tenant does exist between the 
parties and after he has determined thatit 
does not exist then to proceed to dispose of 
the application. 


In support of his contention Mr. Maity 
has referred us to the case of Peary Mohun 
Mukerji v. Ali Sheikh (1). It cannot, how- 
ever, besaid that this decision is an author- 
ity for the proposition Mr. Maity has con- 
tended for. All that this case would seem 
to decide is tbat a decision as to whether 
the relationship of landlord and tenant did 
or did not exist between the parties in a 
proceeding under s. 1538 of the Bengal 
Tenancy Act would not be res judicata in 
a subsequent regular suit. This is not the 
same as holding that a Court could not in 
an application under s. 158 determine whe- 
ther the relationship of landlord and tenant 
did ordid not exist between the parties. 
Looking at the wording of the section 
itself it would seem clear that it is open in 
such proceeding to determine whether the 
relationship of landlord and tenant exists be- 
tween the parties. Sub-clause(1)(b) setsforth 
among otker matters ihat may be deter- 
mined by the Court the name and descrip- 
tion of the tenant thereon, This sub-clause, 


(1) 20 C. 249; 10 Ipd, Deo, Na) 169, 
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therefore, would goto show that the Court 
has to determine whether the relationship 
of landlord and tenant exists between the 
parties, For, obviously if the Court can 
determine the name and description of the 
tenant it can determine whether the rela- 
tionship of landlord and tenant does exist 
between the particular parties. I am, there- 
fore, of opinion that Mr, Maity'’s contention 
has no substance. 

The appeal must, therefore, fail and is 
dismissed with costs. Hearing fee one 
gold mohur, 

Ghose, J.—I agree, 

M. B. Appeal dismissed, 
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MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER 40 
oF 1924, 
March 25, 1926. 

Present:—Mr. Justice Madhavan Nair. 

THANDAVARAYA PILLAI~ 
PUs CHASER- RESPONDENT-—APPELLANT 
verSus 
KUPPUSWAMI UDAYAR~ 
PETI TIONER—REsPONDERT, 

C. P.C. (Act V of 1908),0. XXI, r. 100—Mortyaqe- 
decree against shares of only some members of joint 
family- Sale certificate erroneously ineluding enti ety 
—<luction-purchaser obtaining possession of entire 
property-—Application by other members for re-delivery 
—Inyuiry into equity—~Remedy of auetion-pur= 
chaser. 

Where in a suit on a mortgage against the men- 
bers of a joint Hindu family, the mortgagee oat pa 
decree against, and purchased in execution thereof 
the shares of some of the members only, but the sale 
certificate covered more than what the decree-holaey 
was rightly entitled to and he accordingly obtained 
possession of the entire property, on an application 
under O. XXL, r. 100, C. P. 0., by a person claiming 
under the members whose shares were held not to 
have passed, to be put in possession : 

Held, (L) that the auction-purehaser wag not 
entitled to retain possession and his remedy was to 
work out his rights by a separate suit for Partition : 
[p. v06, col. 1.] i 

(2) that the Court could notin proceedings under 
O. XXI, r. 109, entertain an inquiry as to what pora 
tion of the property the purchaser was entitled to 
get, since it would involve an investigation into thy 
equities of the case. [ibid.] 

Appeal against a decree of the District 
Court, South Arcot, in A. 8. No. 240of 1922, 
preferred against an order ofthe Court of 
the District Munsif, Panruti,in I. A. No. 119 
of 1922, in O. S. No. 276 of 1913. 

Messrs. Af. S. Venkatarama Ayyar and 


S. Jagadisa Ayyar, for the Appellants, 
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Mr. T. E. Ramabhadrachari, for the Re- 
spondents. 

JUDGMENT. —The mortgagee-decree- 
holder-purehaser is the appellant. The 
appeal arises out of an application under 
O. XXI, r. 100 made by the respondent for 
being put into possession, as he was wrong- 
fully dispossessed by the decree-holder in 
execution of his mortgage decree. The 
appeal relates only to properties covered by 
Schedules C and D to the decree, These 
properties were mortgaged to the decree- 
holder by defendants Nos. 3,4 and 5 who 
were members of a joint undividel family. 
Defendants Nos. 2 and 6 had sold these 
properties prior to the mortgage to the 
respondent who was the 7th defendant in 
the suit. It was decided in the mortgage 
suit that the decree-holder was entitled to 
get the shares only of defendants Nos. 3, 4 
and 5 in the plaint Cand D schedule pro 
perties. Asa matter of fact the sale certi- 
ficate issued to him covered more than what 
he: was rightly entitled to under the judg- 
ment and decree and in execution of that 
decree he dispossessed the present respond- 
ent. It is clear that under the decree the 
decree-holder is not entitled to dispossess 
the respondent and so, the lower Courts 
allowed the petition filed by the respondent 
under O. XXI, r. 100. Itisnow contended 
that since the appellant is entitled to a 

ortion of these properties the question 
should have been considered by the lower 
Court as to what portion he was entitled 
to get and it is only after such a decision 
that the prayer of the respondent should 
have been granted, Iazree with the lower 
Court in holding that the legitimate scope 
of the application under O. XXI, r. 100, does 


| not necessitate the consideration of the 


question now raised by the appellant. I 
am inclined to think that the appellant has 
to work outhis rights by a suit for partition. 
However that might be, itis clear that on 
the respondent’s application which is ofa 
restricted nature, the Courts cannot go into 
questions raised by the appellant which 
would necessitate an enquiry into the 
equities of the case. I think the lower 
Courts order dismissing the request of the 
appellant to have his claim fora portion 
of the property considered in the course 
of the present application is right and this 
appeal should be dismissed. ou 
y. N. Y. Appeal dismissed. 
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CALCUTTA HIGH COURT. 
AppHaL FROM ORIGINAL Ctvit No. 179 
oF 1924 In Surr No. 336 oF 1923. 
June 23, 1925. 

Present:—Sir Lancelot Sanderson, Kr., 

Chief Justice, and Mr. Justice Buckland, 

BENGAL-NAGPUR RAILWAY 
COMPANY, LTD. DEFENDANT—ÅPPELLANT 
VErTSUS 
CO-OPERATIVE HINDUSTHAN 
BANK, Lrp.—PLatnrirr*-RESPONDENT. 

Estoppel—Statement that certain bills are in order 
—~—dvance of money on faith of statement—Hstoppel 
from denying correctness of bili— Pay to A for credit 
of B’, meaning of. 

A person who, by making a statement that certain 
bills for amounts payable by him to a third person 
are in order and that arrangements are being made 
for payment of the same, permits another to advance 
moneys to that third person on the faith of such 
statement is estopped from denying his liability 
under, or the correctness of, the bills as against the 
person advancing the moneys. ip. 607,col. 1.j 

The words ‘Pay to A for credit of B’ ina cheque 
do not imply that A is merely an agent of B for 
collection. [p. 607, col. 2. 

Appeal from the judgment of Mr. Justice 
©. O. Ghose. 

Messrs. L. P. E. Pughand F. S. R. Surita, 
for the Appellant. 

Messrs. N. N. Sircar and A. K. Roy, for 


the Respondent. 


JUDGMENT. 


Sanderson, C.d.—This isan appeal by 
the defendant Railway Company from the 
judgment of my learned brother Mr. Justice 
wt Ghose delivered on the Ist of August, 
1924, 

It appears that a man called Badree had 
agreed to supply certain goods, viz, dog 
spikes, tothe Railway Company. “He made 
out two bills in respect of these goods. He 
arranged with the plaintiff Bank that they 
would make advances to himto the extent 
of 80 per cent. of the amount of the bills. 
Before completing the arrangement the 
Bank sent a representative to the office of 
the Chief Mngineer of the Railway at Garden 
Reach, and made certain enquiries from 
the Head Clerk of the Chief Engineer. The 
enquiries were directed to the question whe- 
ther the bills in question were genuine. He 


was informed that the bills were in orderand 


that the Railway Company would pay the 
bills in due course. Having got that in- 
formation on the Ist of November, the 
arrangement, to which I have already referr- 
ed, was made between the Bank and-Badree, 
The Bank, however, were not satisfied with 
the information which they had obtained 


i 


a 
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verbally, and conssquently they wrote a 
letter on the 2nd of November asking for 
confirmation. They said“ . . . . .AS 
assured by yoursaid Head Clerk we should 
be glad to have your confirmation in reply 
that the bills are correctly drawn and that 
bills will be paidto us direct, the cheques 
therefor being drawn in favour of this 
Bank in due course.” The answer to that 
was from the Chief Engineer on the same 
date and was as follows: ‘‘ . . The 
bills . are inorder. Arrange- 
ments are being made to pass the same on 
to our Chief Auditor for payment.” 

It is io evidence that in consequence of 
that statement and believing the statement ` 


` to be truethe Bank made certain advances 


to Badree. The bills were presented to the 
Railway Company and in due course on 
or about the z8th of November, a cheque 
for theamount of the bills was sent to 
the Bank by the Railway Company. The 
cheque was drawn by the defendant Com- 
pany upon the Imperial Bank of India and 
was in these terms “Pay to Co-operative 
Hindusthan Bank, Limited, for credit of 
Messrs.. M. Badree & Co, thesum of rupees 
fifteen thousand six hundred and seventy- 
four and annaseight only and charge the 
same against the drawing account,” The 
cheque was presented on the 30th of 
November and payment was refused. 

It appears that the Railway Company 
stopped it because they found that Badree 
had made certain statements with regard 
to these goods which were untrue and that 
Messrs. Bird Co, were unpaid vendors 
of the goods and still had the Railway 
receipts. 

The learned Judge came to the conclu- 
sion that the plaintiffs were entitled to a 
decree. . 

I have no doubt that the decision, at which 
the learned Judge arrived, was correct, In 
my opinion the Railway Company are 
estopped from denying that the two bills 
in question were in order and that the tran- 
saction was correct in every respect. 

The learned Counsel who appeared for 


. the defendants argued that there could not 


be any estoppel by reason of.a phrase which 
occurs in the letter dated the 2nd November 
written by the manager of the plaintiff 
Bank to the Chief Engineer of the defend- 
ants and the phrase is this: After referring 
to the bills, the writter said“ . . . , . 
duly endorsed in favour of this Bank for 
valuable consideration, enclosing their 
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letter also on. the point herewith.” The 
argument was that inasmuch as the Bank 
represented that valuable consideration 
had already passed from the Bank to 
Badree it was not possible to hold that the 
Bank had relied upon the Railway Com- 
pany sstatement so that the Railway Com- 
pany should be estopped. 

In my opinion, the phrase, “for valuable 
consideration,” is quite consistent with there 
having been an arrangement that the Bank 
would mak advances in future to Badree 
against the bills ifit was found that they 
were in order and the. manager of the 
plaintiff Bank stated that the Bank would 
not have advanced money to Badree, but 
for theletter fromthe Chief Engineer of 
the defendants dated the 2nd November 
1923 which contained the statement that 
the bills were in order and arrangements 
were being made to pass the same on to the 
Chief Auditor for payment. 

In these circumstances, I am of opinion 
that there is no substance in the abovemen- 
tioned contention. 

The learned Counsel further relied upon 
s. 58 of the Negotiable Instruments Act and 
argued that inasmuch as Badree had made 
untrue representations to the Railway 
Company and that in consequence of those 
representations the Railway Company had 
issued the cheque, it was for the plaintiffs 
to show that they were holders in due 
course. 

Lam not prepared to accept that argu- 
ment because I think the factsof this case 
do not bringit within that section. The 
plaintiffs were not claiming through any 
person who obtained the cheque from the 
defendant by “fraud or for an unlawful 
consideration.” Thecheque on which the 
suit was based wasdrawn by the defend- 
ants in favour of the plaintiffs and did not 
pass through the hands of Badree. | 

The last point, with which I think it is 
necessary to deal,is that the learned Counsel 
argued that the form in which the cheque 
was drawn went to show that the plaintiffs 
were merely collecting agents, In my judg- 
ment the words used in the cheque donot 
bear that interpretation. I think the words 
“for credit of Messrs. Badree and Confpany” 
merely means this that the cheque was 
drawn in favour of the Co-operative Hindus- 
than Bank, Limited, in respect of the 
amount which was owing by the Railway 
to Messrs. Badree and Company. The 
Railway Company must have known that 
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the plaintifis, in view of the arrangement 
between themand Badree, were entitled. to 
receive the money and in the ordinary 
course of business the plaintifis would give 
credit to Messrs. Badree and Company for 
the amount of the cheque, 

For these reasons, in my judgment, the 
appeal should bedismissed with costs. 

Buckland, J.—I agree and have no- 
thing to add. 


‘ALN, A. Appeal dismissed. 
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MADRAS HIGH COURT. 
Orvit Revision Petition No. 1025 or 1924, 
April 1, 1926. 
_Present:—Mr. Justice Madhavan Nair, 
K. A. MUNISAMI CHETTI—P vaintrirs—~— 
; PETITIONER 
S VEYSUS 
VALYAPURI UDAYAR AND orHERs— ` 
‘ DEFENDANTS—R SPON vENTS. 


C.P.C. (Act V of 1908:, 0. XXI, r. 2—Uncertified 


~ adjustment, if can be pleaded in bar to execution— 


Fraud, effect of. 


A Court can’ examine the merits of an uncertified 
adjustment when itis pleaded in bar to execution of 
a decree, where it’ finds that the decree-holder 
has been acting fraudulently in suppressing the ad- 


` justment and asking for execution. l 
“= - Chidambaram Chettiar v, Krishna Vathiyar (1), fol- 
_ lowed. 


Petition under s. 115 of Act V of 1908 and 


"8. 107 of the Government of India Act, pray- 


ing the High Court to revise an order and 


_ decree of the Court of the Principal District 


Munsif, Salem, dated the 18th February 1924, 


in I. A. No. 957 of 1923, in O. S. No. 81 of 
. L821. 


Mr. V. Ganapathi, for the Petitioner. 
Mr, M. Bhaktha Vathsalu, for the Re- 


` spondents. 


ms » 


JUDGMENT.—I do not think that 
this is a case in which I should interfere 
unders 115,0. P. ©. The execution appli- 


`. gation of the petitioner was dismissed as he 


‘and his Pleader were absent. Then he filed 


_an application for review. That also was 
. dismissed by the District Munsif and it is 


- that order that is the subject-matter of this . 


d - = 
a b sa 


. revision. 


The main argument of the petitioner has 


| beer directed to show that the District 


akad 


` 
r 
+ 


_Munsif should not have considered the 


merits of an uncertified adjustment pleaded 


) by the decree-holder in dealing with an exe- 


cution application. ln this case the find- 
ing of the District Munsif amounts to this; 


viz, that the petitioner in suppressing the. 
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agreement and asking for execution has 


been acting fraudulently. I haveno doubt 
that in such circumstances the Court can 
examine the merits of an uncertified ad- 
jJustment when it is pleaded in bar to 
execution. Further, the Full Bench of 


this High Court in Chidambaram Chettiar - 


v, Krishna Vathiyar (l) has held that such 
adjustment can be pleaded by the judg- 
ment-debtors as an answer to execution. 
There is no question of jurisdiction in this 
case. I dismissit with costs. ` . 

VIN V. Petition dismissed. 

(1) 37 Ind. Cas. 836; 40 M. 233; 21 M. L. T.24; 5 
= 132; (1917) M. W. N. 44; 32 M.L. J. 13 


|| 


re mamahan 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decres No. 1067 
oF 1925. 

July 13, 1926, | 
Present :—Mr. Justice Adami and 
Justice Sir John Bucknill, Kr. a 
Maharaj Kumar CHOTE LAL NAND- 
KISHOR# NATH SHAH DEO—DeErznpant 
— APPRELLAAT l 
S 


; versu 
TULA SINGH AND OrnERS—PLAINTIFES— ` ` 


RESPONDENTS. __ 

Chota Nagpur Tenancy Act (VI of 1908), s. 189A— 
Amending Act (VI of 1920)—Suit by tenant against 
landlord for possession— Cause of action before intro- 
duction of Amending Act—Civil Court, jurisdiction 
of —Statutes, retrospective effect of —Right of suit, vested 


right. > 


Section 139A of the Chota Nagpur Tenancy Act 
does not bar the institution of a suit by a tenant 
against his landlord for possession in a Civil Court 
where the cause of action has arisen before the intro- 
duction of the said section by the -Amending Act of 
1920 and the result of applying the new provisions 
would be to deprive the plaintilf of his right of action 
altogether. [p. u10, col. 2; p. 611, col. 1.) f ; 

Though an Amending Act merely directing that 
suits of a certain nature shall be tried in a certain 


. Gourt and not in another Court may be a matter of 


procedure, yet where the result of insisting on the 
amendment would be to take away a vested right to 
bring" an action, Courts will be very slow to give 
such an effect to the Amending Act. A right of suit 
is a vested right. [p. 610, col. 2.] i : 


Appeal from a decision of the Judicial 
Commissioner, Chota Nagpur, dated the 
24th June, 1925, confirming that of the 
Subordinate Judge, Ranchi, dated the 2nd 
February, 1923. 

Messrs Sultan Ahmad, K. P. Jayaswal, 
S: Saran and Murari Prasad, for the Appel- 
lant, - 

Mr. S. K. Mitra, for the Respondents, 
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-= JUDGMENT. 
_ Adami, J.—The only question which 
has been raised before us in this second 
appeal is the question whether the suit 
was maintainable by the Civil Court. It is 
not necessary, for the purposes of this 
second appeal, to give in any detail the 
facts, itis sufficient to say that the plaint- 


iff's case was that the Maharaja of Chota 


Nagpur had granted a jagir of village 
Ghunsera to his remote ancestor Kalyan 
Singh. In his family there was a 
custom of lineal primogeniture and 
the jagir descended from Kalyan Singh 
downwards to the eldest member of the 
senior branch of the family. It thus de- 


scended to Kalo Raut, then Jairam Singh, 


then Ram Singh, and then to Baro Ram. 
Baro Ram had five sons, the eldest of whom 
was Jhingtoo and the second Hathi Singh. 
Jhingtoo Ram succeeded to the jagir and 
was followed by his son Asman Singh who 
died childless, leaving a widow Musammat 
Budhan Kuer. On Asman's death, Hathi 
Siogh’s son Tula Singh, Hathi Singh being 
dead, claimed tosucceed to the jagir as 
being the eldest member of the eldest 
branch after the death of Asman Singh, 
Musammat Badhan Kuer resisted-his claim, 
and the result was that a settlement was 
arrived at through the assistance of one 


Bodh Singh. This Bodh Singh was the. 


descendant ofa personto whom the Maharaja 
of Chota Nagpur had granted an tijara thika 
of the lot Borekerain which Mauza Ghunsera 
was situated, According to the settlement 
arrived at, Budhan Kuer was to remain in 


possession of the jagir during her lifetime 


and Tula Singh was to succeed her. Budhan 
Kuer died in 1918, and thereupon Tula 
Singh entered into possession of the village 
and granted half the village in mokarrari 
to plaintiffs Nos. 3 to 13. Defendant No. 1 
is the son of the Maharaja of Ohota Nagpur. 
He had purchased the rights of the tara 
thikadars who were tne sons of Bodh Singh, 
and also the Maharaja of Chota Nagpur 
gave him the lot Borekera as Khorposh, 
and thusdefendant No. l was the landlord 
of the village. Soon after Tula Singh had 
entered into possession he was dispossessed 
by defendant No. 1, and thereupon proceed- 
ings were taken under s. 145 of the Cr. 
P. O, the result being that defendant No. 4 
was fuund to bein possession on the 2lst 
August, 1919. The suit was instituted on 
the 8th September, 1921, 

The defence case was that the village 
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Ghunsera had been granted in thika a 
very long time ago to two persons M han 
Singh and Ram Singh. Mohan Singh was 
succeeded by his son Sobran Singh, whose 
sister married Jhingtoo Ram, out of regard 
for the relationship, and for the purpose of 
supporting Sobran’s sister's family, Sobran 
Singh and Ram Singh gave a jagir of 
village Ghunsera, cutting it out of lot 
Rorekera, to Jhingtoo Ram. Jhingtoo Ram 
held the jagirand was succeeded by his son.. 
Asman who died issueless and on his death 
the jagir came toanend. The grantors of 
the jagir, however, allowed Asman's widow 
Musammat Budhan Kuer to remain in 
possession for her lifetime, and after her 
death defendant No. 1 claimed that he had 
a right to resume the jagir. 


It is clear then that defendant No.1 is 
admittedly the landlord of the jagir, and 
the question arises whether, in view of the 
provisions of the Chota Nagpur Tenancy. 
Act, the suit by the tenant to recover pos- 
session of the jagir from which he com- 
plained he had been unlawfully ejected by 
his landlord orany person claiming under 


. or through his landlord, could be maintain- 


able in the Civil Court, 


The cause of action arose on the 21st of 
August, 1919, and at that time the plaintiff 
No. 1, under the provisions of the Chota 
Nagpur Tenancy Act, asit then stood, had a 
choice of making an application to the 
Deputy Commissioner under s, 71 of the 
Act to be put back in possession orto bring 
@ suit in the Civil Court, and such suit in the: 
Civil Court could be brought at any time 
within three years from the 21st of August, 
1919. Unders. 199, cl (5) of the Act, as it 
then stood, an application to recover posses- 
sion by a tenant against his landlord could 
only be brought before the Deputy Com- 
missioner. In 1920 the Chota Nagpur 
Tenancy Act was amended, The Bihar and 
Orissa Act VI of 1920, s. 33,amended s. 139 
of the Act of 1908 and in el. (5) of s. 139 
for the words “all applications "the words 
“all suits and applications ° were substi- 
tuted. But this amendment made by s. 38 
of the Act of 1920 did not comeintp force 
till the lst March, 1924: thus, when the 
present suit was instituted, s. 139 stood 
in its original form, By s. 39, however, of 
the Act of 1920 a news. 139A was inserted 
in the Act and under that section it was 
provided that “no Court shall entertain 
any suit concerning any matter in respect 
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of which an application is cognizable by the 
Deputy Commissioner unders. 13.1, and the 
decision of the Deputy Commissioner on 
any such application shall, subject to the 
provisions of this Act relating to an appeal, 
be final.” That new s. 134A came into 
effect in Chota.Nagpuron the th of Novem- 
ber, 1920, so that at the time the present 
Suit was instituted that provision had been 
in force for about 4 year. Now the recovery 
_ of possession hy a tenant from his landlord 
bz whom he has been unlawfully dispos- 
sessed is amatter in respectof which an 
application is cognizable by the Deputy 
Commissioner ; s. 71 and s. 139, cl. (8) show 
this, and, therefore,ordinarily, under s. 139A 
the present suit would not be cognizable 
by a Civil Court. At the time that this 
amendment came into free more than a 
year had elapsed since the date of the cause 
of action and, therefore, no application could 
be made to the Deputy Commissioner under 
8.71. Furthermore before 1924, when s. 3% 
of the Act of 1940 came into force, there 
was no provision for the trial ofa suit of 
the nature of the present one by the Deputy 
Commissioner. - Therefore, from the 5th of 
November, 1920, up tothe 20th of August, 
1922, when the present suit would be 
barred, it was not possible for the present 
plaintiff to bring asuitin any Court, for 
under s. 139A, asuitin the Civil Court 
was barred and there was no provision for 
the bringing of a suit in the Court of the 
Deputy Commissioner. The question then 
arises whether the Act of 1920 was intended 
gr expressed to. have retrospective effect, 


“" that-is to say, whether it was intended to 


take away rights of action, which had 
already vested. Section 6 of Act X of 18y7, 
the General Clauses Act, and the -corres- 
ponding section of the Bihar and Orissa 
General Clauses Act lay down that “where 
those Acts or any Act made after the com- 
mencement of these Acts repealed any enact- 
ment hitherto made or hereafter to be made, 
then, unless a different intention appears, 
the repeal shall not (a)......... gent) 
(c) affect any right, privilege, obligation 
or liability acquired, accrued or incurred 
under any enactment so repealed; or......... 
(e) affect any investigation, legal proceed- 
‘ing orremedy in respect of any such right, 
privilege, obligation, liability, penalty, for- 
feiture or punishment as aforesaid; and 
any such investigation, legal proceeding or 
remedy may be instituted, continued or 
enforced.,........ .;.as if the repealing Act or 
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Regulation had not -been passed.“ The 
general rule ofinterpretationis that when an 
enactment changes or takes away rights, it 
is not to be construed as retrospective unless 
there are express words to that effect, but 
when it only changes the mode of proce- 
dure itis to be applied to future actions, 
The Courts are very careful to. protect a 
vested right, and in several cases Judges 
have refused to allow suits to have retros- 
pective effect although the language seems 
to imply that such was the intention of 
the Legislature, because, if the Statute had 
been so construed, vested rights wouid have 
been defeated. | 

In the present case it is not a question of 
change of procedure, it is a question whe- 
therthe right which the plaintiff had pre- 
vious to the amendment of the Act to bring 
a suit on his cause of action can be taken 
away by the Amending Act. It is more than 
a matter of procedure ; it touches a right 
which was in existence at the time of the 
passing of the Amending Act. Thedirection 
that suits ofa certain kind shall be tried: 
in a certain Court and not in another Oourt 
may be a matter of procedure, but the 
amendment in this case, if insisted on, would 
take away from the plaintiff his vested right 
to bring an action, and the Courts will be 
very slow to allow sucha right to be taken 
away by the Amending Act. It may be 
said that since the suit was instituted 
after the passing of the Amending Act, it 
is not a question of retrospective effect, 
But, however, that may be, the fact remains 
that the Amending Act has deprived the 
plaintiff of a vested right and it is certain 
that it was not intended by the Legislature 


that such aright should be taken away. In - 


my opinion it was quite right that the 
Civil Court should in the circumstances 
entertain tne suit. | 

In the cases of Munjuri Bibi v. Akkal 
Mahmud (|) and Gopeshwar Pal- v. Jiban 
Chandra (2) the question was whether an 
Actamending the provisions of the law with 
regard toa period of limitation has retrospec- 
tive effect. In former case Mookerjee, J., after 
consideration of the English case-law on the 
point,stated “It has been. repeatedly laid 
down that in the absence of clear words to 
that efect a Statute will not be construed 


af 19 Ind. Oas. 793; 17 O. W. N. 889; 17 O. L. J. 


i2. 
/ (2) 24 Ind. Cas, 37; 18 O. W. N, 804; 19 0, L. J; 
549; 41 ©, 1125. no È 
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as taking away a vested right of action ac- 
quired before it was passed.” Further he 
remarked: “to hold that this amended pro- 
vision applies to suits in respect of dis- 
possession which has taken place more than 
two years before the enactment of the new 
law, is to maintain the position that the 
Legislature intended the litigant to ac- 
complish what is impossible in the nature 
of things for him to do, in other words to 
prescribe that his rights are forthwith 
extinguished without previous notice and 
without opportunity afforded to him to 
escape the operation of the new law. To 
put the matter briefly, if this view is to be 
supported, we must hold that the Legisla- 
ture acted in a most unreasonable manner, 
1. e , that the Legislature intended to penal- 
ise all under-raiyats who had been dis- 
possessed by their landlords more than two 
years before- the commencement of the 
new Statute, merely because they had waited 
to enforce their rights in a Court of Justice 
-within tha period of limitation allowed at 
that time by the Legislature.” 
la the second of the two cases above 
cited, it was pointed out that a right of suit 
is a vested right, and that where in accord- 


ance with the provisions of the Amending 


Act, a suit could be brought after the 
passing of the amendment, the amendment 
would apply to the suit, but where it could 
not be brought after the amendment, the 
amendment would have no application. 
In any case, though the plaint shows that 
the plaintiff claims to be a tenant seeking 
. recovery of possession from his landlord 
“who has dispossessed him, there are indica- 
tions in the plaint that the real question 
between the parties was whether the plaint- 
iff was entitled to succeed as jagirdar to 


the property. The plaintiff asked fora de- ` 


claration of his title but this mere relief, 
when asked for, need not always take away 
thejurisdiction of the Deputy Commissioner. 
Ina case decided lately by me | Dhupal Sahu 
v. Bhekha Mahto (3)} the question between 
the parties was whether the tenant was an 
occupancy tenant or a non-occupancy ten- 
ant, so that the question ofthe status of 
the tenant made no diference in determin- 
ing whether the suit was a suit by a tenant 
to recover possession from his landlord. As 
. I have said the whole question depended on 
the decision ofthe question whether Jhing- 
too's jagir had come down to him from his 


Pat. 


ERULANDI THBVAN 2, 


(3) os Ind. Oas, 1036; (1926) Pat, 223; A. I. R. 1926 
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direct ancestors or whether it had been 
granted to Jhingtoo for the first time. If it 
was granted to Jhingtoo for the first time, 
then the plaintiff would have noclaim, for on 
Asman’s death the landlord would be entitl- 
ed to resume. On the ground that there 
was a substantial question of title to be de- 
cided and on the ground also that the vested 
right of the plaintiff could not well be taken 
away bythe Amending Act, I am of opin- 
ion that the suit was properly triable by 
the Civil Court and that there is no reason 
to interfere. 

I would dismiss the appeal with costs. 

Bucknill, J.—I agree. ; 

ANA Appeal dismissed, 


SUBRAMANIA IYHR. 


MADRAS HIGH COURT, 
Seooxp CIVIL APPEAL No. 1243 or 1923. 
March 18, 1926. 
Present:—Mr. Justic2 Odgers, 
ERULANDIL THEVAN—Devenvant No. 3 
— APPELLANT 
VATSUus 
S. SUBRAMANIA IYER AND OTRERS— 
PLAINTIFF AND DiepenDantTs Nos, 1 anp 2 
— RESPONDENTS. 

Minor—De facto guardian, mortgage by —Diseharge 
by minor on attaining majority-—Stranger, whether 
can question transaction—C. P. C. (det V of 1908), 
s. 100—-Proof of mortgage under s. GS, Evidence -lct— 
Mixed question of fact and law. 

Where the natural brother of a minor given in 
adoption executes a mortgage as his de facto guardian 
and the minor on coming of age adopts the transac-, 
tion and discharges the mortgage, it is not competent 
to a stranger to take any objection tothe validity of 
the transaction. p. 612, col. 1.] 

Vemulapalli Seetharumamma v. Mayanti Appiah 
(J) ,relied on. 

The question whether the execution of a mortgage 
dosument has been properly proved in accordance 
with s. 68 of the Evidence Act is a mixed question 
of law and fact and cannot ba raised for the first 
time in second appeal. [ibid] 

Rangaswamy Ayyangar v, Veeraraghavachary (2), 
followed. , 

Second appeal against a decree of the 
Court of the Second Additional Subordinate 
Judge, Madura, in A. S. No. 50 of 1922 (A, 
S. No. 314 of 1921, District Court, Madura), 
preferred against that of the Court of the 
District Munsif, Madura Taluk at Madura, iu 
O. S. No. 285 of 1920. 


Mr. C. A. Seshagiri Sastri, for the Appela 
lant. 

Mr, K. 8. Ramabhadra Iyer, for the Ren 
spondents, 
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two questions are raised neither of them 
having been agitated in either of the two 
lower Courts. "The first is this It is a 
question of possession and the lower Ay pel- 
late Court has.held that the plaintiff re- 
spondent was in possession of the suit pro- 
perty through lessees till 19L4, andupto 19069 
through a mortgage under Ex.J. The suit 
wag, therefore, in time as 12 years had not 
elapsed between 1909and 1920,the date ofits 
institution. These two questions that have 
been raised in second appeal both relate 
to this mortgage, Ex. J. It is said that 
the plaintiff was an adopted son and that 
Hix. J was effected while he was a minor; 
and lastly that a natural brother of his 
effected the mortgage presumably as his 
guardian. It is said that there is no finding 
that the natural brother was uuder the 
circumstances a de facto guardian of the 
minor. It may be added that the minor has 
adopted this transaction on attaining major- 
ity and has in fact in 1920 discharged the 
mortgage. There was, therefore, presumably 
no objection on the part of the late minor 
to what was doneon his behalf. 
cult to see how the appellant here, a com- 
plete stranger to the transaction, can take 
this objection, Ifthe natural brother was 
a de facto guardian, he can act as such under 
the decision of Vemulapalli Seetharamma 
v. Naganti Appiah (1). It is, in my opinion, 
too ‘late now in second appeal to agitate 
this question for which fresh evidence would 
be necessary. 

The second point raised is that under 
8.68 of the Evidence Act there has been 
no proof that Ex J was properly executed 
because none of the attestors to the docu- 
ment were called. For the respondent it is 
said that the suit was not on Ex. J but that 
was a mere piece of evidence which it was 
not necessary to prove in this way. How- 
ever that may bethe point was not raised 
in the Courts below and there is authority 
in this Court to say that itis one of mixed 
law and fact and cannot be raised for the 
first time in the Appellate Court. hee 
Rangaswamy Ayyangar v. Veeraraghava- 
chary (2). 1 am, ‘therefore, of opinion 
that neither of these questions can be 
raised in second appeal forthe first time 


(1) 92 Ind. Cas. 827; (1926) M. W, N. 238; 23 L. W. 
285: A. I. R..1926 Mad. 457; 50 M.-L. J. 659. 

(2):76 Ind. Cas. 1003; 33M. L. T. 73; 18 L. W. 620; 
(1928) M. W. N. 789; 46 M. L. J, 56; A. LR. 1924 Mad. 
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SATYADEVA SAHAY V. JHAM SEL KUER. 
JUDGMENT.—In this second appeal 


It is diff- ` 


‘He, therefore, 


(97-1. C1926}. 


and the second appeal must be dismissed 
with costs. 
V. N. V. Appeal dismissed. 
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PATNA HIGH COURT 
Crvit Reviston No. 70 or 1925. 
June 4, 1926 
Present:— Justice Sir John Bucknill, Kr. 
SATYADEVA SAHAY AND oTHERS— 
PLAINTIFFS—PETITIONESS 
VETSUS 
Musammat JHAMEL KUER AND oTrERs 
DEFENIANTA— OPPOSITE PARTY. 

Occupancy holding—Transferee of portion, not re- 
cognised by landlord, whether necessary purty to suit 
for rent. - 

A purchaser of part of an occupancy holding who 
has not been recognised as a transferee by the. 
landlord is not a necessary party to a suit for rent 
by the landlord, and cannot, therefore, he propery 
joined as a party to such a suit. [p.613, col. 1.] 


Application against an order of thet, 
Second Munsif, Gaya, dated the 28th Janu-. 
ary, 1925. 

Messrs. S. M. Mullick, N. C. Sinha, S. N. 
Roy, Shiveshwar Dayal and B. K. Prasad, 
for the Petitioners. 

Mr Jalgobind Prasad Sinha, for the 
Opposite Party. | 

J UDG MENT.—This is an application ., 
in civil revisiona] jurisdiction made under . 
simple circumstances. 

Some of applicants are proprietors of a! 
certain property and brought a rent suitin 
the Court of thé second Munsif, Gaya, against, . 
the first of the opposite party for arrears. 
of rent. They impleaded all the members . : 
of the opposite party (with the exception of. 


the second opposite party) as being co- — 


sharer landlords, as defendants, purporting 
to act under s. 148A of the Bengal Tenancy, 
Act. So far no difficulty. had arisen; but 
in January last it would seem that one 7 
Mosaheb Singh applied to the Munsif to be 
made a co-defendant; he alleged that the 
first opposite pariy had sold a portion of 
the property of which she was a holder to, 
one Chamo Singh and that Chamo Singh. 
had sold in his turn to this Mosaheb Singh. 
asked to be made a co- 
defendant allegin g that he had some sort of 
interest in the suit. To this, however, the ` 
applicants not unnaturally object. They | 
state that they had no knowledge of the. 
transfer alleged to have been made’ and 
that he, Mosaheb Singh, had no locus standi, 
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However, on the 24th of January last, the 
Munsif ordered that Mosaheb Singh should 
be made aco-defendant. Itis against this 
order that this application has now come 
before this Court. 

It is difficult to understand how it is 
possible for the Munsif to have acceded to 
the application of this Mosaheb Singh to be 
joined as aco-dtfendant. It is quite. clear 
from the cassof Gananath Satpathy v. Hari- 
har Pandhi (1) decided by their Lordships 
the Chief Justice and Mr. Justice Mullick 
of this Court, that so far asthe plaintiff 
is concerned here in this suit he wasin 
no way bound to implead this Mosaheb 
Singh as aco-defendant. If he was not 
bound to implead him as a co-defendant, it 
is quite clear that he is not within the 
meaning of the law a necessary party to 
these proceedings; and, if he was not 
a necessary party to the proceedings, it 
seems to me to have been quite irregular 


~ ` for the Munsif to have acceded tohis request 


that he should be made a co-defendant. It 
is true that he, Mosaheb Singh, states in 
his counter-affidavit that he has got some 
sort of interest in the holding which was 
held by the first defendant in the suit. 
He states that the original holding which 
was in the name of the first defendant 
was sold in 1922 to one Chamo Singh so 
far as a portion of the holding is coneern- 
ed and that this Chamo Singh came into 
possession ofit. He also alleges that some 
of the co-sharer landlords did in fact re- 
cognise the transfer to Chamo Singh as 
being atenant and thal some rent receipts 
ware given by some of the co-sharer land- 
lords to this Chamo Singh. He further 
suggests that this portion of the holding 
of the first defendant which was purchas- 
ed by Chamo Singh and which subsequ- 
ently passed into his (Mosaheb Singh's) 
possession, came to be recognised as an 
entire holding. Even supposing all his 
statements were correct, this would not 
affect his locus standi in this suit. The 
case to which I have referred shows quite 
clearly that none of the facts were material 
for the necessity for the impleading of this 
Mosaheb Singh as a defendant by the 
plaintiff. The converse appears to be equal- 
ly the case; if he is nota necessary party 
he has no locus standi and need not be 
joined. 


oa) 48 Ind. Oas. 359; (1918) Pat. 289;.5.P. L, W. 


MANICKA OHETTI V, KUPPUSWAMI ASARI, 


Re ee 
“613. 


In these circumstances I think thé order 
of the Munsif must be set aside and that 
Mosaheb Singh eannot properly be joined 
asa party to these proceedings. The ap- 
plicants will have their costs. 

A. N. A. ; Order set aside, 


MADRAS HIGH COURT. 
APPEAL AGAINST APPALLATE OrDER No. 34 
or 1924. 

January 25, 1926. 
Present:—Mr Justice Venkatasubba Rao. 
MANICKA CHETTI~Appaucantr 

. VErSUS 
KUPPUSWAMI ASARI AND OTHERS 
— RESPONDENTS 

C. P. C. (Act V of 1998), O. XXXIV, r. 7—Re- 
demotion suit—Compromise decree fixing date for 
payment of mortgage amount—Time, whether essence 
of contract—Preliminary decree, whether necessary-— 
Final decree by consent, competency of Court to 
pass. l 
Where in a suit for redemption of a mortgage, a 
dəcres was passed by consent fixing a date for the 
payment of the mortgage amount, it could not be 
held to have been the intention of the parties that 
time was of the essence of the contract. [p. 613, col. 
2; p. 614, col. 1.) 

It is not absolutely necessary that in every mort- 
gage suit there should be a preliminary decree before 
a final decree is passed If the terms of the com- 
promise are that a decree should be forthwith pass- 
ed, a decree which is capable of execution, it is 
perfectly competent to a Court to give effect to the 
compromiss and pass such a decree. [p. 614, col 1.] 

Arunabati Kumari v. Ram Niranjan Marwari (1) 
and Siva Subramania Pillai v. Rakkumuthu Mooppan 
(2), followed. 


Appeal against an orderofthe Court of 
the Subordinate Judge, Vellore, dated the 
18th of July 1923, in AS No 50 of 
1923 (A. S No. 219 of 1922 on the file of the 
District Court of North - Arcot), preferred 
against that of the Court of the District 
Munsif of Tiruvannamalai, in Execution 
Toa No, 473 of 1921 in O. S. No. 1102 of 
1916. 

Messrs. N. Chandrasekhara Ayyar and A. 
Venkatasubha Mudaliar, for the Appellant. 

Mr. K. Rajah Ayyar, for the Respondents. 


JUDGMENT'.—The learned Subordi- 
nate Judge has held that time is not of 
the essence of the contract. Thisis appar- 
ently alsothe view taken by the District 
Munsif. The suit was instituted for redemp- 
tion of a property mortgaged By consent 
of parties a decree was passed which fixed 
adate for the payment of the mortgage 
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amount. In these circumstances there is 
nothing which will justify the inference 
that the parties intended that the time 
should be of the essence of the contract. 
I agree, therefore, that the decision of 
the lower Court on this point is correct. 
Secondly, it has been contended that 
the decree passed was a preliminary decree 
and was, therefore, not executable. If 
‘the decree was really a preliminary decree, 
if would no doubt be necessary to have a 
final decree before the application for exe- 
cution of the decree could be entertained. 
But, in this case I am satisfied that the 
decree passed is not a preliminary decree. 
As has been pointed out in Arunabati 
Kumariv. Ram Niranjan Marwari (1) and 


Siva Subramania Pillai v. Rakkumuthw 


Mooppan (2) it isnot absolutely necessary. 
that in every mortgage suit there should 
be a preliminary decree before a final 
decree is passed. If the terms of the com- 
promise are that a decree should be forth- 
with passed, a decree which is capable of 
execution, itis perfectly competent to a 
Court to give effect to the compromise 
and pass such a decree. Agreeing with 
the lower Court, I hold that the decree 
that was passed in this case was an exe- 
cutable decree. My decision on both the 
points is against the petitioner. Civil mis- 
cellaneous second appeal fails and is accord- 
ingly dismissed with costs. 

V. N. V. Appeal dismissed. 

A. N. A. 

(1) 58 Ind. Cas. 299; 2 P. L. T. 38. 

(2) 79 Ind. Cas. 418; (1924) M. W. N. 454; 19 L. W. 
502; A, I. R. 1924 Mad. 645. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER 
No. 181 or 1924, 

April 26, 1926. 
Present:—Mr. Justice Cuming and 
Mr. Justice Page. 

RASIK MORAL, Minor, BY HIS NEXT 
Fripnp SASHI BHUSAN MANDAL~— 
DEFENDANT—APPELLANT 
VETSUS 
Kumar JYOTISH KANTHA ROY— 
—PLAINTIFF— RESPONDENT. 

Minor—-Guardian ad litem, notice on, if sufficient— 
Minor, if should be served in person. 

Service of notice of appeal on the guardian ad litem 
of a minor respondent is good service. Where a 
guardian ad litem has been appointed notice should 
othe served on the minor himself, [p. 615, col. 1.) 


RASIK MORAL V. JYOTISH KANTHA ROY, 


[97 I. O. 1926] 


Appeal against an order of the Addi- 
tional District Judge, Khulna, dated the 


lst October, 1923. 
Babu Hemendra Chandra Sen, for the 
Appellant. 


Dr. Dwarka Nath Mitra and Babu Narain 

Chandra Kar, for the Respondent. : 
JUDGMENT. 

Cuming, J.—This is gn appeal against 
an order of the learned Additional District 
Judge of Khulna rejecting an applicaticn 
for re-hearing of an appeal under O. XLI, 
r. 21, ©. P. O. It would appear that the 
present petitioner and his brothers were 
respondents inacertain appeal, the peti- 
tioner who wasa minor being represented 
in the appeal by a guardian ad litem ap- 
pointed by the Court. The appeal was 
duly heard and was decreed against the 
respondents. ‘The present petitioner then 
moved the Court and asked that the appeal 
should be re-heard on the ground that no 
notice had been served upon him, the peti- 
tioner. The learned Judge has found and 
the fact has not been controverted that 
notice was duly served upon the guardian 
ad litem of the petitioner in the case and 
he, therefore, refused the application for 
re hearing. 

The petitioner, a minor, has appealed to 
this Court and Mr Sen’ contends on his 
behalf that it is necessary that notice should 


. be served not only on the guardian ad 


litem but also on the minor himrelf. What 
possibly could be the object in serving 
notice on aminor, Mr. Sen has not explain- 
ed to us. His main contention is that the 
Code provides that notice must be served 
on the respondent in person. Hecontends 
that; by the words “on the respondent in 
person” are meant ‘‘on the minor in person,” 
Therefore, it is necessary to serve notice 
personally on the minor. No doubt the 
Code uses the expression “on the defendant 
in person.” ButI do not think it meana 
that in a case where there has been a 
guardian ad litem appointed by the Court 
on behalf of the minor, service of notice 
must benot on the guardian ad litem but . 
onthe minor himself. For, it is quite ob- 
vious that the language of the Code does 
not admit that there should be service on 
both these persons. I donot think, there- 
fore, that processes should be served on 
the minor and not on the guardian ad litem, 
the person in whose hand the conduct of 
the caseis. It would be obviously absurd 
to serve notiee on a child of, say, six months 
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old, yet, if Mr. Sen's contention had any 
substance in ita child of six montha old 
is the proper person to bə sarved with 
notice and not any guardian adlitem. I 
think this is sufficient to dispose of the 
appeal. 

Mr. Sen has drawn our attention to one 
decision of this Court in support of his 
contention. Itis the case of Suresh Chunder 
Wum Chowdhry v. Jagut Chunder Deb (1). 
Mr. Sen has drawn our attention to page 
2154. There the learned Judge Mr. Justice 
Wilson remarked: “I should hesitate to say 
that service on a guardian ad litem is good 
‘service under the Code.” With great res- 
pect tothe learned Judge I may point out 
that this particular point, namely, whether 
service ona guardian ad litem was good 
Service was apparently not one of the points 
on which the appeal before the learned 
Judge turned. Therefore, this remark must 
be taken as being an obiter dictum. But 
the learned Judge, however, went on to say: 
“But ifthe appointment of the guardian, 
however, irregular, was not a nullity, it 
follows, I think, that the guardian had 
power to waive, and by appearing and de- 
fending did waive, all objections arising 
from want of service or defect in the ser- 
vice of summons.” Now it appears that in 
this case the guardian al litem did appear 
and, therefore, by appearing waived all 
objections which might have arisen from 
want of service or defect in the service of 
summons. The finding of the learned 
Judge, I think, is correct and the service 
-of summons on the, guardian ad litem is 
good service for the purpose of the appeal. 

The appeal must, therefore, be dismissed 
with costs. Hearing-fee three gold mohurs. 

Page, J.—I agree. The observation of 
Maclean, CO. J, and Banerji, J., in Jatindra 
Mohan Poddar v. Srinath Roy (2) would 
appear to support the view we take. . . 

M. B. Appeal dismissed, 

A N.A. 


(1) 14 C. 204; 7 Ind. Dee. (N. 8.) 135 (F. B). 
(3) 26 C. 267; 3 C. W. N. 261; 13 Ind, Dec. (N. s.) 
77 
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MANDAVILLI SHEETHARAMAMMA V, ATTIVILLI SURYANARAYANA. 
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MADRAS HIGH COURT. 
Secono OCrvit ArPBAL No 708 or 1923, 
April 26, 1926, 
Present:—Mc. Justice Ramesam and 
Mr, Jnatice Venkatasubba Rao. 
MANDAVILLI SER THARAMAMUMA 
AND ANOTHEx —DarunDANTs-—-APPELUANTS 
i versus 


ATTIVILLI SURYANARAYANA~— 


PLAINTIFF—R&SPONDENT, 

Hindu Law—Adoption—Husband's assent, whether 
may be implied from conduct—‘Hxpress authority.” 
meaning of--Giving and taking by husband—Datta 
homam by widow after husbands death—Adoption, 
validity of. 

Under ths Hindu Law as administered in Southern 
India, the consent or authority of a husband to an 
adoption by his widow need not necessarily be express 
but may be implied from conduct. The expression 
“express consent’ used in this connection means noth- 
ing more than positive consent as distinct from ab- 
səncə of dissent which is sufficient according to the 
Bombay School. [p. 617, col. 2.] 

Giving and taking is of the essence of an adoption. 
Where the giving aud taking is complete but the 
case is one which requires daita homam, such religious 
part of the ceremony can be validly deferred to a 
subsequent period. ip. 618, col. 2. 

Venkata v. Subhadra (4) and Subbarayar v. Subbam- 
mal (3), relied on. 

Where it has been settled that a boy should be 
adopted and his custody has been parted with by his 
parents finally and a date is fixed for the datta homam 
esremony and a few days before that, the adopting 
father suddenly dies and nothing has happened after 


“the bringing of the boy to show thatthe adoptive 


father has changed his attitude towards the boy, such 
facts constitute a cogent indication of the husband's 
wishes which enable the widow to adopt. [p. 616, 
a aay cases where the process of adoption has be- 
gun by a giving and taking in the lifetime of the 
adopting father, there is a clear indication of his 
desira and no further authority is needed to enable 
ths widow to adopt. jibid.] 

Second appeal against a decree of the 
District Court, Vizagapatam, dated the 26th 
March 1922, in A.S No. 408 of 1920, pre- 
ferred against that of the Court of the Sub- 
ordinate Judge, Vizagapatam, dated the 
90th April 1920. in O. S. No. 29 of 1919, 

Messrs. G. Lakshmanna and A. Satya- 
narayana, for the Appellant. | 

Messrs B. Satyanarayana and C. Rama 
Rao, for the Respondent. 


JUDGMENT. . 
Ramesam, J.—I have had the advant- 
age of perusing the judgment of my brother 
Venkatasubba Rao, J.. I will add a few 

reasons for agreeing with it. l l 
“In this first place I agree with him in 
thinking that the phrasé ‘‘express authority 
of the husband” so often used in decisions 
means nothing more than an effirmativa 
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indication enabling the widow to adopt, 
which can be traced to the mind of -the 
husband. The word “express” is used in 
opposition to the state of the law in 
Bombay where non-forbidding of adoption 
by the widow is taken as equivalent to 
authorisation. In Sri Virada Pratapa 
Raghunada Deo v. Sri Brozo Kishoro Patta 
Deo (1) we have got the words “express 
authority” in two places at page 77*, and at 
page 78* ‘express permission’. The Judicial 
Committee then referred to Justice Hollo- 
way’s opinion in the Ramnad case [Collector 
of Madura v. Muthu Ramalinga Sethupati (2)] 
and to the manner in which it was dealt with 
by the Judicial Committee. They said:— 

“It pointed out that on the question— 
who are the kinsmen whose assent will 
supply the want of a positive permission 
from the husband, ete.” Thusit is clear that 
the word ‘express’ is not used in opposition 
to the word ‘implied’ and an authority can 
be implied from the facts of a particular 
case. In Subbarayar v. Subbammal (3) 
their Lordships say: “Inthe circumstances 
of this case, the direction in the Will...most 
clearly implied that datia homam should 
precede the wpanayanam." 

Secondly, there are two essentials requi- 
site for the validity of an adoption: 

(1) giving and taking, 

(2) datta homam (only in certain cases). 


Where only the giving and taking is 
complete but the case is one which requires 
datta homam, it may be said that process of 
adoption has begun but is not completed, 
until vatta homam is performed. In such 
cases it has been held that the datta homam 
may be performed later on even if both the 
natural parents of the boy are dead [ Venkata 
v. Subhadra (4).} It is true that in the cere- 
mony of daita* homam, there is always a 
formal giving and taking even if previously 
there had been, an informal giving and 
taking and because of this Mr. Satyanara- 
yana contends for the respondent that 
the first giving and taking is nothing 
and the second giving and taking is 
everything and it cannot be said that 
the process of adoption has begun, for 


he asks, if the first giving and taking has 
(1) 1M. 69; Jl Mad. Jur. 188; 31. A 154; 25 W.R, 
91. 3Sar..P.C. J, 583; 3 Suth. P. C. J. 263; 1 Ind, 
Dec. (x. 8.) 45 (P. O.). | ; 
(2) 3 M. H. © R. 206. 
(3) 21 M. 497 at p. 502; 7 Ind. Dec. (x. s) 708. 
(4) 7 M. 548; 8 Ind. Jur. 557; 2 Ind. Dee. (x. 3.) 
964. 
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any significance why should it be repeated 
in the datta homam ceremony? The reply 
to this argument is that the repetition is a 
purely formal matter and if the giving and 
taking in the course of datta homam is the 
only real giving and taking, it could not 
be held that the dattu homam can be per- 
formed by a relation after the death of both 
the parents, as has been held in Venkaia v. 
Subhadra (4) for an orphan cannot be given 
away It follows, therefore, in all cases’ 
where the process of adoption has begun 
by a giving and taking in the lifetime of 
the adopting father there is a clear indica- 
tion of his desire and no further authority 
is needed to enable the widow to adopt. It 
should be necessarily implied in such 
taking by the adoptive father. In the 
practical application of this rule, no doubt 
some caution will have to be observed. 
There may be cases where a boy is brought 
merely for trial, that is, kept on probation... 
It cannot be said in such cases there is a 
complete giving and taking on account of 
the temporary parting of the parent's 
custody. But where it has been settled 
that the boy should be adopted and his 
custody has been parted with by the 
parsats finally and a date is fixed for the 
datta‘\homam ceremony and a few days 


' before that the adopting father dies by a 


sudden attack of collic or other disease and 
nothing has happened after the bringing 
of the boy to show that the adoptive father 
has changed his attitude towards the boy, 
such facts constitute a cogent indication of 
the husband’s wishes. whieh enable the 
widow to adopt. Itis said that this point 
was not raised in the Courts below. In the 
similar case of Subbarayar v. Subbammal 
(3) also, there was no issue but on the 
ground that all the facts were known and 
there was no prejudice, their Lordships 
affirmed the decree on the ground of a 
taking and acceptance at a different date 
from that found by the lower Court. In 
the present case, the facts were pleaded in 
the written statement and found by the 
Courts below. 

I agree with the order proposed by my 
learned brother. The memo. of objection is 
dismissed. No order as to costs. 

Venkatasubba Rao, J.—The plaint- 
iff is the daughter’s son of one Kurmana- ' 
dham, deceased, and he files the suit for a 
declaration that the 2nd defendant has not 
been validly adopted by the Ist defendant, 
the widow of Kurmandham. 
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The defendants relied upon oral author- 
ity said to have been given by Kurmana- 
dham some 4 hours previous to his death 
on the 1l0th of June, 1916. Both the lower 
Courts have disbelieved the specific case 
set up and have allowed the plaintiff's 
claim. This is a finding of fact and we 
cannot interfere with it in second appeal. 
On behalf of the. defendants, however, the 
case has been presented to us from a some- 
what different standpoint. In regard to 
the facts upon which depends the question 
of law raised, there is no dispute. The 
2nd defendant was living with his natural 
father at Cocanada and Kurmandham was 
a resident of Anakapalli. On the lst of 
June 1916 the boy was taken from Cocanada 
to Anakapalli with a view to his being 
adopted. Three letters passed between 
Kurmanadham and the father of the boy 


between the znd and the 7th of June 1916, 


Which show that in respect of the contem- 
plated adoption all the terms were settled. 
y’ An auspicious day was chosen and the 

adoption was fixed for the 16th of June 
"1916. Unfortunately, in the meantime, on 

the 10th of June Kurmanadham died. The 
ceremony of adoption was performed on the 
24th of June, the boy was formally given 
and taken and there was also the perform- 
ance of datta homam. 

These facts are clearly set forth in the 
written statement of the defendants and 
are found to be true by the learned District 
Judge. We are not, therefore, called on to 
deal with the evidence in the case, the 
only question to be decided being, what is 
the legal effect of the facts found. Mr. 
Loikshmanna, the learned Vakil for the de- 
fendants puts his case in two ways. He 
says first, from the facts found, the hus- 
band’s consent to the wife making the 
adoption may be implied. Secondly, that 
the secular act of giving and taking the 
boy having been completed in the lifetime 
of the husband, the religious act of datta 
homam essential to complete the adoption, 
mav be performed subsequent to his death. 

If either of these contentions is accepted, 
the appeal must be allowed and, in my 
opinion, both these propositions are sound. 

in regard to the first contention, the ques- 
tion resolves itself into this. Can a hus- 
band’s consent or authority be implied from 
his conduct? If in law it can be implied, 
the facts of the present case lead almost 
to an irresistible conclusion that the wife 

did have the necessary anthority, While the 
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law says thatthe widow must have her hus- 
band’s consent, if does not restrict the 
manner in which that consent may be given. 
Whether consent was given is a question 
of fact and I fail to sea why it cannot be 
implied from conduct. The plaintiff's 
learned Vakil points out that what is 
recognised in the decisions is the husband's 
“express consent.” Itis undoubtedly true 
that in the decisions of the highest author- 
ity, the expression is “express consent." 
But what does that expression mean? In 
the leading case on the subject the Collec- 
tor of Madura v. Moottoo Ramalinga Sathu- 
patty (5) the Privy Council points out how the 
various schools in India accepting thesame 
text as their authority, have developed 
different rules of law in regard to the 
widow's power of adoption. Their Lord- 
ships observe:— 

“All the Schools accept as authoritative 
the text of Vasishtha, which says; ‘Nor let 
a woman give or accept ason unless with 
the assent of her lord.’ But the Mithila 
School apparently takes this to mean that 
the assent of the husband must be given 
at the time of the adoption, and, therefore, 
that a widow cannot receive a son in adop- 
tion, according to the dattaka form, at all. 
The Bengal School interprets the text as 
requiring as express permission given by 
the husband in his lifetime, but capable 
of taking effect after his death ; whilst the 
Mayukhu, Kaustubha, and other treatises 
which govern the Mahratta School, explain 
the text away by saying, that it applies 
only to an adoption made in the husband's 
lifetime, and is not to betaken to restrict 
the widow's power to do that which the 
general law prescribes as beneficial to her 
husband's soul.” It is now settled that in 
Southern India as in Bengal, the husband’s 
assent is required and in the passage 
quoted ahove that assent is described as “‘ex- 
press permission.” ‘These words are used 
to make the contrast between the law as 
accepted by the Bengal School and the 
Mahratta School. The Mahratta doctrine 
proceeds upon the view that the adoption 
being beneficial to the husband's soul, where 
he has not intimated his prohibition, assent 
may be assumed, In Bengal and Southern 
India, on the other hand, assent cannot be 
inferred from the mere absence of prohibi- 


(5) 12 M L A. 397: 1 B. L, R. P. O. 1; 10 W, R.P. 
O. 17; 3 Mad. Jur, 298; 2 Suth. P. O. J. 135; 2 Sar, 
ao, 361; 20 E. R. 389; 1 Ind. Dec. (N. 8.) 1 
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on; something more is required; there 

must be’positive or affirmative consent given 
by the husband. Putting it in other words, 
accordiag tothe Mahratia School if there 
is no dissent, assent may be assumed. In 
Bengal and Southern India, the absence of 
dissent or prohibition is not sufficient but 
positive assent must be proved if the 
judgment of the Privy Council in 
Collector of Madura v. Muthuramalinga 
Sethupathi (5) is carefully read, it will be 
seen, that itis to bring out this distinction 
their Lordships use the expression ‘express 
consent’, This distinction is of great im- 
portance and cannot be ignored when the 
law obtaining in different Provinces is 
under discussion. Now it will be observed 
that in the same judgment besides the 
word “express”, two other words are used 
in this connection, namely, formal and 
positive. The expression ‘express consent’ 
means nothing more than ‘positive consent.’ 
What then is the true rule deducible? If 
from the circumstances you can infer that 
the husband did not prohibit the adoption 
and nothing more, that is not sufficient; 
but ifyou caninfer that he assented to or 
authorised the adoption, that is clearly 
sufficient: Tne following passage in West 
and Buhler, 3rd Edition at page 957 sup- 
ports my viewi— o m 

“Any unequivocal indication of his assent 
would probably be taken as equivalent to 
an express command.” 

In this case the only reasonable inference 
from the proved facts is, that the husband 
gave his consent to his widow making the 
adoption and on this ground I would hold 
the adoption to be valid. 

In regard to the second contention of Mr. 
Lakshmanna, it is clearly borne out by 
authority. Venkata v. Subhadra (4) is the 
converse of the present case. It was the 
natural father of the boy that died after the 
. gift and the acceptance. At the datta homam 
which was performed subsequent to his 
death the elder brother of the boy made 
the formal gift. The learned Judges holding 
that there was giving and taking in the 
lifetime of the natural father, upheld the 
adoption on the ground that the religious 
rite was essential only to complete the 
adoption. Subbarayar v. Subbammal (3) 
is, however, a parallel case. The boy was 
given and taken and subsequently the 
adoptive father died. The ceremony of 
datta homam was performed by his widow 
and the adeption was held valid. The 
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principle underlying these cases is, that 
giving and taking is of the essence of the 
adoption and the religious part of it can 
be deferred to a subsequent period. I 
am prepared to follow these cases and on 
this ground also I confirm the adoption. 

The result is, the appeal is allowed and 
the plaintiff's suit is dismissed. The 
defendants will have their costa of this 
appeal, but the parties will bear theirown 
costs in the lower Courts. 

V. N. V, 

A. N, A. 


Appeal allowed. 


PATNA HIGH COURT. 
SECOND Orvit APPgaL No. 31 or 1924, 
July 8, 1926. >- 
Present:—Mr. Justice Adami and \, 
Mr. Justice Macpherson, i 
Musammat SHEORATNI—DsSFENDANT 
No. 2—ÅrPELLANT 
VETSUS 
MUNSHI LALL—P taintirr—ResponDent, 

Muhammadan Law—Pre-emption—Right by vicinage 
—Owner of homestead land, whether entitled to claim 
pre-emption— ‘Akar’ and ‘hait, meaning of. 

Under the Mubammadan Law, the owner of a plot of 
homestead land can claim a right of pre-emption on 
the ground of vicinage in respect of an adjoining 
house. The right of pre-emption on the ground of 
vicinage is not confined to owners of houses or gar- 
dens. [p. 619, col. 1.] 

The term ‘akar’ in the sense in which it is liable 
to pre-emption has a wide meaning and is not con- 
fined to land covered with buildings. The word ‘Aait’ 
as used in Muhammadan Law in this connection is not 
restricted in its meaning to a garden as ordinarily 
understood and includes any small enclosure of land 
in the nature of homestead land or compound land, 
where the convenience of the owner would be im- 
paired bya distasteful neighbour. fp. 820, col. 2.] 

Appeal against a decision of the Sub- 
ordinate Judge, Patna, dated the 5th Octo- 
ber, 1923, confirming that of the Officiating 
Munsif, Patna, dated the 9th September, 
1922. 

Messrs. N. C. Sinha and N. C. Ghose, for 
the Appellant. 

Messrs. A. B. Mukerji and B. B. Mukherji, 
for the Respondent. 

JUDGMENT. 

Macpherson, J.—The plaintiff sued 
for pre-emption of a house in Mahalla Gudri 
in Patna City which the appellant had 
purchased from the owner, defendant No. 1. 
The suit was decreed and the appeal of the 
vendee having been dismissed, she has pre- 


ferred this second appeal, 
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The plaintif claimed the right of pre- 
emption on the ground of vicinage as 
owner of a plot of homestead land ad- 
joining the house bought ty appellant. All 
the points raised in the Courts below 
have been determined in his favour and 
in second appeal Mr. Naresh Chandra Sinha 
on behalf of.the appellant raises only 
one point. It is that the rigbt of pre- 
emption onthe ground of vicinage does 
not extend to the case ofa person like the 
plaintiff whose property contiguous to the 
subject of pre-emption is only a plot of 
land on which no house stands, and which 
is not alleged to bea garden or walled en- 
closure. 

The findings of fact are that the plot of 
the plaintiff is homestead land, that there 
are on it the remains of a house though 
these remains cannot at present be de- 
scribed as a house, 
His present 
dwelling-house is sixteen houses distant. 


t was conceded in the trial Court on 


behalf of the defendant-appellant that the. 


owner of the housein suit would have a 


right of pre-emption in respect of plaintiff's: 


plot. 

- The learned Advocate for the appellant 
contends that only the owner of a house 
ora garden contiguous to the subject of 
pre-emption has right of pre-emption on 
the ground of vicinage. In sapport of this 
contention he refers first to the fact that 
the object of the right is the exclusion of 
one who might be a disagreeable neigh- 
bour. But obviously it may be as desirable 
to ward offa disagreeable individual from 
proximity to the plaintiff's building sité as 
from proximity to his garden and for the 
sime reasons. He then cites para, 539 of 
Tyabji's Principles of Muhammadan Law 
first as showing that ‘akar’ or land alone 
can validly be the subject of pre-emption, 
and then for the statement (1) that ‘akar 
according to the Fatawa-i-Alamgiri strictly 
means “space covered with buildings” and 
(2) that “The Prophet has said that there 
is no shoofa exceptin.a rubu or mansion, 
anda hait or garden.” Now all these state- 
ments are based on Baillie’s Digest and the 
portions relied upon give, to say the least, 
an inadequate idea of the original. At page 
472 we have— 

“The hing sold must ate or what 
comes within the meaning of it, whether the 
‘akar’ be divisible or indivis SE- bath 
or well, or a small house.” 


~~ 
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To this statement in the text there is a 
footnote 2. 

“2, The strict meaning of the word is “a 
space covered with builaings”, so that 
properly speaking the term is not applic- 
able toa Zuyut (Fut, Al. Vol. III, page 
603). But according to the Kifayah (Vol. 
IV, page 940), and the Inayah (Vol. IV, 
page 263), ‘akar’, in the sense in which it is 
liable to pre-emption, includes a 2uyut. 
According to Freytag, zuyut is a field, 
whether arable or pasture.” 

Again at page 473 we have the follow- 
ing in the text:— 

“Our, masters have said that moveables 
are not directly or by themselves proper 
objects for the right of pre-emption, but 
that they are so as accessories to akar; and 
that akar, such as mansions, vineyards, and 
other kinds of land (literally ‘and the rest 
from among lands’) are directly the objects 
of the right. There is no pre-emption in 
moveables, because the Prophet has said, 
there is no shoofa except in a ruba or 
mansion, and a hait or garden.” 

There is a footnote to this statement: — 

“1. Hidayah, and Kifayah, Vol. LV, page 
940. Hart means properly a wall, or that 
which surrounds, though applied elliptically 
to the enclosure (Freyteg). Comparing 
this with note 3, page 471, and note 2, page 


.47z, it would seem that the right of shoofa 


is, strictly speaking, applicable only to 
houses and small enclosures of land. It 
has been held, however, to extend to a 
whole mouza or village—S. D. A., Calcutta 
Reports, Vol. ITI, page 85.” 

As to shoofa, Baillie says: “In law it is 
a right to take possession of a purchased 
parcel of land” (bukut a‘piece or fragment 
of land’ Note 3, page 471). 

Clearly, therefore, the argument finds 
no support from the quotations when they 
are read in their context. It is obvious that 
akar in the sense in which it is liable to 
pre-emption has an extended meaning. It 
is not confined to land covered with 
buildings. It may bea well or a bath, no 
less than a house. It need not be a garden 
in our sense of that term but may be vine- 
yard.and if not all, at least certain other 
lands besides the site of a house, well or 
bath and a vineyard, at least ifthe land is 
a small enclosure. It is difficult to see 
what ‘other lands’ could be more suitable 
subjects of shoofa than such as the plot 
now in controversy, which is less than one 
katha in area or rather mere than the site 
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of the housein suit which extends to half 
a hatha. 

It may be observed that the author of 
the text-book referred to sets out that the 
‘Jar or neighbour who may be a pre- 
emptor “is the owner of property adjoin- 
ing the subject of pre-emption”, and he 
appears to consider thatthe property may 
be ‘neighbouring land’ of any kind. No 
doubt the view expressed in Wilson’s Digest 
of Anglo Muhammadan Law is that pre- 
emption can only be claimed on the ground 
of mere Vicinage as between contiguous 
houses and gardens. But the only refer- 
ence given, Shah Mahomed Hossein v. Shah 
Mohsun Ali (1) does not support the pro- 
position as. itis stated. As will presently 
be indicated, the view which obtained in 
that case was that a neighbour's rights ex- 
tend...... only to houses, gardens and small 
plots of land. Mr. Ameer Aliin his Muham- 
madan Law appears to approve of that view. 
In my judgment the word kait in the 
saying of the Prophet is not adequately 
represented by the English word ‘garden’, 
probably not even literally and certainly 
not in the sense in which hait is liable to 
pre-emption. In thelatter contingency hait 
includes if not zuyutin the sense of any 
field arable or pastural, certainly a small 
enclosure in the shape of a plot of home- 


stead land, which has been and is to be. 


utilised as a site for a house, especially 
when it is situated ina thickly populated 
area of a large town. 

Support is obtained for this view in 
the observations made in the judgment in 
Shah Mahomed Hossein v. Shah Mohsun Ali 
(1) and in cases there cited. The decision 
was indeed that a neighbour cannot claim 
the right of pre-emption on the ground 
of vicinage in respect of a mouza or a large 
estate; butin delivering the judgment of 
the Full Bench, Couch, C. J., remarked 
that, “that the better opinion might be that 
akar should be construed to mean houses 
and small enclosures of land. But we rely 
rather on the uniform series of decisions, 
which very clearly recognize that the right 
of pre-emption on the ground of vicinage 
does not extend to estates of large mag- 
nitude, but only to houses, gardens, and 
small parcels of land.” 

The same question had in 1856 been 
stated by the Judges of the Agra Sadar 
Court as “whether entire mahals or estates 


(1 6B L. R. 41, 14 W. R. F. B. L 
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were intended, or merely parcels of lanus, 
gardens, and the like,” the latter view being 
supported by the saying of the Prophet 
already quoted. In Ejnash Kooer v, Sheikh 
Amzudally (2) the principle is considered 
to be that, “when either houses or small 
holdings of land make parties, in fact, such 
near neighbours as to giye a claim on 
the ground of convenience and mutual 
servience, the claim in right of pre-emption 
will lie.” 

In Abdul Azim v. Khondkar Hamedali 
(3) if was remarked that “the law was 
intended to prevent vexation to holders 
of small plots of land who might be 
annoyed by the introduction ofa stranger 
among them,” 

It would seem clear, therefore, that the 
Courts even when referring tothe saying 
of the Prophet never contemplated that 
the word ‘hait there used was restricted 
to a garden as ordinarily understood; an? 
any small enclosure of land is included a 
least if it is of the nature of homestead 
land or what we may call compound land, 
where the convenience of the owner would 
beimpaired by a distasteful neighbour. 

On behalf of the respondent it is further 
pointed out that the doctrine of pre-emption 
is based upon reciprocity and the appel- 
lant having admitted that the owner of the 
house in dispute would have been entitled 
to claim pre-emption of the plaintiff's 
homestead plot, it follows that the plaintiff 
is entitled to claim pre-emption of the ap- 
pellant’s house and site. The contention 
has force; but 1 prefer to rest the decision 
in this case upon the view that the plot 
of plaintiff is akar and that ‘hart’ does not 
merely mean ‘garden’ but includes also 
other lands among which the plaintiff's 
plot is certainly included. 

Upon this view this appeal is without 
merits and I would dismiss it with costs: 

Adami, J.—I agree, 

A. N. A. 

(2) 2 W. R. 261. 

(3) 2 B. L. R.A. O. J. 63; 10 W. R. 356; 1 Ind. Dec. 
(x. s.) 690. 


Appeal dismissed. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATA Diecake No. 245 
i oF 19.4. 

March 25, 1926. 
Present:—Mr. Justice Cuming and 
Mr. Justice Page. 

DEBI RAM PATN[I—Dergnpant 
—— APPELLANT 


VETSUS 
MOBESWAR ALI LASKAR— 
"PLAINTIFF— RESPONDENT. 

Muhammadan Law-—Sunni School—Mother, right 
of guardianship of minor child—Proper guardian, who 
is-—Transfer by mother, validity of. i 

Under the Muhammadan Law the mother is only 
entitled to the custody of the person of her minor 
child up to a certain age according to the sex of the 
child. She is not the natural guardian. The father 
alone or if he be dead his executor is the legal 
a” under Sunni Law. |p. 621, col. 2; p. 622, 
coli. 1. 

The mother has no larger powers to deal with her 
minor child's property than any outsider or non- 
relative who happens to have charge of the child for 
the time being. [p. 622, col. I] 

Imambandi v. Mutsaddi (1), followed. 

Appeal, against a decree of the Subordi- 
nate Judge, Cachar, dated the 26th of 
September, 1923, affirming that of the 
T Hailakandi, dated the 23rd of April, 

Babu Satyendra Kishore Ghose, for the 
Appellant. ` 

Babu Nagendra Nath Ghose for Mr. M. 
A. S.M. Akram, for the Respondent. 

SUDGMENT. 

Page, J.—This appeal arises out of a 
suit in which the plaintiff claimed posses- 
sion of certain lands which belongéd to 
one Narai Patni. The lower Court decreed 
the suit. Narai Patni was a co-sharer of the 
lands with his brother Devi Patni, In 1914, 
Narai Patni sold his interest in the lands 
together with other lands to Ohamroo 
Shah and after diverse mesne assignments 
the lands in dispute passed to Abdul Gaffur. 
In-due course Abdul Gaffur died, and his 
heirs, namely, two brothers and his widow 
who represented certain minorsons by a 
kobala dated the 18th September, 1921, pur- 
ported to sell these lands to the plaintiff. 
The plaintiff now sues the defendant No. 1 
and oiher persons to recover possession of 
the lands covered by the kobala dated the 


18th December, 1921, and his claim is to . 
recover possession of this land after having - 


dispossessed the defendant No, 1, the bro- 
ther of Narai 
title. Admittedly the defendant is in 
possession and he resists the plaintiff's 
claim tothe interest of the minor parties 
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Patni, his predecessor in- . 
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to the kobala of 18th December, 1921, upon 
the ground that neither of their two uncles 
nor their mother was entitled in law to 
exesute a transfer of the minor's interest 
in the property. In my opinion this con- 
tention is well-founded. The defendant- 
appellant also claims that the whole suit 
ought to be dismissed uponthe ground 
that the plaintiff has failed to prove that 
either he or his predecessor in-title was in 
possession of the lands within 12 years 
before this suit was instituted. There is 
no substance, in my opinion,in the defence 
of limitation. The suit was instituted on 
the 28th January, 1922, and although the 
successors-in-interest of Narai Patni admit- 
tedly werenever in possession of the land 
the lower Courts have found that on or 
about the llth January, 1914, when Narai 
Patni sold his intere tin the land he was 
in possession either by himself or through 
his brother, the defendant No. 1, who wasa 
co-sharer with himin the property in dis- 
pute. The evidence upon which the Courts 
below reached this finding of facts is some- 
what exiguous, but I am unable to say 
that there was not evidence to support the 
finding, and, in my opinion, the plea of 
limitation fails. The other ground of de- 
fence was sufficiently raised in the earlier 
proceedings having regard to the issues 


‘framed at the trial and the terms of the 


judgment which was delivered, and, in my 
opinion, the plaintiff's cause of action must 
fail to the extent to which he claims pos- 
session of the minor's share of the interest 
in the property which they inherited from 
Abdul Gaffur. The only person who could 
validly transfer the interest of the minors, 
was their legal guardian, that is their 
guardian dejure in accordance with the 
principles of law obtaining among the 
Suani sect of the Muhammadan community, 
or the guardian appointed by the Court. 
Neither the uncles nor the mother of the 
minors in fact or in law occupied the 
position of a legal guardian. In Imam- 
bandı v. Mutsaddi (1) Mr. Ameer Ali in 
delivering the opinion of the Judicial Com- 
mittee of the Privy Council said that “it is 
perfectly clear that under the Muhammadan 
Law the mother is entitled only to the 
custody of the person of her minor child 


g) 47 Ind. Oas. 513; 45 0. 878 at p. 892; 35 M. L. J. 
422; 16 A. L. J. 800; 24 M. L. T. 330; 28 0. L. J. 
409; 23 C. W. N. 50; 5 P, L. W, 276; 20 Bom. L. R. 
PO Nan, M. W. N. 91; 9 L. W, 518; 451, A, 73 
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up to a certain age according to the sex 
of the child. But she is not the natural 
guardian; the father alone, or, if he be dead, 
his executor (under the Sunni Law) is the 
legal guardian. The mother has no ‘larger 
powers to deal with her minor child’s pro- 
perty than any outsider or non-relative who 
happens to have charge fur the time being 
of the infant. The term ‘de facto guardian’ 
that has been applied to these persons is 
misleading: it connotes the idea that 
people in charge of a.child are by virtue of 
that fact invested with certain powers 
over the infant's property. This idea is 
quite erroneous”. Later on in his judgment 


His Lordship added:‘as already observed, 


in the absence of.the father under the 
Sunni Law, the guardianship vests in his 
executor. If the father dies without ap- 
pointing an executor (wasi)and his father 
is alive, the guardianship ofhis minor child- 
ren devolves on- their grandfather, Should 


he also be dead, and have left an executor, 


it vests in him. In default of these de jure 
guardians, the duty of appointing aguardian 
for the protection and preservation of the 
infant's property, devolves on the Judge as 
the representative of the Sovereign. No 
one else has anyright or power to inter- 
meddle with the property of a minor, except 
for certain specified purposes, the nature of 
which is clearly defined.” 

Applying this principle to the facts of 
the present case it is apparent that the 
interest of the minors in the property in 
dispute did not pass by virtue of the kobala 
of the 18th December, 14921. The result 
will be that the appeal will be allowed, 


“and the decree of the Court below varied. 


The suit will be dismissed to the extent of 
the minor's interest in the property but the 
decree will s.and with respect to the interest 
of the two uncles and the mother, the share 
being 4th as regards the two uncles and jth 


“as regards the mother.. We think that the 


appellant should have rd of his- costs in 
all the Courts. | 
Cuming, J.—I agree. 
M. B. 
A. N.A 


+ 


Appeal allowed, - 
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MADRAS HIGH COURT. | 
APPEAL AGAINST Oxpbge No. 380 or 1925. 
March 1, 1426. 
- Present:— Justice Sir William Watkins 
Phillips, Kt, and Mr. Justice Madhavan 
Nair, . 
MADHURA GRAMANI[—DEFENDANT No. 3 
—ArPELLANT 
Versus 

THUMMALA SESHA REDDY AND OTHERS 

—~PLAINTIFF AND DEFaxDANIS Nos, 1 AND 2 ` 
— RESPONDENTS 

C. P. C. (Act V of 1908), O. IX, rr. 8, 9—Partilion 
suit by tenant-in-common, dismissal of, under r. B—- 

Subsequent suit for partition, whether maintainable. 
Vhere a pərson who has obtained a decree for 
joint possession of his share in a piece of land 
brings a suit for partition of his share and separate 
enjoyment thereof and it is dismissed for default 
under O. 1X, r. 8, C. P. O, a subsequent suit for 
partition is not barred by r. 9, inasmuch as the right 
to partition accrues from time to time. [p. 622, col. 


“Madon Mohan Mondul v. Baikanta Nath Mondul (1), 
followed. ; 


In this respect, there is no distinction between 
joint tenants and tenants-in-common, since the right 
to a aa belongs equally to each of them. fp. 623, 
col. 1. a 

Appeal against an order-of the Court of 
the Subordinate Judge, Nellore, in A. S, 


No, 11 òf 1995, A. 3. No. 225 of 1924, Dis- 


trict Court, Nellore, preferred against that 
of the Court of the Principal District 


. Munsif, Nellore, in O. S. No. 8əl of 1922, 


Mr. V.-C. Veeraraghava Iyengar, for the 
Appellant, 

Mr. B. Somayya, for the Respondents. 

JUDGMENT.—This is an appeal 
against an order of remand by.the Subordi- 
nate Judge of Nellore. The District Munsit 
had held that the suit was barred under 
the provisions of O. IX, r. 9 and kad dis- 
missed it. The suit was one for the parti- 
tion of certain property in which the plaint- 
iff claimed a three-fourths share. In the 
year 1911 the plaintift’s assignor had brought 
a suit for obtaining joint possession of this . 
three-fourths share and it had been decreed, - 
In 1917 she filed a suit for partition of her 
share and separate enjoyment and that suit 
was dismissed under O. 1X, r..8. It is now 
contended for the appellant that the present 
suit which is also one for partition is barred 
under O. IX, r. 9. The Subordinate Judge 
has relied on several cases of the Allahabad 
High Court and one in Madon Mohan 
Mondulv. Baikanta Nath Mondul (1) cases 
which dealt with suits for partition in 
families which were originally joint Hindu 


(1) 10 0. W. N, 839, 
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familiee, and the contention now raised 
is that these decisions must be deemed to 
be solely applicable to the case of joint 
Hindu families and cannot be applied in 
the case of joint ownersas tenants-in com- 
mon. . 

iu the first place, it must be observed 
that in most of these cases, although, the 
family was a joint Hindu family, yet it 
had become divided in status prior to the 
suit. On princfple it is difficult to see 
how any distinction can be drawn between 
joint tenants and tenantsin-common for 
the right of partition belongs equally to 
each of them. In the present case, when 
the suit of the plaintiff's assignor was dis- 
missed in 1917, she was relegated to her 
. Yight of possession as joint owner and 

consequently to her right to partition, a 
right which accrues from time to time, 
for this right had not been taken away 
by the prior litigation. It is not con- 
tended fortheappellant that the question 
is res judicata and consequently the pre- 
sent suit which is based on the plaintiff's 
Cee of partition is not barred by 

, Y. 9. 
The appeal is dismissed with costs. 
Y. N, Y. Appeal dismissed. 


SIND JUDICIAL COMMIS- 
_ SIONER’S COURT, 
ORIGINAL UIVIL Ssit No. 768 or 1925. 

~ April 30, 1926. 

Present:—Mr. Lobo, A. J, O. 
DEVSI NARAIN PATEL—Puaintirr 
versus 
HASSANAND AND aNoTHER—DEFsNDANTS. 

C. P.C. (Act V of 1908), O. XII, r. 6, 0. XXXIX, 
r. 10—Judgment on admission-—-Admission to be clear 
and unequivocal. , 

In order to entitle a plaintiff to have judgment on 
an admission under O. XII, r. 6, C. P.O., in a suit 
for money there must be an admission that the 
money is due and recoverable in the action in which 
the admission ismade. The admission must further 
be clear and unequivccal. [p. 624, col. 1.] 

Landergan v. Feast (1) and Galstaun v. Sassoon & 
Co. (2), relied upon. 

An admission insufficient for an order under O XII, 
r.6, O. P.O, is also insufficient for an order under 
O. XXXIX, r. 10, O. P. O., the scope of which is less 
wide, being confined to an admission contained in 
the pleadings only. [p. 625, col. 2 

II, r. 6 and 


Application under O. 
0, XXXIX, r. 10, O. P. C. 
Mr, Kimatrai Bhojraj, for the Plaintiff. 
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Messrs. Dipehand Chandumal and Sugan- 
lal H. Jeswani, for Defendant No. 1. 

ORDER.—This is an application which 
as amended is one under O. XII,r.6 and 
O. XXXIX, r. lu, C. P. C. 

The plaintiff in the first instance asks the 
Court to enter judgment in his favour for 
Rs. 10,892-12 6, on the admissions of the 
defendant alleged to be contained in his 
written statement as well as in certain 
correspondence prior to the suit. In the 
alternative he prays that the Court may 
order the amount be deposited in Court or 

aid to the plaintiff with security subject 
to the further orders of the Court. 

The plaintiff's suit is for taking of part- 
nership accounts and for the recovery of a 
specific sum of Rs. 2,753. He alleges that 
he and the defendant in January, 1v24, 
entered into a partnership for the purchase, 
sale and export of scrap iron in the name 
and style of Pherwani Devsi & Co., that 
the said firm purchased from the plaintiff 
one thousand tons of scrap iron on 18th 
January, 1924, at the rate of Rs 25 per ton, 
and that 43$- tons of scrap iron were also 
purchased by the firm from other sources; 
that the value of these goods amounted to 
Rs. 25 000 odd from which the plaintiff was 
to be paid Rs. 1u,450 cash while the balance 
of Rs. 15,000 was to be invested in the 
partnership, He admits the receipt of 
Rs. 8,000 and claims the balance of Rs. 2,450 
with interest from the defendant. The 
plaintiff also alleges that the defendant 
committed various breaches of the partner- 
ship agreement, that he falsely alleges that 
there was a shortage in the scrap iron sup- 
plied by the plaintiff, and prays for the 
accounts of the partnership with defendant 
No. 1 being taken and the amount found 
due thereon paid to him. The second sub- 
sidiary prayer is for the sum of Rs. 2,450 
referred to above with interest thereon. 

The written statement of the defendant is 
not very clearly put but if analysed will be 
found to contain a twofold defence The 
substance of it is that the C. & I. Engineer- 
ing Co, in which the defendant is a partner 


held an order from Genoa for the supply 


of a thousand tons of scrap iron; that it 
was agreed that the plaintiff should supply 
the goods. If they fetched Rs. 25,0L0 and 
a profit of Rs. 3,000, Rs. 10,000 was to be 
given tothe plaintiff and Rs. 15.000 was to 
form the plaintiff's share of capital in a 
partnership to be started between the 
plaintiff and the defendant in the name of 
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Pherwani Devsi & Co., for the purchase 
and sale of scarp iron otherwise the goods 
were to be shipped by the O & L Engineer- 
ing Co., on account of the plaintif and the 
defendant was to be paid Rs. 1,500. The 
C. & I. Engineering Co. were to be the ship- 
ping agentsin the one event of Pherwani 
Devsi & Co., in the other, of the plaintiff. 
It-is alleged that the plaintiff delivered 
only 7423 tons, that these goods fetched an 
amount far below Rs. 25,000. that a claim 
for short delivery by the Genoa firm had to 
be met and that in these circumstances the 
goods were shipped for and on account of 
the plaintiff by the O. & I. Engineering Co. 
and that the plaintiff has to pay the defend- 
ant Rs. 1,500. 

On these grounds it is urged that the 
suit as brought mainly for settlement of 
partnership accounts of the firm of Pher- 
wani Devsi & Co. is incompetent. 

With prejudice the defendant contends 
that he is entitled to Rs. 1,500 from the 
plaintiff and to Rs. 3,000 as damages for 
breach of the agreement to enter into part- 
nership with him, Paragraph 24 of the 
written statement which is without pre- 
judice states:— f l 

i The C. & I. Engineering Co., who 
hold the moneys received on account of the 
plaintiff have repeatedly called upon the 
plaintiff to settle the whole account but he 
has failed to do so. The said firm even 
tendered a cheque for the amount that was 
due on the account but the plaintiff refused 
to accept the same.” l 

Thisis the admission in the pleadings 
relied on by the plaintiff in support of the 

sent application. 
as the ee of Landergan v. Feast (1) 
(which was a decision in respect of 
O. XXXII, r. 6 of the English Rules which 
is similar in all material respects to O. XII, 
r. 6,0. P.O), it was said by Lopes, L. J., 
that “There must be a clear admission that 
the money is due and recoverable in the 
action in which the admission is made.” 
That decision has been cited and adopted 
by the Calcutta High Court in the case of 
Galstaun v. Sassoon & Co (2) where Justices 
Mookerji and Rankin held that “in order 
to entitle the plaintiff to have judgment 
on an admission there must bea clear 
admission that the money is due and re- 
coverable in the action in which the admis- 
MB, 42; 34 W. R. 691. 

ts) eed a 348; 27 O. W. N. 783; A, I, R. 1924 
Cal. 199. 
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sion is made” And again, that “the ad-' 
mission also must be clear and unequi- 
vocal” 

I have analysed the written statement 
above, and the only possible conclusion I. 
can come to is that the admission in para. 24 
of the written statement, if it is an admis- 
sion, is not such an admission as would 
entitle the plaintif to ask the Court to 
enter judgment against the defendant in 
the light of the authorities I have referred 
to. There is no admission that any amount 
is payable to the plaintit by the defendant 
in the suit, There isan admission made 
with prejudice that the firm of the ©. & I. 
Engineering Co. in which the defendant 
js a partner has tendered a cheque for a 
certain amount. Even assuming that this . 
amounts to an admission by the defendant, 
itis not an admission that the money is 
due and recoverable in the present action, 


forthe main defence of the defendant is 


that there never was partnership between 
him and the plaintiff, and that, therefore, 
the suit which is mainly for taking the 
accounts of a partnership between the 
plaintiff and the defendant is incompetent. 

Indeed the admission referred to above, 
if it is an admission, is as vague and ambi- 
guous as the one dealt with by the learned 
Judges of the Caleutta High Court in the 
case of Koramall v. Mungilal (3) where it 
was held that an ambiguous admission in a 
written statement that a certain sum of 
money was due to the plaintiff was not 
such an admission as would justify an order 
under O, X]],r.6,0.P.C.. 

So much for the admissions In the .plead- 
ings. The admission alleged to be con- 
tained in certain correspondence which- 
passed between the parties prior to suit is, 
if anything, more ambiguous. ; 

In thefirst place, ab the present slage 
when the whole co:respondence that passed 
between the parties has not been put in 
or explained by either party, itis scarcely 
fair to pick out individual letters and point 
to ambiguous admission therein as entitl- 
ing the plaintiff to an order under O. XII, 
r, 6, G. P. O. But even looking to the letters 
that have been relied on by the plaintiff 
for the above purpose, I cannot but come 
to the conclusion that they do not contain 
a clear and unequivocal admission that any - 
amount is payable by the defendant to 
the plaintiff andrecoverable in this suit. 


(3) 54 Ind. Oas, 836; 23 0. W. N. 1017 
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.Mr. Kimatrai first referred to a letter 
dated2nd July, 1924, and to the following 
‘* passage therein :— 
=. "The accounts in respect of the only 
transaction On partnership account are 
practically closed except for adjustments 
or shortage already reported to you.” 
= To my mind this letter does not help 
the plaintiff.. It is written on the letter 
heads of the C. & I. Engineering Co., and is 
signed bythe defendant for the C. & I. 
Engineering Co: | 
Again reliance is placed on a letter dated 
. 15th August, 1924, written by the Pleader 
for the defendant to the plaintiff. The 
following passage therein is relied on :— 
“It is not feasible in view of the feel- 
‘Ings between the parties to carry on the 
partnership any longer. No useful pur- 
_posecan be served by depositing the balance 
in ourclient’s hands in the joint name of 
the agreement parties. The best course 
would be to settle up the accounts at 
once, and take the balance due from our 
| client.” ; 
It is obvious from a perusal of this 
letter that the learned’ gentleman who 
wrote it had entirely misappreciated the 
‘case of the defendant. That case has been 
. set out in the written statement; it may be 
_ true orit may be false, but as I have said 
above, the writer of the letter of the 15th 
_ August had certainly not been able to grasp 
thesituation. Noris there any admission in 
the letter that any specific sum of money is 
` dueand recoverable by the plaintiff from 
. the defendant. 
Again reliance is placed on a letter of 
. the 2nd of April, 1925. The passage there- 
“in runs as follows :— 
_ “Fhe amounts that are due to you after 
meeting all my claims remain in my books 
without interest froin the day the transac- 
| tion closed which please note,” ; 
-This letter again is written obviously 
-` for the ©. & J. Engineering Co. It is on 
their letter heads and is signed by the 
‘defendant. ` 
This letter was followed up by another 
letter on 13th April, 1925, with which 
was enclosed a cheque for Rs. 6,18p-4 11 
“as being the amount due from the defend- 
ant to the plaintiff. This is undoubtedly 


the strongest letter -in favour of the’ 
plaintiff's contention of an admission in ` 


elear and unambiguous terms contained 
‘in the correspondence prior to suit, but 
the authorities which I have cited before 


40 
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require not only that the admission must: 
be clear and unambiguous, but that it should 
be an almission that the money is due 
and recoverable in the action, which is 
before the Qourt, and I have stated above 
that the main defence of the defendant is 
that the suit as one for accounts of a part- 
nership is incompetent. 

Oa these grounds J feel that the plaint- 
iff has not succeeded in making out a case 
for entering a judgment against the defend- 
ant forany amount at all. 

“But the application is also based on 
O. XXXIX, r. 10, 0. P.O. Ido not, how- 
ever, think that the plaintif in the cir- 
cumstances referred to above is entitleei 
to gət under the provisions of O. XXXIX, 
r. 10, C. P. C. what he cannot secure under 
the provisions of O. XII, r. 6, ©. P, O. 
Obviously the sama principle with regard 
to a clear and unambiguous admission of 
money recoverable by the plaintiff from the 
defendant in the action in question governs 
O. XXXIX, r. 10, as it governs O. XH, r, 6, 
C. P.C. And, in my opinion, an admission 
insufficient for an order under O. XII, r. 6, 
0, P. O. is also insutfeient for an order 
under O. XXXIX, r. 10, 0. P. O. The scope 
of O. XXXIX, r. 10, ©. P. O. is admittedly 
less wide than that of O. XH, r. 6, C. P.C. 
for it is confined to an admission contained 
in the pleadings. 

For these reasons, I dismiss the applica- 
tion ofthe plaintiff, but make no order as 
to costs, 


P, B, A. Application dismissed. 





CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE ORDERS 
Nos. 251 ro 254 or 1925, 

April 20, 1926. < 
Present —Justice Sir William Ewart 
Greaves, Kr., and Mr. Justice Mukerji. 

JOGESH CHANDRA ASH AND ANOTHER—- 

DeroxEs-HuLpExs—OppositE Partizs— 

APPELLANTS 


VETSUS 
Sheikh ENTAZ ALI (MANDAL) AND OTHERS 
— PETITIONERS— RESPONDENTS. 

Estoppel—Statement made to one person—Stranger 
acting upon it, if can set up estoppel—Statements in 
proclamation of sale—Private purchasers, whether can 
rely on and plead estoppel. 

Only the person to whom a representation is made 


or for whom it is designed can avail himself of it for 


the purpose of setting up estoppel against tho person 
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- making such a representation. One who receives 
statements at second hand, not intended for him has 
no right to act upon them. [p. 628, col. 1.] 

[Case-law discussed.] 

A person who holds several mortgages over a pro- 
perty is uot estopped from enforcing them against 
a purchaser of the property from the owner ata 
private sale, by the fact that in a proclamation for 
sale under a decree on one of the mortgages he had 
stated that the property was free from incumbrances. 
Statements in a proclamation of sale are meant for 
persons who intend to purchase at the Court auction 
and not for those who may subsequently purchase 
by private sale from the judgment-debtor. (ibid. | 


Appeals against the orders of the District 
Judge, Birbhum at Suri, dated the 24th 
February, 1925, reversing those of the 
ioe Dubrajpur, dated the 3lst of July, 

Dr. D. N. Mitter and Babu Bijoy Kumar 
Bhattacharjee, for the Appellants. 

Mr. Bankim Chandra Mukherjee and Babu 
Apurba Charan Mukherjee for Babu Charu 
Chandra Ganguly, for the Respondents. 


JUDGMENT. 


Mukerji, J.—The facts necessary to 
be set out forthe purposes of these four 
appeals-are as follows:— 

‘here were four simple mortgages execut- 
ed by one Sheikh Ajahar in favour of one 
Mahananda Ash,—the first dated-——Octoher 
1901, the second dated——August 1902 
which was in respect of some onlv of the 
properties covered by the first mortgage, 
the third dated——October, 1903 which was 
in respect of the same properties as were 
covered by the second mortgage, and the 
fourth dated——April, 1908,. which related 
to such of the properties as were included 
in the first mortgage but notin thesecond 
or the third, Decrees were obtained in reg- 
pect of the said four mortgages. In these 
appeals we are not concerned with the 
decree on the fourth mortgage, which it 
may be mentioned, has not yet been put 
into execution. In execution of the decree 
on the first mortgage the deree holder put 
up the mortgaged properties to sale stat- 
ing that there was no other incumbrance 
thereon, and purchased the said properties 
on the 13th June, 1921, On the 24th June, 
1921, the judgment-debtors conveyed such 
of the properties as were covered by the 
second and the third mortgages to the 
respondents and with the money obtained 
by the said sale the decretal debt was 
satisfied and the salein favour of the decree- 
holder was set aside on the 12th July, 1921, 
The decree-holder then applied for exe- 
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cution of his decrees under the second < 
and the third mortgages. The respondents 
put in objections to the effect that the 
properlies were advertised for sale with a 
declaration that there was no other encum- 
brance on them and the respondents pur- 
chased them on the faith of that declaration 
and, therefore, the decree-holder was estop- 
ped from setting up the encumbrances and 
proceeding with the -execution of the 
decrees, The Munsif overruled these ob- 
jections, but the District Judge on appeal 
has given effect to them and has dismissed 
the execution cases. The decree-holder 
has thereupon preferred these appeals. 

The learned Munsif took the view that 
a private purchaser from the judgment- 
debtors of the properties advertised for 
sale could not with propriety take advant- 
age of the declaration in the sale procla- 
mation and that such a purchaser stood on 
a different footing from a purchaser at the 
execution sale. ; 

The learned District Judge has dissent- 
ed from the view taker by the learned 
Munsif and put it to the test asto whether 
if the sale had not been set aside, the 
decree-holder could have sold the self-same 
properties again in execution of his decrees 
on his other mortgages. He has held that 
the sale proclamaticn contained an express 
declaration that there was no other en- 
cumbranee on the properties, and the re- 
spondents bona fide purchased the properties 
from the judgment-debtors fora valuable 
consideration on the faith of the said de- 
claration. He has applied the principle 
that if a party having a title to an estate 
stands by and allows an innocent purchaser 
to expend money on the estate without 
giving him notice he would not be per- 
mitted in equity to assert that title against 
such purchaser. He has also relied updn 
the principle of Pickard v. Sears (1) that 
where one by his words or conduct wil- 
fully causes another to believe in the exist- 
ence of a certain state of things and 
induces him to act on that belief, so as to 
alter his own previous position the former 
is concluded from averring against the 
latter a different state of things as existing 
at the same time. 

Now the test applied by the learned 
Judge is hardly atest at all for the pur- 
chase having been made by the decree- 
holder himself it does not stand to reason 

(1) (1837) 6 Ad. & I. 469; 2 N., & P. 488; 112 E R. 
179: 45 R. R. 538, 
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that he would not put the properties to sale 
in execution of his other decrees; if the 
purchase was mide by a third party the 
decree-holder would undoubtedly be es- 
topped and this estoppel of which the exe- 
cution purchaser may avail himself against 
the decree-holder is based on the ground 
that it was the statutory duty of the decree- 
holder to notify before the sale all liens on 
the properties inclusive of those held by 
himself. It may be remarked here that if 
the sale for some reason or other fell 
through there would have been no bar to 
the decree-holder setting up the encum- 
brances again and putting the properties up 
to sale subject to. those incumbrances in 
fresh or further execution proceeding re- 
lating to the same decree...” 

In the reasons that the learned District 


Judge has given for the view that he took . 


I cannot but think that he has mixed up 
the principles underlying the different 
kinds of estoppel and has overlooked the 
cirdinal essentials upon which they reat. 

The estoppel pleaded in this case is to 
the effect that the decree-holder by declar- 
ing in the sale proclamation that there 
was no otherencumbrance misled the re- 
sp ondents into a belief that there was none, 
that the respondents acted upon that belief 
and that, therefore, the decree holder is es- 
topped from denying the facts that he repre- 
sented. 

In Pickard v. Sears (1) Lord Denman said: 
“The Rule of Law is clear, that, where one 
by his words or conduct wilfully causes‘an- 
other to believe in the existence of a cer- 
tain state of things and induces him to set 
on that belief, so as to alter his own pre- 
vious position, the former is concluded from 
averring against the latter a different state 
of things as existing at the time.” In 
Freeman v. Cooke (2) Parke, B., pointed 
out that the rule was founded on pre- 
vious authorities and was stated more 
broadly by Lord Denman in Gregg v. 
Wells (3) thus, —“That a party, who negli- 
geatly- or culpably stands by and allows 
another tO contract on the faith...of a fact 
which he can contradi::t, cauuvot afterwards 
dispute that fact in an action against the 
person whom he has himself assisted in 
deceiving.” He then observed that the rule 
itself as laid down in Pickard v. Sears (1) 


(2) (1848) 2 Ex. 631; 6 D.& L. 187; 18 L. J. Ey. 
114; 12 Jur. 771; lol E. R. 652; 76 R. R. 7141, 

(3) (4859) 19 Ad. & E 90; 2 P. & D, 29581. J, Q. 
B. 193; 113 E. R. 35; 69 R. R. 347, 
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must be considered as established and pro- 
ceeded to say this: “By the term ‘wilfully’ 
however, in that rule, wa must understand, 
if not that the party represents that to be 
true which he knows to be untrue, at least, 
that he means his representation to be acted 
upon, and that it is acted upon accordingly; 
and if whatever a man’s real meaning may 
be, he so conducts himself that a reasonable 
man would tale the representation to be true, 
and believe that it was meant that he should 
act upon it and did act upon it as-true the 
party making the representation would be 
equally precluded from contesting its 
truth.” 

In the case of Sarat Chandra Dey v. Gopal 


_ Chunder Laha (4) their Lordships of the Judi- 


cial Commitiee referring to the passage in 
Freeman v. Cooke (2), quoted above, observed 
that Baron Parkein that-case in effect stated 
that the term “wilfully” used in the previous 
case of Pickard v. Sears (1) was really equiva- 
lent to ‘intentionally.’ Their Lordships 
further observed that "as the rule had been 
modified in Eagland by substituting the 
word ‘intentionally’ in the rule established 
for the word ‘wilfully’ which had been pre- 
viously used, it seems to their Lordships 
that the term ‘intentionally’ was used in the . 
Evidence Act (1872) for the purpose of dec- 
laring the law in India to be precisely that 
of the law of England.” Their Lordships 
further went on to say: “A person who, by 
his declaration act, or, omission had caused 
another to belive a thing to be true and to 
act upon that belief, must be held to have 
done so ‘intentionally’ within the meaning 
of the Statute, if a reasonable man would take 
the representation to be true, and believe it 
was meant that he should act upon it. And 
to this view effect was given in the case of 
Cornish v. Abington (5) and the later 
cases.” 

in the case before us, then, ia the light of 
the above principle, the question arises whe- 
ther the respondents have shown that ag 
reasonable men they took the representation 
to be true and believed thatit was meant 
that they should act upon it. Thisis the 
crucial question upon which the estoppel 
rests, but to this question the atteħtion of 
the learned Judge does not seem to have 
been directed, Thisis a question of fact, 
but it is open to us in the absence of any 


(4) 191. A. 203; 200. 296; 6 Sar. P. C.J, 224; 10 
Ind. Dec. (N. s) 201 (P. C.). 

(5) (1939) 4H. & N. 549; 28 L. J, Ex. 262,7 W.R, 
504; 157 E, R. 956; 118 R. R. 603. 
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‘finding of the Court below on this ques- 
tion and in view of the admitted features 
of the case to arrive at a finding of our 
‘own in regard to it. So far as the first 
part of this question is concerned it may 
be conceded that when the decree-holder in 
the sale proclamation stated that there was 
no other encumbrance the respondents had 
no reason to think that that statement was 
untrue and that as reasonable men they took 
the representation asa true one. But can it 
‘be said that they as reasonable men believed 
‘that it was meant that they should act on 
‘the statement? Inthe first place no repre- 
sentation appears ever to have been made to 
the respondents by the decree-holder and 
what was made was meant for persons 
who intended to purchase at the auction- 
sale, and if the respondents were not such 
persons they cannot avail themselves of it. 
: In connection with this pointthe follow- 
ing passage may usefully be quoted from 
: Bigelow on Listoppel, 6th Edition, page 708: 
- “Only the person to whom the representa- 
‘tion was made or for whom it was designed 
can avail himself of it. There has been 
some drifting indeed from thesafe anchor- 
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property in any other way could reason- 
ably believe that the representation was 
meant to be acted upon by bim in such 
dealings. That this is the question on 
which the application of the doctrine rests 
isalso clear from the case of Pierson v, 
Altrincham Urban Council (6). 

The same result follows from the applica- 
tion of the propositions enunciated by 
Brett,J.,in the caseof Carry, L. & N.W. Ry. 
(7) which were approved in Coventry v. 
G. E. Ry. (8) and in Selon v. Lafone (9). In 
the last mentioned case Lord Esher, M. R, 
said, “Estoppels- may arise on various 
grounds, all of which the judgment in 
Carr v. L. & N. W. Ry. (7) endeavours to 
state and each of the grounds on which an 
estoppel may arise, there stated, is intend- 
ed tobe independent and exclusive of the 
others.” Ofthe four propositions enunciat- 


-ed in that case the first and the fourth 


have obviously- no application. lf the 
representation be taken to have been made 
to the respondents, then in accordance with 
the second of the propositions, the latter 
have to show that the decree-holder intend- 
ed that they should act upon it in ‘the 


‘age of this rule, in regard to the point 
stated, but the better cases hold well to 
- the position.” Again at page 709. “A person 
who receives statements at second hand, not 
: intended for him, clearly has no right to act 
“upon them, Indeed itis equally clear that a 
‘mere by-standsr who has overheard a state- 
‘ment made to and for another nas no better 
right to act upon it than if it had been 


matter of the purchase that they “made 
from the judgment-debtors, Or if the 
conduct of the decree- holder in making such 
a declaration is relied upon, then in ac- 
cordance with the third of those proposi- 
tions the respondents have to show. that a 
reasonable man would take that conduct as 
meaning that he was to act upon it in 
making such a purchase. 


: communicated without: authority to him; 


and so it has been decided. If, however, the 


: declaration was intended to be general, 
‘then, it seems that one who did not hear it, 


On behalf of the respondents some argu- 
ments have been advanced before us, based 
on the dictum of Lord Romilly in. Briggs v. 


Jones (10) thata person, however innocent, 


“but to whom it was made known directly who puts it in the power of another to 


‘ afterwards, or within the time to be allowed 


for acting upon it, may act upon it. This 
‘should be the limit‘of the law: more than 
- that would be to make a man responsible 
for an act not his own or that of his agent.” 
If'the respondents were intending pur- 
_ chasers ‘at the execution sale, all that the 
- declaration should have conveyed to them 
as reasonable men was that for the purposes 
` of the ‘sale to which the proclamation refer- 
_ red there was no other incumbrance‘on the 
properties or in other words that the pro- 
perties were to be sold free fiom all incum- 
brances, As soon as the sale took place the 
purpose of the declaration was over, and it 
would be most unreasonable to hold that 
any person who intended to deal with the 


deceive and raise money must take the 
consequence, But as Lord Selborne has 
pointed out in Dixon v. Muckleston (11) Jit 
must be something which. raises a positive 
equity against him, upon. the principle 
which in equity as distinct from law is 
conveniently designated by the term.‘Hstop- 


(6) (1917) 86 L. J. K: B. 969; 116 L. T. 314; 81 
J. P.149;-15 L. G. R. 228.. E ri 

(7) (1875) 10 O. P. 307; 44 L. J. C.- P. 109; 31.0.7, 
785; 23 W. R. 747. 

PA iiaa 110. B. D. 776; 52 L. J. Q. B. 694; 49.L, 

9) (1887) 19 Q. B. D. 68; 56 L. J. Q. B. 415; 57 L. 
T. 547; 30 W. R. 749. 


(10) (1870) 10 Eq. 92; 22 L. T. 212. 
(11) (1873) 8 Oh. 155; 42 L, J. Oh. 210; 27 L. T, 804; 
21 W, R, 178. j 
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pel.’ Itis difficult to see how an equity 
arises in the present case as against the 
decree: holder and in favour of the respond- 
ents. The representation was made for one 
particular purpose. Even if the judgment- 
debtors used it for another purpose, of 


which, however theré is no evidence, ibis- 


not easy to see how any negligence may 
be imputed to the decree-holder, or even if 
there was any negligence on his part, how 
that negligence was a breach of any duty 
that he owed to the public orto the re- 
spondents. 
“Lam, therefore, of opinion that the order 
passed by the learned District Judge is 
erroneous. The appeals accordingly are 
allowed, the order of the learned District 
Judge set aside and that of the learned 
Munsif restored with costs in this Court as 
alsoin the lower Appellate Court. Hearing 
fee in this Court will be assessed at one gold 
mohur in each case. 
` Greaves, J.—I agree. 
A. N. A. Appeal allowed. 


PATNA HIGH COURT. 
APPEAL FROM APPELLaTE DECREE No. 614 
oF 1924. 

August 10, 1926. 

Present:—Mr. Justice Ross and 
Mr Justice Kulwant Sahay. 
MAHADEO RAI AND oTHERS—-DEFENDANTS 
Ist Parr yY—APPELLANTS 

l VETSUS 

PARGASH RAI anv OIHERS—-PLAINTIFFS, 

AJODHYA SAH AND OTHERS-— DEFENDANTS 
—- RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), Sch. III, Art. 8 
Delivery of possession to landlord in execution of 
writ issued by Court, whether dispossession by land- 
lord. . 

‘Dispossession in execution of a writ issued by a 
Civil Court for delivery of possession to the landlord, 
is nota dispossession by the landlord within the 
meaning of Art. 3 of Sch. III to the Bengal Tenancy 
Act. [p. 629, col 2.) 
pane Dhari Thakur v. Rameshwar Singh (1) fol- 
owed. re 

Satis Chandra Basu v. Nrittya Gopal Haldar (2) 
not followed. l l 
_ Appeal from a decision of the Subordinate 
Judge, Muzaffarpur, dated the 28th 


of January, 1924, reversing that of the Addi-. 


tional Munsif, Motihari, dated the 28th 
February, 1923. 

“Mr. Manohar Lal, for the Appellants. 
Mr, Jadubans Sahat, for the Respond- 
ents; 
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JUDGMENT. 

Kulwant Sahay, J.—This is an ap- 
peal by the defendants lst party. The suit 
was for a declaration of the plaintiffs’ title 
to certain land and for recovery of posses- 
sion. The plaintiffs were tenants of a 
certain holding with the defendant 3rd 
party, under the defendants 2nd and 4th 
party, who were the landlords. The de- 
fendants 2nd party instituted a suit for 
their share of the rent against the defend- 
ant 3rd party who was one of the tenantsof 
the holding, and obtained a decree, In 
execution of the decree the holding was 
sold and purchased by the defendants 2nd 
party. Delivery of possession was given to 
them by Court on the 20th of May, 1918. 
Thereafter, by a deed of sale, dated the 24th 
of January, 1921, the defendants 2nd party 
sold the land purchased by them to the 
defendants Ist party. The plaintiffs allege 
dispossession in March, 1921 Their case 
is that the decree obtained bv the defend- 
ants 2nd party was not a rent-decree buta 
money-decree, and what passed by thesale 
was only the right, title and interest of the 
defendant 3rd party. The suit was, dis- 
missed by the Munsif on the ground that it 
was barred by special limitation prescribed 
by Art. 3, Seb. HI to the Bengal Tenancy 
Act. On appeal the learned Subordinate 
Judge has held that the limitation pres- 
cribed by Art. 3, Sch. ITI to the Bengal 
Tenancy Act does not apply to the facts 
of the present case, and he decreed the 
suit 

The only contention raised in this appeal 
is the question asto whether Art. 3, Sch. III 
to the Bengal Tenancy Act is applicable to 
the present case. There has been a conflict 
of judicial decisions on this point in the 
Calcutta High Court. In Kamal Dhari 
Thakur v Rameshwar Singh (1) a Division 
Bench of the Calcutta High Court held that 
di=possession effected by the act of delivery 
of possession by Court is not dispossession 
by the landlord within the meaning of 
Art. 830f Sch. III to the Bengal Tenancy 
Act. A different view was taken by a 
different Bench of the Calcutta High Court in 
Satis Chandra Basu v. Nrittya Gopal*Haldar 
(2) where it was held thatthe dispossession 
caused by a sale in execution of a rent- 
decree by the purchaser who was the land- 
lord was a dispossession within the mean- 
ing of Art. 3 of Sch. III to the Bengal Ten- 


(1) 19 Ind. Cas. 545; 17 O. W. N. 817. 
(2) 40 Ind. Cas. 419; 21 C. W. N. 978, 
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ancy Act. In my opinion the decision in 
Kamal Dhari Thakur v. Rameshwar Singh, 
(1) appears to be the correct view to take 
of Art. 3 of Sch. III to the Bengal Tenancy 
Act. Dispossession in execution ofa writ 
for delivery of possession issued by a 
Civil Court cannot be said to be a dispos- 
session by the landlord. The dispossession 
in such eases is effected by the Court and 
not by the landlord, and for thereasons given 
in Kamal Dhari Thalkur's case(1), Art. 3 of 


Sch. II to the Bengal Tenancy Act does. 


not apply toa dispossession under a writ 
for delivery of possession issued by a 
Civil Court. The finding in the present 
case is that the plaintiffs were dispossessed 
by delivery of possession on the 20th of 
May, 1918, and notin March, 1921, as alleged 
by the plaintifis. Although the decree 
passed in the suit of the defendants 2nd 
party was a money-decree, it was treated as 
a rent-decree, and execution was taken as 
an execution ofa rent-decree and possession 
was delivered of the entire holding to the 
auction-purchaser. Ifin execution of the 
decree, only the right, title and interest of 
the judgment-debtor was sought to be de- 
livered tothe purchaser and after taking 
possession of theholding which represented 
the right, title and interest of the judgment- 
debtor, the purchaser subsequently dispos- 
sessed the plaintiffs, then in that case 
Art. 30fSch. IIL to the Bengal Tenancy 
Act would have applied. But as-according 
to the finding, the dispossession of the 
plaintiffs took place from the entire holding 
in execution of the writ for delivery of 
possession, Art. 3 of Sch. II] to the Bengal 
Tenancy Act has no application. I am of 
opinion that the decision of the learned 
Subordinate Judge is correct. This view 
was taken by a Division Bench of this 
Jourt inan unreported case Lalita Prasad 
Chaudhry v. C. G. Pal (Second Appeal 
No 1378 of 1922). 

This appeal must, therefore, be dismissed 
with costs. 

Ross, J.—I agree. 


A. N. A. Appeal dismissed. 
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MADRAS HIGH COURT. 
Seconv OivIL ApeEau No. 700 or 1923, 
March 10, 1926, 

Present: —J ustice Sir Charles Gordon 
Spencer, Kr. 

INN ASIMUTHU PILLAI AND ANOTHER 
-PLAINTIEFS Nos. l AND 4— APPELLANTS 
Versus 
Rev. A. J. LUTZ AND OTAERS— 
DERENDANTS Nos. 1— 9, 7 anp PLAINTIFFS 
Nos. 2 AND 3 AND LecaL REPRESENTATIVES 


oF Derenpant No. 5—REsPONDENTS, 

C. P.C. (Act V of 1908), O.I, r. 8, s. 92—Suit for 
possession of communal property alleged to have been 
wrongfully sold—Consent of majority—Sale, validity 
of—Creation of trust, proof of—Suit, whether main- 
tainable without sanction under s. 92, ©. P. C. 

The plaintifis, claiming to represent the Roman 
Catholic Vellalas and Mudaliars of a village, sued 
under O. I, r. 8, C. P. C., for possession of a school 
building and sité which had been sold by some of 
the members of their community to an American 
Lutheran Missionary on the ground that a public 
trust must be held to have been created and the pro- 
perty which belonged to the entire body of the plaint- 
iffs' community to a person of antagonistic religious 
persuasion was invalid. There was no proof that any 
trust was created but the sale was with the assent of 
the majority’of the persons interested: 

Held, (1) that there being no dedication or vesting in 
the trustees and the alienation being authorised by 
the majority of the proprietors at a meeting sum- 
moned for the purpose the alienation was valid and 
binding on the plaintiffs; [p. 632, col. 1. 

(2) that, if there was a valid creation of trust, the 
sult not having been brought with the sanction re- 
quired by s. 92, ©, P. C., could not .be maintained. 
[ibid. } 

Even in the absence of a deed of trust, a trust for 
charitable purposes can be held to have been estab- 
lished from long user. [p. 631, col. 1] 

Section 92, O. P. C., is intended to cover cases in 
which there has been a breach of trust in relation to 
a public charitable or religious trust. Persons inter- 
ested in sucha trust must obtain the sanction of the 
Advocate-General before instituting a suit to obtain 
an order of Court vesting the property in trustees. 
The requirements of the section cannot be evaded by 
asking for a pat declaration under the Specific Relief 
Act. [p. 632, col. 1. 

Second appeal against a decree of the 
Court of the Additional Subordinate Judge, 
Tinnevelly, in A. S. No. 226 of 192], (A. S. 
No. 373 of 1921, District Court, Tinnevelly), 
preferred against that of the Court of the 
Additional District Munsif, Tinnevelly, 
in O. 8 No. 285 of 1918, 

Mr. F. S. Vaz, for the Appellant. 

Mr. P. V. Krishnaswami I yer, for the 
Respondents. 

J UDGMENT.—This is a representa- 
tive suit under O. I, r.8, of the C. P. C. 
The plaintiffs claim to represent the 


Roman Catholic Vellalas and Mudaliars of- 


Vadakkankulam. They sued for possession 
ofa school building and site which had 


4 
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been sold by defendants Nos. 2 to 6 to the 
lst defendant, who is an American Lutheran 
Missionary of Nagercoil. The 6th defend- 
ant having died during the snit, the 7th 
defendant was brought on record as his 
legal representative. Further, reliefs were 
also claimed inthe shape of declarations 
and injunctions. The suit failed in the 
firat Court on the District Munsif’s findings 
(1) that the sutt property was not trust 


property, (2) that the sale to Ist defendant 


was valid and binding on the plaintiffs, 
and (3) that a body of Roman Catholics 
distinguishable as belonging to Vellala 
and Mudaliar castes cannot be legally re- 
cognised as there are no caste distinctions 
among Christians. The appeal to the Sub- 
Court failed for the same reasons. 
_ It is conceded now that.the plaintiffs are 
not entitled to the first relief—that of pos- 
sussion of the suit property in the present 
suit. Mr. Vaz argues for the appellants 
that it should have been found that there 
was a public trust created and that his 
clients should have been given a bare 
declaration that the suit property belongs 
to the entire body of Roman Catholic 
Christians, the Vellalars and Mudaliars 
of Vedakkankulam and that the sale for 
the purpose of its being used for teaching 
by a person like the Ist defendant an- 
tagonistic to the Roman Catholic religion, 
was invalid, — 
There is no deed of trust, in the present 
eie Counsel relied on user as evidence by 
Exs. E and Cand he quoted the case of 
Clifford’s Inn in Smith v. Kerr(i) aad the 
same case in appeal in Smith v. Kerr (2) 
andthe Attorney General v. Webster (3) as 
instances where there was no trust express- 
el buton long user for charitable purposes 
a trust was held to have been established. 
In the former case there was clear divest- 
ment of title under the Indenture of 1618 
by the original owners, the Barl of 
Cumberland and Lord Clifford, the purpose 
bsing the maintenance of a school of 
learning. The carrying out of that pur- 
pose for three centuries stamped the in- 
stitution with the character of a trust. In 
the latter case, the property originally given 
for superstitious uses became vested in the 
Crown by Statute. The Crown in turn 


(1) (1900) 2 Ch. 511; 69 L. J. Oh. 755; 64 J, P, 772; 
82 L. T. 795 


(2) (1901) 1 Ob. 774; 7L L. J. Ch. 369; 86 L. T. 477; 
18 T, L. R. 456. 


(3) (1875) 44 L. J. Eq, 766; 20 Eq. 483. 
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granted the property to Lord Wentworth, 
who conveyed it to two individuals for the 
use of the Parish of St. Stephen in the 
city of London. There was evidence that 
the lands were applied for charitable pur- 
poses. Io the end it was held that the 
property was not a private property of the 
Parish but was subject to the powers of 
the charity commissioners. In the present 
case there appears to have been never any 
vesting of the property in trustees. In 
fact, in para. 5 of the plaint, it is still 
claimed thatthe property forms the common 
property of the entire body of the Roman 
Catholic Christian Vellalarsand Mudaliars. 
Reference was made to Hx. Ein which one 
Susai Maria Pillai declared that the pro- 
perty was given for the purpose of con- 
structing aschool for the education of the 
Pillai and Mudaliar boys alone of Vadak~ 
kankulam, and that the donees should 
have no power to encumber the property. 
Susai Maria Pillai was exmained as P. W. 
No. 5 and he admitted that he executed 
Ex. E because the patta of the suit land 
stool in his name and he was asked to 
execute this document by the represen- 
tative of the Prior or Priest but that he 
never paid the kist forthe land and never 
enjoyed it. Tue District Munsif found that 


‘the titils to this land passed under Ex. IH 


and that Ex. E was only taken as a formal 
document for getting the patta transfer- 
red. It is clear that the recital of the 
‘purpose for which the land was transferred 
upon which the school had already been 
built wi'l not create a trust where no trust 
existed previously. Exhibit C is a docu- 
ment termed an agreement, executed by 
60 of the inhabitants of Vadakkankulam 
who had seceded from the authority of the 
Roman Catholic father Caussanel and pur- 
porting to delegate to 4 persons named 
therein the power of management of a 
common fund for carrying on litigation 
against the opposing party. It does not 
purport to create a trust, nor is it evidence 
of the existence of a trust. 

The plaintiffs are truly oa the horns of a 
dilemma Iftheschool and the site upon 
which it was built form the common 
property of the community of the Roman 
Catholic Christians drawn from the Vellala 
and Mudaliar eastes, then the sale in 
favour of the lst defendant was effected with 
full authority from a majority of the same 
body of persons who signed Ex. C, and 
Ex. V is a record of the proceedings of that 
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body at a meeting held in January: 1917, 
whereat it was resolved by a unanimous 
vote of those present to sell the suit pro- 
perty in order to discharge half of their 
debts. l 

- On.the other hand, if the plaintiffs 
succeed in showing that the property is 
trust property, then the present suit, not 
having been brought after obtaining the 
sanction required by s. 92of the C. P. C. 
cannot be maintained. Section 92 is in- 
tended to cover cases in which there -has 
been a breach of trust in relation to a 
public charitable or religious trust. Persons 
interested in such a trust must obtain the 
sanction of the Advocate-General for in- 
stituting a suit to obtain an order of Court 
vesting the property in trustees. The re- 
quirements of the section cannot be evaded 
by asking for a bare declaration under the 
Specific Relief Act. Vide Ali Jafar v. 

Fazal Hosain Khan (4). The case of Kalyana 
` Venkataramana Aiyangar v. Kasturi Ranga 
Aiyangar (5) upon which the appellant's 
Counsel relied, was a case in which some of 
the worshippers of a temple asked for a 
declaration as to the future disposal of 
the offerings made tothe god. It was 
held that s. 92 was not applicable toa suit 
of that nature. The present suit is of a 
different character and is based upon an 
alleged breach of trust. If the plaintiffs 
had succeeded in establishing the existence 
of atrust, s. 92-would be a bar to their 
suit. But in the opinion of the Courts 
below, with which I agree, there is no 
proof that the properties in suit had ever 
peen dedicated or vested in trustees 
and the suit failed because the plaintiffs 
failed to show that the disposal of the 
property under Ex. 1V was not valid and 
authorised disposal to which the majority 
of the proprietors had given their assent 
in a public meeting summoned for that 

urpose. The suit was, therefore, rightly 

ismissed. 

The second appeal, therefore, fails and is 
dismissed with costs. 

Y, N. V. Appeal dismissed. 
_ (4) 67 Ind. Cas. 659; 44 A. 622; 20 A. L.J. 557; 4 
U.P. LeR (A) 131; A. I. R. 1922 All. 349. : 


(5) 38 Ind. Cas. 73; 40 M. 212; 31M. L. J. 777; 20 
AM, L. T. 490; 5 L, W. 625; (1917) M. W. N. 400. 
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MADRAS HIGH COURT. 
-- ORIGINAL SIDE APPEAL No, 33 or 1924, 
April 12, 1926. 
. Present:--Mr. Justice Krishnan 
and Mr Justice Venkatasubba Rao. 
TANJORE KANNAMMAL— DEFENDANT 
No. 1 —APPELLANT 
VETSUS 
TANJORE RAMATHILAKAMMAL 
. AND ANOTBER-——PLAINTIFFS AND DEFENDANT 
No. 2— RESPONDENTS. 

Hindu Law—Dancing girls—Purchase by one mem- 
ber—Presumption of benefit for family—J oint funds, 
absence, effect of—Marriage of brother, whether 
charge on family property—Presumptions of joint 
Hindu family. 

Where three dancing girls, a mother and two 
daughters are living together but only one of the 
daughters is earning, a purchase by the earning 
member in her own name cannot be presumed to be 
for the benefit of the family as a whole, where there 
is no evidence of the existence of joint funds avail- 
able for the purchase. [p. 63%, cols. 1 & 2.) 

There isin law no obligation upon a dancing girl 
to see that her brother's marriage is performed. |p. 
634, col. 1.] 

Per Venkatasubba Rao, J—Under the Hindu Law 
though there is a presumption that a family is joint 
there is no presumption thata family has any joint 
property or that property found in the possession of 
any one member is joint family property, unless it 
is shown that the family as such possessed some 
property by means of which the property in ques- 
tion could have been acquired. If this is shown, 
and only then, the onus shifts to the party alleging 
self-acquisition, to affirmatively make out that the 
property was acquired. without any aid from the 
family estate. fp. 635, col. 1.] 

Ram Kishen Das v. Tanda Mal (1), Narayana Rao 
y. Seshamma (2) and Vadamalai Pillai v. Subramania 
Chetiiar (3) relied on. 

Appeal from a judgment and decree of 
Mr. Justice Masilamani Pillai, dated Ist 


February, 1924, and passed in the exercise 


4 


of the Ordinary Original Civil Jurisdiction 


of the High Court, in C. S. No. 305 of 1923. 
Messrs P. R. Ganapathi Iyer and VV. 
Devanatha Ayyangar, for the Appellant. 
Messrs. S. Guruswami Chetti and FY. 
Radhakrishnayya, for the Respondents. 
JUDGMENT. 
Krishnan, J.—This is an appeal by 
the lst defendant against the decree passed 
by Masilamani Pillai, J., sitting on the 
Original Side in asuit brought hy the 
plaintiff for the recovery of house No. 261, 
Mint Street, for declaring certain mort- 
gages on the house invalid and for posses- 


-sion of certain moveable properties describ- 


ed in Schedules B, C and D. 

The main contention in the case is as 
regards the title to the house. The house 
was purchased in 1897, the sale-deed be- 
ing in the name of the plaintiff's mother, _ 
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It may be stated at once that the plaintiff 
and. the lst defendant are members of the 
dancing, girl caste and they are a family 
of dancing girls.. In 1897, when the house 
was purchased, plaintif’s mother was 
living with her mother Rukmani Ammal 
and with the ist defendant, her sister. The 
Ist defendant was then a young girl about 
ten years old. It is the lst defendant's 
case that the héuse, though purchased in 
the name of plaintiff's mother Jeeva- 
rathnammal, was really joint family pro- 
perty of herself, her mother and her sister. 
The learned Judge who tried the case has 
decided that the house belonged exclusive- 
ly to Jeevarathnammal and on her death 
it passed to her heir, the plaintiff, and he 
has given a decree for that house to the 
plaintiff. 

So far as the purchase-money of Rs. 4,300 
that went towards the purchase of this 
house is concerned, there is no very clear 
evidence as to whomit belonged. It was 
suggested by the Ist defendant that the 
money was realised by the saleof jewels 
belonging to herself, her sister and her 
mother. But that case has not been accept- 
ed by the learned Judge and it seems to 
me fora very good reason, for the Ist de- 
fendant was too young to know how exactly 
the money was found. In fact, she admits 
except that she found some of the jewels 
missing after the purchase of the house, 
she had no reason for saying that any 
money was obtained by the sale of the 
jewels and that the house was purchased 
with that money. There is also evidence 
in the case which shows that atthe time 
of the purchase, the mother, Rukmani 
Ammal was not earning anything by her 
profession. The Ist defendant was altoge- 
ther too young to earn anything at the 
time So, the only earning member at the 
time of the purchase was the plaintiff's 
mother, Jeevarathnammal. There is no 
very clear evidence that at the time of the 
purchase her mother had any jewels at all 
so that, the possibility of jewels having 
been sold for the purchase of the house 
has also not been established. We have 
then a case where three dancing girls are 
living together, only one of them earning 
and purchasing a house in the name of that 
earning member. 

Now, it is suggested that in sucha case 
there is a presumption that the purchase 
was for the benefit of the whole family. I 
am unable to draw such a presumption in 
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this case without proof of further facts, 
There is nothing toshow that there were 
any joint fundsin the hands of Rukmani 
Ammal or Jeevarathnammal which could 
have been utilised for the purchase of the 
house, In the absence of such evidence 
such a presumption could not be drawn 
in favour of the lst defendant's conten- 
tion. 

The fact that the property was purchased 
in the name of Jeevarathnammal is an 
outstanding fact which we have to bear in 
mind, which would show it was hers, un- 
less we have evidence to establish that the 
person in whose name the purchase was 
made was not the person who found the 
money; that must be established by evi- 
dence. Furthermore, the conduct of Jeeva- 
rathhnammal so long as she was alive is 
entirely consistent with the fact that she 
was the sole owner of the property and 
that her mother had nothing to do with it, 


nor her sister., When mortgaging the prc- 


perty, she executed the mortgage-deed 
herself in her own name and in that mort- 
gage-deed we find that her mother, Ruk- 
mani Ammal, had attested the deed. Lam 
inclined toagree with the learned Judge 
that the mother is not likely to have attest- 
ed the deed without knowing its contents. 
Her attestation is thus evidence that she 
consented to it. The document certainly 
is drawa up on the footing that Jeeva- 
rathnammal alone was the sole owner of the 
property. We have also the Collector's cer- 
tificate transferred in Jeevarathnammal's 
name, Jeevarathnammal died in 1907, ten 
years after the purchase. Until she died 
no attempt was made either by her mother 
or by her sister to show that either of 
them had any interest in the property, After 
Jeevarathnammal’s death, no doubt, we 
find certain transactions by the lst defend. 
ant as guardian of the minor plaintiff in 
which assertions were made that the pro- 
perty was joint property, but such asser- 
tions cannot have much evidentiary value 
for the plaintiff was a minor, dependant 
on her guardian for her rights ag against 
the claims set up by her grandmother 
and mother's sister. As soon as she came 
of age, she seems to have realised that 
the property was hers. Soon afterwards 
there was ill-feeling between the ist 
defendant and the plaintiff, and the. present 
suit is the result; so that it cannot be said 
that anything that the plaintiff did is suffi- 
cient to warrant us in drawing the infer- 
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ence that in plaintiffs contemplation the 
house wasin any way the property of any- 
body but of herself. Unfortunately the 
persons who had anything to do with the 
transaction are dead. The Ist defendant 
was a mere girl at the time. She is rot 
in a position tosay what took place then. 
In the absence of evidence, it seems to be 
impossible for the Appellate Court to differ 
from the opinion of thelearned trial Judge 
that the house was really purchased with 
the money of Jeevarathnammal, that it 
belonged to her exclusively and that it 
passed to her daughter on her death. This 
disposes of the main contention in the 
case, 

I need not refer in detail to all the 
authorities cited before us as regards the 
presumptions to be drawn in the caseof a 
joint Hindu family owning property. I 
think presumptions are to be drawn from 
the facts of each particular case. As re- 


gards one of the mortgages on this house, . 


it has been upheld by the trial Judge 
there is no question about it. As regards 
the other mortgage, I agree with the learn- 
ed Judge that it does not form a valid 
charge on the property as against the 
plaintiff. Plaintiff was in no way bound 
to meet the expenses of her brother's marri- 
age. No law has been cited before us 
which lays any obligation upon a dancing 
girl to see that her brothers marriage is 
performed. Any money, therefore, spent 
for the marriage of the brother will not 
be a valid charge on the property, and that 
is what the learned Judge bas held with 
regard to the second mortgage. 

The next question is as regards the jewels 
and other moveables which the plaintiff 
` has claimed. Except one item, viz, item 
No.2 (besari), which has been given up before 
us by the respondent, there does not seem 
to be any reason to differ from the learned 
Judge's conclusion. He has held that cer- 
tain jewels did not exist and has disallow- 
ed the claim for those jewels, and there 
is no appeal as regards that. As regards 
the other jewels he has held that they were 
made with the joint funds of the plaintiff's 
mother, plaintiff and the Ist defendant and 
has given ahalf share inthem to the plaintiff. 
It seems to me that thisis probably the most 
equitable way of looking at the position. 
I am not satisfied that there is any suff- 
cient reason for us to interfere with the 
conclusion as regards the properties. 

It is argued that the plaintiff having 


KANNAMMAL V. RAMATHILAKAMMAL, 


[97 I. ©. 1926} 


sued for possession of the house in eject- 
ment, is wrongin having combined with 
it the claim for moveable property. That 
objection is not valid, for. leave has been 
granted by the trial Judge to do so, and it 
is too late now to take the objection. It 
is also argued that in givinga share in 
the jewels, ths trial Judge was really giving 
a partition decree to the plaintiff which 
should not have been combined with the 
decree for ejectment as regards the house 
in the Mint Street.. Ido not think that 
this objection has any substance at all. 
As the plaintiff had asked for jewels, it 
was quite open to the Court to grant a 
half share as it has done, It is only where 
any property outstanding has to be brought 
into the hotch-pot, an ejectment suit 
should not be converted into a partition 
sult. 

All the objections raised by the appellant 
failing, this appeal must be dismissed with 
costs. 

Venkatasubba Rao, J.—I agree, 
The point to be decided is, is the house in . 
question the exclusive property of the 
plaintiff or the joint property of the plaint- 
iff and the lst defendant? Rukmani had 
two daughters Jeevarathnam the mother 
of the plaintiff and Kannammal the Ist 
defendant. They were members of the 
dancing girl caste. When the house was 
purchased, the plaintiff had not been born, 
the Ist defendant was. but a child, Rak- 
mani was getting to be old and Jeevarath- 
nam was of the age of about 21. The 
house -was purchased in the name of 
Jeevarathnam. ‘The sale-deed recites that 
she paid the price. She applied for and 
obtained the Collector's certificate in her 
own name. About8 years after the pur- 
chase, Jeevarathnam mortgaged the proper- 
ty and the deed of mortgage bears the 
attestation of Rukmani. The learned © 
Judge who tried the ease on the Original 
Side has held that Rukmani’s attestation 
evidences the fact that she was aware of 
the nature of the transaction and the con- 
tents of the mortgage-deed. I am of the 
same opinion. There is no reliable oral 
evidence regarding how the purchase-money 
was found. If, therefore, I should decide 
the case on such material as there is before 
the Court, I should without hesitation 
agree with the trial Judge that the pro- 
perty was the exclusive property of Jeeva- 
rathnam and that the plaintiff is now entitled 
to it. 7 
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Mr. Ganapathi Iyer the learned Vakil 
for the appellant contends that this case 
ought to be decided with reference to cer- 
tain presumptions. I express no opinion 
on the question whether presumptions that 
are applicable to an ordinary joint Hindu 
family may be applied to a family of 
dancing- girls. But I shall assume for the 
purpose of this judgment that those pre- 
sumptions orat any rate some of them, 
are equally applicable to families of danc- 
ing women. 

What then isthe correct presumption 
that is applicable to an ordinary joint 
Hindu family? There is a presumption 
that afamily is joint until the contrary is 
proved. But this does not mean that there 
isa presumption that the family is pos- 
sessed of any property. The joint family 
may be a family of paupers, There is 
nothing in the Hindu Law to compel us to 
presume thata joint ‘family is possessed 
of property. If, however, it be said that 
the very expression ‘joint family’ implies 
that it possesses some property, the answer 
is, that there is no presumption that a 
family is joint in that sense. These are 
only two different ways of stating the pro- 
position, but the result is the same, namely, 
that it is not correct to say that to start 
with, a presumption should be made that 
the family is possessed of joint property. 
From this it follows that you cannot pre- 
sume from the mere fact that a member of 
the family holds property, that it is joint 
family property. Something more must be 
shown. The party alleging thatthe pro- 
perty held by an individual member is 
joint family property must show that the 
family was possessed of some property with 
the aid of which the property in question 
could have been acquired. If this is shown 
and only then, the onus shifts to the party 
alleging self-acquisition, to affirmately 
make out thatthe property was acquired 
without any aid from the family estate. 
This is clearly laid down in Ram Kishen 
Das v. Tanda Mai (1). Chamier, J., lays down 
two’ propositions:— 

(1) There is no presumption that a family 
has any joint property. 

(2) There is no presumption that pro- 
perty found in the possession ofany one 
member is joint family property unless it 
is shown that the family as such possessed 
some property by means of which the pro- 


(1) 10 Ind. Cas. 543; 33 A. 677;8 A. L. J. 723. 
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perty in question could have been acquir- 
ed. 

In Narayana Rao v. Seshamma (2), Sir 
John Walls, O. J. and Seshagiri Iyer, J., 
quoted with approval the observations of 
Chamier, J., and accepted that learned 
Judge's view. In a recent case of this 
Court Vadamalar Pillai v. Subramania 
Chettiar (3) the same view was again taken. 
It is unnecessary to cite further cases. 
The law on the point may now be taken ag 
being clearly settled. 

It has not been shown that at the time 
the house in question was acquired, the 
family was possessed of any joint property, 
I, therefore, accept the finding of the learn- 
ed Judge that the house was the self-ac- 
quisition of Jeevarathnam, There remaing 
a minor question to be disposed of. It 
thus being established that the plaintiff 
was the owner of that property, was the 
lst defendant justified in mortgaging it 
for raising funds to meet the expenses of 
the plaintiffs brothers marriage. ‘The 
plaintiff was at that time a minor and the 
Ist defendant professed to act as her guar- 
dian. If there was any obligation cast upon 
the plaintiff to find funds for her brother's 
marriage, it may fairly be argued that the 
act of the Ist defendant would be binding 
upon the plaintiff. It bas not been shown 
that either under law or custom, there is 
any liability imposed upon a dancine 
woman to perform her brother's marriage. I 
agree, therefore, that the plaintif is not 
bound to discharge the mortgage executed 
for raising money for this purpose. I agree 
with my learned brother in regard to the 
other points raised in the appeal and | 
have nothing further to add. Iconeur in 
the order made by him. 


V N.Y. Appeal dismissed. 
(2) £6 Ind. Cas. 33; 27 M. L. J. 677. 
(3) T1 Ind. Cas. 130; .6 L. W. 936; (1923) M. W. N 
57; A. L R. 1423 Mad. 262. cee 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECRER No, 170 
oF 1924. 

March 15, 1926. 
Present:—Mr, Justice Cuming and 
Mr. Justice Page. 

ABDUL GAFUR CHAUDHURY aynp 
ANOTHER— DEFENDaNTS—-APPELLANTS 
VETSUS 
ABDUL JABBAR MIA— PLAINTIFF AND 
OTHERS— Pro forma DEFENDANTS 


— RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Art, 120—Sui: 
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for declaration of title and confirmation of possession 
“No allegation of disturbance of possession by defend- 
ant—Limitation—Entry in Record of Rights, cancel- 
lation of—Limitation—Court if can of itself raise 
question of limitation. 

“A suit for declaration of title and, confirmation of 
possession, where the plaintiff does not allege that 
he has been in any way disturbed in his possession 
by the defendant, the only cause of action relied on 
being an incorrect entry in the records, is governed 
by Art. 120 of Sch. Iof the Limitation Act and not 
by Art, 144.- [p. 636, col. 2.] ; 

"The period of limitation for a suit for declaration 


that an entry in the Record of Rights is wrong runs 
from the date of the final publication of the Record of 
- Rights. [ibid] ` l | l 

Rajani Nath Pramanik v. Manaram Mandal (1) 


followed.”  — . o 
A Court is bound to see whether a suit is brought 


within the time prescribed. [p. 637, col. 1] 9 

Appeal against a decreeof the Subordinate 
Judge, First Court, Bakarganj, dated the 18th 
of September, 1923, reversing that of the 
Munsif, First Court, Bhola, dated the 25th 
of January, 1922. — 

Mr. Sarat Chandra Roy Chowdhury and 
Babu Sures Chandra Talukdar, for the 
Appellants. ~- 

Babus Jogesh Chandra Roy and Probodh 
Chandra Kar, for the Respondents. 

JUDGMENT. 

Cuming, J.—ln the suit out of which 
this appeal has arisen the plaintiff prayed 
for a declaration of his zemindariz title to 
four-annas share in the land described in 
the khatian mentioned in the plaint, that 
his possession thereto may be confirmed 
and that the settlement khatian might be 
declared wrong and fraudulent. [here 
was a further prayer that if the Court 
found that the plaintiff was out of posses- 
sion then possession of the said lands might 
be given to the plaintiff after declaration 
of title. His allegations in the plaint were 
that during the last Settlement operation 
which took place in 1907 the lands in suit 
were recorded in the name of the principal 
defendants either through the fraud of the 
principal defendants or through the mistake 
of the Survey Amin but that the lands were 
still in his possession. He then proceeded 
to state that the lends being at a great 
distance from his house and near to the 
house of the principal defendants the father 
of theeprincipal defendants was entrusted 
with the task of recording and on account 
of their fraud the plaintiff could not know 
anything of the said record andthat hecame 
to know of the incorrect entry in the Record 
of Rights in Falgoon 1328 B. S. correspond- 
ing to February, 1919. -The case of the 
defendants was- that they were tenants in 
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respect of the lands under the plaintiff and 
that they had beenin possession for more 
than 12 years. The first Court dismissed 
the plaintiff's suit holding that the plaintiff 
was not In possession and that the defend- 
ants Nos. 1 and 2 were in possession. He 
disallowed the plaintiffs prayer for khas 
possession on the ground that he had not 
been in possession within 12 years prior 
to the institution of the suit. He, there- 
fore, held that the plaintiff's suit was barred 
by limitation. 

On appeal this finding was reversed by 
the District Court. The District Court 
found that the plaintiff was still in posses- 
sion and that defendants have never to the 
knowledge of the plaintiff asserted their 
adverse title and possessed the disputed 
lands for more than 12 years prior to the 
suit. He, therefore, found that there was 
no complete ouster and that the suit was 
not time-barred by the 12-years’ rule and 
he decreed the plaintiffs suitin full with 
costs, 

Defendants Nos. 1 and 2 have appealed 
to this Court. It is contended on their 
behalf thatthe plaintiff's suit is barred by 
limitation, Mr. Roy Choudhury who has 
appeared for them contends that Art, 120 
and not Art. 144 which is apparently the 
Article applied by the lower Appellate Court, 
is the Article that applies. He then contends 
that limitation runs from the date of the 
final publication of the Record of Rights,’ 
that the final publication was in 1907 and , 
hence the suit is clearly barred by limita- 
tion. In support of his contention he has 
relied on the decision in the case of Rajani 
Nath Pramanik v. Manaram Mandal (1). Mr. 
Roy Chowdhury contends that the period 
of limitation must run from the date of 
the publication of the Record of Rights as 
there is no allegation in the plaint that the 
plaintiff's possession has in any way been 
disturbed by the defendants. Hence- the 
only cause of action is the incorrect entry 
in the Record of Rights. The decision to 
which he has referredzus undoubtedly lends 
support to the contention -of the learned 
Advocate. The facts of that case were very 
similar to those of the present case. In 
that case it was also pointed out that the 
plaintiff did not allege that his possession 
had beenin any way disturbed or threatened 
to be disturbed by the defendant. It is 
quite clear from the plaint in the present 


(1) 53 Ind. Cas. 968; 23 C. W. N. 883. 
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case that the plaintiff bases his cause of 
action on the Record of Rishis and on no- 
thing else. There is no suggestion any where 
in the plaint that his possession has been 
in any way threatened or disturbed by the 
defendants. Therefore his only cause of 
action is this entry in the Record of Rights. 
If his cause of action dates from the date 
of the final publication of the Record of 
Rights then it is quite clear that the suit is 
_barred by limitation. 


In the plaint, however, there is an allega- 
tion that the plaintiff has been kept out of 
knowledge of the entry in the Record of 
Rights by the fraud of the defendants. It 
does not appear that the Gase was ever 
considered from this standpoint by either 
of the Courts below. Thelearned Advocate 
who appears for the plaintiff respondents 
contends that it is not open to appellant 
now for the first time in second appeal to 
raise this question of limitation. It seems 
to me, however, that this question of limita- 
tion is a mixed question of law and fact, 
the case made out really by the plaintiff in 
‘the plaint was that his cause of action dated 
from the Record of Rights andthat he had 
been kept out of his knowledge of the 
inecrrectentry by the fraud of the defend- 
‘ant and the Court was bound to see whe- 
ther.he had brought: his suit within the 
‘statutory period. Admittedly the plaintiff 
must bring his suit within the statutory 
period. of limitation. As far as.I can see 
‘neither of the Courts below has approached 
this case from this point of view. It will, 
therefore, be necessary for the case to be 
‘Temanded to the lower Court to decide 


whether the plaintiff was kept out of know-. 


ledge ofthis entry in the Record of Rights 
by the fraud of the defendants until adate 
within the statutory period. If he finds 
that the plaintiff was so kept out of know- 
ledge of the entry in the Record of Rights 
by the fraud of the defendants he will then 
hold that the suit is not barred by limita- 
tion and he will decree the appeal and the 
Suit because all the other findings in his 
Judgment are in favour of the plaintiff. If, 
on the contrary, he finds that the. plaintiff 
was not kept outof his knowledge of the 
-entry in the Record of Rights by the fraud 
of the defendants he will dismiss the ap- 
peal and dismiss the suit as being barred 
by limitation. 


Costs of this appeal will abide the final 
result. 
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Page, J.—I regret that this remand is 
necessary because in my opinion it is due 
merely to defective pleadings on behalf of 
the plaintilf. If the plainiiif had set out 
in the plaint that he desired a declaration 
of title and confirmation of possession, be- 
cause the defendants were denying his title 
or disturbing or threatening to disturb his 
possession, I should not have consented to 
the remand being made. It is patent to 
my mind both from the written statement 
and the course which the proceeding took 
that in point of fact defendants Nos. land 
2 were claiming to be tenants and the lower 
Appellate Court has found that they ad- 
duced a forged pottah in support of their 
claim. On the other hand an owner of pro- 
perty is not-entitled.to launch proceedings 
for a declaratory decree merely for caprice 
or because it may be that he enjoys litiga- 
tion. He must bring himself within the 
provisions of the Specific Relief Act in a 
case such asthe present one. Now, in his 
plaint the plaintiff does not allege that his 
possession has been disturbed or threaten- 
ed by the defendants. Upon the defect in 
the pleadings although as I have stated, 
in my view there is no substance in the 
point, it appears having regard to the terms 
of the plaint alone that the plaintiff's real 
cause of action was for a declaration that 
the entry inthe Record of Rights was erro- 
neous. If thatis so there is authority for 
the view that Art. 120 of the Limitation 
Act would apply. But the plaintiff alleges 
that the entry was fraudulently made by 
the father of defendants Nos. 1 and 2 and 
that he actually became aware of this fraudu- 
lent entry at a later date which if made 
out would entitle him to maintain the suit. 
I consent, therefore, to the remand being 
made in the terms and for the purpose, 
which my learned brother has stated. 

A, N. A. Case remanded, 


eg arent 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 67] 
oF 1924. 

August 9, 1926. ` 
Present:—Mr. Justice Adami and 
Mr. Justice Macpherson. 
Sri Sri GOPALCHARJ YA GOSWAMI 
- — PLAINTIFF—APPELLANT 
versus 
BHIM KALI CHAUDHURY AND OTHERS 
— RESPONDENTS. 
” Religious endowments—Suit by trustee ty sct osile 
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alienation by predecessor—Limitation, starting point of 
—Limitation Act (IX of 1908), Sch. I, Art. 144 -Bach 
succeeding trustee, whether has fresh cause of action 
—Gift of mokurrari rent—-Suit to set aside, nature of. 

A suit to set aside agift made by the plaiutilfs’ 
predecessor-in-title to the defendant of a portion of 
moxurrart rent payable by the latter and for a 
declaration that the plaintiff was entitled to recover 
the whole rent as originally fixed is a suit to recover 
an interest in immoveavle property and is governed 
by Art. 144 of Sch. I of the Limitation Act. |p. 639, 
cols. 1 & 2.) 

Each succeeding mahant does not acquire a fresh 
start of limitation for setting aside alienations made 
by his predecessors from the date of his succession 
as mahant and the possession of a transferee of a 
makant becomes adverse to the institution from the 
date of the unwarranted transfer, or at any rate from 
the date of the death of the alienor. [p. 640, col. 2.] 

Damodar Das v. Lakhan Das (1), Badri Narayan 
Singh v. Kailash Gir (4), Nilmony Singh v. Jaga- 
bandhu Roy (7) and Madhu Sudan Mandal v. Radhika 
Prosad Das (8) followed. c 

Ramrup Gir v. Lal Chand Marwari (2) approved. 

Vidya Varuthi Thirtha v Bulusami Ayyar (3) dis- 
tinguished. 

Appeal from a decision of the Subordi- 
nate Judge, Purulia, dated the 7th March, 
1924, confirming that of the Munsif, Raghu- 
nathpur, dated the z7th June, 1923. 

Messrs. S. M. Mullick and S. N. Palit, for 
the Appellant. a 

Messrs. A. K. Roy and P. K. Mukherjee, 


for the Respondents. 


JUDGMENT. 

Macpherson, J.—ln this case the ap- 
pellant is the plaintiff, described as the 
shebait of Sri Sri Keshab Rai Jiu Thakur 
whose suit failed in both the lower Courts. 

Briefly stated, the avermentsin the plaint 
were that the idol named held the villages 
of Gobindnagar and Kashibera as revenue- 
free debutar property and the plaintiff as 
shebart of the idol was in possession of all 
rights on his behalf. In 1860 a predecessor 
of the plaintiff made on behalf of the deity 
a mukarrari grant, with certain exceptions, 
of those two villages at a rental of Rs. 865. 
The ancestor of defendant No. 1 subsequent- 
ly purchased twelve annas of the mukarrari 
interest, while the other defendants are in 
possession of the remainder of that interest. 
The “grandfather” of the plaintiff made a 
gift of Rs. 50 of the mukarrari rent to the 
ancestor of defendant No. 1 by a kachha 
sanad’of 1885 and the rent paid since then 
has been Rs. &15. The plaintiffs case is 
that the gift is ultra vires of the grantor and 
that he, as the present shebart, is entitled to 
set it aside as being a breach of trust and 
not binding against the deity or the present 
shebait, and he sought a declaration that he 
is entitled to realise Rs. 865 annually from 
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the defendants from the date of the death 
of his “father” in 1917. 

I'he suit was contested by defendant No, 1 
who besides bis right in twelve annas is 
murtgagee of the remaining four annas of 
tue mukarrurt tenancy. He pleades that 
the transfer was not by kachha sanad as 
alleged but that the reduction of rent was 
in consideration of the remission of a loan 
of Ks, 1,000, and he also pleaded limitation. 

The first Court held that the grant was a 
mahatran one, that is to say, a grant to a 
non-Brahman for services, and was for 
valuable consideration, as pleaded by de- 
fendant No. |, and that the suit was accord- 
ingly barred under Art. 134 of the Limita- 
tion Act. Incidentally it transpired that 
the grantor must have been dead in 1894 
when the plaintilf’s “father "as shebait grant- 
ed a usulructuary mortgage of Rs. 6U0 of 
the reduced rent of Rs. 815 to relatives of 
the contesting defendant 

In appeal by the plaintiff it was held by 
the learned Subordinate Judge that a grant 
for valuable consideration was not establish- 
ed and, therefore, Art. 134 of the Indian 
Limitation Act, 1903, was not applicable, 
But he upheld the contention that the suit 
was barred under Art. 144 of that Act, 
because, as the plaint recites, the property 
in suit was in the idol, a juridical person, 
and not in the shebait and, that being the 
case, “the alienation to the defendant's 
ancestor cannot but be taken to be a direct 
challenge to the title of the idol and the 
possession of defendant's ancestor must be 
taken to have been adverse from the date 
of thealienation.” He relied upon Damodar 
Das v. Lakhan Das (1) and Ramrup Gir v, 


Lal Chand Marwari (2) 


{n support of the present appeal Mr, 
Sushil Madhab Mullick contends, tirst, that 
no question of limitation arises since there 
is nothing but an agreement which must be 
void, to pay Rs. 50 a year out of the funds 
of the idol, and, secondly, that if the law of 
limitation applies, the case is governed by 
Vidya Varuthi Thirtha v. Balusami Ayyar 
(3), and limitation starts from the death in 

(1) 7 Ind. Cas, 240; 37 G. 885; 371. A. 147; 14 O, 


W, Ñ. 889; 12 U. L. J. 110; (1910) M. W. N. 303; TA. 
L. J.791;8 M. L, T. 145; 20 M. L. J. 624; 12 Bom. la 
R. 632 (P. ©.), 

(2) nS Ind. Cas, 401; 1 Pat. 475; 3 P, L. T. 352; A.I, 
R. 1922 Pat. 243. 

(3) 65 Ind, Oas. 161; 44 M. 831; (1921) M. W. N, 
449; 41 M. L. J. 346; 3 U. P. L R. (P. 0.) 62; 15 L, 
W. 78; 30M. L. T. 66; 3 P. L. T, 245; 48 I. A. 302: 
36 0. W. N. 537; 24 Bom. L. R. 629; 20 A. L. J. 497; 


A. L R. 1922 P. O. 123 (P. ©). 
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1917 of the plaintiffs immediate predeces- 
Sor as shebatt. On behalf of the opposite 
party Mr. A K. Roy supports the finding 
of the learned Subordinate Judge and 
relies upon the cases cited by the lower 
Appellate Court, and the recent decision 
of this Courtin Badri Narayan Singh v. 
Kailash Gir (4), and he Would further dis- 
tinguish the grant in Vidya Varuthi's case 
(3) from the present one by the fact that 
the former was'a lease which could be re- 
newed by the intervening mahant, whereas 
the alienation in this case was agift or other- 
wise without consideration and, therefore, 
not capable of renewal. 

The first plea on behalf of the appellant 
does not appear to be sound. What the 
plaintiff seeks to recover is distinctly an 
interest in immoveable property such as is 
contemplated by Art. 144 of the Limitation 
Act. lt isa grant of the paini at a reduced 
rent. 

The main contest is as to the date from 
which limitation commences. Thereis no 
dispute that the suit is barred if limitation 
commenced from the date of alienation in 
1835 or the dateof the death of the alienat- 
ing shebait which occurred before 1095, 
and that it must succeed if, as plaintiff 
contends, each succeeding shedait acquires 
a fresh start for the purpose of limitation 
to bring a suit to set aside an invalid 
grant of debutar property made by a 
former shebazt. In short the point at issue 
is what their Lordships of the Judicial 
Committeein Lal Chand Marwari v, Ramrup 
Gir (5) describe as “the important and 
difficult question” whether “the case is 
governed by the decisions of which Damodar 
Das v. Lakhan Das (1) may be taken as 
the leading authority or by the line of 
authority of which Vidya Varuthi Thirtha 
v. Balusami Ayyar (8) may be said to be 
typical.” l 

Now these two decisions of the Judicial 
Committee have been considered by this 
Court on two occasions. In Ramrup Gir v. 
Lal Chand Marwari (2) the distinction was 
held to be: 


“Where the property is vested in the juri- 
dical person, as it was in Damodar Das case 
(1) and the mahant is only the representa- 


(4) 93 Ind. Cas. 303; (1926) Pat. 37; A. I. R.1926 
Pat. 239; 5 Pat. 341; 7 P. L. T. 453. 

(5) 93 Ind. Cas. 280; 30 C. W.N. 721: 24 A. L. J. 105; 
A. I. R. 1926 P. C. 9; (1926)-M. W. N. 208: 7 P.L, T. 
163; 43 O. L. J. 249; 50 M. L. J. 289; 3 O. W. N, 335; 5 
Pat. 312; 28 Bor. L. R, 855 (P. ©.). 
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tive and manager of theidol, the act of 
alienation is a direct challenge upon the 
title of tke i.ol, and the idol or the 
manager of the idol on behalf of the 
idol must bring the suit within twelve 
years from the date of the alienation; 
But where the title is in the mahant or the 
shebait, as it was in the two other cases to 
which 1 have referred” [the second case 
was Abhiram Goswami v. Shyama Charan 
Nanai (6) | “theact of alienation is not a 
challenge upon the title of the idol, though 
the property may be endowed in the sense 
that its income has to be appropriated to 
the purposes ot the endowment, and there 
is no adverse possession so long as the 
person making the alienation is alive, 
and the possession of the defendant becomes 
adverse to the plaintiffs only when a new 
title has come into existence capable of 
maintaining the suit and which has not 
approved of or acquiesced in the aliena- 
tion,” 

The learned Judges (Das and Bucknill, 
JJ.) further held that in the case under 
decision the title to the property was in 
the mahant as it was in Vidya Varuthi's 
case (3) and that limitation commenced from 
the date of the death of the predecessor of 
the plaintiff Ramrup Gir. 

If that distinction is accepted the present 
suit is barred since here, as in the case of 
Damodar Das, the debutar property is 
vested in the legal entity, the idol, and the 
shebait does not acquire a fresh start for 
limitation from his own accession to the 
managership of the idol. 

But it is urged that the view expressed in 
Ramrup Gir v. Lal Chand Marwari (2) was 
overruled by their Lordships of the Judicial 
Committee in Lal Chand Marwariv. Ramrup 
Gir (5). In fact, however, their Lordships set 
aside the decision of this Court on the view 
that the suit of Ramrup Gir was barred by 
limitation under Art. 144 whether limita- 
tion started from the date of alienation 
by his predecessor or from the date of 
the death of his predecessor, inasmuch as 
plaintiff had failed to show that it had been 
brought within twelve years of the later of 
the two dates, and their Lordships expressly 
kept the important and difficult question 
entirely open to be determined when it 
arises. The authority of the decision of 
this Courtis, therefore, unimpaired. 


(6) 4 Ind. Cas. 449; 36 O. 1003; 10 C. L. J. 284; 6 A. 
L. J. 857; 11 Bom. L. R. 1234; 19 M. L, J. 530; 14 ©. W. 


N. 1; 36 I. A. 148 (P. O.) 
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Mr. S. M. Mallick then asks us to dissent 
from the view expressed in Ramrup Gur v, 
Lal Chaand Marwari (2) as to the distinction 
drawa between the caseof Damolar Das vy. 


Lathan Das (1) andthat of Vidya Varutht 
Thirtha v. Balusamt Ayyar (3). 
sent advised, Iam unable to accede. 


Asat pre- 
He 


-has failed to show what other distinction 


exists, and the view that the two cases are 


in direct conflict ought not to be lightly 
accepted. Itisnot denied that in the cases 


-of Abhiram Goswami v. Shyama Charan 


. gam} 


Nandi (4), Vidya Varuthi Thirtha v. Balu- 
Ayyar (3) and Ramrup Gir v. Lal 
Chand Marwari (2) the grant was to the 
mahant though for the purposes of the 


.math, while in the case of Damodar Das v. 


Lakhan Das (L) the grant wasto the idol; 


-and that constitutes a distinction in the 
. facts on which their Lordships may well 
“ have based the distinction in respect of the 


. wari (2). 


. starb of limitation. 


But it is not necessary in this appeal to 
rely upon Ramrup Gir v. Lal Chand Mar- 
A ease quite indistinguishable 
in material featuresfrom the present came 
before a Division Bench of this Court 


. (Mullick and Kulwant Sahay, JJ.) recently 
‘in Badri Narayan Singh v. Kailash Gir 


There the facts were that an 


(4), l 
aana without legal necessity of ‘pro- 


. perty endowed to the math’ had been made 
Gn 1894 by mahanth No, 1 and in 1921 


mahant No. 4 who had succeeded after 
mahants Nos. 2 and 3, sued to set it aside. 


. The Munsif held that defendant was in 
adverse possession from the date of the. 


` death of mahant No.1 and dismissed the 


: guit. 


The Subordinate Judge decreed the 


. plaintiff's appeal holding that the mahant 


for the time being 


`- any alienation which was not for the benefit 


Ladi 


of the math was valid during his lifetime, 


-and that if the successor of the vendor did 


` 


- not sue the purchaser for more than twelve 


years, he would be barred only for the 
period that he remained the mahant of 
the math, and that after him his successor 
would have a fresh start of limitation from 


- the time of the death of his predecessor. 


He accordingly held that as the suit was 


brought within twelve years of the death . 


of mahant No. 3, the plaintiff's immedi- 


“ake predecessor, the suit was not barred by 


limitation. 
“Tn second appeal thelearned Judges of 


‘this Court negatived the view of the Appel- 


late Court relying on Vidya Varuthi's case 
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(3), and held on a consideration of Nilmony 
Singh v, fagabanthu Boy (7), Damodar Das 
v. Lakhan Das (L)and Madhu Sudan Mandal 
v. Radhika Prosad Das (8), that each suc- 
ceeding mahant does not acquire a fresh 
start of limitation from the date of his 
succession as mghant and that the posses- 
sion of the transferee became adverse to 
the institution from the date of the un- 
warranted transfer or at any rate from the 
date ofthe death of the alienor and accord- 
ingly they decreed the appeal. The at- 
tention of the Court had been drawn to 
Vidya Varuthi's case (3), and it is clear 
that in their view the law as to limitation 
applicable to the circumstances was not as 
there laid down but as laid down in Damo- 
dar Das v. Lakhan Das (|). In fact that is 
the settled view of this Court. It is re- 
markable that with theexception of Vidya 
Varuthi's case (3) all the cases cited arose 
in this Province or in an adjoining dis- 
trict where conditions are similar. 
Mention may ba made of the recant deci- 
sion of the Allahabad Higu Court in Chitar 
Mal v. Panchu Mal (9), where it was held 
following Damodar Dasv. Lakhan Das (1) 
and. Jagindra Nath Roy v. Hemanta Kumari 
Debi (10), that property can be acquired as 


‘against an idol by adverse possession and 


the idol dogs not suffer from any disability 
under s. 7 of the Limitation Act. 

In my opinion the decision undar appeal 
is right and I would dismiss this appaal 
with costs. 

Adami, J.—I agree. 

A. N. A. _ „«ippeal dismissed, 


(1) 23 ©. 536; 12 Ind. Dec. (N. s.) 357. 
3 16 Ind. Cas. 927; 17 O. W. N. 873: 16 ©. L. J. 
(9) 93Ind. Oas. 652; 24 A. L. J. 351; 48 A. 348; A. 
1. R. 1926 All. 392. | a 
(10) 311. A. 208; 32 O, 129;8 GC. W. N. 809: 6 


Bom. L. R. 765; 1 A. L.J. 585; 8 Sar, P.O. J. 698 


(P. C.). 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

* URIMINAL RERFERENOE No. 45 or 1926. 
March 23, 1926. 
Present:—Mr. Kincaid, J. O., and 
Mr. Lobo, A. J. O. 
EMPEROR—Pxosgcutor 
e VETSUS 
SHAHU AND OTHERS— ACOUSED —OPPONENTS. 

Cr. P.C. (Act V of 18984, s. 489, cl. (4) —“Acquittal,” 
meaning of—Acquittal under one section and convic- 
tion under another—Conviction under former, whether 
can be ordered in revision. 

Tho word “acquittal” in cl. (4) tos. 439 of the Or. 
P. C. refers to a case where the trial ends in a com- 
plete acquittal and does not refer to a case where a 
trial ends in a conviction but the lower Court has 
wrongly held that the conviction should be under 
some section of the Code other than the section pro- 
parly applicable. In sucha case the High Court in 
revision is competent to convict the accused under the 
proper section, though he was acquitted of an offence 
under that section in the lower Court. [p. 642, col. 


2.) - 

Emperor v. Shivaputraya Durdundaya (1) and Em- 
peror v. Sheo Darshan Singh (3), dissented from. 

Bhola v. Emperor (2), Kambam Balli Reddy v. Em- 
peror (4), On Shawe v. Emperor (5) and Queen-Empress 
y. Jabanulla (6), relied upon. 

Mr. T. G. Elphinstone, Public Prosecutor, 
for the Orown. | 

Mr. C. C. Lewis, for the Oppoaents. 


JUDGMENT.—The facts which have 
given rise to this interesting revision 
matter are very simple and are somewhat 
as follows:— 

Some time before the alleged offence the 
deceased Sanwan and his brother Mushtaq 


bought for Rs. 40 a cow from Shahu, - 


accused No. 1, in the case before us. After 
the purchase of the cow a certain Gul 
Dito identified the animal as his own. He 
said that it had been stolen and.he took it 
away. Sanwanand Mushtag went to Shahu 
and informing him that the cowhad been 
taken away by Gul Dito, called upon Shahu 
to help them to recoverit. As Shahu re- 
fused they ‘declined to pay him the pur- 


chase-money of Rs. 40. Shahu was dis- 


satisfied with this solution of the question 
and repeatedly demanded hismoney. The 
matters came toa head when a council of 
the caste ordered Shahu to get back the 
cow if he wanted Rs. 40. Shahu re- 
fused and he and his sons got up with 
their hatchets and wanted to attack Sanwan 
‘and Mushtaq straight away. The council 
drove them off. They went away and 
threatened violence. Five or 6 days later 
about 9 a. M. Sanwan was walking down a 
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lane in the village of Matiari when he met 
Shahu and his three sons (accused Nos. 1, 
2, 3 and 4 in the case). They were all 
armed with hatchets. Sanwan was unarmed. 
Shahu, accused No 1, struck the first blow 
on tne forehead of Sanwan with his hatchet. 
Thereafter he seized Sanwan knocked 
him down while Daru and Murid hit at 
him with hatchets. The villagers assem- 
bled, whereupon, Shahu and his three 
sons ran away. Two onlookers, Yar 
Mahomed and Haji Vidho, carried Sanwan 
to the bungalow of Haji Mahomed Shah 
some 50 paces away. Haji Mahomed Shah 
sent his clerk, Kazi Nek Mahomed, to re- 
port to the Police. The report was received 
by the Head Constable, Mahomed Khan, and 
he went to the scene of the offence. He 
found Sanwan in Haji Mahomed Shah's 
bungalow. He prepared a mashirnama and 
recorded the dying declaration of Sanwan. 
He sent the wounded man with a letter 
to the Dispensary at Matiari but the Doctor 
had gone out. Sanwan was then conveyed 
to Hyderabad. The Medical Officer, Mr, 
Muichand, examined the wounded man and 
found an incised wound on the forehead, an 
incised wound on the right arm and an 
incised wound oythe left hand all of them 
caused by hatchet blows. Sanwan died at 
9 A. mM. on the 10th of June, 1925. The 
Medical Officer has expressed the opinion 
that the injuries would have caused death 
in any circumstances and that even if the 
deceased had been treated at Matiari the 
result would not have been different. 

The learned Sessions Judge convicted 
the accused No. 2 unders. ¿04 (a) of the 
Indian Penal Code and sentenced him to 
undergo 7 years’ rigorous imprisonment. 
He sentenced the accused Nos. 3 and 4. 
under s, 324 of the Indian Penal Code and 
sentenced them to 12 months’ rigorous 
imprisonment each. He convicted accused 
No. 1 under s. 324/109 of the Indian Penal 
Code and sentenced him to simple im- 
prisonment for 6 months. The convicts 
appealed and a Bench of this Court sum- 
marily dismissed their appeal but issued 
notice to the accused Shahu, Daru“ and 
Murid (accused Nos. 1, 3 and 4) toshow 
cause why their sentence should not be 
enhanced. 

An interesting question of law has been 
raised by the learned Solicitor for the res- 
pondents. He has urged that whils it is 
possible to enhance the sentences of the 
accused their convictions cannot be chang, 
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ed into convictions under another section. 
He has relied upon the wording of sectio 
439 cl. (4). é 

Itruns as follows:—- 

“Nothing in this section applies to an 
entry made under s, 773, or shall be deemed 
to authorize a High Court to convert a find- 
ing of acquittal into one of conviction”. 

This section has been differently inter- 
preted by the various High Courts in 
India. Inthe case of Emperor v. Shivaput- 
raya Durdundaya (1) the Bombay High 
Court took the view that where the Ses- 
sions Judge had altered a conviction under 
s. 326 of the Indian Penal Code to one 
under s. 323 of the Code, the High Courts 
were powerless to restore the conviction 
under s. 326,- Macleod, O. J., observed as 
follows: 

“Under the powers given to the Courts 
under section 439, Cr. P. C., we cannot can- 
vert a finding of acquittal into one of con- 
viction. It was argued on the authority 
of a Punjab case | Bhola v. Emperor (z)| that 
‘acquittal’ in s. 439 means a complete ac- 
quittal on all the charges framed but we 
cannot agree with that view. Unless we 
set aside aconviction and direct a re-trial 
we can only enhance the-Bentence up to the 
limit which is admissible under s. 323, 
Indian Penal Code”. 

A similar view was expressed by Gokal 
Prasad and Stuart, JJ., in the Allahabad 
High Court in the case of Emperor v. Sheo 
Darshan Singh (3). Therea Sessions Judge 
had tried Sheodarshansingh of the offence 
of murder but had found him guilty 
of culpable homicide not amounting to 
murder. Notice had been issued: by the 
High Court to Sheodarshansing to show 
` cause why he should not be convicted of the 
offence of murder and why the sentence 
passed upon him should not be enhanced. 
Their Lordships found that it was not open 
to them to convict him of murder and they 
gave their reasons as follows: 


“We cannot, however, change the con- 
viction into a conviction of murder. Sheo- 
darshansingh was acquitted by the Sessions 
Judge of the offence of murder and we 
cannot, in revision, convert a finding of 
acquittal into one of conviction” A con- 


(1) 86 Ind Cas. 478; 48 B. 510; 26 Bom. L. R. 438; 
A. Í. R. 1924 Bom. 456; 26 Cr. I. J. 830. 
(2) 12 P. R. 1904 Cr; 1 Cr. L. J. 942; 110 P. L.R. 


04. 
(3) 65 Ind. Cas. 858; 44 A. 332; 20 A, I. J. 190; 23 
Cr, L. J, 202; A. I, R. 1922 All, 487, 
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trary opinion, however, has been expressed . 
by the Madras High Courtin Kambam Balli 
Their Lordships 
took the view that the acquittal referred 
to in sub-s. 4 of s. 439 referred to a case 
where the trial ended in a complete acquit- 
a Their Lordships’ words were as fol- 
OWS: 

“Sub-s. (4) of s. 439, which anacts that 
‘nothing in this section shall be deemed 
to authorize a High Court to convert a 
finding of acquittal into one of conviction’ 
is not, if rightly construed, inconsistent 
with this view. The prohibition in sub-s. (4) 
refers toa case where the trial has ended 
in acomplete acquittal, not to acase like 
the present, where the trial has ended ina 
conviction but where the Court has wrongly 
applied the law or has wrongly found 
some fact not proved, and has, in con- 
sequence, held that the conviction should 
be under some section of the Code other 
than the seciion properly applicable as 
any other construction would ‘be incon- 
sistent with the power to ‘alter the finding’ 
given tothe Court as a Court of Revision 
by virtue of its power to exercise the power 
conferred on a Court of Appeal by s. 423 
cl. (b) and the terms of a Statute should 
not be so construed as to involve an incon- 
sistency between its different parts.” 

A similar opinion was expressed by the 
Rangoon High Court in On Shwe v Emperor 
(5). The same view too found favour with 
the Calcutta High Court in Queen-E-mpress 
v. Jabanulla (6) where their Lordships 
held that when a prisoner had appealed 
from a conviction ‘the High Court could 
under the provisions of s. 423 read with s. 
439 convert a finding of acquittal into one 
of conviction in spite of cl. (4) in s. 439. 

We consider the view expressed by the 
Punjab, Madras, Calcutta and Rangoon 
High Courts to be the correct one. Indeed 
the view expressed by the Bombay High 
Court with all due deference to the eminent 
Judges who gave that decision, might lead 
to most unfortunate results. A Magistrate 
might rightly convict a prisoner under 
section of the Indian Penal Code and a 
Sessions Judge might wrongly acquit the 
prisoner under that section and convict. 
him under some other section of an offence 
which the prisoner had not committed, 


(4) 22 Ind. Cas. 756; 37 M. 119; 15 Cr. L. J. 180. 
(5, 76 Ind. Cas. 711; 1 R. 436; A. I R, 1224 Rang, 

93; 25 Or, L J. 247. < . 
(6) 23 O. 975; 12 Ind, Dec, (N. s.) 648, 


SHAHU. 
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If Macleod, CO. 4., were correct, the High Court 
would then be powerless in revision to do 
anything but to acquit the prisoner. The 
conviction of the Sessions Judge could not 
be confirmed because the prisoner had not 
exhypothesi committed the offence of which 
the. Sessions Judge had found him guilty. 
Nor could he be convicted of the offence 
which he had really committed because he 
had been acquitted by the Sessions Judge 
and it would not be open to the High 
Court to convert an acquittal by the Ses- 
sions Judge into a conviction. 

Having expressed our views to this extent 
we'do not propose to exercise the powers 
which we believe vest in us for we think 
that the section, namely, 3/4 under which 
.the prisoners have been convicted enables 
us to deal with them adequately. 

We enhance the sentence of accused No. 3 
and 4 (Daru and Murid) to three years’ 
rigorous imprisonment and that of accused 
No. 1 (Shahu) to two years’ rigorous im- 
prisonment. 


P. B, A. Sentence enhanced. 


MADRAS HIGH COURT. 

CriminaL Revision Case No. 153 or 1926. 

ORIMINAL Revision Petition No. 136 
oF 1926. 
March 25, 1926. 
Present:—Mr. Justice Wallace. 
K. C. MENON—COMPLAINANT— 
PETITIONER 
VETSUS 
P. KRISHNA NAYAR—AccusEp— 
RESPONDENT. 

Cr. P.C. (Act V of 1898), as amended by Act XVIII 
of 1923, s. 252—Further prosecution evidente, duty of 
Magistrate to enquire as to—Duty to summon witnesses 
—Evidence, necessity for, test to determine. 

Under s. 252, Or. P. O., in the matter of production 
of evidence for the prosecution, when ths complainant 
has done all he can without the assistance of the 
process ofthe Court, it is for the Magistrate to as- 
certain from the complainant or otherwise the names 
of other persons likely or able to give evidence, and 
he must summon such of those as he thinks neces- 
sary, i. e. those he thinks will be of value in assisting 
the prosecution case. He cannot arbitrarily refuse to 
summon such witnesses. [p.644,col.1.]) | 

The proper time when the Magistrate is so bound 
to ascertain arises when the evidence “produced” in 
support of the prosecution has been taken, and that 
ordinarily includes the cross-examination, and re-ex- 
amination, if any, before the charge. |p. 644, cols,1 &2.] 
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In deciding whether a particular evidence is neces- 
sary, the Magistrate must look at the prosecution case 
broadly, decide what are the broad allegations of 
facts on which the complaint is founded and then 
determine whether theevidence is not necessary to 
assist in the establishment of that case. A useful 
test will be whether, if theaccused were acquitted in 
the case, it would be open tu the complainant to put 
tg ae complaint on the facts put forward. fp. 644, 
col. 2. 

Petition, under ss, 435 and 439 of the Or, 
P. C, 1896, praying the High Court to revise 
an order of the Court of the Sub-Divisional 
Magistrate, Calicut, dated the 19th Decem- 
ber, 1925, in Calendar Case 136 of 1925. 

Mr. K. S. Jayarana Iyer, for the Peti- 
tioner. 

Mr. V. L. Ethiraj, for the Respondent, 

Mr.. A. S, Stvakaminathan, for the Crown, 


ORDER.—This is a petition to revise 
the order ofthe Sub-Divisional Magistrate 


of Calicut refusing the petitioner's petition 


to summon certain witnesses for the pro- 
secution. The petitioner is prosecuting the 
accused for offences under s. 477 (a) of the 
Indian Penal Code ands. 282 of the Indian 
Companies Act for concocting false balance 
sheets, when he was the Managing Director 
ofthe Manorama Printing Works in 1921 
and 1922, in particular for showing an 
inflated and false value of the stock in hand 
and including in the Company’s stock the 
full value of books only sent to them for 


sale on commission. The petitioner filed his 


complaint on 3rd November, 1925, naming 
three witnesses. At that time the books of 
the Company had been impounded and were 
in the lower Court. His witnesses were ex- 
amined on 23rd and 24th November, 1925 
and cross examined on dthand 6th December 
1925. The petitioner put in a further list of 
four witnesses styled “Experts in valuation” 
and the Magistrate examined these on 12th 
December, 1925, and 19th December, 1925. 
On 17th December, 1925, the petitioner 
put ina further list of witnesses stating 
that he got further information about the 
inclusion in the stock list of books which 
never belonged to the Company and were 
not inits possession, some of which the 
petitioner had secured. The lower Court 
refused to summon these on the ground that 
it was new matter, and the petitioner has 
putin this revision petition. 

His chief point is that at the stage which 
ihe case has reached the Magistrate has no 
option to refuse to examine witnesses cited 
by him, and he relies on s. 752 ofthe Ur. P, 
C, That section lays down that not only 


"oe 


. the facts of the case, 
-plainant has done all he can without the 


m 
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shallthe Magistrate take all the evidence 
which may beproducedin support of the 
prosecution but shall himself ascertain the 
names of other persons able to give evidence 
for the prosecution andsummon such of the 
latter as he thinks necessary. In the pre- 
sent case the new list of witnesses is one 
offered by the complainant himself, just as 
his previous list of ex pert witnesses was 
offered, sometime after the complaint was 
filed and after the trial had begun. What 
-then is the proper attitude for the Court to 
take up regarding sucha list? The section 
does not appear to me to be very clear on 
the point ; but, as lread it, it means first 
that the complainant should himself pro- 
duce what evidence he can in support of 
the prosecution and the Magistrate shall 
-proceedto hear it. The Courtis apparently 
not bound to issue process for such wit- 
snesses, or to grant time for the production 
of such witnesses, but if produced he must 
‘record their evidence. There is no section 
here corresponding to s. 208 (3) in thecase 
-of committal proceedings or s, 244 (2) in 
.the case of trial in summons cases. This 
ig a remarkable omission as otherwise the 
language “shall take all such evidence as 
.may be produced in support of the prosecu- 
.tion *’ is the same in all three sections ; and 


: 8. 257 gives the accused the power of asking 


the Magistrate to issue compulsory process, 
“while s. 202 itself gives the Magistrate 
power to summon persons whom he has 
himself ascertained to be acquainted with 
Next when the com- 


assistance of the process of the Court, it is 
then for the Magistrate to ascertain from 
the complainant or otherwise the names of 
other persons likely or able to give evi- 
‘dence, and he must summon’such of those aa 
he thinks necessary,2. e., such of thoseas he 
‘thinks will be of value in assisting the 
. prosecution case. He cannot, I take it, 
:arbitrarily refuse to summon such wit- 
nesses. It is his duty to assist and not to 
. hamper the prosecution, and for that pur- 
‘pose he must issue summons to persons of 
.whom complainant has informed him, who 
he considers, are likely to give useful evi- 
.dence. Obviously I take itthat the Magistrate 
is not bound to or expected to exercise this 
. duty of ascertaining more than once, and 
.the proper time is when the evidence “ pro- 
. duced ” in support of the prosecution has 
been taken, and that ordinarily includes 
tthe cross-examination, if any, and re-exami- 
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nation, if any, before the charge. 
Varisai Rowther (1). 

Now I find from the Magistrate's order 
that though heasked the complainant after 
the examination-in-chief of his original wit- 
nesses, whether he had any more witnesses 
to examine, he did not and has not yet asked 
him that question after the examination of 
the original witnesses was over nor was a 
question put in the proper form. The 
question to be asked is not whether com- 
plainant has any more witnesses whom he 
can produce without summons, but whether 
he can informthe Court of any witnesses 
who will have to be brought by process. 
The Magistrate has, therefore,in my view 
not complied with the law. Thestage of exa- 
mining the original witnesses produced by. 
thecomplainant.isover. But still the Court 
has to ascertain from the complainant whe- 
ther there are any other persons able to give 
evidence in support of the prosecution. The 
Court must remedy this defect and must 
do so now. l 

As to whether the petitioner has traversed 
new grounds the consideration of that 
matter seems to me not atalla matter of 
procedure on which I can at this stage be 
properly called upon to give a decision. The 
discretion to summon or not to summon lies 
with the Magistrate. But he is not to inter- 
pret that discretion in a narrow or purely 
technical sense. He must look at the prose- 
cution case broadly, decide what are the 
broad allegations of facts on which the 
complaint is founded and then determine 
whether the evidence offered is not neces- 
sary to assistin the establishment of that 
case. A useful test will be whether, if the 
accused were acquitted in this case, it would 
be open to the complainant to put in a 
fresh complaint on the facts now put for- 
ward. 

I set aside the order and direct that the 
petition be re-heard in the light of the 
above remarks. 


V.N. V, 

(1) 73 Ind. Cas. 163; 46 M. 449; 44 M. L. J. 567; 17 
L. W. 722; 32 M. L. T. 385; (1923) M. W. N. 477; A.L 
R. 1923 Mad. 609; 24 Cr. L. J. 547. 


See In re 


Order set aside. 


nee 


t 
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PATNA HIGH COURT. 
CRIMINAL REVISION No. 373 or 1926. 
June 25, 1926, 
Present:—Justice Sir John Bucknill, Kt. 
DAROGA SINGH AND oTHEas— 
ÅCCOSED— PETITIONERS 
versus 
EMPEROR—Oppoarte PARTY. 

Cr. P.C.(Act V of 1898), s. 350-——-Remand for taking 
further evidence—T'rantsfer of judicial officer— 
Accused, whether entitled to de novo trial by successor 
—Appeillate Court, power to order de novo trial. 

The provisions of s. 350, Or. P. C., are applicable 
where a case is remanded to the trial Oourt for 
taking further evidence, and it is found when the 
case returns to the trial Court that the Magistrate or 
officer who was trying the case has been transferred 
and has been succeeded by a new judicial officer; and 
the accused, therefore, is entitled in such a case to 
demand a de novo trial by the succeeding officer. [p. 
646, col. 1. 

Gomer Sirda v. Queen-H mpress (1), relied on. 

Even if s. 350 does not apply, where it is possible 
that the accused might have been prejudiced by the 
fact they did not have a new trial, the Appellate 
Court can quash the conviction and ordera de novo 
trial. fibid.] 

Criminal appeal from an order of the 
Sessions Judge, Gaya, dated the 4th May, 
1926, modifying that of the Magistrate, Gaya, 
dated the 16th April, 1926. 

Mr. Sarjoo Prasad, for the Petitioners. 

JUDGMENT.—This was an applica- 
tion in criminal revisional jurisdiction 
made by six men who have been convicted 
of various offences and sentenced to divers 
penalties to which I shall presently refer in 
some detail. 

The history of this matter is slightly in- 
volved. It would appear that in 1925 these 
applicants were tried before a Magistrate 
of the First Class of Gaya; all the six 
applicants were convicted of an offence 
punishable under the provisions of s, 147, 
Indian Penal Code (riot); they were each 
sentenced to pay a fine of Rs. 20 or in 
default of payment thereof to undergo 
rigorous imprisonment for 15 days. In 
` addition, however, to these convictions and 
sentences the first and second applicants 
were also convicted of an offence punish- 
able under the provisions of s. 323, Indian 
Penal Code, (simple hurt); each of these 
applicants was sentenced to pay a fine of 
Rs, 20 in respect of this conviction. Fur- 
ther, the applicants Nos. 1, 3 and 6 were 
also convicted of an offence punishable 
under the provisions of s, 380, Indian Penal 
Code, (theft in dwelling house). Each of 
these three applicants was in respect of this 
offence sentenced to undergo rigorous im- 
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prisonment for 2! months, From these 
convictions and sentences the applicants 
appealed to the Sessions Judge of Gaya. 
On the 15th January last the Sessions 
Judge ordered that the case should be re- 
manded for enforcing the attendance and 
bearing the evidence of anumber of wit- 
nesses for the defence; the learned Sessions 
Judge did not think that the Magistrate 
had given sufficient facilities to the appli- 
cants for enabling them to call the wit- 
nesses whom they desired to call on their 
behalf. Now, when the matter went back 
to the trial Court, the Magistrate who had 
tried the case had been transferred and 
another Magistrate had taken his place. 
The applicants, therefore, purporting to 
proceed under the provisions of s. 350 of 
the Or. P. C., petitioned the Magistrate on 
the 25th February last that he should pro- 
ceed to try the case de novo. 

It will be observed that the material part 
of s. 350, sub s. (1) reads thus— 

“Whenever any Magistrate, after having 
heard and recorded the whole or any part 
of the evidence in an enquiry or a trial, 
ceases to exercise jurisdiction therein, and 
is succeeded by another Magistrate who has 
and who exercises such jurisdiction, the 
Magistrate so succeeding may act on the 
evidence so recorded by his predecessor, or 
partly recorded by his predecessor and 
partly recorded by himself; or he may re- 
summon the witnesses and recommence the 
enquiry or trial: Provided as follows:— 

(a) ‘In any trial the accused may, when 
the second Magistrate commences his pro- 
ceedings, demand that the witnesses or any 
of them be re-summoned and re-heard.” 

The Magistrate to whom the applicants 
petitioned for a new trial passed on the 
same date as that on which the petition 
was presented the following order— 

“The case has been remanded for record- 
ing further defence evidence and not for re- 
trial, Rejected.” 

It is contended by the learned Vakil for 
the applicants that this order was illegal 
and that in view of the proviso (a) of 
sub-s. (1) of s. 350 of the Cr. P. C., it was 
incumbent upon the Magistrate, at» the 
demand of the applicants, to try the case 
de novo. However, the trial proceeded 
before this new Magistrate ; I presume that 
he took the evidence which was proffered 
for the defence. The result was somewhat 
striking and as follows :— 

The six applicants were convicted of an 
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offence punishable under the provisions of 
5. 147, Indian Penal Code, (riot) and each 
sentenced to three months’ rigorous im- 
prisonment. This sentence should be com- 
pared with the sentence of Re. 20 fine 
imposed by the Magistrate who conducted 
the first trial. The applicanis Nos. 1 and 2 
were also convicted of an offence. punish- 
able under the provisions of s. 323 (simple 
hurt) of the Indian Penal Code, but no 
separate sentence was passed thereunder ; 
whilst applicants Nos. 1, 3 and 6 were 
again convicted of an offence punishable 
under the provisions of s. 380 of the Indian 
Penal Code, (theft in dwelling house); but 
again no separate sentence was passed in 
connection with this conviction. The general 
result, sofar as I can see, of the second trial 
was that the applicants Nos. 3 and 6 received 
a sentence of rigorous imprisonment of 
three months instead of 24 months but were 
spared a fine of Rs. 29, The applicant No. 1 
received a sentence of three months’ 
vigorous imprisonment instead of 23 months 
but was spared two fines aggregating Rs. 40. 
The applicant No. 2 was spared two fines 
which in the aggregate amounted to Rs. 40, 
but received a senteuce of three months’ 
rigorous imprisonment instead of those 
fines; whilst applicants Nos. 4 and 5 receiv- 
ed a sentence of three months’ rigorous 
imprisonment in lieu of a fine of Rs, 20. 
On the whole, therefore, it seems clear that 
the result of the second trial was that, in 
some cases very greatly and in some cases 
slightly but in all cases more or less these 
sentences were -enhanced. The learned 
Vakil for the applicants suggests that asa 
result of their not having been a de novo 
trial the upshot of the second trial indicates 
that the applicants were by the enha.ce- 
ment obviously greatly prejudiced. | have 
not been favoured with much authority as 
to whether, when a case is remanded for 
the taking of further evidence to a trial 
Court and where it is found that when the 
case returns to the trial Court, the Magis- 
trate or the Officer trying the case has been 
transferred and a new judicial officer has 
taken his place the provisions of s. 350 
immediately come into operation. It would, 
however, appear that there is some author- 
ity for that proposition. In the case of 
Gomer Sirda v. Queen-Empress (1) it would 
seem that where an interlocutory applica- 
tion made during the course of the trial for 

(1) 29 C-tt3; 2 O. W.N.465; 13 Ind. Dec. (N. s.) 
63, 
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enforcing the attendance of certain wit- 
nesses had been granted and the case sent 
back for that purpose it was then found 
that the Magistrate who had so far proceed- 
ed with the case had been transferred and 
a new Magistrate had taken his place, the 
accused persons had a right of calling to 
their aid the proviso (a) of sub-s. (1) of 
s. 350 of the Cr. P. C. So, too, here, I am 
inclined to think that» probably the new 
Magistrate, whose duty was to take the 
further evidence, was, being an individual 
not the same as the Magistrate who had 
tried the case, bound to’ accede to the 
demand of the applicants to try the case 
de novo, However, even if that were not so, 
I think the fact that the result of the deci- 
sion of the second Magistrate was to en- 
hance the sentence does show that it is 
possible that the applicants were prejudic- 
ed by the fact that they did not have a 
new trial. This is particularly noticeable in 
view of thefact that the case was sent back 
not for the calling of further prosecution 
evidence but simply for the calling of fur- 
ther witnesses on behalf of the defence. 
Under these circumstances, I have come to 
the conclusion that this application must 
be granted. 

I should mention that from the decision _ 
of the Deputy Magistrate of Gaya of the. 
16th April the applicants appealed to the 
Sessions Judge of Gaya; he slightly modi- 
fied the decision of the Deputy Magistrate 
with regard to the applicants Nos. 4 and 5 
reducing their sentences from three months’ 
rigorous imprisonment to that of 15 days’ 
rigorous imprisonment; but even that is an 
enhancement. The convictions and sen- 
tences, therefore, of the Deputy Magistrate 
of Gaya, dated the 16th April, 1926 as modi- 
fied by the judgment of the Sessions Judge 
of Gaya of the 4th May last are hereby 
quashed. The whole case against. the six 
applicants must be tried de novo and not by . 
either of the Magistrates who have previous- 
ly tried this case. 


A. N. A. Re trial ordered. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL APPLICATION No. 66 oF 1926. 
June 29, 1926. 

Present:—Mr. Kincaid, J. O., and 
Mr. Barlee, A.J C. 

Tas KARACHI MUNICIPALITY— 
APPLIOANT 
Versus 
JAFFERJI TAYABJI—AccosED — 
Opposite PARTY. 

Bombay District Municipal Act (III of 1901), s. 86 
—Cr. P. C. (Act V of 1898), s. 435—Magistrate’s order 
on appeal—Revision, whether competent. 

When a Magistrate hears an appeal under the 
provisions of s. 86 of the Bombay District Municipal 
Act, he is merely an appellate authority having jur- 
isdiction given by the Act to deal with questions of 
civil liability. He is notan inferior Criminal Oourt 
and, therefore, his order cannot be revised by a High 
Court under s.435 ofthe Cr. P. ©. 

Inre Dalsukhram Hurgovindas (1), followed. 


Application to revise an orderofthe City 
ery aah Karachi, dated the 23th January, 
1926, 

Mr. Kundanmal Dayaram, for the Appli- 
cant. 

Mr. Srikishendas H. Lulla, for the Op- 
poneut. 

Mr. T. G. Elphinston, Public Prosecutor, 
for the Crown. 

JU DGMEN T.—The facts of this inter- 

esting application are very simple. 
F: A certain Seth Jafferji Tyabji or his con- 
tractor occupied a plot of Municipal land 
with the Municipality’s permission from 
the 17th of May to the 10th of September, 
. 1924, On the L4th of December, 1924, the 
Municipality sent Seth Jafferjia notice of 
demand for Rs. 192-6 7. This sum admit- 
tedly he paid. He appealed under s. 86 of 
the Bombay District Municipal Act on the 
grouud that the money could not be reco- 
vered from him under s. 82. He made 
certain other objections which we need not 
eonsider here. On the 25th January, 1926, 
the learned City Magistrate, Mr. Richard- 
son, held that the amount .was not recover- 
able under s. 82 and allowed the appeal. 

Against this order of the Magistrate the 
Municipality has applied to usunder ss. 435 
and 439 of the Cr. P. C. 

At the. outset of the case, the learned 
Public Prosecutor to whom we are obliged 
for his assistance in the matter, raised a 
preliminary objection that no revision lay. 
He drew our attention to thecase In re Dal- 
sukhram Hurgovandas (1). It was therein 


(1) 9 Bom. L, R. 1347; 6 Or. L. J, 425. 


. has pressed upon us the view, 
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laid down by their Lordships that “under 
s. 86 of the Bombay District Mnnicipal Act, 
1901, a Magistrate hearing an anpzal of the 
kind mentioned in the section is merely an 
appellate authority having jurisdiction 
given by the Act to deal with the qnestion 
of a civil liability. He is, therefore, not an 
inferior Criminal Court, to which alone 


_ the revisional jurisdiction of the High Court 


applies under s. 435 of the Cr. P. C., 1898”. 
That case, as it seems to us, is on all fours 
with the present. A notice of demand was 
made under s. 82 of the Municipal Act and 
was set aside bv the learned City Magis- 
trate under s. 86. Asindoing so, he was 
not acting asan inferior Criminal Court, 
we have no power to revise his order. 

Mr, Kundanmal, who has argued the case 
for the Municipality with much ability, 
that the 
matter was outside the purview of s. 82 and 
that, therefore, in hearing an appeal under 
s. 86, the learned City Magistrate went 
outside his jurisdiction. It seems to me, 
however, that this is a dangerous argument. 
It would amount to this. The power of the 
learned City Magistrate would be limited 
to confirming or. at least not interfering 
with all acts of the Municipality under 
s. 82. If they were proper acts, the learned 
City Magistrate would naturally confirm 
them. If, on the other hand, they were 
improper acts we would have no jurisdic- 
tion in the matterand, therefore, could not 
interfere with the order of the Municipality. 
The proper view, as it appears to us, is that 
the Municipality endeavoured to use the 
summary procedure of s. 82 to recover a 
sum of money that may or may nos have 
been due to them under some other sections. 
They used the printed form under which 
notices of demand are made under s. 82 
and they informed the opponent that he 
could appeal under s. 86 to the City Magis- 
trate. In trying to levy a sum of Rs. 192-6-7 
by an improper procedure they laid them- 
selves open to correction by the learned 
Magistrate. In correcting them he was not 
anting outside his jurisdiction. As he was 
acting within the jurisdiction conferred on 
him under s. 83, we have no power, accord- 
ing to the principle laid down in the case 
reported as In re Dalsukhram Hurgovandas 
(1) to revise this decision. 

We, therefore, clis::iss the application. 

P.B. A. Application dismissed, 
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PATNA HIGH COURT. 
ORIMINAL Revision No. 386 or 1926. 
l July 15, 1926. 

Present: —Sir Dawson Miller, Kr, Chief 
Justice, and Mr Justice Foster. 
RAMBIRICH AHIR AND ANOTHER— 
ÅCOUSED-—PETITIONERS 
versus 


EMPEROR-—-Opposirs PARTY, 
Cr. P. C. (Act V of 1898), s. 109—Conditions neces- 
_sary for application of cl. (aj—‘Concealing his pre- 
sence, meaning of-—-Persons under arrest, if exempted 
——Continuous course of conduct whether should be 
proved, 

It is not desirable to lay down any general prin- 
ciples as to the conditions which would bring a case 
within the purview of s.109 cl. (a), Or. P. C., but it 
may be stated that there must be some definite at- 
tempt at concealment by taking precautions with that 
object in view, whether it be by disguise or otherwise 


indicating a desire to hide the fact that the person. 


is present within the local limits of the Magistrate's 
jurisdiction. The clause is one which should be used 
with proper discretion. [p. 649, col. 2; p. 650, col, 1.) 
Section 109, cl. (a), Cr. P. C., cannot be applied to 
a person who was merely found talking at night time 
with bad characters ina place open to the public or 
to one who merely shows a disinclination for the 
society of the Police and endeavours to avoid them 
y running away on their, approach. [p. 649, col. 2.] 
The operation of s. 109 cl. (a) cannot be limited to 
cases where a person has not been brought under 
arrest. Nor is it necessary that a continuous course 
of conduct in taking precautions to conceal should be 
proved before the clause can be applied. [p. 649, col. 


[Case-law considered. } 

Criminal revision from a decision of the 
Sessions Judge, Saran, dated the 10th May 
1926, affirming that of the Magistrate, First 
Class, Chapra, dated the 26th April 1926, 

Mr. Jafar Imam, for the Petitioner. 

The Assistant Government Advocate, for 
the Opposite Party. 

JUDGMENT. 

Miller, C. J.—This is an application 
in revision seeking to set aside an order 
of the Sessions Judge of Saran dismissing 
an appeal from the Deputy Magistrate. 

The petitioners Rambirich Ahir and Mo- 
safir Ahir were brought before the Deputy 
Magistrate under s. 109 of the Cr. P. ©. on 
the 24th April last and were each ordered 
to execute a bond of Rs. 200 with two sure- 
ties of Rs. 100 each to be of good behaviour 
for one year. An appeal to the Sessions 
Judge was dismissed on the 10th May. 

Mr. Jafar Imam now appears on behalf 
of the petitioners and asks us to set aside 
the order on the ground that the facts prov- 
ed do not bring the case within the pro- 
visions of s. 109. The section enables the 
Magistrates there enumerated to call upon 
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persons to show cause why they should not 
be ordered to execute a bond with sureties 
for their good behaviour. The circumstances - 
under which the Mag'strate may take action 
are set out in clauses (a) and (b) of the 
section. He may act on receiving informa- 
tion. 

“(a) That any person is taking precau- 
tions to conceal his presence within the 
local limits of such Magistrate's jurisdic- 
tion, and that there is reason to believe that 
such person is taking such precautions 
with a view to committing any offence, 
or 

(b) that there is within such limits a 
person who has no ostensible means of 
subsistence, or who cannot give a satisfac- 
tory account of himself.” 

The facts proved in so far as they are 
material appear from the judgment of the 
Sessions Judge and are as follows:—On 
the 15th March last a constable of the 
Ekma Police Station was deputed to go 
round on night duty at villages Chainwa, 
Charwa and Rasulpur. He took two chau- 
kidars and a daffadar with him and at 
about 9-30 P. m. went toa bagicha a short 
distance away from Chainwa Railway Sta- 
tion on hearing soft voices. There they 
found about a dozen men armed with 
lathis, dantas and bhalas talking to one 
another. On being accosted by the Oon- 
stable they began to run away. An alarm 
was raised and the men began to use their 
lathis. The Constable and his men, however, 
warded off the blows and it does not. 
appear that any body received any injury. 
With the help of villagers who came upon 
the scene they managed to arrest four per- 
sons including the two petitioners. The 
petitioner Mosafir was carrying a spear and 
Rambirich carried a danta which, I under- 
stand, is a stick of any kind less formid- 
able than a lathi. They gave their names 
butapparently not correct addresses. These, 
however, were supplied later. Rambirich 
lives at Rasulpur within the local limits of 
the Magistrate’s jurisdiction. Mosafir lives 
at Maharajganj. Musafir was unable to 
give a satisfactory account of himself and 
was dealt with as coming within . cl. (b) of 
the section. Sofaras heis concerned the 
learned Counsel who appeared on his behalf 
was unable to suggest any valid reason why 
the order should be set aside and accord- 
ingly the application in his case must be 
dismissed. 

With regard to Rambirich it was shown 


(87 I. O. 1926] 


CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No, 184 oF 1924, 
August 28,1924. 
Present:—Mr. Justice Newbould and 
Mr. Justice B. B. Ghose. 
BISHNUPADA DEB—Accusgp— 

e APPELLANT ; 
VETSUS 
EMPEROR— RESPONDENT. 

Cr. P.C. (Act V of 1898), ss. 867, 870—Presidency 
Magistrates—Judgments, contents of---Omission to 
record particulars in usual printed form, effect of—~ 
Reference to previous judgment in final order, pro- 
priety of. 

In view of the provisions contained in s. 370, Cr. 
P. C, Presidency Magistrates are not bound to write 
judgments complying with the requirements of 
s. 367. All that is required is that they should record 
certain particulars and in case of conviction and 
sentence of imprisonment or fine exceeding Rs. 200, a 
brief statement of the reasons for the conviction. [p. 
652, col. 1.] i 

Omission to record some of the particulars re- 
quired by s. 370 in the usual way in the printed 
form is only a mere irregularity and not an illegality 
which vitiates atrial. [ibid.] 

Inasmuch asa Presidency Magistrate is only re- 
quired to record brief reasons for a conviction, 
there is no serious objection to his referring to a 
previous judgment passed by him ia the case instead 
of re-writing those portions of it which should have 
been included in the final order. [ibid.] 

Appeal against a conviction and sentence 
by -one of the Honorary Presidency Magis- 
trates, Calcutta. ; 

Babus Satindra Nath Mukherjee and 
Jahnabt Charan Das Gupta, for the Appel- 
lant. ; 

Mr. Khundkar, for the Crown. 


JUDGMENT. —The appellant Bishnu- 
pada Deb has been convicted on four charges. 
The first is a charge of having conspired 
with three other persons to cheat one 
Horey Kristo Routh.. The other three 
charges relate to three specific acts of 
cheating committed in pursuance of this 
' conspiracy. On the charge of conspiracy the 
appellant has been sentenced to one year's 
rigorous imprisonment and to pay a fine 
of Rs. 1,000 or in default rigorous im- 
prisonment for six months. On the other 
three charges he has been sentenced to one 
years rigorous imprisonment on each 
charge, all the substantive sentences of 
imprisonment to run concurrently. 

This case was instituted by a complaint 
which was laid as long ago as the 24th 
October 1921. Atthe first trial before the 
Honorary Presidency Magistrate there was 
a serious error in the framing of the charges 
which necessitated the conviction and 
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sentences of the appellant and his co-accus- 
ed being set aside by this Court and a 
re-trial on a properly framed charge ordered. 
At this re-trial the two co-accused of the 
appellant pleaded guilty at a late stage. 
The hearing of this appeal has lasted more 
than two days. Having regard to the 
length of time that has been occupied by 
the trial we are anxious not to delay the 
To-day being 
the last day of the term inorder that we 
may sign the judgment before the Court 
closes, it is impossible for us to deliver 
suca alengthy judgment as we should have 
done under other circumstances. But 
though we shall deal with the case some- 
what briefly we have carefully considered 
the able defence set up on behalf of the 
appellant by the learned Vakils who appear- 
ed on his behalf, and the shortness of our 
judgment does not mean that these argu- 
ments have not received careful considera- 
tion. Our task is rendered easier by the 
great care with which the learned Honorary 
Magistrate has tried the case and we find 
ourselves in substantial agreement with all 
his findings. a 
The main facts of the case are as folléws: 
— We are satisfied on the evidence that the 
firm of William Anderson and Co. of which 
the appellant and one of his co-accused 
Mears and one Dhirendra who turned King’s 
evidence were partners, wasa firm which did 
very little real business but was making 
money by the unlawful method of ordering 
goods on credit and selling them at a lower 
price than the cost price but ata higher 
price than any sum actually paid in part 
payment by the firm. The complainant 
Routh was induced to believe that the firm - 
was a genuine firm doinga large business 
and his first transaction with them was to 
agree to supply them with a number of 
barrels of cement. On entering into this 
contract he was told that Dhirendra, the 
informer, would supply part of the cement 
to the firm on his behalf and that Harendra 
Ghose, one of the co-accused, would supply 
the remainder. The understanding was 
that he should pay cash to these two persons 
and recover the amount payable by the 
firm atalater date. In pursuance of this 
agreement he paid several thousand rupees 
to Dhirendra and Harendra but never 
received any money from the firm. When he 
pressed for payment he was induced to take 
up the post of banian of the firm on the 
understanding that he must pay Rs. 50 
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thousand into the firm. To gain this agency 
he paid a sum of nearly Rs. 20 thou- 
sand. Subsequently he was induced to 
substitute the arrangement that he should 
be a banian for partnership arrangement 
and the deed of partnership was actually 
drawn up. 
getting nothing from the firm he com- 
plained to the Deputy Commissioner of 
Police. ; 
We have not the least doubt that the 
story told.by Routh is substantially true nor 
have we any doubt that the appellant was 


a member of the conspiracy to cheat Routh, 
and that he actually took part in the 


separate incidents .of cheating which are 
the, subject of the other three charges. 

The main points which were argued on 
behalf of the appellant were as follows :— 
It was first contended thatthe judgment 
of the lower Court was not in accordance 
with law. Section 370, Cr. P. C., however, 
does not require that a Presidency Magis- 
trate should write a judgment. All it re- 
quires is that instead of recording a judg- 
ment he should record certain particulars, 
and in case of conviction and sentence of 
imprisonment or fine exceeding Rs. 200, 
a brief statement of the reasons for the 
conviction. Itis to be regretted that the 
learned Presidency Magistrate did not 
strictly comply with s. 370. The various 
particulars required to be recorded have 
not been recorded in the usual way on the 
printed form provided forthe purpose. We 
find on the record that all the important 
items of these particulars have been record- 
ed and the omissions areof no real import- 
ance. So far asthere lad been any omis- 
sion to comply with the provisions cf this 
section it was no more than an irregularily 
and was not an illegality which vitiated the 
trial. Objection bas been taken more 
particularly to his reference in his so-called 
second judgment to his previous judgment. 
There would be considerable force in this 
argument had it been necessary that he 
should write a judgment in accordance 
with the provisions of s. 367, Cr. P. O. But 
since he is only required to record brief 
reasons for the conviction we see no serious 
objection to his referring to a document on 
the record instead of taking the trouble to 
re-write those portions of it which should 
have been included in his final order. We 
have satisfied ourselves that there is no 
force in the contention that in deciding the 
case finally the learned Magistrate was 
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who could not be re-called for eross-exami- 
nation after the amended charge. 

[Norg.—The rest of the judgment deals with facts 
and ‘ not material forthe purposes of this report. 
—Ed. 

A. N. A, Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
CriMINAL Revision No. 299 or 1926, 
July 12, 1926. 

Present:—Mr, Justice Daniels. 

RAM DEO SINGH anp “NoTHER— 
ACCUSED--APPLICANTS 
VETSUS 
EMPEROR—Oppositr Parry. ~ 

Cr. P. C. (Act V of 1898), ss. 112, 117, 581, 537— 
Security for keeping the peace—Jurisdiction of Magis- 
trate—-Accused’s residence, absence of proof as to, effect 
of—Irregularities in recording order under s. 112, 
effect of —Revision—Limitation. 

An order under s. 107, Cr. P. C., is not invalid 
merely because there is no evidence on record to 
show that the accused was within the local jurisdic- 
tion of the Magistrate at the time when the proceed- 
ings were started, where no objection to his juris- 
diction is raised in the trial Ccurt, and no prejudice 
is shown to have been caused, the irregularity, if 
any, being cured bys. 531, Or. P. O. Nor can the 
validity of such an order be impugned on the ground 
that the Magistrate, instead of embodying the sub- 
stance of the information in the order passed as 
required by s. 112, Cr. P. C., wrote the order on the 
back of a Police report which gave.the information, 
and gave the. substance of the information in the 
summons itself instead of sending a copy of the 
order to the accused with the summons. [p. 653, col, 


Persons who: come to the High Court in revision 
against an order under s.107, Cr. P. C., should do 
so with the utmost promptitude and at-any rate 
within 30 days of the order complained of. |2bid.] 

Criminal revision from an order of the 
Second Additional Sessions Judge, Gorakh- 
pur, dated the 8th February, 1926. 

Mr. S. C. Gayle, for the Applicants, 

The Assistant Government Advocate, for 
the Crown, i 

JUDGMENT. —This.as an application 
in revision against an order binding over 
the applicants to keep the peace under s. 
107, Cr. P. C. The order is assailed on two 
grounds: -> 

]. Thatit was passed by a Magistrate 
who had no jurisdiction. 

2,. That no proper order under s. 112 
was prepared. Nor was a copy of such 
order sent with the summons. 

Section 107 requires that, unless the pro- 
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ċeedings are started by the District Magis- 
trate, both the person informed against and 
the place where the breach of the peace 
‘is apprehended shall be within the Magis- 
trate’s local jurisdiction. The place where 
.the breach of the peace was apprehended 
was within the .Magistrate’s jurisdiction, 
but the applicant resided outside it. No 
“question of jurisdiction was raised in the 
trial Court. It was raised before the 


Sessions Judge who held that as the appli- 


cants had a chhaonz in the village, to which 
the dispute relates, and sometimes resided 
there, this temporary residence was suffici- 
-ent to give the Magistrate jurisdiction. The 
“question is whether the applicants were 
-within the jurisdiction at the time when 
the proceedings were started. As to this 
there is no sufficient information on the 
record, but I do not propose to pursue the 
question further as the irregularity, 1f there 
was one, is cured bys. 531, Cr. P. O. 

As to the second objection, the Magis- 
‘trate certainly failed to comply with the 
provisions of s. 112. He ought to have 
embodied the substance of the information 
‘in the order which he passed. Instead of 
“that he wrote the order on the back of a 
Police report which gave the full details 
‘of the information, and apparently con- 
sidered this sufficient. Instead of sending 
a copy of his order with the summons he 
gave the substance of the information in 
the summons itself. The applicants were, 
therefore, informed what they had to 
meet, A similar irregularity has been held 
by the Bombay High Court in Suleman 
Adam v. Emperor (1) to be covered by the 
‘provisions of s. 537, Cr. P. ©. 
. It isnot shown that the accused have 
been prejudiced, and I am the more un- 
willing to interfere in this case as the 
application is a very belated one. The 
order binding the applicants over was 
passed in December last. The appeal was 
rejected on 8th February, whereas the 
- application to this Court was not presented 
till the 10th of May. Persons who come to 
this Court in revision against an order 


under s. 107 are expeeted to do so with: 


the utmost promptitude and certainly 
within thirty days of the order against 
which they complain. ; 

For the reasons already given I dismiss 
the application. 

ALN. A. Application dismissed. 
wig 3 Ind. Oas. 774; 11 Bom. L. R. 740; 10 Cr. L. J. 
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CALCUTTA HIGH COURT. 
Criminal Reviston No. 37 oF 1926. 
March 9, 1926. 

Present :—Justice Sir Charu Chundur 
(those, Kr., and Mr, Justice Duval. 
DWARIKA NATH MISRA—Accussp— 
PETITIONER 

versus 
EMPHROR—Oppositte—Parry. 

Bengal Excise Act (V of 1909)—Iules —Possessiny 
of opium, offence of—Opium diluted in water, whether 
admixture for smoking —Conviction for possession, 
legality of. 

Opium diluted in water is not an admixture of 
opium for the purpose of smoking within the meaning 
of the rules under the Bengal Iixcise Act and a person 
cannot, therefore, be convicted of baing in possession 
of an excess quantity of mixture for smoking than 
permitted, merely because in addition to a quantity of 
smoking mixture, which was not in excess of the rules 
he had some opium diluted in water and the quantity 
a Da in both together exceeded the prescribed 

Rule against an order of the Sessions 
Judge, Midnapore, affirming that of the 
Deputy Magistrate, Midnapore. 

Babus Probodh Chandra Chatterji and 
Arun Ch. Bose, for the Petitioner. 

Mr. Khundkar, for the Crown. 

JUDGMENT.—The accused has been 
convicted and sentenced on appeal by the 
Sessions Judge. to a fine of one rupee and 
the few days’ imprisonment already suffered 
before the hearing of the appeal on the 
ground that hehad an excess of a mixture . 
of opium for smoking not allowed by the 
rules in his house at the time of its search. 

The facts appear to be that at the time 
of the search there were found 53! grains 
of opium, 52 grains of guli, t.e., an admix- 
ture of opium and guava leaves for smoking 
and l} tolas of opium and water in a bottle, 
Under the rules a person is allowed to 
possess three tolas of ordinary opium and 
one tola of asmoking mixture. The Judge 
found that a technical offence has been 
committed as the so-called liquid opium 
plus the guli amounts to more than 1 
tola and that these twoare admixtures for 
smoking, Asa matter of fact he had only 
52 grains of guli in a form fit for smoking, 
and the only point is whether the mixture 
of opium and water to the extent of 1} tolas 
kept in a bottle will amount to admixture of 
opium. We can find nothing in support 
of such contention, andin this connection 
we have been referred to the case of 
Upendra Nath Biswas v. Emperor (1), where 


(1) 29 Ind. Cas. 425; 41 C. 694; 18 C. W. N, 486; 19 
O. L. J. 53; 15 Or. L. J. 73 
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the Judges remark in reference to denatur- 
ed spirit: “We are not prepared to hold 
that the mere dilution ofdenatured spirit 
with water is a processfor the manufacture 
of an excisable article. “In the present case 
we have a dilution of opium in water, and it 
is admitted that if this is not an admixture, 
the accused cannot be convicted. We do 
not think that we can hold that opium 
diluted in water can be held to be an 
admixture for the purpose of smoking. 
It is obvious that much more preparations 
would have to be made before a mixture 
mainly consisting of water could be smoked. 

In, this view of the matter we make the 
Rule absolute and set asidethe conviction 
and sefitence. The fine, if paid, will be 
refunded. 


A, N, A. Rule made absolute. 


BOMBAY HIGH COURT. 
URIMINAL APPEAL No 47 or 1926. 
May 5, 1926. 
Present:---Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 
EMPEROR——APPELLANT 
VETSUS 
SHETYA TIMMA WADDAR— 


ACOUSED—RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 300 el. (4), 802, 
325, 828—Death caused by administering dhatura— 
Object to facilitate robbery—Presumption of know- 
ledge of likelihood of death—Offence, nature of— 
Burdén of proof. 

The accused, two wandering Wadaris aged 60 
and 40 respectively, pretending to possess super- 
natural powers of discovering hidden treasure, took 
five villagers toa field belonging to one of them and, 
in order to facilitate robbery administered dhatura 
to the five persons in the food which was cooked 
for them there, as a result of which three of them 
died on the spot and the two others, who took less 


food, rocovered their consciousness only after four 


days’ treatment in a hospital : 
Held, that the accused must be presumed under 


the circyimstances to have known that the nature of . 


their act was likely to cause death and were guilty 
of murder under s. 300, cl. (4), Penal Code. [p. 655, 
cols. 1 & 2.) 

Queen-Eempress v. Tulsha (1), Emperor v, Gutali (2), 
Nanhu v. Emperor (3) and Lala v. Emperor (5), relied 
on, 7 
Emperor v. Bhagwan Din (4), dissented from. 

Per Fawcett, J—Where death is caused by ad- 
ministering poison for the purpose of facilitating 
robbery, no hard and fast rule can be laid down as 
to the section of the Penal Code applicable. The 
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circumstances of each case must be taken into con- 
sideration. [p. 656, col. 1.} 

Sadhu v. Emperor (6), relied on. 

Having regard to the extent to which dhatura 
poisoning takes place in India there is very adequate 
ground for attributing at any rate, to ordinary Indian 
villagers a knowledge of the dangerous results tbat 
may occur from administering dhaiura, and there is 
considerable danger in taking a too lenient view as 
tothe extent of knowledge that should be attributed 
in such a case. [2bid.] A 

Per Madgavkar, J.—The fact that the object of 
the accused was only robbery and could have been 
achieved by mere intoxication sufficient to stupify 
the victims without killing them, does not lead to an 
inference that the accused did not know that their 
act was likely to cause death or was so imminently 
dangerous as in all probability to cause death. 
Object is one thing, intention is another, and know- 
ledge is quite a third. [p. 668, cel. 1.) 

In the case of adult persons deliberately ad- 
ministering dhatura or some such poison or deleterious 
substance in such quantities as to kill many persons 
within a few hours on the spot, the burden is heavily 
on the accused to show why tle ordinary presump- 
tion from an actso imminently dangerous and so 
probably fatal should not be drawn. [ibid] 

The question of knowledge isa question of fact in 
the circumstances of each case. Persons making use of 
poisons, which besides being intoxicants may like- 
wise prove fatal if administered in sufficient quantity, 
cannot escape the fatal consequences of a reckless 
administration without showing that they were not 
possessed of the ordinary knowledge of adults. [p. 
658, col. 2.1 l 

Criminal appeal against an order of the 
Sessions Judge at Dharwar. 

Mr. 5. S. Patkar, Government Pleader, for 
the Crown. 

Mr. 4. A. Adarkar, for the Accused. 

JUDGMENT. 

Fawcett, J.—In this case the two con- 
victs, Shetya, Timma Waddar and Tippava- 
kom Shetya, were committed to the Sessions 
Court atDharwaronachargeof murder, s. 302, 
Indian Penal Code, in thatthey had caused the 
death of three persons, Karshiddappa, Mallap- 
paand Nabisab, by administering poison with 
the intentionof causing such bodily injury as 
they knew to be likely to cause death. The 
learned Sessions Judge held it proved that 
the two accused did administer dhatura “to 
these three persons and thereby caused 
their death. But he held that there were 


no sufficient grounds for holding that these 


two accused knew that they were likely to 
cause death by the administration of 
dhatura. Consequently, he acquitted them 
of the charge under s. 302, Indian Penal 
Code, and convicted them under s. 325, 
Indian Penal Code. There was another 
charge against the two convicts at the same 
{rial in that at the same time and place 
they had administered poison to two other 
persons, by name Gadigeppa Hadagli and 
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Govindgauda Shankarganda, with intent to 
facilitate the commission of an offence, 
namely, robbery. The two canvicts were 
convicted by the Court on that charge. 
The Sessions Judge sentenced them to 
suffer rigorous imprisonment for seven years 
on the charge under s. 325, and another 
period of rigorous imprisonment for seven 
years under s. 328, Indian Penal Code, the 
two sentences to be consecutive. The Gov- 
ernment of Bombay have appealed against 
the acquittal of the two accused under 
s. 302, Indian Penal Code, and we have 
heard the learned Government Pleader and 
the Pleader appointed for the accused. 

The appeals, which were presented by the 
two convicts against their convictions, have 
already been summarily dismissed, and 
nothing has been urged before us that in 
any way suffices to justify our differing 
from the view taken by the lower Court 
that these ‘two convicts did administer 
dhatura and so caused the death of these 
three persons. ; 

The main question that arises upon this 
appeal is, whether the evidence adduced 
suffices to establish that the two accused 
did the act of administering this poison 
with the knowledge that they were likely 
by such act to cause -death. If that is 
established, then the offence falls within 
the definition of culpable homicide under 
s, 299, Indian Penal Code. ; 

Then, the next question, supposing that 
that knowledge is established, is whether 
the culpable homicide ig murder under 
the definition in s. 30U, Indian Penal Code. 
The clause -which- would apply to this parti- 
cular case is cl. (4), namely, their commit- 
ting the act with the knowledge that it was 
so imminently dangerous that if must, in 
all probability, cause death. 

Now, upon this question of dhatura 
poisoning there are several reported author- 
ities. Most of these are of the Allahabad 
High Court, and there two views have been 
taken. The first case, namely, Queen- 
Empress v. Tulsha (1), has the high author- 
ity of Edge, C J., and Burkitt, J. In that 
case the accused was a young woman 
of 20 or 21, a widow, who had a 
lover, and she administered dhatura seed 
to three members of her family who were 
opposed to her living with that lover. 
The judgment says (pages 144*, 145*):— 
co 2) A. 143; A. W, N. (1897) 225; 9 Ind. Dec. (N. 8.) 
Joh 

*Pages of 20 A. Hid. | 
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“Ib is probable that Musammat Tulsha 
did not intend to kill her parents and her 
brother. No doubt she intended to incapa- 
citate them for the time that she might fiy 
with her lover. There is no evidence that 
she knew that dhatura when administered 
to a human being might cause death. The 
same might have been said if she had ad- 
ministered arsenic or nux vomica, It appears 
to us that we must presume that people of 
her age have the ordinary knowledge of 
what the results may be of administering 
dhatura. It would be dangerous in the 
extreme to the public in this country if 
Judges were to hold that it could not be 
presumed that a woman of 20 years 
of age in an Indian village was not aware 
that death might be caused by the adminis- 
tration of dhatura. If we were to hold 
that such was the presumption, we fear 
that poisoning by, dhatura would become 
more frequent than itis.” 

That reasoning has been followed in two 
other cases of the Allahabad High Court, 
Emperor v. Gutali (2) and Nanhw v. 
Emperor (3). On the other hand, there is a 
contrary view taken in Emperor v. Bagwan 
Din (4), on which the learned Sessions Judge 
has relied. That was a casein which, for 
the purpose of facilitating robbery, dhatura 
was administered by two accused to certain 
travellers, in consequence.of which one of 
the travellers died and others were made 
seriously ill. With regard to the traveller 
who died, it was held that the offence com- 
mitted was one punishable under s. 325, 
Indian Penal Code, and in respect of the 
travellers who did not die, the offence com- 
mitted was punishable under s. 328, Indian 
Penal Code. It was said in the course of 
the judgment (pages 570*, 571*):— 

“We agree with our learned brother that 
the case does not fall under s. 304. If the 
accused administered the dhatura with the 
intention of causing death, or with the in- 
tention of causing such bodily injury as is 
likely to cause death, or with the knowledge 
that they were likely by administering the 
dhatura' to cause death, they would be 
guilty of culpable homicide and their act 
would not have come within any of the 
exceptions mentioned in s. 300,” 


(2) 1 Ind. Cas. 765; 31 A. 148; 6 A. L. J. 129; 9 Cr, 
L. J. 383 


(3) 75 Ind. Cas. 361; 45 A. 557; A. I, R. 1923 All, 
608: 24 Cr. L. J, 937. 

(4) 30 A. 568; A. W. N. (1908) 243; 4 M. L. T. 402; 
8 Gr. L. J. 383. 


aana mbe aaa I ee ngatarani 


(56 
'“With regard tothe appeal of the Go- 
vernment, we do not feel absolutely con- 
` vinced that the accused or either of them 
had any intention ‘to cause bodily injury 
likely to cause death, or knowledge that 
thair act was likely to cause death, Dhatura 
isnot exactly a deadly poison, and may 
often be given for the purpose of merely 
stupifying a victim.” 

That case has been dissented from ex- 
pressly in Lala v. Emperor (5), where the 
‘Court observed (page 171*):-- 

“Th would bs putting a premium on 
murder to hold that the giving of dhatura 
in this reckless fashion is comparatively a 
minor offence. Wecannot agree with the 
dicta in the judgment of the Allahabad High 
Court in the case of Emperor v. Bhagwan 
Din (4), and we prefer, in the interests of 
public safety, to follow the ruling of the 
same High Court in the case of Emperor v. 
Gutali (2). As remarked by the learned 
Judges in the latter case, ‘although death 
does not always follow from dhatura 
poisoning, yet it does follow in a consider- 
able proportion of cases.’ " 

On the other hand, there is another 
Punjab case, Sadhu v. Emperor (6) where 
the accused had caused the death of two 
persons by administering dhatura to them 
in order to facilitate the commission of 
robbery, and it was held that they were 
guilty of an offence under s. 325, Indian 
Penal Code, and not under s. 302. There it 
was said that “no hard and fast rule can be 
laid down as to the section of the Indian 
Penal Code applicable, and that the circum- 
stances of the particular case must be taken 
into consideration,” (page 467). Thatisa 
remark with which I certainly agree, 

On the other hand, it seems to me, that, 
having regard to the extent to which 
dhutura poisoning does take place in India, 
both in the case of men and cattle, there is 
very adequate ground for attributing, at 
any rate, to ordinary Indian villagers a 
knowledge of the dangerous results that 
may occur from administering dhatura. 
It also seems to me that there is -gonsider- 
able danger in taking too lenient a view 
as to the extent of the knowledge that 
should be attributed insuch a case, having 


regard to the frequency of dhatura poisoning 
(5) 9 Ind. Oas. 731; 32 P. L. R. 1911; 12 Or. L. J. 


125. 
(6) 51 Ind. Cas. 670; 19 P. R. 1919 Cr; 20 Cr. L.J. 
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*Page of P. L. R. 1911 —[Ed, 
Page of P. R. 1919 Cr. [Bd] 
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in this country. If, as is stated in Lyon's 
Medical Jurisprudence, “there seems to be 
a widespread popular belief in India that 
dhatura is simply an intoxicant, aud not 
a poison,” then it seems to me all the more 
necessary that the Courts should add their 
weight to the correction of that fallacy. 

Coming to the particular circumstances 
of this crime, it is clear that, there was very 
considerable deliberation on the part of the 
two convicts. The five victims were taken 
to a field away from the village. They were 
not allowed to witness the cooking opera- 
tions which were carried on by the accused, 
and every attempt was made to induce the 
victims to take all that was cooked for them. 
In fact the reason for the death of Mallappa, 
who ate his food with the two survivors, is 
apparently that he ate more of what was 
served than the other two, who did not like 
the taste of part of the food given -tothem. 
That is stated in the evidence of both the 
two survivors. 

It is suggested by the Pleader for the 
accused that the deaths may be really due 
to their having taken liquor with which 
some times dhatura is said to be mixed in 
order to increase its intoxicating effect. It 
may be thecase that that is sometimes done, 
but there is no evidence that it was done in 
the case of any liquor that was consumed 
by any of the dead persons, nor is there 
any direct evidence that in fact those three 
or any of them had actually consumed 
liquor. The only evidence to which our 
attention is drawnis that an empty bottle 
that smelt of liquor was found near the 
body of Karshiddappa, and that the con- 
tents of the stomachs of the three persons 
smelt of country liquor. But assuming that 
they did consume country liquor, there is 
certainly no sufficient ground for sup- 
posing that that liquor contained any 
dhatura. 

It seems obvious that the two accused 
must have administered a very consider- 
able quantity of dhatura, because the 
very fact that three of the persons died, and 
that two escaped who did not take as much 
as they might otherwise have done, shows 
that enough was put in to cause death. 

Then, the two accused are persons who, 
according to the evidence, deliberately 
adopted this method of committing robbery. 
The circumstances certainly suggest that it 
would not be the first time that they had 
actually administered dhatura. No doubt, 
itis not proved that they had ever admi- 
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nistered dhatura before. Buat they are not 
in the. position of persons who obviously 
never used poison before. It.isa different 
cage, for instance, to the case of Phulamant 
Mundain v. Emperor (7), where the wife 
who wanted to influence her husband's 
heart and without any intention to cause 
his death procured from another person a 
poisonous drug, the nature and effect of 
which .she was net aware of, and adminis- 
tered it to her husband with the result that 
the husband died, the drug being a deadly 
poison. It was held thatthe wife was nof 
guilty of murder under s. 3U2, because she 
only wanted to administer a love potion 
and was not aware of the real nature of the 
drug. In such a case certainly there is 
legitimate.ground forsaying that the accus- 
ed did not know that she was likely to 
cause her husband's death. But, in the 
present case, it seems to me the right view 
to take is- that which has been expressed by 
Edge, O. J., in Queen Empress v. Tulsha (1). 
The mere fact that the two accused made no 
efforts todo away with the incriminating 
dishes, does not, in my opinion,. suffice to 
Bhow that they did'not commit murder. It 
simply shows carelessness or recklessness 
on their part, for, supposing that the 
‘victims had not died,they would still have 
probably complained and the incriminating. 
evidence would be available for any such 
complaint. So, it does not seem to affect 
the question of their knowledge of the’prob- 
able consequences of the drug one way or 
the other. 


Therefore, I think that the view taken by 
the lower Court is not sustainable. The 
main fact is that the quantity of the drug 
given was-sufficient to cause the death of 
three persons,and might easily also have 
resulted in the death of the other two if, 
they had taken the full quantity of food 
given them. I think it is in no way straining 
the law to hold that the two accused, who 
are 60 and 40 respectively, had sufficient 
knowledge of the fact that administer- 
ing dhatura does often result in death and 
is likely to cause death. Therefore, I would 
reverse the acquittal of the accused under 
s. 302, Indian Penal Code, and convict them 
under that section. The case clearly falls 
under cl. (4) of s. 300, Indian Penal Code. 
I do not, however, think that 
- case, although three deaths have resulted, 


(7) 77 Ind Oas. 801; A. I, R; 1924 Pat, 635; (1924) 
Pat, 13; 25 Or. L. J. 449, 
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we should sentence the`two accused” to 
death, -as it may be assumed that their in- 
tention really was not to cause death but to 
merely stupefy, and we are dealing with 
this case on an appeal by the Local Gevern- 
ment. I would, therefore, convict the ‘two 
accused of an offence under s. 302, Indian 
Penal Code, and sentence each of them to 
transportation for life with a direction that 
the other sentence of seven years’ rigorous 
imprisonment under s. 323, Indian Penal 
Code, should be consecutive. The conviction 
and sentence of 7 years’ rigorous imprison- 
ment under s. 325, Indian Penal Cede, 
will be superseded by the conviction and 
sentence unders. 302, Indian Penal Code: ` 
‘'Madgvavkar, J.—The facts as found 
by the Sessions Judge, and upheld by this 
Court in the appeal by the two accused 
against their convictions under ss, 325 dnd 
328, Indian Penal Code, .are shortly as 
follows: “The two accused, husband “and 
wife, are wandering Wadaris. In ‘the vil- 
lage in question, they pretended to ‘five 
villagers that they possessed mysterious 
powers of discovering hidden treasure. On 
‘this pretext they took the five villagers’-to 
a field belonging to one of them. In that 
field the two accused told them to éook 
their food. Accused No. 1 then took them 
to a distance.and asked-them to turn their 
back to the food that was being cooked, 
whilst accused No. 1 was performing his 
mysterious incantations. During this period 
accused -No. 2 must have mixed with food 
sufficient dhaitura or some such- poisohous 
alkaloid of the atropine group. Of the five 
who partook of that food in the field; three 
died of the poison in that field and the 
two others were discovered two days after- 
wards wandering about suffering irom the 
poison and only recoveréd consciousness 
«fter four days in the hospital, The‘ two 
accused expressly abstained from partaking 
of the food onthe pretext that they ‘were 
fasting. 


Under these circumstances, the aceused 


“were convicted under s. 325, Indian Penal 


Code, in respect of the death of.the three 
persons whose bodies were found fn the 
field on the second day, and . under s. 328, 
Indian Penal Code, in respect of the hurt to 
the two who survived. - ; 


This is an appeal by Government against 
the acquittal- of the two accused on the 
charge under s, 302, Indian Penal Code. 
The learned Sessions Judge held that the 


658. 


fatal knowledge and intention of the accus” 


ed were doubtful on three grounds :— 

(1) Want of certainty as to the nature of 
the drug. 

- (2) The absence of evidence as to the 
quantity of the poison. 

(3) Doubt as to the period between ad- 
ministration and death. 

Further, inthis appeal, reliance is placed 
on their behalf by their learned Pleader 
on. the statement in Lyon’s Medical Juris- 
prudence that villagers suppose dhatura 
to be an intoxicant not necessarily fatal. 

The first point is, in my opinion, im- 
material, Chemical analrsis showed that 
it was certainly an alkaloid poison or most 
probably dhatura. Whatever it was, it was 
sufficient to cause death to three, and seri- 
ous.injury to two, so that the quantity 
absorbed was large enough to be fatal. 
There was more poison discovered in the 
rice cooked in the field. 

As regards the third point, there can be 
no question that the three persons who 
died, died on the spot in that very field. 


They were notseen wandering like the two 


others, and- their deaths must, therefore, 
have taken place on that very night with- 
in a few hours of the administration of 
the poison. 

It is on these facts that we have to de- 
cide the questions whether the accused can 
or cannot be inferred to have possessed the 
knowledge under s. 299, Indian Penal Code, 
that their act was likely to cause death, and 
' the knowledge under s: ‘300, Indian Penal 
Code, that their act was so imn.inently 
dangerous that it must,in all probability, 
cause death. 
tions is it sufficient answer, in my opinion, 
on behalf of the accused, that their object 
was only robbery, and ‘could have been 


achieved by mere intoxication sufficient, 


without killing, to stupefy and incapacitate 
the persons. Object is one thing, intention 
is another, and knowledge is quite a third. 
In tle caseof adult persons (accused No. 1 
is 60, dnd his wife is 40) deliberately 


administering -dhatura or some such poison - 


or deleterious substance, and in’ quantities 


such ‘as to kill three persons within a few. 


hours on the spot, the burden is heavily on 
the accused to show why the ‘ordinary 
presumption from an act so imminently 
dangerous and so probably fatal should not 
be drawn, It is in- evidence that the. two 
survivors were only saved because by pure 
chance they. partook :of a ~considerably 
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To neither of these two ques-. 
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smaller quantity of the fatal food. And) 
it was never put forward as a defence 
that the accused believed that what they 
administered was an intoxicant only. and- 
not a poison. The only defence raised was. 
a denial in toto. 

From all these circumstances, there can” 
be no question that the accused must have. 
possessed themselves of a very considerable 
quantity of poison, more than enough to 
kill all the five, and had with complete 
recklessness endangered their life and safety, 


- and that they knew, and were prepared, 


in order to carry out the robbery, that all 
the five should incur even the risk of death, 
As death. was actually caused, these facts, 
in my opinion, suffice-to bring the case 
within the purview of ss. 299 and 300, Indian 
Penal Code. . 

With regard to the rulings of the Allah- 
abad High Court, the question of know- 
ledge is a question of fact in the cireum- 
stances of each case. It is impossible for 
the Courts, I opine, to lay down a rule of 
law to deprive the Jury, for instance, in- 
each case, of their right to pronounce on 
the question of the presence or absence of 
fatal knowledge or intention. At the same 
time, I entirely agree with the ratio deci- 
dendi ofthe rulings in Queen Empress v. 
Tulsha (1), Emperor-v. Gutali (2) Gauri 
Shankar v. Emperor (8) and Nanhu v. 
Emperor (3) as against the single ruling 
in Zmperor v. Bhagwan. Din (4). Persons 
making use of poisons, which besides being. 
intoxicants, may likewise prove. fatal if 
administered in sufficient quantity, cannot. 
escape the fatal consequences of this recka 
less administration, without showing that. 


they were not possessed of the ordinary 


knowledge of adults, which even villagers 
are presuméd to possess. 


°. For these reasone, I agree that the appeal 


by Government should be allowed, the 
acquittal of the two accused under 8. 802, 
Indian Penal Code, set aside,-and the two 
accuted convicted and sentenced to trans- 
portation for life as proposed by my learned 
brother, in lieu of the convictions and cen- 
tences under s. 325, Indian Penal Code. 
Appeal allowed. `. 


JAN. A, : 
- (© 44 Ind. Cas. 6&6; 40 A. 3560; 16 A, L.J, 178; 19 


Or. L. J. 382, 
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CALCUTTA HIGH COURT. 
Criminal Reviston No, 957 or 1925. 
January 20, 1926. 

Present:—Justice Sir Charu Chundar 

Ghose, Kr., and Mr. Justice Duval. 

BIJOY GOPAL GHOSH— 
ACCUSED —PBRIITIONER 
VEYSUS 
ISWAR CHANDRA KUMAR— 


RESPONDENT, 

Cr. P. C. ¿Act V of 1898), s 437—~Sessions Judge, 
power to order trial for offence not exclusively triable 
. by him—O ffences not intimately connected—Order for 
trial, legality of—Penal Code (Act XLV of 1860), ss. 
880, 427, £86. 


Where an accused is discharged of an offence ex- - 


clusively triable by a Court of Session, a Sessions 
Judge can commithim on:a charge not exclusively 
triable by a Sessions Court if it is intimately connected 
with a charge exclusively triable by the Sessions 
‘Court and forms part of the same transaction; but, 
he has no power to commit for such an offence where it 
7e es different category of offences. |p. 659, 
col. 2, 

W uere an accused is discharged of an offence, under 
s. 436, Penal Code, he may be committed by the 
- Sessions Judge for trial for an offence under 8. 427, 
but not for one under s. 380. [ibid.] 


Criminal revision against an order of the 
AduJitioual Sessions Judge, Alipore, dated 
-the iOth July 1925, 

Sir B C. Mitter (with him Babus Bir Bhu- 
san Dutt and Sikhar Kumar Bose), for the 
Petitioners. 

Tae Daputy Legal Remembrancer, Mr. 
Khundkar, for the Crown. 


` JUDGMENT.—The petitioners before 
us are two in number,and the allegation 
against them is that, on or about the llth 
November, 1924, they committed offences 
under ss. 427, 380 and 436 of the Indian 
Penal Code. On the19th December, 1924, 
the Magistrate directed that a summons 
Should issue on them calling. upon them 
to answer a charge under 8. 436 of the 
Indian Penal Code. ‘hereafter the Magis- 
trate held an enquiry under Gh. XVIII 
of the Cr. P. C. and eventually discharged 
the petitioners, on the 3lst March, 1925, 
under s. 209 of the Or. P. ©, Against the 
said order of discharge the complainant 
moved the learned Sessions Judge of 24- 
Pargannas, and onthe 10th July, 1925, the 
petitioners were directed by the Fifth Addi- 
tional Sessions Judge to be committed to 
the Court of Session on the following 
‘charges, t.e., the petitioner, Ghulam Mustaj a, 
“under ss. 427, 380 and 436 of the Indian 
“Penal Code and the petitioner. Bijoy 
‘Gopal Ghosh, under ss, 427, 380 and 
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436 of the Indian Penal Code, each being 
read with s. 114 of the Indian Penal Code. 


Before dealing with the subject-matter 
ofthe petition before us, we desire to point 


. out a serious mistake in the certified copy 


of the judgment of the learned Additional 
Sessions Judge dated the 10th July 1925. 
Both the accused have been ordered to be 
committed for trial in the Sessions Court 
under ss, 427, 380 and 436 of the Indian 
Penal Code and it is not the case, as 
would appear from the copy, that the 
accused Bijoy Gopal Ghosh has been com- 
mitted to the Sessions Court under ss. 427 
and 380 only. The attention ofthe learned 
Judge is drawn to this mistake in the 
copy referred to above with a view to his 
taking steps to prevent such mistakes in 
future. 

As regards the petition on behalf of the 
petitioners, it is pointed out that under s. 
437 of the Cr. P. O. the Sessions Judge 
has jurisdiction to commit an accused for 
trial in the Sessions Courtif he is of opin- 
ion that the case against the accused is 
triable exclusively by the Court of Session, 
and that the accused has been improperly 
discharged by an inferior Court. It is 
further pointed out that, although thecharge 
under s. 436 of the Indian Penal Code is 
exclusively triable by the Court of Session, 
the charges under ss. 427 and 380 of the 
Indian Penal Code are not exclusively 
triable by the Sessions Court, but triable 
by a Magistrate, and that there should 
not have been an order for trial of offances 
under ss.427 and 380 of the Indian Penal 
Code, being offences not exclusively triable 
by the Court of Session, along with a 
charge under s. 436 of the Indian Penal 
Code. | 

No doubt it is competent to the Sessions 
Judge to commit a person on a charge 
not exclusively triable by a Sessions Court, 
e.g, under s. 427 of the Indian Penal Code 
if itis intimately connected with a charge 
exclusively triable by the Sessions Court, 
e. ga charge under s. 436 of the Indian 
Penal Code and ifit forms part of the 
same transaction [see in this connection 
Gendlal Chimanbhai v. Emperor (1)], but 
it is clear that the above requirements aro 
not satisfied in a direction for commit» 
ment to the Sessions Court for trialon a 
charge under s. 380 of the Indian Penal 
Coda, the offence thereunder being totally 
an 23 Ind. Cas. 600; 16 Bom. Ju Re 80; 19 Ge. le di 
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different from the category of offences 
under which are included charges under 
‘ss. 427 and 436 of the Indian Penal Code. 
We think, therefore, that the learned Addi- 
tional Sessions Judge had no jurisdiction 

-to make the order complained of. We, 
therefore, set aside his order dafed the 
10th July, 1925, and remand the matter to 
oe take such steps as he may be ad- 
vised, 


A, N. A, Order set aside. 


BOMBAY HIGH COURT. 
CRIMINAL APPEAL No. 145 oF 1926. 
June 15, 1926. 

Present:—Mr. Justice Fawcett and 
Mr. Justice Madgavkar, 
SHIVABHAI BECHARBHAI—AcCCUSED 

' — Â PPELLANT 
versus 
EMPEROR— RESPONDENT, 
Evidence Act (I of 1872), ss. 27, 80, 32-—Confession 
of co-accused not directly implicating another, ad- 


, missibility of—Dying declarations—Statemenis made 
. before recewing injuries, if admissible under s. 82, 


A statement made by a person accused of murder, 


“while in the custody of the Police, that he has burned 
. the clothes of the deceased and would show the 


Police where he had done so, though not a confession 


_ of complete guilt so far as the charge for murder is 
_ concerned, is a direct admission of constructive guilt 


inasmuch as the burning of the clothes primarily 
implies that the accused had taken part in the 


.murder and was evidence for a conviction under 


8.201, Penal Code. Such a statement, therefore, 
amounts fo a confession within the meaning of 


“gs. 27 of the Mvidence Act andis admissible in evi- 


“4 IA 


- deuce. - [p.. 661, col. 2.] 
. Though, the ordinary case contemplated by s. 30, 


- Eyidencg Act, is where the confessing accused directly 


implicates another accused as well as himself, there 
is no reason for holding that the section is limited to 


< such a~case and does not also cover a case where 


Š = 


he TEU indirectly affects a co-accused. [p, 662, 
col. ].] . in 
A confession of the limited kind allowable by 


‘ 5. 27 may be taken into consideration against a co- 


et 


. ‘dying declarations’ strictly so-called, i.e., 


_ deceased person to another, 


ir 


aceused under s. 30. [tbid] . 


Section 32 of the Evidence Act covers not only 


i statements 
bya dying person as to the injuries which, have 
brought him to that condition or the circumstances 
under which: those injuries came to be inflicted, but 
is wide enough to include statements made by a 
cea, o before receiving the 
injuries as to the circumstances under which he was 
‘accompanying the acċused to the place where the 
murder was committed. .[p. 663, col. 1.] 
Queen-Empress v, Kamalia (1), not followed, 


Criminal appeal from convictions and 
sentences passed by the Sessions Judge, 


. 


Kaira. Sach 4 
Mr, G: N. Thakor (with shim Mr, M, P. 
Desai), for the Accused, 
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(97 I. O. 1928) 
Mr. 8. S. Patkar, Government Pleader, for 


the Crown. 
JUDGMENT. 

Fawcett, J.—The appellant, Shivabhai, 
has been convicted by the Sessions Judge 
of Kaira of murder under s. 302, Indian 
Penal Code, and abduction in order to mur- 
der under s. 364, Indian Penal Code. He 
has been sentenced for the first offence to `~ 
transportation for life, atid for the second 
to seven years’ rigorous imprisonment, the 
two sentences to run concurrently. The 
Judge concurred with three out of the 
four assessors in convictinghim. The al- 
leged murder was of one Naran, a patidar, 
living in Mahommadpura, a village about 
one mile from the Railway Station of 
Boriavi. He lived with his mother, Bai 
Lala, his wife, and two little sons, and was 
about twenty-five years old. ‘lhe prosecu- 


tion case is that, early on the morning of 


October :Olast,the accused Shivabhai, who 
is also a patidar, living in. the same yil- 
lage, went to Neran’s house and inquired 
whether he was ready to go. Naran said 
that he would shortly come, and after taking 
his meal went tò Boriavi Station, The ac- 
cused was already there, and both are al- 
leged to have travelled by the same train, 
which left Boriavi at about 8 a m. to Thasra 
Station, and from there to have gone to 
Dabhali, a neighbouring village, where the 
appellant and his brothers cultivated cer- 
tain lands. The appellant, with the aid 
of two of his brothers, is said to have mur- 
dered Naran, on October 10, 1925, at a place 
about four fields off their lands, just outside 
the limits of Dabhali. At that spot some 
human remains were found, which are 
testified to have been those ofan adult male, 
aged between twenty-five and forty, and 
which the prosecution assert were those of 
Naran. There were marks of violence on 
some of the bones, and human blocd was 
also found on a bead-necklace (part of the 
remains) and on the ground. Naran never 
returned to his village; his disappearance 
was notified in the Police Gazette; and vari- 
ous other steps taken to. trace him, but 
{apart from the finding of these remains) 
unsuccessfully. His mother, Bai Lala, had 
become suspicious owing to Naran’s. non- 
return, especially upon receipt of a post 
card on October 12, which she showed to 
various people in the village, who pro- 
nounced it not to be in Naran’s handwrit- 
ing. On October 20, 1925, she made a peti- 
tion to the Sub-lnspector, who happened 
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to be there on circuit, complaining about 
Naran’s disappearance, and mentioned her 
suspicion against ths accused Shivabhai. 
Inquiries were forthwith made, with the 
eventual result that the appellant and one 
of his brothers by name Bhulabhai were 
committed for trial on charges under ss. 302 
and 364, Indian Penal Cade. Another bro- 
ther by name Nagar, who was also impli- 
cated in the Police inquiry, is said to have 
abseconded. Bhulabhai (who was accused 
No. 1) has been acquitted, while the appel- 
lant (who was accused No, 2) was convicted 
and sentenced, as already stated. 

The main contentions of the appellant’s 
Counsel are, firstly, that it is not established 
that Naran was murdered, and that there is 
no sufficient identification of the ramains 
found near Dabhali so as to prove them to 
be Naran’s. Secondly, itis contended that 
the evidence as to accused No. 2 leaving 
Mahommadpura with Naran and both going 
together to Dabhaliis false. Thirdly, it is 
contended that, in any case, the evidence 
adduced is insufficient to establish the 
offences alleged against the appellant, and 
that there is a reasonable doubt, the bene- 
fit of which should be given to him. 

The questien which, I think, should first 
be determined is, whether or not the evi- 
dence as to Naran being in the company 
of accused No. 2 on October 10, should be 
accepted, for that question also affects the 
issue as to identity of the remains. ‘After 
discussing the evidence his Lordship came 
to the conclusion that there can be no 
reasonable doubt that Naran was murdered 
and that that his death was due to violence, 
and proceeded:— | 

Ia addition, we have the discovery of 
pieces of burnt cloth in a neighbouring 
field. If these pieces of cloth were part of 
the clothes that Naran was wearing at the 
time of his death, then itisa piece of evi- 
dence pointing to an attempt to destroy 
property that might lead to the identifica- 
tion of the remains; and this supports the 
theory ofa crime having been committed. 
The fact of their being found also in a 
field where the appellant admits that he 
and his brother used to reside occasionally 
and kepta fire place for cooking and other 
purposes, makes ita very important piece 
of evidence against him. If the appe:lant or 
any of his brothers committed this murder, 
it is not improbable that the clothes would 
be destroyed not far off from where the 
murder was committed, and this field would 
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be the nearest convenient place where they 
could be burnt. Is there, then, any evidence 
to support a finding that these pieces of 
cloth were in fact part of Naran's clothes, 
removed after his death? Thoughit has 
not been brought out clearly in the 
Sessions Court judgment, or in the argu- 
ment before u3, I think there is such evi- 
dence. In my opinion, it is clearly proved 
by the evidence of the Sib Inspector (Ex. 
49), the Head Constable (Ex. 56), and the 
punch witness (Ex. .45), read with the 
punchnama, Ex. 47, that thess burnt pieces 
ofcloth were discovered by the Police in 
consequence of information given by Bhula- 
bhai, accused No. 1, that he had burnt the 
clothes of Naran and would show the Polices 
where he had done so. Thereupon, he 
took them to this field, and pointed out 
the ashes, in which the piecesof cloth were 
found. This was on the morning of Novem- 
ber 1, after the discovery of the remains. 
Accused No. 1 was then in the custody of the 
Police, within the meaning of s3. 26 and 27 
of the Indian Evidence Act, under the ruling 
ia Queen- mpress v. Kamalia (1), as held by 
the Sessions Judge. Consequently, this in- 
formation that he had burnt Naran’s clothes 
and would show them where he had doneso, 
is admissible in evidence under s. 27, just 
asin Queen Empress y. Nana (2) it was held 
that an accused's statement that he had 
buried certain property in the fields was held 
admissible. This information was, no doubt, 
not a confession of complete guilt, so far 
a3 the charge of murder was concerned, but 
it was a direct admissioa of constructive 
guilt, for his burning the clothes primarily 
implied that he had taken part in this mur- 
der; aad, under s. 237, Cr. P. C., he could 
have been convicted under s. 201, Indian 
Penal Code, although not charged with this 
offence [cf. Begu v. Emperor (3)]. Accord- 
ingly, under the ruling in Queen-lsmpress 
v. Nana (2) and similar rulings such as 
Queen Empress v. Javecharam (4) and 
Emperor v, Sher Mohammail (5) it amounts 
to a confession within the meaning ofs. 27. 
In my Opinion it can (as stated ia Ameer 


(1) 10 B. 595; 5 Ind. Dec., fx. s.) 735. S 

(2) 14 B. 259 at p. 265; 7 Ind. Dec. in, s.) 632, 

(3) 88 Ind Cas 3; 6 L. 226; 27 Bom. L. R. 707, 2 
O. W. N. 447; 48 M. L. J. 648; 41 C. L. J. 437: 3 
Pat. L. R. 95 Or.: A. I. R. 1925 P. C. 130; 23 A, L. 
J. 636; (1925) M. W. N. 418; 26 Or. D. J. 1059; 7 Ii L. 
J. 324: 52 I. A. 191; 30 O W. N, 581 (P. CL). 

4) 19 B. 363; 10 Ind. Dec. (N. s.) 245. 

(5) 75 Ind. Cas, 70; 46 B. 931; A. I. R. 1923 Bom. 65; 
24 Cr, L. J. 870, 
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Al and Woodroffe's Law of Evidence, 8th 
Edition, page 295) also be treated as a con- 
fession within the meaning of s. 30, Indian 
Evidence Act, and though it does not 
mention the appellant (accused No, 2) and 
says that accused No. 1 alone burnt the 
clothes, still it certainly “affects” accused 
No. 2 fiom the very fact that the field where 
the clothes. were burnt was that of accused 
No. 2, as well as accused No. 1 that they 
admittedly used to reside there occasionally, 
and that accused No. 2 was seen in this 
vicinity with Naran on October 10. It may 
be added that, according to Fulabhai, 
whose evidence I accept, he had told Fula 
that he was going to his mal land, 7. e., this 
very field, and the neighbouring ones. The 
word “affect” is avery wideone; and though, 
no doubt, the ordinary case contemplated 
by s. 30 is where the confessing accused 
directly implicates another accused, as well 
as himself, [ can see no sufficient reason 
for holding that the section is limited to 
such a case, and does not also cover a case 
where the confession indirectly affects a 
co-accused. In Empress v. Rama Birapa 
(6) West, J., distinctly contemplates the 
“case of a confession of the limited kind 
allowed by s. 27 being taken into consider- 
ation against a co-accused under s. dU, as is 
pointed out in Ameer Ali's Law of Evidence 
at page 303, That the coniession in ques- 
tion ‘affected’ accused No. 2 was l1ecoguised 
by that accused who, in para,.7 of his 
“written statement, Ex. 68, explains the 
pieces of cloth as being merely rags used 
for lighting a fire. Headds: “The pieces 
-of cloth may, therefore, have been found 
from the place but nothing has been proved 
thereby.”. 
.- I hold.that accused No. l's statement is 
-admissible in evidence against accused 
No. 2 under s. 30, and that it can he taken 
into consideration against’ him. I have not 
the slightest hesitation in further holding 
that the explanation for the existence of 
these pieces of burnt cloth afforded by ac- 
cused No. 1's statement is far more probable 
than the explanation that they were casual 
rags used for lighting a fire. To burn rags 
is nôt a good or usual mede of lighting a 
fire: and ib is difficult to believe that ac- 
cused No. 1 would have led the Police to 
the field and shown the ashes, if accused 
No. 2’s explanation were the real truth. 

Even if it be held that accused No. 15 

(6) 3B. 12 atp, 16,3 Ind, dur, 466; 2 Ind. Dee. 
(N. 5.) 8. aa 
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confession about burning Naran’s clothes 
cannot be treated as admissible under s. 30, 
the evidence of accused No. l's conduct 
in pointing out the ashes after the remains 
had been found is relevant under s. 8, 
Indian Evidence Act, and the natural in- 
ference would be that he did this in connec- 
tion with the finding of the remains, which 
he had pointed out shortly before. [After 
further discussing the evidence his Lord- 
ship proceeded :— | l 

I agree, therefore, with the Sessions Judge 
that a motive isshown for murder of Naran 
by the appellant. In order to effect the 
murder, there was nothing improbahle in 
the appellant's waiting until he had a euit- 
able opportunity of committing it with as 
little risk as possible, and seeking, mean- 
while, to get the confidence of Naran by 
proposing to carry out a profitable business 
transaction with him. The evidence cer- 
tainly points to the appellant having deli- 
berately decoyed Naran from Mohamer pura 
to the nieghbourhood of Dabhali on a pre- ` 
text of some tobacco business. 

In connection with this latter point, the 
testimony of Fula as to bis conversation 
with the deceased in the train requires 
consideiatiin. He depcses that, while be 
was sitting with Naran between Bojavi 
and Anand, he said to Naran that it e uld 
not be true that he was going to Bl ale}, 
but he must be going to some other place. 
Naran replied that accused No. 2 had pur- 
chased some tobacco at Thasra, and, there- 
fore, he (Naan) was goipgto Thusia. Fula 
then asked why accused No. 2 wes not 
sitting in the same cotpariment as 
Naran. Naran replied that, as accused 
No. 2 had to bring the tobacco with- 
out the knowledge of his partners, he. 
aud the appellant were purpcsely sitting 
separately in the train. This evidence, if 
admissible and believed, supports the story 
of accused No. 2 taking Naran away on 
the pretext of some tobacco brsiness, for 
it indicates a desire for secrecy on the part 
of accused No. 2. At thetime when ihis 
conversation was referred to in the examina- 
tion of the witness Fula in the Magistrate’s 
Court, an objection was raised that any 
statements by Naran were inadmissible. 
The Magistrate overruled this, holding that 
the transaction, which resulted in the death 
of the deceased Naran, began from the 
time when heleft his house accompanied 
by the appellant, and that accordingly 
the statements were admissible under s. 33, 
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cl. (1), of the Indian Evidence Act. Mr. 
Thakor for the appellant opposed this view 
but did not discuss it in detail, I have, 
however, referred to the ruling in Autar 
Singh v, Emperor (7) which was relied 
upon by Mr. Ohandulal. No doubt, if the 
view taken by the Lahore (}-urt is accepted, 
these statements are entirely inadmissible, 
It is there laid down (page 4°8*) that this 
clause of s. 32 covers only “dying declara- 
tions, that is to say statements made by a 
dying person as.to the injuries which have 
brought him or her to that condition, or 
the circumstances under which those in- 
juries came to be inflicted.” Itis further 
said (page 458*) that: “The statement must 


.be made by the person when heis dying 


from the result of the injury which caused 
his death, otherwise itis obviously not a 
dying declaration.” With all respect, this 
seems to me io be putting an urdue 
restriction on the words in this cl. (1), 
“as to any of the circumstances of the 
transaction which resulted in his death.” 
If, as in English Law, the clause is confined 
to the case of statements made as to the 
cause of a person’s death, then I quite 
agree that the above would be a proper 
interpretation. But the Indian Legislature 
deliberately departed in various particlulars 
from the corresponding English Law on the 
subject, and I donot think that. because 
the clause is ordinarily intended to cover 
what can strictly be called a “dying declara- 
tion,” the clause is not meant to cover 
any other statements, in spite of the wide 
words [have quoted. Take, for instance, 
the case of a girl who is abducted by deceit 
and then raped. She is getting into a 
motor car, and tells a passing friend why 
she is going init. According to the view 
of the Lahore Court this statement would 
be inadmissible under s. 32, because it 


was made by the girl, not as a dying. 


person and before she had actually receiv- 
ed any injuries. Butitis one made bya 
person “as to the circumstances of the 
transaction which resulted in her death,” 
on the supposition that after being taken 
away in the car she is raped and dies in 
consequence of her injuries. It seems to 
me that a Court of Law is not justified in 
ignoring the language which the Legisla- 
ture has actually used to caver such a 
ease. The Judicial Commissioner's Court 
(7) 81 Ind. Cas 964; 4 L. 451; A. I. R. 1924 Lah. 253; 
25 Or. L. J. 1140. ; 
~ ¥Pages of 4L—[Ed.] > 
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at Nagpur has in fact held that state- 
ments can be admitted, though they are 
not made before the deceased is injured. 
In Chunilal v. Emperor (3) the deceased 
had reported to the Police an assault on 
him by the accused, who belonged to the 
opposite faction, and next morning in the 
course of altercation the accused stabbed 
the deceased, yet it was held that the re- 
port made by the deceased to the Police 
was admissible under s. 32, cl. (1). Simi- 
larly, in Emperor v. Faiz (9), statements 
as to certain ill treatment conducing to 
suicide, before the suicide was committed, 
were held to be admissible. I, therefore, 
hold that the conversation between Fula 
and Naran is relevant and admissible in 
evidence. It was a conversation, in the 
course of which Naran made statements as 
to his going with accused No. 2 but travel- 
ing in the train separately from him, 2. e., 
as to the circumstances of the transaction 
by which, according to the prosecution, the 
appellant decoved him from his house to 
a place near Dabhali where he was mur- 
dered. In accordance with that view there 
wasa charge against the appellant under 
s. 364, Indian Penal’ Code. I think that 
this evidence is true and reliable. Fulabhai 
is not likely to have invented it, for. if he 
was a false witness against accused No. 2, 
it would have been much easier for him 
to have said that he saw accused No, 2 get 
into the train and travel with Naran. 

We have, then, the fact that appellant 
is proved to have taken Naran to Dabhali 
on pretext of some tobacco business, under 
precautions showing a desire for secrecy 
on the part of the appellant. The post 
card intended to allay Bai Lala's anxiety 
might have been posted by himor at his 
instance. He was seen in company with 
Naran, not far from the scene of the crime, 
at noon on October 10, and Naran is mur- 
dered near his fields. Naran’s clothes are 
burnt by his brother at a place used 
by both of them for occasional resi- 
dence. He falsely denies having heen with 
Naran at all. He had threatened Naran 
and had a motive for ill-feeling towarus 
him, All this throws upon him an onus 
of accounting for his movements on Octo- 
ber 10 and 11, and offering some explana- 
tion as to why he went with Naran and 


(8) 88 Ind. Cas. 353; A. I. R. 1924 Neg. 115; 7 N. L. 
J. 144; 26 Cr. L. J. 1121. 

(9) 85Ind. Cas. 998; 17 Cr. L. J. 138; 20 P. R. 1916 
Cr. 47 P. L. R. 1917; 42 P. W. R. 1916 Cr. 
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onus is not attempted to be satisfied by the 
appellant, who. has adduced no evidence 
whatever. No doubt,-he was entitled to 
take-the course that he did, but he took 
a grave risk in following it. [After dis- 
cussing further evidence his Lordship con- 
eluded: —|] l 

There is, however, no. direct testimony 
as to how .the murder actually took place, 
and, before the appellant can be convicted 
of murder, the circumstantial evidence 
must.. be incompatible with his innocence 
and incapable of explanation upon any 
reasonable hypothesis except that of his 
guilt... Though the evidence raises a grave 
suspicion against him, yet it cannot safely 
be said to be .established beyond reason- 
able. doubt that the murder must have 
been committed by him, or by one or more 
of. his brothers in his presence, under cir- 
cumstances bringing. the case under s, 114, 
Indian.Penal Code. But, on the other hand, 
I think that the evidence does suffice to 
show. that the only reasonable hypothesis 
is that the appellant deliberately decoyed 
Naran to his doom,.and that the offence 
under s. 364, Indian Penal Code, of which 
he has been convicted, is proved against 
him, I would, therefore, allow the appeal 
as to the conviction under s. 302, Indian 
Penal Code, and set aside the sentence of 
transportation for life, but confirm the con- 
viction and sentence passed under s. 364, 
Indian Penal Code. 

Madgavkar, J.—I agree. 

A, NÅ., Appeal allowed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
-CRIMINAL REVISION No. 297 oF 1926. 

a August 19, 1926. 
.Present:—Mr. Kinkhede, A. J. O, 

ABDUR RAHIM—Accusmp—A ppLioan? 

1’ E VETSUS 

EMPRROR—Non-ApPLicant. 

.Penal Code (Act XLV of 1860), s. 411—Receiving 
stolen property—Burden of proof—Knowledge or be- 
lief of @ccused about property being stolen—Necessary 
Suspicion or want of enquiry, whether sufficient, 

, In order to convict a person under s. 411, Penal 
Code, it is necessary for the prosecution to 
prove that the property subject to the charge was 
stolen property, pnd further that the accused knew 
or had reason to believe it to be stolen property. It 
is not sufficient in such a case to show that the accused 
was careless or ‘that he had reason to suspect that the 
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property was stolen, or that he did not make sufficient 
enquiry to ascertain whether it had been honestly 
acquired. It must be shown that the circumstances 
were such that the accused as a reasonable man must 
have felt convinced that the property with which he 
was dealing must be stolen property. lp. 665, col. 1.) 
Empress v. Rango Timajt (1) and In re Samachar 
(2), followed. mi 
Criminal revision against a decision of 
the District Magistrate, Nimar, dated the8th 
J une 1926, in Criminal Case No. 74 of 1926. 


Mr. Fida Hussain, for the Applicant. 


ORDER.—The applicant Abdur Rahim 
was with one Hurmatbi ehallaned by the 
Police under s, 380 of the Indian Penal 
Code, for theftof the complainant’s articles, 
namely, certain ornaments worn on her 
person by Musammat Hurmatbi. The 
trying Magistrate convicted him under s. 
379and sentenced him to three months’ rigo- 
rousimprisonment. He, therefore, wentup in. 
appeal to the District Magistrate, Nimar, 
against the conviction and sentence. The 
District Magistrate was of opinion that 
there was no evidence on record of the 
accused Abdur Rahim having committed | 
the theft hims7f. He expressed the view 
that it wae~.nore probable that the ear-ring 
was wora on her person by Musammat 
Hurmatbi and that she gave it to him,.and 
that she was guilty of theft when she 
ran away with the belongings of her bus- 
band including the ear-ring. In this view 
of the case he thought that the proper sec- 
tion under which the accused could be 
convicted was s. 411, Indian Penal Code, 
instead ofs. 379, and thinking he could 
under s. 237 of the Cr. P. ©., alter the con- 
vietion from’ ss. 379 to 411 of the Indian 
Penal Code, maintained the sentence and 
dismissed the appeal. 

It is against this decision of the District 
Magistrate that the present application for 
revision is made. lt is argued before me 
that what Musammat Hurmatbi, the wife 


_ of the complainant, had worn on her per- . 


son was not stolen property in her hands 
and if the applicant received it he did not 
thereby become a receiver of the stolen 
property, and further that in order to 
sustain the conviction under s. 411 it was 
necessary to the Court to come to a finding 
that he had knowledge or belief that it 
was stolen property, in. other words, it 
has to be found that the receiver received 
the identical property with the knowledge 
or belief that it wasstolen. It is pointed 
out that the complainant himself admit- 
ted in his deposition that the ornaments 
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were given by him to Hurmatbi at the 
nika and that the applicant had, therefore, 
no.reason to believe that Hurmathbi was 
possessing the ornaments as property 
stolen ' from her- husband's possession but 
on -the contrary he had reason to believe 
that she was the prima facie owner of the 
ornaments admittedly gifted to her at the 
mika. The knowledge or belief which is 
required to be established in order to 
bring the case under s. 411, Indian Penal 
Code, implies the existence and the pre- 
sence of facts or circumstances from which 
the accused was either made aware or 
ought, to have been made aware of the 
nature of the property. It may be suffi- 
cient to show that the circumstances 
were such as to make him believe that 
the property was stolen. The word ‘know- 
ledge’ means a mental cognition and not 
necessarily visual perception. It implies 
a notice to the receiver, of such facts as 
eould not but have led him to believe 
that the property was stolen and cculd 
not have been dishonestly obtained. 

It, therefore, follows that it lies on the 
prosecution to prove the presence of cer- 
tain facts from which the accused might 
have drawn the inevitable conclusion that 
the ornaments in question worn and pos- 
sessed by Musammat Hurmatbi the wife 
of the complainant were stolen property 
as defined in s. 410 of the Indian Penal 
Code. It was, therefore, necessary for the 
prosecution to establish and for the Dis- 
trict Magistrate to find whether in this 
particular case, the circumstances were 
such that the accused as a reasonable man, 
must have felt convinced in his mind 
that the property with which he was deal- 
ing must be stolen property: compare 
Empress v. Rango Timaji (1). As observed 
“by Melvill, J., in the aforesaid case it is 
not sufficient in such a case to show that 
. the accused person was careless or that 
he had reason to suspect that the pro- 
perty was stolen orthat he did not make 
sufficient enquiry to ascertain whether it 
had been honestly acquired. ln in re 
Samachart (2) which was a case under 
s.414, Indian Penal Code, it was held that 
in order to convict anaccused person under 
s. 414, Indian Penal Code, it is necessary 
that the property subject to the charge 


(1) 6 B. 402; 6 Ind. Jur. 588; 3 Ind. Dec. (N. s.) 724 

(2) 81 Ind. Cas, 310; 45 M. L. J. 728; 18 L. W., 743: 
A. I. R. 1924 Mad. 350; 33 M. L. T. 182; 25 Or, L, J 
790. 
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was stolen property and further that the 
accused should have known or reason to 
believe that it was stolen property which 
they were trying to conceal or to make 
away with, Thus it will be seen that it is 
of the very essence of an offence under 
ss. 411 or 414 that not only the property 
must be ‘stolen property’ but that the 
accused also knew or had reason to þe- 
lieve it to be stolen property, 

Under these circumstances the conviction 
and sentence passed against the applicant 
cannot be upheld in the absence of a clear 
finding that the ornaments worn and pos- 
sessed by Afusammat Hurmatbi were stolen 
property and that the accused knew or 
had reason to believe that they were 
stolen property. I, therefcre, set aside the 
conviction and sentence and remand the 
case with directions to frame a proper 
charge and to re-try the applicant in a 
Court of competent jurisdiction to which 
the District Magistrate may think fit to 
send him for trial, The accused who was 
on bail in this Court shall continue on 
bail. He is ordered to present himself 
before the District Magistrate on v6th 
August, 1926 in order that he may direct 
him to the proper Magistrate to have his 
re-trial, 


G. R. D. , Conviction set aside. 





BOMBAY HIGH COURT. 
CRIMINAL APPEAL No. 32 oF 1926, 
April 7, 1926. 

Present:—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Crump. 
RAPHAEL PEREIRA—Accrsep— 
APPELLANT 
TETSUS 
EMPEROR- RESPONDENT. 

Evidence Act (I of 1872), s. 25—Statement made to 
Excise Officer—Admissibility in evidence. 

A statement made by an accused to an Excise 
Officer is not inadmissible in evidence as he is not a 


Police Officer within the meaning of s. 25, Evidence 
Act. [p. 666, col. 2.] 


Criminal appeal from an ordereof the 
Second Presidency Magistrate, Bombay. 

Mr. M. A. F. Coelho, for the Accused. 

Mr. Kanga, Advocate-General (with him 
Messrs. S. 8. Patkar, Goveinment Pleader, 
and A. Kirke Smith, Public Prosecutor), 
for the Crown. 

J UDGMENT.—The appellant was con- 
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victed by: the Second’ Presidency Magis- 
trate, Bombay, on three charges, firstly, 
under s. 9(c) of Act I of 1878, taken with 
a. 114, Indian Penal Code; secondly, under 
8. 19 (f) of Act Al of 1878, taken with s. 114, 
Indian Penal Code; and thirdly, under s. 43 
(1) (a) of Act V.of 1878, taken with s. 114, 
Iadian Penal Code, The Magistrate relied 
upon the statement, Ex H, made by the 
appellant to Mr. Hudson, the Excise Officer, 
which he was satisfied, was made without 
inducement, threat or promise. 

It has been contended in appeal that Mr. 
Hudson occupied the position of a Police 
Officer within the meaning of that term in 
s. 162, Cr. P. C. and s. 25 of the Indian Evi- 
dence Act. Admittedly, Mr. Hudson was 
not a Police Officer, but it is argued that by 
virtue of s. 20 of Act I of 1878, as amended 
by Bombay Act II of 1923, slatements made 
to him should be treated asif they had been 
made’ to a Police Officer. Section 20 runs 
as follows:— 

“Every officer of the Department of Salt 
and Excise not below the rank of Inspector 
and every officer of the Customs Department 
not below the rauk of Preventive Officer, 
who may in right of his office be authorised 
by-the Local Government in this behalf, 
shall, within the area for which he is 
appointed, exercise powers with regard to 
offences under this Act, similar to those 
exercised by an officer in charge ofa Police 
Station under the Cr. P. ©., 1898.” 

The argument is that because Mr. Hudson 
was empowered to exercise powers similar 
to those. exercised by an officer in charge 
of a Police Station, he must be considered 
as a Police Officer, so that the statement 
made to him by accused No. 2 is not admis- 
sible in evidence. 

The same point was considered in Ah 
Foong v. Emperor (1), where the Chief 
Justice said (pages 418, 419*):— 

“The first important ground, upon which 
the learned Counsel for the appellant has 
relied, is that the learned Magistrate was 
wrong in taking into consideration the state- 
ments of the first two accused against the 
appellant. I propose to deal with that 
question first. 

One ofthe points Mr. Das, the learned 
Counsel for the appellant, urged was that, 
assuming that these two statements of the 
lst and the 2nd accused were confessions, 

(1) 48 Ind. Cas. 504; 46 O. 411; 22 C, W. N. 834; 28 
G.L.J. 103; 20 Cr. L. J. 24. 

*Pages of 46 C, [Ed] g% 
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thay wera not admissible in evidence, inas- 
mush as they were “mada to people who 
were in reality Polica Odizars, althouga not 
called P slice Officarsa: and, that consequent- 
ly, under the provisions of s. 23 of the 
Evidence Att, thes statemant3s ought not 
to have bsanadmittel. In my julgment 
that is nota good point: I donot think it 
is possible that the Excise Of ers in this 
caso could be said to be Potice Offisers, and 
thatthe statements made by the lst and the 
2nd accused were not admissible by reason 
of the fact that they were made to Police 
Officers.” 

Ia my opinion that judgment should be 


followed. We, therefore, dismiss the 
appeal, 
Ws. ly: Appeal dismissed, 


CALCUTTA HIGH COURT. 
CxImiINnaL Reviston No. 290 or 1926. 
June 3, 1926. 

Present: —Justice Sir George Claus 
Rankin, Kr.,and Mr Justice Duval. 
SATISH CHANDRA BOSK—Accusgp— 

PETITIONER 
| VETSUS 

Tur CORPORATION or CALCUTTA — 

OPPOSITR PARTY. 

Calcutta Municipal Act (IT of 1988), 3. 868-—New 
building’, meaning of —Building completed before new 
Act—Magistrate's power to take action under s. 808 of 
new Act—Notices served under s 449, old Act, effect 
of. i 
A building completed prior to tha commencement 
of the Calcutta Municipal Act, 1923, is not a ‘new 
building’ within the meaning of the said Act. [p. 
667, col. 2.] 

A Magistrate cannot take action under s. 383 of the 
Galeutta Municipal Act of 1923 in respect ofa build- 
ing completed before the commencement of the Act, 
even though notices had been served on the owner 
before the passing of the new Act, by a Sub-Com- 
mittee to show cause under s. 449 of the old Act and 
the owner had been summoned on several occasions, 
after the new Act came into force, to appear before 
= Da of the new Oorporation. fp. 667, col. 
L 
The provisions of s. 449 of the old Act cannot be 
carried out by means of the procedure set forth in 
s. 363 of the new Act. |p. 668, col, 1.] ` 

Criminal revision against an order of the 
Municipal Magistrate, Calcutta, dated the. 


20th January, i926. 


Babus Bir Bhusan Datt and Sekhar Coomar 
Bose, for the Petitioner. 

Mr. B. L. Mitter, Advocate-General, and. 
Babu Satindra Nata Mukherjee, for the - 
Opposite Party. | l 
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JUDGMENT. 

Rankin, J.—In this case, application 
is made to this Court in connection -with 
- an order made by the Municipal Magistrate 
of Qalcutta authorising the Corporation to 
demolish two unauthorised corrugated iron. 
sheds at No. 54 Corporation Street at the 
expense of the owner,—namely, the present 
petitioner—under s. 363 of the Calcutta 
Municipal Act of 1923. It is contended on 
behalf of the applicant in revision that 
that order should be set aside. The facts 
out of which the case arises are admitted. 
The two corrugated iron sheds in quéstion 
are said by the petitioner to have been com- 
pleted in 1922 and it is said on behalf of 
the opposite party: that for the present 
purpose it will be sufficient to say that they 
were completed before the new Act came 
into force on the lst of April, 1924. It 
appears that before this new Act came into 
operation, a notice was served on the peti- 
tioner to appear before the Roads and 
Buildings Sub-Committee of the General 
Committee of the Corporation to show 
cause under s. 449 of the old Municipal 
Act, that is to say, Act III (B. C.) of 
-1899. After the new Act came into force, 
the petitioner was summoned on several 
occasions to appear before the Committee 
of the new Corporation dealing with such 
matters to show cause why steps should 
not be taken against him unders 363 of 
the new Act. The petitioner does not 
appear to have made any appearance 
before the Committee and ultimately that 
Committee resolved on the 10th July, 1924 
to apply to the Magistrate for an order 
under s. 353 of the new Act and that re- 
solution was afterwards confirmed by the 
Corporation itself, Accordingly, the Magis- 
trate having enquired into the matter 
has made the order complained of against 
the petitioner. The question now arises 
whether the Magistrate had any jurisdic- 
tion to do so and whether the proceedings 
were compstent proceedings. It is quite 
clear that whereas originally in March, 1924 
proceedings were started under the old 
Act which was then in force, those pro- 
ceedings on the coming into force of 
the new Act were dropped and proceed- 
ing3 were started and continued under s. 
363 of the new Act. Now, the contention 
on behalf of the petitioner is this that in 
the 46th sub-clause of s. 3 of the Oalcutta 
Municipal Act of 1923 there is a definition 
of the phrase “New Building” and this 
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definition says it “means and includes 
any building erected from the ground up- 
wards after the commencement of this 
Act,” in other words, it is said, the test 
whether a building is new or not within 
the meaning of the Act has reference to 
the date of the commencement of the Act. 
Section 363 says “If the Corporation are 
satisfied that the erection of any new 
building has been commenced without 
obtaining the written permission of the 
Corporation, or is being carried onor has 
been completed otherwise than in accord- 
ance with the particulars on which such 
permission was based, then the Corpora- 
tion may, after giving such notice to the 
owner of itapply to a Magistrate for an 
order that the building be demolished by 
the owner or by the Corporation at the 
expense of the owner.” Now, what is said 
is that the building in the present case 
which was completed prior to the com- 
mencement of this new Act is not within 
the scope of s. 363 at all because it is 
not a new building within the meaning 
of the definition; and,as to that, the 
learned Advocate-General has not attempt- 
ed to contend the contrary. He has not 
contended that this building is a new build- 
ing within the definition given in s. 3. 
He says, however, that notwithstanding 
that fact, s. 8 of the Bengal General 
Clauses Act (I B. C. of 1899) shows that 
the liability as regards the demolition is 
preserved, notwithstanding the new Act 
because. under the previous Act, namely, Act 
111 of 1899, the liability was established by 
s. 449. That liability continued according 
to the argument of the opposite party but 
the procedure for enforcing the liability has 
to be distinguished from the liability itself, 
The contention is that what has happened 
in this case isthat the Magistrate has made 
enforcing the liability which 
existed under s. 449 of the old Act but - 
in doing that he has applied the procedure 
of the new Act, being the procedure laid 
down in s. 363. The question is whether 
that contention is sustainable or not. In 
my opinion, it is not sustainable. Section 
419 of the Calcutta Municipal Acfof 18:9 
says that “if the General Committee are 
satisfied that the erection...of any building 
has been commenced without obtaining 
the permission of the Chairman, or in con- 
travention of any order passed by the 
General Committee, the General Committee 
may apply toa Magistrate, such Magis- 
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ste may make an order of demolition.” 
Te the rasan case, the General Com- 
mittee. had come to an end and did not 
exist at any material time. The General 
Committees never applied its mind, in 
fact; to the -question of this building and 
it did never make any application to the 
Magistrate: What happened was that the 
Corporation acting in the first instance 
by a Sub-Committee of seven of the new 
Corporation took steps and made the ap- 
plication to the Magistrate, and, in my 
tn Paes such as this, s. 449 of the old 
Act, goes on with the procedure under s. 
953 of the new “Act made applicable to 
it. In my. judgment, the consequences 
waich may follow as regards the case of 
a building erected prior to the new Act 
have nothing to do with the duty of this 
Court in construing the Statute. I can 
appreciate the inconvenience that would 
ragult from the construction of the Statute 
as [ have stated; but that does not 
authorise this Court to permit orders 
being made, by Magistrates when there is 
no jurisdiction to doso. The matter must 
ha set right by the Legislature. In my 
judgment, it is quite impossible to carry 
out the. provisions of s. 449 of the old 
Ast by means of the procedure set forth 
in s. 363 of the new Act. For these 
reasons, it appears to me that this Rule 
should be made absolute. | 

I would just add that the case te which 
we have been referred, namely, the case 
of Ram Gopal ‘Goenka v. Corporation of 
Calcutta (1) does not appear to have raised 
the exact question that calls for determine- 
in this case, though there is some 


tion in with reference tos. 449 of 


discussion there 
the old Act. 


,—I agree. 
Duval, J j Rule made absolute. 


A. N. À. , 
d. Gas. 317; 52 O. 962; 29 O. W. N. 898; 
; NG 1533; A. I. R. 1925 Oal. 1251. 
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BOMBAY HIGH COURT. 
CRIMINAL APPLICATION FOR REVISION 
No. 92 or 1926. 

> June 3, 1926. 

Present: —Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 
CHUNILAL HARGOVAN-—ACGUSED — 
; “APPLICANT- 
VETSUS 5 
; ROR—Opposire Parry. 
Cr. a V of 1898), s. 412—Plea of guilty— 


CHUNILAL HARGOVAN V. EMPEROR, 


it is quite impossible to say that, 


(97 I. O. 1926). 


Right to set up illegality of conviction in appeal— 
Bombay District Police Act (IV of 1890), s. 61-A— 
Bombay Government Notification No. 781 of 1919, 
effect of—Street vesting. in. Municipality—Conviction 
under s. 61-A, legality of. | 

In view of the provisions of s. 412, Or.`P. O., a 
person who pleads guilty to a charge is not barred 
from contending in appeal that his: conviction is 
illegal [p. 668, col. 2.] me 

The mere fact that lands used as streets vest for 
the time being in a Municipality as trustees under 
the Bombay District Municipal Act, does nót prevent 
the lands being included within the limits of a town < 
‘for the purposas of Land Revenue Administration’ a 
within the meaning of the Bombay Government Noti-.-. 
fication No. 781 of 1919. [2b24.] 

By virtue of the said Noftifiéation, s. GL-A of the 
Bombay District Police Act has been extended to the 
streets of Borsad. The meaning of the said Notifica- 
tion is ‘simply that so far as by any map or other 
authorised act of the Land Revenue Administration 
eartain lands ha¥e been included within the limits. of 
a particular town or village mentioned inthe Notifi-. 
cation, s. 61-A extends to those lands, {tbzd.] 

Per Madgavkar,. J.—The. question whether the 
ownership of any lands within the limits of the Land 
Revenue Administration vest In any particular per- 
son or a corporation is irrelevant for the purposes of- 
a conviction under -s. 6L-A of the Bombay District. 
Police Act. [p. 669, cols. 1 & 2.] 


Criminal application against the order 
of the Sub Divisional Magistrate, Kaira, 
confirming that of the Second Class, Magis- 
trate, Borsad. 

Mr. S R. Parulekar, for the Applicant. 

Mr. S. S. Patkar, Government Pleader, for 
the Crown. 


JUDGMENT. 


Fawcett, J.—The applicant was pro- 
secuted for permitting his cow to stray in 
a street at Borsad at 8 p.m. on a certain 
date, and thereby having committed an 
offence unders.61-A of the Bombay Dis- 
trict Police Act. -He pleaded guilty to the 
charge and was fined Rs.75. -His appeal 
was dismissed because hs pleaded guilty. 
He now comes in revision and contends 
that the conviction is ‘illegal, because s. 
61-A has not been extended to the Munici- 
pal streets in Borsad where the cow was 
found ‘straying. In view of the provisions 
of s. 412, Cr. P. ©., I think this plea can be 
raised, although the applicant pleaded 
guilty. The contention rests.upon the 
Government Notification No: 781, dated 
January 29,1919. This extends the pro- 
visions of s. 61-A to “the lands for the 
time being included for the purposes of 
the Land Revenue Administration within 
the limits of certain towns or villages, of 
which Borsad is one. 

Too learned Pleader for the applicant 


(97 1. O, 1926} 


points out that the Municipal streets vest 
in the Municipality, under s. 50 of the 
Bombay District Municipal Act, and con- 
tends that, therefore, such lands cannot 
be “included for the purposes of the Land 
Revenue Administration ” within the mean- 
ing of the Notification. In my opinion 
this argument has no substance. The 
mere fact that the lands, which are now 
used as streetse vest for the time being 
in the Municipality, as trustees under the 
Bombay District Municipal Act, does not 
prevent the lands being included within 
the limits of the town of Borsad for the 
purposes of the Land Revenue Administra- 
tion, 


The Bombay Land Revenue Code of 1879 
‘makes it clear in s. 37 that primarily all 
lands belong to Government, save and 
except so far as any rights by persons may 
be established over them. And, although 
‘there may bé private ownership of lands, 
yet those lands do not cease to be included 
for the purposes of Land Revenue Adminis- 
tration within the limits of any particular 
town or village, Sections 96 and 126 of 
the Bombay Land Revenue Code show that 
within the site of any village, town or city, 
there may beasurvey for the purposes of 
Land Revenue Administration, and such a 
survey can extend even to lands which for 
the time being vest in the Municipality as 
trustees or which are privately owned. It 
seems to me that the meaning of the Noti- 
fication is simply that, so faras by any 
map orother authorised act of the Land 
. Revenue Administration certain lands have 


been included within the limits ofa parti- ` 


cular town or village mentioned in the 
Notification, s. 61-A extends to those lands. 
Therefore, I-do not think that there is any 
reason for our interference, and I would 
dismiss: the application. 


Madgavkar, J.—I agree. I take the 
words “lor the purposes of the Land Re- 
venue Administration” to have been inserted 
to avoid ambiguity. For, as is well-known, 
the limits of the Land Revenue Adminis- 
tration may not, and often do not, coin- 
cide with the limits of other administra- 
tions. The limits of a Judicial District, for 
1nstance, do not always coincide with the 
limits of the Revenue District, and the 
limits ofa Municipal administration may 
not coincide with those of the Police Ad- 
ministration. The question, whether the 
ownership of any lands within these limits 
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vests in any particular person or corpora- 


tion is, in my opinion, irrelevant. 
A, N. A. Application rejected. 


MADRAS HIGH COURT. 

CriminaL REVISION Oases Nos. 711 AND 

i 7lz oF 1925. 

CriminaL REVISION Putitions Nos. 584 AND 
585 or 1925. 
April 6, 1926. 
Present:—Mr. Justice Devadoss and 
Mr. Justice Waller. 

In re RAJA RAO alias VIDIACHAR AND 
ANOTHER—CounTER-PETITIONERS Nos. 1, 2 
— PETITIONERS. 

Cr. P, C. (Act V of 1898) as amended by cet 
(XVIII of 1923), s. 470—Sanetion to prosecute—Pre- 
liminary inquiry, nature of—-Decision on merits, whe- 
ther proper—-Cross-examination, opportunity for, 
whether Court bound to give. l 

What a Court has to decide under s. 476, Cr. P. C., 
is first, whether an offence of the kind contemplated 
appears to have been committed, and secondly, whe- 
ther it is expedient in the interests of justice that it 
should be further enquired into. In order to arrive 
at a decision, the Court may, if it thinks fit, hold 
such preliminary inquiry asit considers necessary, 
the nature, method and extent thereof being entire- 
ly at its discretion. It need not be such as to satisfy 
the Court that an offence has actually been com- 
mitted, but merely that an offence appears to have 
been committed. Nothing more is necessary and a 
long discussion ofa decision on the merits is as 
undesirable as it is unnecessary. [p. 670, col. 11 

Abdul Ghafoor v. Raza Husain 2), followed. 

Pe re Perumalla Venkatasubbiah (8), dissented 

‘om. 

Petitions, under ss. 435 and 439 of the 
Cr. P. O., 1898, praying the High Court 
to revise the orders of the Court of the Dis- 
trict Magistrate, Coimbatore, in Criminal 
Appeals Nos. 18,and ly of 1925, preferred to 
the High Court against thoseof of the Court 
of the Stationary Second Class, Magistrate, 
Dharapuram, in M. C. Nos. 5 and 6 of 
1925 respectively. 

Messrs. K.S. Jayarama Iyer and P.J, 
Kuppanna Rao, for the Petitioners.” 

Mr. V. L. Ethiraj, for the Crown, 

_ ORDER. 

Waller, J.—The petitioners seek to 
have revised the order of the District 
Magistrate, Coimbatore, dismissing their 
appeals under s. 476B, Or, P. O. They were 
witnesses for the Orown in ©, GC. No, 
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134 of 1925 on the file of the Sub-Magis- 
trate, Dharapuram. That case ended in the 
discharge of the accused. The Sub-Magis- 
trate held a preliminary enquiry under s. 
476, Or. P. C., and ordered complaints to be 
filed against the petitioners before the First 
Class Magistrate at Erode. 

Mr. Jayaram Iyer’s main ground of com- 
plaint is that his clients were not allowed 
to cross-examine the witnesses who gave 
evidence against them at the preliminary 
enguiry. He conceded that a Magistrate 
is under no necessity to hold any enquiry 
at all, but contends that, if he does decide 
to enquire, the enquiry must be what 
some of the decisions on the point deseribe 
as a “real enquiry.’ By that expression 
is; I understand,, meant an enquiry at 
which ‘the future accused is entitled to be 
‘present, to cross-examine the witnesses 
against him and even [vide Ganeswar 
Paharaj v. Emperor (1)] to produce evidence 
in his defence: I venture to doubt whether 
anything of the sort was intended by the 
Legislature. What a Court has to decide 
under s. 476 is (a) whether an offence of 
the kind contemplated appears to have 
been committed (b) whether it is expedient 
in the interests of justice that it should 
be further enquired into. In. order to 
arrive ata decision, the Court may, if it 
thinks fit, hold such preliminary enquiry, 
-as it considers necessary. The nature, 
method and extent of the preliminary en- 
quiry are,it seems tome, entirely at its 
discretion. The enquiry need not be such 
as to satisfy’ the Court that an offence has 
_ actually. been committed, but merely that 
“an offence appears to have been committed. 
What Mr. Jayarama Iyer asks for and 
some ofthe rulings quoted grant is the 
equivalent ofa full dress trial, which cannot, 
I think, have been in the mind of the Legis- 
lature. | 

This is the view taken in Abdul Ghafoor 
vi Raza Husain (2). Other Allahabad cases 
“have been. cited to the contrary effect, but 


they. have not considered the above ruling - 


and none of them appears in the authorized 
reports. The latest Madras decision is re- 
ported in In re Perumalla Venkatasubbiah 
(3) where it was held that, in the particular 

(1) 61 Ind. Cas. 842; 6 P. L. J. 146; (1921) Pat. 176; 


$2 Or. L. J. 458; 2 P. L. T. 552. 
(3) 13 Ind. Cas, 829; 34 A. 267; 9 A. L, J. 231; 13 
Cr. L. J. 141 


(8) 69 Ind. Cas. 440; 44 MIL. J. 74; 16 L. W. 925; 
93 Cr. L. J. 712; (1922) M. W. N. 811; A.T. R: 1923 
dad. 808. < Do yo ; 


În ré kali kio, 


(97 L 0, 1826) 


circumstances the party should have been 
given an opportunity to cross-examine the 
Witnesses against him. With great res- 
pect, I prefer the Allahabad view above re- 
ferred to. I cannot believe that the law 
intends thata Court which has complete 
discretion to refuse to hold any enquiry 
at all must, if it holds an enquiry, issue 
notice to the party and give him the equi- 
valent of a full dress trial. = ` 

The enquiry that many of the rulings 
prescribed seems to meto go far beyond 
the essential requirements of s. 476. As 
I have pointed out above, it is not neces- 
sary to find anything more than that an 
offence appears to have been committed, 
which ought to be enquired into further, 
I think Mr. Jayarama Iyer’s first objection 
is groundless. His final request shows 
the complete undesirability of the procedure 
which he has been advocating. He asks ` 
for a transfer of the cases outside Coimba- 
tore District on the ground that the District ` 


_ Magistrate has expressed a strong opinion 
-on the merits. 


He has no legitimate -cause 
for complaint. The appeals were argued 
on the merits at great length. Petitioners 
invited the opinion of the District Magis- 
trate and cannot complain why they have 
been given what they asked for. If the 
correct procedure under s. 476 were that 
advocated by Mr. Jayarama Iyer, a dis- 
cussion of and decision on the merits 


_would be inevitable in every case. My-own 
- view. is that the preliminary enquiry under 
that section should be of.a nature merely 


tosatisfy the Courtthatan offence “appears” 


_to have been committed, Nothing more is 


necessary and a long discussion of a de- 
cision on the merits is as undesirable as `’ 
is unnecessary. ; | : 
I see no reason to suppose that the Magis- 
trate before whom the complaints:have been 
presented have been influenced by the 
opinion of the District Magistrate.. The 
petitions are dismissed. ee 
Devadoss, J.—I agree. 
V. N. V. Petitions dismissed, : 
A. N. A, 


(97 O. 1, 1928) 


BOMBAY HIGH COURT. 
OCxIMINaL APPLUCaTION FOR REVISION 
No. 113 or 1925. 

June 9, 1926. 

Present:—Mr. Justice Fawcett and 

Mr. Justice Madgavkar, | 
KHUSHAL JERAM—Accuszp— 
APPLICANT 
VETSUS 

EMPEROR—Opposirg Parry. 
Cr. P. C, (Act V of 1898), ss. 588, 539-B—Local 
~ anspection—Fatlure to record relevant facts, whether 
vitiates trial—Aagistrates, duty of. 

There is no universal rule that disobedience of a 
mandatory provision in a Statute has the consequ- 
ence of nullification ofall proceedings, irrespective 
of any question of prejudice. [p. 671, col. 2 

Th: failure to makea record ofthe relevant facts 
obsarved ata local inspection by a Magistrate under 
s. 539-B, Cr. P. O., is not an illegality vitiating the 
whole trial, but only an irregularity covered by 
s. 537, Cr. P. O., where no prejudice has been caused. 
[ibid.] 4 

Hriday Govinda Sur v. Emperor (1), not followed. 

Forbes v. Muhammad Ali Haidar Khan (2), fol- 
lowed. 

A Court ought to be careful to comply with the 
provisions of s. 539-B, Or. P. G. [p. 671, col 2.] 

Criminal application for revision from 
the order of the Sessions Judge, Broach, 
confirming that of the First Class, Magis- 
brate, Aukleshvar, _ 

Me. K. T. Patel (with him Mẹ. K. V. 
Patel), for the Applicant. 


JUDGMENT. —In this case the appli- 

cant has been convicted of having indecent- 
ly assaulted the complainant, Bai Manki, 
under s, 354, Indian Penal Code. That 
conviction has been confirmed by the Ses- 
Sions Judge. 

Tne only legal point that is raised ig 
that the Magistrate inspected the scene of 
Offeace and failed to make a record of any 
relevant facts that he observed at that in- 


spection under s. 539 B, Or. P. ©. It is. 


argued that that constituted an illegality 
Vitiating the whole trial, and the ruling in 
Hriday Govinda Sur v. Emperor (1) is cited 
in support of that contention. Another Bench 
of the same Oourt has, however, subse- 
quently taken the contrary view that such 
an omission is not an illegality: Forbes 
v. Muhammad Ali Haidar Khan (2). We 
agree with the latter view, and especially 
with the observation of Ghose, J. that there 
is no universal rule that disobedience “of a 


(1) 82 Ind. Cas. 767; 52 O. 148; 40 C. L. J. 149; A. L 


R. 1924 Cal. 1035; 25 Or. L. J. 1375. 


(2) 90 Ind. Cas. 308; 53 O. 46; 42 O. L. J. 131; 26 Or. 


l J. 1524; A. |. R. 1925 Cal. 1246. 
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mandatory provision in a Statute has the 
consequence of nullification of all proceed- 
ings, irrespective of any question of pre- 
judice. The case, in our opinion, falls 
under the provisions of s. 537 of the Cr. 
P. C. and no interference is justified, unless 
this omission has in fact occasioned a 
failure of justice. 

The conviction of the accused depended 
mainly on evidence of identification, The 
offence took place at night, and a kitson 
lamp by the light of which the girl said 
that she saw the: person who assaulted her, 
was in front of the house and not at the 
back where the girl went. Whether the 
light of the lamp penetrated to that place 
is a question which could only properly be 
decided on evidence, and not by any in- 
speclion or experiment, such as was con- 
demned by the Privy Council in Kesowji 
issur v, G.I. P. Ry., Co. (3). The object 
of an inspection is to help the Court in 
properly appreciating the evidence, and 
this is the purpose mentioned in sub-s, 
(1) of s. 53)-B. Therefore, complainant's 
witnesses on the question of identification 
should have been cross-examined as to 
whether there was any light at the back of 
the house from this kiison lamp. It ig 
said that the accused’s Pleader refrained 
from doing so, because he was under the 
impression that the Magistrate would res 
cord a memorandum of the result of his 
inspection; but that is no sufficient reason 
for.the accused's Pleader not taking the 
course I have mentioned. It could not - 
safely be assumed that the Magistrate 
would record anything that would favour 
his contention that there was no sufficient 
light. In fact the omission of the Magis- 
trate to refer to his inspection in the 
judgment presumably means that that in- 
spection gave him no reason to disbelieve 
the prosecution evidence that there was 
sufficient light to enable the accused to be 
identified; otherwise he would surely have 
referred to the result of his inspection, 
The case, in our opinion, is not, therefore, 
one where it 1s shown that this omission 
occasioued a failure of justice, and, conse- 
quently, there is no ground for ovr inter- 
fering because of this objection. At the 
same time we would observe that Courts 
ought to be careful to comply with the pro- 
visions of s. 539 B, and give no loophole 

(3) 31 B. 381; 9 Bom. L. R. 637; 11 C. W. N. 721;6 

‘Ld. 5:4 A. L. d.461; 9 Bom. L. R. 671; 17M, 
Li. J, 347; 2.M. L. T. 435; 34 J. A, 125 (P.O), 
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for objections such as have been raised in 
this case. 

It is further urged that a lighter sentence 
should have been awarded, having regard 
‘to the age of the accused, his antecedents, 

and other circumstances. The offence, how- 
ever, is not oneof a trivial kind. There was 
a deliberate dragging of the girl with intent 
to outrage her modesty, and, in our opinion, 
it is not a case where the benefit of s. 562 
of the Cr. P. C. could properly be extend- 
ed to the accused. But, in view of the fact 
that ho harm, except the dragging, occurred 
to the complainant who was rescued, we 
think it will suffice if we substitute for the 
‘remainder of the term of imprisonment 
passed onthe accused a fineof Rs. 50. In 
default of payment of that sum, the accus- 
ed will have to be arrested and sent back to 
Jail to serve the remainder of the inprison- 
ment to which he was sentenced. Three 
days’ time from the date of the warrant 
being received at the head quarters of the 
taluka, where the accused resides, will be 
allowed for payment. . The sentence of im- 
prisonment actually suffered by the accused 
is confirmed. 


A. N, A Conviction confirmed. 


LAHORE HIGH COURT. 
ORIMINAL Revision No. 442 or 1926, 
May 31, 1926. 

Present:—Mr. Justice Campbell. 

ALI MOHAMMAD—Socxrery— 
PETITIONER 
VETSUS 
EMPEROR— RESPONDENT. 

Cr. P. C. (Act V of 1898, 8 514—Surety for appear- 
ance—--F'ailure to produce—Bona fide cause—Forfeiture 
—Discretion. 

A Court will not be justified in calling upon a 
surety to pay the full amount of the bond on the 
ground that he had failed to produce the accused 
in Court on a day of hearing as he had agreed to 
do where the failure is due to the fact that the 
complainant and accused had come to an amicable 
arrangement to have the proceedings against the 
accused dismissed for default, and the surety had 
knowledge of the same. 

Petition, under s. 439, Cr. P. O., for revi- 
sion of an order of the District Magis- 
trate, Ferozepore, dated the 7th Janu- 
ary 1926, affirming that of the Magistrate, 
First Olass, Ferozepur,.dated the lëth No- 
vember, 1925. - 7 

Dr, Nand Lal, for the Petitioner. 
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; [971 0. 1926] 

JUDGMÊNT.—The petitioner Ali Mo- 
hammad on the 6th of April, 1925, stuod 
surety for Buta, an accused person, in 
certain proceedings under s: 107, Cr. P. C. 
By his security bond the petitioner under- 
took to produce Buta in Court on every 
date fixed for the hearing of the case. On 
one of these dates fixed the 2nd of Septem- 
ber, 1925, Buta failed to appear and the 
petitioner was called upon to show cause 
why he should not pay the amount of the 
security bond which was Rs. 500, Hefailed 
to satisfy the trial Court and the trial Court 
ordered him to pay this amount. 

In appeal the learned District Magistrate 
has considered the evidence produced by 
the petitioner in extenuation of his failure. 
Two witnesses deposed that Buta and Mu- 
hammed Hussain, the complainant in the 
s. 107 case, came to an ostensible agree- 
ment nut to appear in Court on the 2nd 
of September, 1925; and to allow the s. 107 
proceedings to go by default. Probably 
the trial Magistrate did not believe’ this 
evidence, because he said in his order 
that the petitioners explanation was not 
satisfactory, but the learned District Magis- 
trate does not seem to have disbelieved it 
since he says that the lower Court in exact- 
ing the entire penalty had shown a certain 
severity, At the same time the learned 
District Magistrate thought that the peti- 
tioner had not made out that he had any 
real reason to believe that the case would 
not proceed. Holding that 16 was import- 
ant that the security bonds should be 
fully respected, the learned District Magis- 
trate refused to remit any portion of the 
penalty. 

It appears from.the record of the Magis- 
trate that, as soon as a notice was served 
upon the petitioner, he produced Buta in 
Court, and, in my judgment, the presump- 
tion is from the evidence and from the 
petitioner’s conduct that he knew of the 
arrangement made,or at any rate discussed 
between Buta and Mohammad Hussain for 
absenting themselves’ on the 2nd of Sep- 
tember. The case does not strike me as 
one in which the petitioner should be called 
upon to pay the full amount. I accept 
the petition, and order that Rs. 25 only be 
recovered. 


A, N. A, Petition partly accepted, 


[971. O. 1926] 


BOMBAY HIGH COURT. 
SsconpD Oivi APPBAL No. 640 or 1924. 
December 18, 1425. 

Present:—d ustice Sir Amberson Marten, KT., 

and Mr. Justice Madgavkar. 
DAULATSING BAPUSING RAUL— 
DEFENDANT —APPELLANT 
versus 
RATNA ANANDSING AND orHERS—. 


; PLAINTIFFS— RESPONDENTS. 
_ Arbitration—Ezpert arbitrator—Personal knowledge, 
Pad be used- -Evidence to rebut his views, duty to 
allow, 


The rule that arbitrators are bound by the same. 


rule of evidence asthe Courts of Law is subject to 
certain recognised exceptions. Where an arbitrator 
is appointed on account of his skill and knowledge 
of the subject, he has a right to use his personal 
skill and knowledge, though in such cases it is 
advisable that he should inform the parties what 
“ his personal knowledge on the subject is, and allow 
them an opportunity of adducing evidence, if they 
wished, to vary or alter his views. [p. 674, col. 2; p. 
675, col. 1.) 

Johnston v. Cheape (2), Eads v. Williams (3) and 
Wright v..Howseon (4) relied on. 

Appeal trom the decision of the District 
Judge, Khandesh, in Appeal No. 31 of 1921, 
confirming that of the Subordinate Judge 
at Nandurbar, in Civil Suit No. 480 of 1338. 

Mr. Jayakar, (with him Mr. P. B. 
Shingne), for the Appellant. 

Mr. K. H. Kelkar, for the Respondents. 

JUDGMENT. 

Marten, J.—Tnis is an appeal from the 
judgment of the District Judge of Khan- 
desh affirming the order of the Subordinate 
Judge of Nandurbar, who had decreed the 
plaintiffs’ claim and directed that they 
should be put in possession of certain lands 
for their maintenance. 

There are two main disputes advance 
in the appeal before us, namely, first, whe- 
ther the lower Courts were entitled to come 
to the conclusion which they did in favour 
of the plaintifis having regard to the plead- 
ings in the case and the issues which were 
raised, and, secondly, whether, in any event, 
their claim was barred by an arbitration 
award in favour of the defendant. I will 
deal with the second point first. 

This arbitration award has been set aside 
on the ground of the alleged misconduct 
of the arvitrator in taking into considera- 
tion his personal knowledge of the history 
and customs of the family, ın which certain 
disputes had occurred beween the plaintiffs 
and the defendant, aud of which family the 
arbitrator was himself a member, 

To understand t:.e position, I must state 
a few facts as briefly as I can, Admitted- 
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ly, up to the date of the Mamlatdar's order 
of June 26, 1916, the plaintiffs had been in 
possession of the suit land. The plaintiffs 
claimed that they held ‘that land by reason 
of a partition arrived at some one hundred 
and forty years ago by reason of one of 
their ancestors being a junior member of 
a particular family called Raul. The de- 
fendant’s case was that’ the plaintiffs had 
never obtained these lands on any partition 
nor, indeed, were members of the family of 
Raul, but that they had been given these 
lands on condition of performing certain 
services, and as they had recently declined 
to perform those services’ any longer, the 
defendant was entitled to resume posses- 
sion of the land. Disputes having thus 
broken out, the present defendant took pro- 
ceedings in the Mamlatdar’s Court, which 
resulied in the order of June 26, 1926, in 
his favour, which I have already mentioned. 

After an unsuccessful application to the 
High Court in January, 1918, to discharge 
this order, the plaintiffs filed the present 
suit in effect to set aside this order of the 
Mamlatdar and to recover possession of the 
land. It is important to note that they 
framed their plaint on the basis that they 
were entitled to possession by reason of 
the share, which had fallen to them on the 
above-mentioned partition. Subsequently, 
on June 17, 1919, they applied for leave to 
amend and to plead that the share was 
obtained either by partition or for main- 
tenance. (See Ex. 65). That amendment 
was refused by the then Subordinate Judge, 
Mr. Desai, on July 5,°1919. 

Thereafter, namely, on December 20, 1919, 
there was a consent order by which Sirdar- 


“ sing Dalpatsing Raul was appointed arbit- 


rator to decide the suit. Now this arbitrator 
seems to have been appointed because 
he wasa member of the Raul family. It 
was urged in the Court below and also 
before us and ‘the ‘learned District Judge 
has apparently acquiesced in the view, that 
the arbitrator was chosen because “the fact 
of his being in possession of such informa- 
tion was known tö both the parties, when 
they chose him as arbitrator, this being, in 
fact, the main reason for their choices’ The 
arbitrator made his award on February 24, 
1920, and it is Ex. 115. That award was 


-against the plaintiffs and he dismissed their 


suit. In the course of that award, he found, 
in the first place, that the suit land wag 
not given to the plaintiffs, as alleged in the 
suit, for their share in the partition. Fur- 
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‘her, it was not satisfactorily proved that 
sbe plaintiffs were, in any way, related to 
the Raul family of the defendant. Accord- 
ingly, bis finding on the second issue was 
that the plaintiffs had not proved their 
‘ownership of the suit land. 

Then the arbitrator proceeded to consider 
the remaining Issues Nos. 3, 4, 5, 7 and 8 
which had been stated in the suit. He 
takes them together and then he proceeds 
‘to deal generally with various Raul Inams 
in East Khandesh. He says: 

“There are 12} Raul Inams in Khandesh. 
All these inams are impartible and go only 
to the senior branch of the family. No 
Raul has the, right or authority to divide 
it. It is customary to give some land out of 
the Raul Watan for the maintenance of the 
near relatives ofthe Raul family. Accord- 
ing to my information Raul Narayansing 
alias Navesha Bhau has inherited from his 
forefathers nearly one-third share on par- 
tition of the Raul Watan of Sindkheda only. 
This has been so held for many years, viz., 
for more than one hundred years and is still 
continued with the same family. ‘There has 
been a partition-deed about this and I have 
seenit. Ihave not seen anyother Raul Watan 
similarly divided. My finaing on the fourth 
issue, therefore, isthat it has not been proved 
that a Raul has the right to partition the 
Raul Jnam land. My finding on the fifth 
issue is that the plaintiffs hold the suit 
land as servants and that it is liable to be 
resumed from them if they decline to do the 
service and that the defendants have a right 
to recover possession. My finding on the 
seventh issue is, that no Raul has tne right 
to transfer a Raul Inam land beyond his 
lifetime.” 


Then there were certain other findings 


arrived at. 

The point of these findings is to show 
that the lands could not have been par- 
titioned in—what Imay call perpetuity— 
inthe way which the plaintiffs allege. At 
the most, they could only be given for 
maintenance fora limited period, namely, 
for the life of the particular Raul making 
the grant and that they could be resumed 
by the, succeeding Kaul even in cases 
where the persons were members of the 
Raul family, 

The main argument addressed to us is 
that the arbitrator had noright to use bis 
personal knowledge of the Raul family and 
of these other Raul Inams in Khandesh, 
ppd thathe could only make his award on 
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the evidence actually before him. It was 
said that an arbitrator is in exactly the 
same position asa Judge, and that he can 
no more act on his own knowledge than 
a Judge can. We were referred, in sup- 
port of this proposition, to a passage in 
Russell on Arbitration, ilib Edn., at-page 
394, where it is said, “Arbitrators are 
bound by the same rules of evidence as 
the Courts of Law” and reference was made 
to In re Enoch and Zuretzkey (1) a decision 
of the Court of Appeal in England, where 
the head note runs:—"“Arbitrators are 


‘bound to observe the rules of evidence no 


less than Judges.” But that rule, like 
other rules, must be taken subject to cer- 
tain recognised exceptions. For instance, 
there is a further passage in Russell at 
page 397, which illustrates what I mean. ' 
It runs:— 

“Where a submission recited that the 
arb trators had been appointed on account 
of his skill and knowledge of the‘subject, 
and one of the parties brought before him 
a statement of certain facts which heal- 
leged to be material, and offered to support 
it by proof, the House of Lords held that 
the arbitrator was justified in refusing to 
receive it, if, taking all the mattersalleged 
to be facts into consideration, with his 
own local knowledge to guide him, and all 
the circumstances in his view, he felt that 
such facts would have no effect upon his 
determination :° Johnston v. Cheape (2). 

Similarly, there is a reference to the 
judgment of Lord Cranworth where certain 
surveyors were appointed to settle the 
amount ofrent and other terms of a lease 
ofa coal mine, Lord Cranworth said:— 


“I do not agree in the suggestion that it 
was incumbent on the arbitrators to exa- 
mine witnesses. IJ do not think that is the 
meaning, whena matter is referred tosur- 
veyors and people of skill to settle what 
the value ofthe property to be bought or 
let is. Necessarily they are entrusted, from 
their experience and their observation, to 
furm a judgment which the parties refer- 
ring to them agree shall be satisfactory. 
Therefore, I do not think there was any- 
thing of importance in their not examin- 
ing witnesses, provided, bona fice, they 
meant to say, ‘We know sufficient of the 
subject to decide properly without ona 


ot (1) (1810) 1 K., B. 327; 79 L, d. K. B. 363; 101 L. T 
G3 (1817) 6 Dew..247; 3 E, R. 1818; 16 R. R, 114, 
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ing witnesses.” Eads v. Williams (3) - 

Then reference is made to Wright v. How- 
son (1) where an arbitrator experienced in 
cloth was held justified in deciding a dis- 
pute asto quality upon inspection of sam- 
ples only. 

And, indeed, every day practice tells us 
that in many important commercial matters 
such as in the sale of goods by sample, 
the whole benefit of referring a dispute 
to expert arbitrators would be almost nul- 
lified, if it was essential for them to decide 
the case solely by witnesses called on the 
one side or the other as to the comparison 
between the goods tendered and the sample. 
In the present case, we consider that the 
arbitrator, Mr. Raul, was appointed by the 
parties because he wasa man acquainted 
with the history and customs of the Rauls 
and the manner in which the lands of the 
various branches of the family were held. 
Otherwise, we can see little advantage in 
referring a dispute of this sort to a lay- 
man, who, on his own showing, did not 
DI KE to have any knowledge of technical 
aw. 

And, if one looks at the award as a 
common sense document, there scems a 
‘great deal to be said in its favour from the 
way in which the arbitrator has stated his 
reasons and his conclusions. But in the 
present case, we need not goso far as the 
Court did in Johnston v, Cheape (2). There 
is no suggestion here that the arbitrator 
rejected any evidence that was tendered to 
him. On the contrary, the Pleaders did not 
even wish to make summing up speeches. 
Their speeches were sufficiently put in 
the cross-examinations of the witnesses 
that were tendered to the arbitrator. It 
might have been more satisfactory if there 
was definite evidence on the arbitrator’s 
notes that the arbitrator had told the par- 
ties what his personal knowledge of the 
history of the family was, and had express- 
ly offered either side an opportunity of 
adducing evidence, if they wished, to vary 
or alter his views of the history. But, 
unfortunately the arbitrator’s notes have 
‘been destroyed, and, therefore, we have to 
deal withthe case as best as we can. 
= On the whole, the conclusion we have 
come to is that the arbitrator gave a fair 
hearing to all contentions that were brought 


(3) (185-1) 24 L. J. Ch. 531 at p. 533; 4 De G. M. & 
Q. 674; 1 dur. (x. s.) 193; 3 Ey. Rep, 244; 3 W. R. 98; 
413 E. R. 671; 102 R, R. 326, 

* (4) 888) 4 T L, R. 886, 
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before him by the ‘parties and that he had 
a right to use his own expert knowledge 
as to the history of his own family, which 
indeed, was one of the very reasons why 
he had been appointed sole arbitrator. 
For all practical purposes, therefore, he 
was in much the same position as the busi- 
ness experts suchas the surveyor or the 
cloth merchant in the cases I have already 
referred to. That being so, it follows thatthe 
appeal must he allowed and that the plaint- 
iffs’ suit must be dismissed. 

But, before parting with it, I should 
mention the other point that was urged 
before us by the defendant. It amounted to 
this, that although Mr. Desai had expressly 
refused the plaintiffs’ proposed amendment 


-to raise expressly the alternative plea of a 


grant for maintenance, and although the 
issues were framed on the original plead- 
ings andcontained noissue asto a grant 
for maintenance, yet the trial Court and 
also the lower Appellate Court decided the 
case against the defendant on this very 
alternative point ofa grant for mainten- 
ance, although both Courts admitted that 
on astrict interpretation of the pleadings 
before the Court and’of the original issues 
before the Court, the plaintiffs’ case must fail. 
The ground for the Courts’ decisions appears 
to have been thatthe word ‘partition’ which 
had been used in the plaintiffs’ pleadings 
might be given a wide meaning and held 
to include an alternative plea ofa grant 
for maintenance. If it became necessary 
to decide the point, we think that the 
defendant’scontention before us was correct, 
and that the case ought not to have been 
decided against bim on an alternative 
plea which involved separate evidence, and 
which had never been properly pleaded 
nor raised by any express issue. On the other 
hand, we think it would have been neces- 
sary, in thatevent, to remand the case 
fora new trial, and to allow the plaintiffs’ 
original proposed amendment, which Mr, 
Desai refused. Similarly, we should have 
given some express directions as to the 
framing of certain issues, and, in particular, 
Issues Nos. 2 and 5 which were subsequent 
ly amended by the trial Judge, Mr. Mehta. 
But having regard to our decision on the 
arbitration point, it is not necessary, in 
our opinion, to deal more precisely with 
contingencies that would only arise, if that 
decision ‘had been adifferent one. 
Madgavkar, dJ.—lagree on the ground 
that no legal misconduct within the means 
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ing of para. 15 of the Second Schedule 
of the ©. P. ©. on the part of the arbitrator 
has been proved, sufficient to entitle the 
plaintiffs-respondents to have their award 
set aside. 

A comparison of arbitrator and Judge is, 
in my opinion, fallacious. A Judge with 
any knowledge of the facts considers him- 
self disqualified to act as such; an arbitrator, 
on the other hand, isoften chosen, because 
of his knowledge. In the present instance 
the finding on the second issue of the 
arbitrator is clear that the respondents 
were not members of the family of the 
appellant and could not, therefore, have 
obtained the lands by partition. Incidentally 
1 might observe that this finding was 
equally fatal to the case they sought to 
set up in their application (lis. 65) to 
amend, which was disallowed by the 
first Judge. It follows, therefore, that even 
if the award of the umpire on the other 
issttes were disregarded, his finding on the 
second issue would be fatal to the respond- 
ents’ claims. But, as a matter of fact, ib was 
not,in my opinion, misconduct for the 
arbitrator, being himself a Raul of age and 
experience, acquainted with other Raul 
families, their manners and customs, to 
consider that in the absence of any evi- 
dence ofthe power of partition in the case 
of the Raul family of the appellant, the 
general absence of such power was proved. 


This suffices to dispose of the appeal and 
to entitle the appellant to havehis appeal 
allowed and the claim dismissed. 

On the other points, it appears to me that 
the appellant attempted in the first instance, 
to obtain an unfair advantage by appeal 
to the Mamlatdar in his possessory suit, 
secondly, that although the respondents’ 
application, Ex. 65, was made late in the 
day,it would have been perhaps in the 
circumstances better to allow that applica- 
tion on payment ofcosts or otherwise and 
to permit the respondents to set up their 
third case of grant by way of maintenance 
with its limitations, if any, to which it was 
subject, if it ever existed. 

I agree that the appeal must be allowed 
with costs throughout, 


Per Curiam.—Appeal allowed. Hold 
arbitrator's award valid. Decreein terms 
of the award dismissing plaintiffs’ suit and 
directing each party to bear his own costs 
up to the’ date of the award. All costs of 
the suit after the date of the arbitrator's 
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award in all three Courts including the costs 
of this appeal to be paid by the plaintiffs. 
ALN. A, Appeal allowed. 


MADRAS HIGH COURT. 
CIVIL APPEAL No, 352 or 1922. 
May 4, 1926. 
Present:—J ustice Sir Charles Gordon 
Spencer, Kr., and Mr. Justice Ramesam, 
KRISHNA LTYER—DeErenpant No, 2— 
APPELLANT 
versus 
PONAPPA NADAR AND ANoTHER— 
PLAINTIFF AND DERFENDANIT No, 1— 


RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 59—~ 
Registration Act (XVI of 1908), s. 22—Mortgaged pro- 
perties, description of, by reference to other registered 
documenis—Subsequent addition of survey numbers, 
without fresh attestation—Alteration, whether material 
—JJortyage, calidity of. 

A mortgage document which is complete as it 
stands after the cxecutant and the attesting wit- 
nesses have signed, does not become invalid by 
addition of other detailsas further definition of the 
properties for the purpose of registration. |p. 677, col. 


In the body of a mortgage document all the pro- 
perty which had been charged was described as the 
property contained in certain registered documents 
of which numbers were given and those documents 
were declared to be handed over to the mortgagee. 
At the time of presentation of the document for 
registration, the survey numbers of the items mort- 
gaged were added, but the executant alone again 
signed and the attestators though present did not 
themselves sign a second time: 

Held, that the addition of the survey numbers did 
not constitute a material alteration of the document 
and the mortgage was not defective as regards 
attestation. [ibid. 

Sunkaran Nambiar v. Narayanan Thirumumpu (3) 
relied on. 

The fact that in the above case, one of the survey 
numbers was omitted to be added did not affect 
its liability, since by reference to the documents 
described in the body of the document which was the 
operative portion, the number could have been ascer- 
tained. [p. 678, col. 1.] 

Appeal against a decree of the Court of 
the Subordinate Judge, South Malabar at 
Calicut, in O. S. No. 20 of 1921. 

Messrs. K. Krishna Menon and C. V. 
Anantakrishna Ayyar, for the Appellant. 

Messrs. K. Kuttikrishna Menon and 
T. M. Krishnaswamy Iyer, for the Re- 


spondents. 
JUDGMENT. 
Spencer, J.—The Ist defendant 
agreed on the 26th September, 1919, to 
supply timber and as a pledge for the due 
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performance of his contract and for repay- 
ment of Rs. 5,000 advanced to him, he 
mortgaged certain property. Exhibit A 
is the mortgage document. It describes 
itself as a karar or agreement and was 
stamped at firat with an eight annas 
stamp. After it was presented for registra- 
tion, the deficient stamp duty and a penalty 
was collected and it was registered as a 
mortgage. The“ plaintiff sued upon this 
“document and got a personal decree against 
the lst defendant for Rs 649 and a mortgage- 
decree for the balance. The 2nd defend- 
ant who appealsis a simple mortgagee under 
another document which is Ex. I. The 
point taken in appeal is that Ex. A regard- 
edas a mortgage is defective as regards 
attestation because the attestors signed at 
the end of the document after the execut- 
ant had signed and afterwards (apparently 
at the time of presentation for registration) 
the survey numbers of the items mortgag- 
ed (with one exception) were added. Then 
the executant again signed but the attes- 
tors, though they were present accord- 
ing to the evidence, and witnessed his 
signature, did not themselves repeat their 
act of signing. The document, Ex. A, isa 
peculiar one, because it begins as an agree- 
ment, it goes on asif it was an equitable 
mortgage with deposit of title-deeds and 
it concludes as asimple. mortgage in which 
the mortgagor andthe properties referred 
to are made liable for damages and for the 
balance that may be found due to the 
mortgagee. Itis argued that the addition 
of the survey numbers constituted a materi- 
al alteration in the document and that, as 
the attestors did not affix their signatures 
to that alteration, the whole document is 
invalid. We have ascertained that one of 
the survey numbers, namely 36/2 has been 
omitted, that being the field to which 
document 2827 relates. This appeara from 
Ex, I which also covers the same property 
and contains a full description, The ques- 
tion is whether the addition of these survey 
numbers was sucha material alteration of 
the document as to make it something 
different from what it was when it was 
first signed and attested. In the body of 
the document all the property which has 
been charged is, described as the property 
contained in certain documents of which 
numbers are given and those documents 
are declared to be handed over to the 
mortgagee. It was, therefore, possible for 
the mortgagee or for any one else who had 
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those documents in his hand to ascertain 
the survey number ofeach of the mortgaged 
items. I think that this is a case in which 
the maxim id certum est quod certum reddi 
potest applies. The docnment was complete 
as it stood after the executant and the 
attesting witnesses had signed. What was 
added was a further definition of the pro- 
perties, probably made for the purpose of 
registration. Section 22 of the Registra- 
tion Act (X VI of 1908) provides that the 
Local Government may by a rule made 
under the Act require both housesin towns 
and lands to ba described with reference to 
a Government map or survey. But the 
rules do not show that in respect of the 
South Malabar District it has been made 
compulsory for persona presenting docu- 
ments for registration that they should give 
the survey numbers. Moreover, r. 17 states 
that if a property is described in a docu- 
ment by specific reference to an instrument 
which has already been registered and if 
that instrument contains the particulars 
required by r. 16, the description need not 
be repeated in the document. In this view 
of the case Ex. Ais not defective on account 
of the omission of the attesting witnesses 
to siga a second time. In Sankaran Nam- 
biar v. Narayanan Thirumumpu (l) a 
mortgage document which had been attest- 
ed by attesting witnesses received an addi- 
tion of another item so as to enable the 
document to be registered ia a certain 
registration office. The learned Judges 
held that the interpolation which had been 
made in the presence of the attesting wit- 
nesses did not vitiate the document seeing 
that there had been no fraud on the regis- 
tration law and that the attesting witnesses 
were present when the mortgagor signed 
and when he made the interpolation In 
their view, therefore, they were persons 
who could in the language of the Lord 
Chancellor in Burdett v. Spilsbury (2) 
quoted in Shamu Patter v. Abdul Kadir 
Rowthan (3) be treated as “persons who had 
seen the Will executed and were witnesses 
to its execution and having subscribed to 
it were alsu attesting witnesses.” It is not 
necessary to go so far as the learned Judges 


(1) 55 Ind, Cas. 86; 43 M. 405; (1920) M. W.N, 205: 
1115, W. 192; 38 M. L. J. 251. 

2 (1843) 10 Cl. & iF. 340; 59R.R. 105; 8 E. R. 
7% 


(3) 16 Ind. Cas. 250; 35 M. 607; 16 C W. N. 1009: 
23 M. L. J. 321; 12 M. L. T. 333; (1912) M. W. N. 935: 
10 A. L. J. 254; 14 Bom. L. R 1034; 16 C. L. J. 596; 39 
1..A. 218 (P. 0} | 
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went in Sankaran Nambiar v. Narayanan 
Thirumumpu (1) to say that the document 
before us has been duly attested I would, 
therefore, uphold the decision of the lower 
Court and dismiss thè appeal. ; 

As regards Item No. 36/2 which has been 
omitted from the description atthe end of 
the document, the objection to making 
this item liable has not been taken in the 
written statement or in the grounds of 
appeal and therefore, it is rather difficult to 
assume that the appellant has been misled 
by the omission. Apart from this I regard 
the body of the document as the operative 
part of the document and it cannot be said 
that ihis number has been omitted from 
the body of the document seeing that by 
reference to the documents therein describ- 
ed, the sùrvey number could have been as- 
certained, This point must, therefore, also 
be decided against the appellant. The 
appeal is dismissed with costs of the first 
respondent: 

Ramesam, J,—I agree. 

“VN. V, l Appeal dismissed. 





- CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 281 or 1924. 

June 15, 1926. 

Present :—J ustice Sir William Ewart 
Greaves, KT., and Mr. Justice Mukerji. 
Raja RISHIKESH LAW—Dzrrenpant— 

APPELLANT ' 
versus 


Srimait MANDAKINI DASI—P taintirr— 


RESPONDENT, 

Thanadari lands—Settlement by Collector, effect of 
—Burden of proof—History of Thanadari lands— 
Resumption and re- settlement with zemindar, effect on 
mokurrari lessee, > l 

-While both lakheraj-lands and thanadari lands 
were excluded from the operation ofthe. Permanent 
Settiement, lakheraj lands were neither assessed nor 
settled with the zemindar while thanadari lands 
were settled with the zemindar but excluded from 
the operation of the Permanent Settlement in the 
sense that the .resuinption. and re-assessment thereof 
was reserved by the Government. Resumption in 
connection with thanadart lands properly so-called 
was concluded within a short time after the Perma- 
nent Settlement and the zemindars were not allowed 
to enjoy. the produce of such lands or allowances 
granted in respect of them to the detriment of the pub- 
lic revenue for any considerable length of time after- 
wards. IP. 682, cols. 1 & 2.] 

Though the probability, therefore, is that thanadart 
lands have been resumed and have become Govern- 
ment lands, a person claiming under a settlement 
from the Collector on the lands having heen resumed 
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is entitled to prove that the resumption took place 
on the footing thet the lands were thanadari or that 
the proceedings relating to the resumption were such 
as were sanctioned bythe Regulations or were in 
accordance therewith and could show by other evl- 


dence as well that the lands were thanadari lands. [p. 
683, col. 1.] . 

Whether lands be thanadari lands made resumable 
by Government by Bengal Permanent Settlement 
Regulation I of 1793 or other chakran lands to, be . 
annexed to the malguzary lands ‘under Bengal 
Decennial Setilement Regulation VIII of 1793, resump- . 
tion and re-settlement with the zemindar does not 
afiect the rights of a person holding them under a 
mourast mokurrart from the zemindar. [ibid.] 

[History of thanadari lands traced. | 


Appeal against a decree of the District 
Judge,-Midnapur, dated the 2nd January, 
1923, affirming that. of the Subordinate 
Judge, Midnapur dated the 20th November, 
1919. ` 


Babu Dwarka Nath Chakravarti, Dr, 
Dwarka Nath Mitter, Babus Narendra 
Chandra Bose and Nalin Chandra Pal, for 
the Appellant. 

Mr. Sarat Chandra Bose, Babus Santosh 
Kumar Pal, Bejoy Kumar Bhattacharjya 
and Manmatha Nath Ganguly, for the Re- 
spondent. l 


-~ JUDGMENT. 

Mukerji, J,—The plaintiff instituted 
the suit out of which thisappeal has arisen, 
for declaration of her mourasi mokurrari 
right to some lands and for khas possession 
of the same, and in the alternative for pus- 
session by receipt of fair and equitable rent 
and for mesne profits. TA 

The plaintiffs case was that she held the 
lands in suit under the defendants Ncs, 1 
to 4 under a maurast mokurrari lease 
granted to her by their predecessors, the 
former zemindar of the pergunnah and that 
the lands are described in the said lease as 
being paikan jaigir lands and as compris- 
ing an area of 82 bighas, but they have been 
found on measurement, at the recent survey 
and settlement, to be 130 bighas and odd, 
that the lands were the paikan land of 
Mouzah Chaitanyapur and were in the pos- 
session of certain paiks who used to hold 
them in lieuof wagesand paid some pesh-. 
kush rent and rendered service to the 
plaintiff or her predecessor, that the plaint- 
iff had come to learn that the Collector had 
abolished the pails and resumed the lands 
and settled the same with the defendants 
Nos. 1 to4d and that the defendants Nos. 5 
to 43 claimed to hold the. lands under 
settlement obtained by them from the de- 
fendants Nos, lto4d. The plaintiff alleged 


+ 
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that- she had been dispossessed as the de- ; 


fendants denied her title and refused to pay 
the rents The Secretary of State for India 
in Council was impleaded in the suit as the 
defendant No. 44. 

The plaintiff challenged the validity of 
the resumption proceedings and of the 
. Sattlements made by the Uollector in favour 
of the defendants Nos. 1to4 and of the 
settlements under which the defendants 
Nos. 5 to 43 claimed to hold under the de- 
fendants Nos. 1 to 4. 

The defendant No. 44 pleaded that the 
disputed lands were paikan jaigir lands 
which according to the said defendant are 
chowkidart chakran lands and which were 
resumed bythe Government and transfer- 
red to the zemindars, the defendants Nos, | 
to 4, under the provisions of the Chowkidari 
Act VI(B. 0.) of 1870. The principal de- 
fendants,i.e,the defendants Nos. 1 to 4 
took up the position that the lands were 
.balagasti paikan lands, and as such were 
Police or thanadari lands which came with- 
in the purview of cl. 4, s. 8 of Regulation I 
of 1793. Only one other plea of these de- 
fendants is material at this stage, namely, 
that under the lease under which the 
plaintiff claimed she had no title to the 
paikan jaigir lands of Mouzah Chaitanya- 
pur, but only the right to collect the 
peshkush therefrom. 

The resumption proceedings were not 
filed by any of the parties and were not 
before the Court. Both the Courts below 
held that the paikan jaigir lands of the 
village were not excluded but settled with 
the plaintiff's predecessor under the lease. 
The Subordinate Judge held that the lands 
may have been balagasti paikan lands, that 
they were not thanadari lands but were 
chowkidari chakran lands which had been 
validly resumed by the Collector as coming 
within the scope of Act VI (B. C) of 1870, 
under s. 48 of which the Government has 
the right to resume the lands and to trans- 
fer the same to the zemindar of the estate 
within which the lands are situate and that 
under s i of that Act the plaintiff had 
her title to the lands by virtue of the Jease 
in favour of her predecessor. He dismissed 
the suit against the defendant No. 44and 
decreed it against the other defendants 
declaring the plaintiff's title to the lands 
under the lease and ordering 
should get possession therein as against the 
defendants Nos. 1 to4 by receiving rents 
from the defendants Nos. 5 to 43 and alao 
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awarding her mesne profits against the ue- 
fendants Nos, lto 4. The defendants Nos. Į 
to 4 thereupon appealed to the District 
Judge. The District Judge held that the 
plaintiff had failed to prove that the lands 
were the chowkidari chakran Jands of the 
village andthat the evidence in the case 
suggested that-they are not such lands. He 
held that the resumption proceedings, such 
as they were,-were entirely improper if the 
lands were chowkidart chakran lands and 
if the said proceedings were properly 
conducted the lands must have been 
something else than chowkidari chakian 
lands. He appears to have been inclined 
to the view though he has not expressly 
stated it that the lands were Police 
lands, and that small resumption procecd- 
ings of this nature are not unknown, He 
was, however, of opinion that it was imma- 
terial what the nature of the lands was ; for, 
whatever it was, the plaintiff was not affect- 
ed by the proceeaings that took place be- 
tween the Collector and the defendants Nos. 1 
to4and that the said defendants had no 
right to dispossess the plaintiffs asa result 
of the said proceedings. Jn this view of 
the matter the learned District Judge dis- 
missed the said appeal. 


The appellant who is one of the defend- 
ants and in whom the interestof all the de- 
fendants Nos. 1 to4issaid to have now 
vested has preferred thisappeal. The con- 
tention urged on his behalf is that under 
the lease on which the plaintiff rests her 
title the lands were not settled with Ler 
but that she wasonly granted the right 
to collect the peshkush rent, and that ike 
lands are Police or thanadari lands of ile 
mouzah, and when they were resumed by 
the Government the plaintiff lost the right 
to collect the said peshkush rent. On this 
contention of the appellant two questions 
arise for consideration: first, what are 
the rights of the plaintiff under the lease 
in the disputed lands; and second, whether 
the lands are thanadart lands, and if so, how 
are the rightsof those who held such lands 
under settlement from the zemindar aflected 
on resumption by the Government. To deal 
with these questions it is necessary to refer 
shortly to some of the Regulations dealing 
with the subject. In Lord Kingsdown's 
judgment in the case of Joykishen Mookerjee 
v. Collector of Hast Burdwan (1), thé history 


(1) 10 M. T. A. 16; 1 W. R. P. O. 26; I Suth. P. C.J. 
542; 2 Sar. P. C. J. 54; 19 E. R. 879. 
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of chakran lands was set out with remark- 
able lucidity and it was pointed out that 
the effect of the Decennial Settlement was 
to divide the chakran lands into the fol- 
lowing twoclasses: °° |. | 
“Ist, thanadart lands which by Bengal 
Regulation I of 1793, 5. 8, cl. 4 were’ made 
resumable by the Government; the Gov- 
ernment taking’ upon itselfthe mainten- 
ance of thegeneral Police force and reliev- 
ing the zemindar from that expense; and 
2nd, all other ‘chakran lands which by 
Bengal Regulation VIII of 1793, s. 41 were 
whether held by public officers or private 
servants, in.lieu of wages to be annexed to 
the malguzary lands, and declared respon- 
sible for the public revenue assessed on 
the zemindar’s’ independent talooks or 
other estates in which they were included 


in common ‘with other malguzary lands. 


therein.” , 

The distinction between these two classes 
of lands was pointed out by the same Board 
in the earlier case of Raja Lelanund Sing 
Bahadoor v. Government of Bengal (2), and 
the precise character of thanadari lands 
was described in the following passage in 
the judgment of their Lordships in that 
case :— 

“The Police of the country was main- 
‘tained by means of thanadars, or Police 
Officers, kept by the zemindar, and appoint- 
edand paid by them; but where no other 
provision existed for their maintenance, thé 
expense was in effect defrayed by the Gov- 
ernment, either by direct allowances to 
the zemindar, or by deduction from his 
jumma, or by excluding from assessment, or 
assessing below their value, lands appro- 
priated to that purpose by the zemindar,” 

The two paragrapbs which follow the 
passage quoted above describe the lands 
held respectively by persons under the 
name of chowkidars and various other names 
and by ghatwals, and ‘it isnot necessary to 
quote them Here. 

Their Lordships then proceeded to point 
out that by 1792 the thanadars or public 
Police Officers appointed by the zemindars 
had .been found very inefficient and the 
Government had appointed officers-of their 
own to assist in keeping order, who had 
concurrent jurisdiction with those named 
by the zemindars and in that year the Gov- 
ernment determined altogether tosuppress 
the tharias- or Police establishments and 


6 M. I. A. 101; 4 W. R. P. C. 77; 1 Sar. P.O, J. 
50571 Suth, P. O. J. 248; 19 E. R. 38. 
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effect a redical change. Regulation LXXII 
of 1791 declared the zemindars responsible 
for the peace cf the country and the thana- 
dars and chowkidars were allowed to remain 
under their control. The inefficiency of the 
arrangement led to the promulgation of 


. Regulations XLIX and L of 1792 by which. 


the Police establishments maintained by 

land-holders were abolished and the Gov- ` 
ernment took upon itself the duty of pre 
serving peace and preventing crime by 
means of a Police force of their own. The 
latter Regulation made provisions for the 
levying of a Police tax,and for obtaining 
information as to the nature of allowances 
made to the zemindars and of the lands 
held by them for maintaining thanadars 
and other -Police Officers, and the Magis- 
trates of the Districts were to enquire and 
report.on these matters. These enquiries 
were not completed when Regulation I of 
1793 was passed. In 58.8, cl. 4 of Regula- 
tion I of 1793, therefore, it was enacted that 
the jama declared permanent was exclusive ` 
of and unconnected with the lands or allow- 
ances for keeping up thanas or Police estab- 
lishments, and that the Governor-General 
in Council had the power to resume the. 
wholeor part of such allowances or produce 
of such lands according as he thought 
proper. It was further declared in this 
clause that the allowances or the produce 
of the lands which might be resumed, 
would be applied exclusively tothe defrayal 
of the expense of the Police, and that the 


amount that was to be thus collected was 


not to be added to the permanent jama, 
but was to be assessed and collected sepa- 
rately. As regards the class of lands to. 
which this clause was to be applicable the 
Privy Council observed thus in the case 
of Raja Lelanund Sing Bahadoor v. Govern- 
ment of Bengal (2): 

“Nothing can be clearer than this—that 
the lands referred to, are lands which the 
zemindars had been permitted by. the Go- 
vernment to hold free from revenue, or at a 
reduced revenue, for the purpose of keeping. 
up thanadars; not lands which the zemin- 
dars had permitted other persons to hold 
free from rent, or at a reduced rent, orlands 
which such persons had a right to hold 
free from rent, or at a reduced rent and. 
that any lands which were in the first pre- 
dicament were to be reported to the Govern- . 
ment by the Magistrate together with his 
opinion, whether it was consistent with 
equity that the whole or any part of the 
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produce of such land should be brought 
to the public account; and further, that 
this provision relates and is confined to a 
class of officers whom the zemindar is no 
longer permitted to keep” 

Regulation XLIX of 1792 was re-enacted 
with alterations and amendments in Regu- 
lation XXH of 1793 the object being to 
` place the Police exclusively in charge 
. of officers who “might be appointed to 
ths superintendence of it on the part of 
the Government. Section 2 of the latter 
Regulation further enacted that the land- 
holders and farmers of land who were 
before bound to keep up establishment of 
Police Officers, forthe preservation of the 
peace, were required to discharge them and 
prohibited from entertaining such establish - 
ment in future. Regulation XXIII of 1793 
re-enacted in slightly different words the 
provisions of Regulation I of 1792; s. 56 of 
Regulation XXIII of 1793 was in these 
words: “The Collectors are to report all 
allowances that may have been made to the 
proprietors of land for keeping up Police 
establishments, either by deduction from 
their jumma, or by permitting them to ap- 
propriate the produce of lands for that 
purpose, or in any other mode which may 
not have been already resumed, with their 
opinion how far the whole or any portion 
of such allowances can with equity be re- 
sumed in consequence of the proprietors 
of land being exonerated from the charge 
of keeping the peace, as declared in Regula- 
tion XXI of 1793” Regulation AKAL 
of 1793 was repealed by Regulation VI 
of 1797, s. 2, el. 1. Section 2, cl, 2 of this 
Regulation declared that the produce.of 
the lands, and the allowances resumed or 
resumable under s.8,cl. 4of Regulation I of 
1743 being still applicable towards defray- 
ing the expenses of the Police, were to be 
carried to the public account towards dis- 
charging the same as heretofore. It is 
unnecessary to proceed further with the 
subsequent Regulations; it is sufficient to 
say that the previous Police Regulations 
were.repealed by Ragulation XX of 1817 
and that subsequent to Ragulation VI of 
1797 there is no Regulation which touches 
the question of thanadari lands 

By Regulation XVIII of 1805 certain 
exceptions were made in the case of jungle 
mehals which were formerly included in 
Zillas Bheerbhoom, Burdwan and Midna- 
_ pore but were formed into a distinet Zilla 
under that Regulation, and the prohibition 
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to landholders from entertaining establish- 
ment of Police Officers was declared in- 
applicable to them, and special rules were 
prescribed for certain landholders, farmers 
or managers who were to be especially 
authorised by the Governor-General in 
Council to entertain an establishment of 
Police. Some special rules were also 
framed by Regulation XIII of 1805 for 
the Police of Zilla Cuttack and some par- 
ganas which were formerly dependencies of 
Cuttack but were then includedin Zilla 
Midnapore. Itis not suggested, however, 
that thelands in suit are situate in any of 
the places to which these Regulations apply 
and it is not necessary to trace the subse- 
quent history of these Regulations. 


Section 36 of Regulation VIII of 1793 
enacted that the assessment was to ve fixed 
exclusive and independent of all existing 
lakheraj lands whether exempted from the 
kheraje (or public revenue) with or without 
authority, whereas thanadari lands, by s. 8, 
cl. (4) of Regulation I of 1793 were included 
in the settlement though the assessment of 
the jumma which was declared fixed was to 
be considered entirely unconnected with 
and exclusive of any allowances which had 
been made in the adjustment of the jumma 
aod of the produce of any lands which had 
been allowed to be appropriated for thana 
purposes, This difference has been clearly 
pointed out in the following passages in 
the judgment of the Privy Council in the 
case of Raja Lelanund Sing Bahadoor y. 
Government, of Bengal (2): 

“The same provision with respect to 
chakran and lakheraj lauds which had 
been contained in the Regulation of 1789 
are repeated in those of 1793, namely, that 
the chakran lands should be included in 
the settlement, and the Jlakheraj lands 
excluded from it. 

“Although both the lakheraj lands and 
the thanadari lands are reserved for fur- 
ther enquiry under these Regulations, there 
was obviously a great distinction between 
them with respect to the period at which 
the decision relating to them ought to be 
made. : 


“The lakheraj lands were separate from 
the zemindari, and were excapted out of the 
settlement. The validitv of the exemption 
claimed for them depended on the validity 
of the grant under which it was claimed. 
Very many of the grants were believed to 
be fraudulent; but each case was to depend 
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on its own circumstances. The investiga- 
tion of such circumstances might occupy a 
long time, anda discovery of grounds of 
' gnspicion might take place at any period. 
As these lands were not to be included in 
the settlement, no great inconvenience could 
arise from the delay. 


“But with respect to the allowances for a' 


Police force made by the Government, 
whether in land orin money, the case was 
quite different. They were included in the 
settlement, and if any additional charge 
was to be thrown upon the landholder in 
respect of such allowances, it was necessary 
that it should be ascertained as part of the 
settlement. No difficulty in ascertaining 
tha fact could possibly exist. The assess- 
- ment had been very recently made, and the 
offiters who has made it must, in every case, 
be perfectly aware whether anysuch allow- 
ance had or had not been made,” 


It is necessary to note here one of the 
arguments addressed to us on behalfof the 
appellants which is to the effect that 
thanadari lands had never been included 
in the settlement with the zemindar made 
underthe Permanent Settlement Regulation 
andin support of this argument reference 
has been made tos. 31, cl. (2) of Regulation 
IE of 1819 which runs in these words: “It is 
further hereby declared and enacted that 
all claims by the Revénue Authorities on 
behalf of Government to additional revenue 
from lands which were at the period of the 
Decennial Settlement included within the 
limits of eestates for which a Permanent 
Settlement bas been concluded, whether on 


the pleaof error or fraud, or any pretext _ 


whatever, saving, of course, the case of 
lands expressly excluded [rom the opera- 
tion of the settlement, such as lakheraj and 
thanadari lands, shali be,and be considered 
wholly illegal and invalid.” It is clear, 
_however, that while both lakhera) and thana- 
dari lands were excluded from the operation 
of the Permanent Settlement, lakheraj lands 
were neither assessed nor settled with the 
zemindar while thanadari lands were settled 
with the’zemindar but excluded from the 
operation of the Permanent Settlement in 
the sense that the resumption and re-assess- 
ment thereof was reserved by the Govern- 
ment. This is clear from the passage in 
Lord Kingsdown’s judgment in Joykishen 
Mookerjee v. Collector of East Burdwan (1) 
quoted above and also from the judgment 
of the Judicial Committee in Secretary of 
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State for India v. Kirtibas Harichandan 
Mahapatra (8). 
By the repeal of the previous Police. 
Regulations by Regulation VI of 1794 to 
which reference has already been made the 
provisions for making enquiries as a result. 
of which resumption in-connection with 
thanadari lands could be. made were re- 
pealed. Section 2, cl. 2of Regulation VI of 
1797 provided that “the produce of lands 
and the allowances resumed or resumable 
under cl. (4), s. 8 of Regulation I of 1793 
being still applicable towards defraying 
the expense of the Police are to be carried . 
to the public account towards discharging 
the same as heretofore,” The next Regula- 
tion relating to resumption and assessment, 
namely, Regulation II of 1819, which was 
passed to carry out effectively the object of 
the Resumption Regulations of 17438, namely, 
Regulations XIX and XXXVII of that year 
and of the corresponding provisions enacted 
in ‘subsequent years. that is to say, to re- 
sume the revenue of lands held free of 
assessment under illegal or invalid tenures 
and for defining the right of the Govern- 
ment to the revenue of lands not included 
within the limits of estates for which a 
settlement had been made, could have no- 
thing to do with resumption in connection 
with thanadart lands; so also the other 
Regulations that were subsequently passed 
in furtherance of the same object notably 
Regulations IX and XIV of 1825 and III 
of 1828. In Harrington's Analysis of the 
Laws and Regulations, Vol. I, page 575 the 
state of affairs in 1807-8 after the abolition 
of Police tax by Regulation VI of 1897 is 
described and it is shown that the expenses 
for Police establishment were far in excess 
of the produce of lands which had formerly 
been appropriated to the expense of Police 
establishments and the allowances that had 
been made for the same purpose, and if is 
also stated that ‘the revenue of the resumed 
thanadari lands was very inconsiderable.’ 
All these point strongly to the conclusion 
that resumption in connection with thana: 
dari lands properly so-called was conelud- 
ed within a short time after the Permanent 
Settlement and the zemindars were not 
allowed to enjoy the produce of such lands 
or allowances granted in respect of them. 
to. the detriment of the publie revenue 
for any considerable length of time after 


(3) 26 Ind. Cas. 676; 42 C. 710 at p. 722; 42 I.A 30; 
21 OC. L.J. 31; 19 0. W. N. 65; 2 L. W. 11; 17 M. L., 
T. 1; 17 Bom, L, R. 32; 28 M. L. J. 457 P.C.) 
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wards. It is true that there have been 
&ttempts at resumption on the footing of 
lands being thanadari lands from time to 
time afterwards, but it is noticeable that 
such attempts have often proved abortive. 
The Privy Council in the case of Joykishen 
Mookerjee v. Collector of East Burdwan (1) 
held though not as a proposition of law 
but upon the evidence that was on the re- 
cord in that case that “the lands of that 
description had already been resumed by 
the Government.” Ina more recent case 
again, namely, that of Ranjit Singh Bahadur 


v. Kali Dasi Debi (4) the Judicial Com-. 


mittee observed: “ As to chakran lands of 
the former class, they were by Bengal Regu- 
lation F, s. 8, cl. 4 made resumable by 
Government, the Government relieving the 
zemindar from the duty of maintaining 
a Police establishment. These thanadari 
eLakran lands were, infact, shortly afterwards 
resumed and became Government lands, the 
title of the zemindar being extinguished 
by such resumption.” In quoting the above 
odseryations I do not suggest that they are 
conclusive on the question as to whether 
there are any thanadari-lands which still 
remain unresumed. They have nevertheless 
some bearing on the question of probabil- 
ity. The appellant claims under a settle- 
ment from the Collector on the lands having 
been resumed and he was entitled to prove 
despite all this that the resumption took 
place on the footing that the lands were 
thanadari or that the proceedings relating 
to the resumption were such as were sanc- 
tioned by the Regulations or were in accord- 
ance therewith and he could have shown 
by other evidence as well that the lands 
Nhe thanadari lands; but this he has failed 
c do. 

My conclusion then is that it has not 
been proved that the lands were thanadari 
lands, that it is extremely improbable that 
they were such lands and, on the other hand, 
1b was extremely likely that they belonged 
to the second category of lands mentioned 
in Lord Kingsdown's judgment in Joyki- 
shen Mookerjee v. Collector of East Burdwan 
(1). The District Judge, in my opinion, was 
right in thinking that the question is im- 
material for in either case the zemindar 


had title to the lands as being included in. 


(4) 40 Ind. Cas. 981; 44 C. 841 at p. 853; 44 l. A. 
117; 25 C. L.J. 499; 210. W. N. 609: 32M. L.J. 
TRE a ae Bom. L. R. 462; (917) M. 
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the settlement and that by resumption and 
re settlement with the zemindar the right 
of the planitiff in the lands, if she had any 
under the lease, was not affected in any 
way. It is unnecessary to express any 
opinion on the question whether the re- 
sumption was valid or justified in view of 
the provisions of Act Vi (B. C.) of 1870, 
that is to say, on the question whether the 
requirements ofthe definition of chou ki- 
dari chakran lands as given in that en- 
actment have been satisfied so as to entitle 
the Collector to resume the lands. What 
{í have said, I think, is sufficient to answer 
ihe second of the two questions which 
arise upon.the contentions put forward on 
behalf of the appellant. 

As regards the other question, namely, 
what are therights of the plaintiff under 
the lease granted to her predecessor by the 
zemindar, the terms of the lease must be 
first adverted to. The lease purports to 
effect a settlement of two entire mouzahsviz , 
Chaitanyapur and Rangmatia, the former 
consisting of 638 bighas 14 cotiahs and the 
latter of 1184 bighas 7 coltahs of land, that 
is to say comprising a total area of 1823 
bighas 1 cottahs of land ata mokarari jama 
of Rs. 25 per year. At theend of the lease 
there is the following clause: “There are 


82 bighas of paikan jaigir lands in the 


said Mouzah Chaitanyapur. You shall not 
interfere with the same but shall continue 
to realize the peshkush jamain respect of 
the same.” It has been argued that the 
zemindar had no right to those lands and 
that, therefore, the lessee was not given 
any rights therein, except the bare right 
to realize the peshkush. It has been con- 
tended that this peshkush was payable by 
the paiks to the Government and the 
lessee was merely to collect the same, I 
have already stated that I am unable to 
hold upon the terms of the Regulations 
and in view of the authorities to which 
I have referred that the zemindar had no 
right to the lands or that they had been 
excepted out of the setilement of the 
Pergunah wilthhim and that for that reason 
he could not confer any rights in the Jands 
upon the plaintifi’s predecessor. It is 
clear from the specification of the area 
and the boundaries in the lease that the 
entire Jfouzan Chaitanyapurin which the 
lands are situate was leased out to the 
plaintifi’s predecessor. At the time of the 
demise the lands were in the occupation of 
paiks or those who were supposed to 
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answer to that name the object of the clause 
waa that the lessee- was required not to 
interfere with them in any way. The 
clause only provides for the proteetion of 
those people as they were entitled to enjoy 
the lands on discharging the duties which 
they were supposéd to perform and on pay- 
ment of the peshkush rent which had been 
imposed on them. I hold, therefore, in 
agreement with the view taken by the two 
Courts below that the lands in suit were 
included in the demise. 


These findings are, in my opinion, suffici- - 


ent to entitle the plaintiff tothe decree 
in the terms in which it has been passed 
by the Courts below. The question whether 
in consequence of the events that have 
happened the plaintiff is liable to bear a 
share of the extra burden tnat has been 
imposed on the zemindar, that isto say, 
the appellant before us, and if so what 
ig the extent of that share isone which 
is foreign to the scope of the present 
suit, and has been rightly left open by the 
District Judge for determination in a suit 
properly framed for that purpose, which 
may be hereafter instituted by the zemin- 
dar if he is so advised. 

The contention urged on behalf of the 
appellant, ia my opinion, fails, and, the 
appeal must accordingly be dismissed with 
costs. 


Greaves, Jl agree. TT 
A. N. A. > Appeal dismissed, 
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MADRAS HIGH COURT. 

Civyit Reviston Pstition No. 1001 oF 1924. 
March 30, 1926. 

Present:—Justice Sir Charles Gordon 

Spencer, KT. 
ARUMUGAM PILLAI AND ANOTHER— 
DEFENDANTS—P#TITIONERS 
versus 


A. KADIR MOHIDEEN ROWTHER— 
PLAINTIFF— RESPONDENT, 
Practice—Suit on accounts and on contracts of 
uaranteg—Defence of partnership and counter-claim 
A damages for arrest before judgment—Issues for 
wial--Damages for wrongful arrest—General damage, 
whether awardable. Ae 


In a suit to recover what was due from 


defendants on accounts and what was due from. 


others on defendants’ guarantee, where a defendant 


- mages: for arrest before judgment and. 
claims darrig a partner with plaintiff and that 


. that he was > 
nas a b2 made liable without taking an account 


of the partnership, the Court should -frame issue 
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and decide on the question of partnership between 
the plaintiff and defendant, of defendant's liability 
on the contract of guarantee and also on the reason- 
ableness of the plaintiff's application for arrest before 
judgment. Where a Court does not go into any of 
these questions, but merely debits the accounts of a 
large number of customers against the defendant 
without making any distinction between recom- 
mendations of credit and contract of guarantee, itis 
not a proper disposal of the case. 

Where there is no evidence of damages sustained 
by an arrest before judgment, the Court can award 
general damages. ; 

Subraya Davay v. Venkatarama Aiyar (1) relied 
on. 

Petition, under s, 25 of Act IX of 1887, 
praying the High Court to revise a decree 
of the Court of the Subordinate Judge, 
Nilgiris at Ootacamund, in 8. C.8, No. 370 
of 1424, 

Mr. A. V. Viswanatha Sastri, for the 
Petitioners.- 

Mr. S. Panchapagesa Sastri, for the Re- 
spondent. 

JUDGMENT.—There has not been a 
proper trial in this case, The plaintiff sued 
defendants to recover what was due from 
them on acconntsand what was due from 
others on defendants’ guarantee. The first 
defendant counter-claimed damages for 
arrest before judgment. He alleged that 
he was apartner with plaintiff andthat he 
was not liable in this suit without taking 
an account of the partnership. The only 
issues framed by the Subordinate Judge 
were “(1) Is the claim true? (z) Are any (sic. 
of the defendants liable?” Obviously 
there should have been issues on the ques- 
tious, whether the plaintiff and the first 
defendant were partners in the business in 
which these debis were incurred and, second- 
ly whether the first defendant had personal- 
ly guaranteed payments of the accounts of 
all customers whom he recommended to 
deal in plaintiff's shop and, lastly, whether 
the plaintif's application to arrest first 
defendant before judgment was justified 
upon the grounds stated in O. XXXVIII, 
r. 1, ©. P. C. No deed of partnership and no 
security bond were produced. The Judge 
has referred to some of the oral evidence, 
but not tothe statement of plaintiff that 
the first defendant stood surety for four or 
five persons, but the accounts of about 90 
persons had been debited to him. Noattempt 
has been made to differentiate between 
articles shown in the accounts as taken by 
defendants and others taken by customers 
on his recommendation, or to distinguish 
between recommendations as to credit: 
made without undertaking personal liability 
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and a contract of guarantee. On this point 
there should be satisfactory proof that the 
defendant intended to make himself per- 
sonally liable. Exhibits I, I (a) and I (b) are 
consistent with either theory. The Judge 
observed that there was no evidence as to 
damages sustained by first defendant's 
arrest, A Court may in such a case award 
general damages| Vide Subraya Davay v. Ven- 
katarama Aiyar &l)], Itis ditficult to believe 
that defendant an employee under Govern- 
ment suffered no loss in reputation by the 
arrest. 

The decree is set aside and the suit is 
remanded for re-trial on the evidence already 
recorded and such additional evidence as 
the parties may adduce upon the points re- 
ferred toabove. The costs will abide and 
follow the result. 


V. N. V. Petition remanded. 
A. N. As 

Mo 32 Ind. Cas. 592; 3 L. W.39; (1916) 1M. W. 
. 76. i 


CALCUTTA HIGH COURT. 
APPEALS FROM ORIGINAL Decrees Nos. 199 
AND 134 oF 1924. 

December 11, 1925. 

Present :—Justice Sir N. R. Chatterjea, 

. Krt., and Mr. Justice Page. 
SRISH CHANDRA SANYAL AND ANOTHER 
—APPELLANTS 
VETSUS 
KADAMBINI DEBYA—RESPONDENT. 

Will—Construction—Estate for life and widow's 
estate— Vested and contingent interest-—Genuineness of 
Will—-Limited grant of Probate on former occasion, 
effect of. 

A Will executed in the year 1877 provided that on 
the death of the testator his wife K. would be entitled 
to hold possession of the moveable and immoveable 
properties left by the testator during her lifetime, 
that on the death of K., the testator’s brother's son R. 
shall get the whole estate, and that, if the said R. 
predeceased K., whoever among the heirs of KR, was 
alive at the time ofthe death of K. shall succeed to 
the estate. In an application by the widow of R. for 
Probate: 

Held, (i) that K., the testator’s wife, took under the 
Willan estate for life and not merely a widow's estate; 

p.686, col. 1 

(ii; that R., obtained a vested interest though it was 
liable to defeasance in the event of his death before 
K. and not merely a contingent interest; [p. 686, col. 2.] 

ome that it was immaterial whether the grant of the 
subsequent reversionary interest to the heirs of R. 
was valid or not inasmuch as R.'s widow would get 
the estate in either case, and the widow had, there- 
fore, sufficient interest to maintain an application 
for Probate; |p. 686, col. 2.] 
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(iv) that the fact that a partial Probate had been 
granted in 1878 was a fact which could be relied on 
tba ng the question of the genuineness of the Will. 
1016. 

Appeals against the decrees of the District 
Judge, Pabna and Bogra, dated the 29th 
January, 1924. > 

Babus Tarak Chandra Chakravarti and 
Bireswar Bagchi, for the Appellants. 

Babus Jatindra Mohan Chaudhuri and 
Dinesh Chandra Roy, for the Respondent. 
JUDGMENT. 

Chatterjea, Jd.—This appeal is 
against an order granting Probate of a 
Will. The Will was executed nearly 50 
years ago—on the 3rd October, 1877, by one 
Karuna Kanta Sanyal who is said to have 
died on the 5th October, 1877, according to 
the applicant for Probate, and two days 
earlier according to the objectors. Karuna 
had a brother named Rukmini. Rukmini’s 
son Rohini was married to Kadambini the 
present applicant for Probate. The objectors 
are the nearest agnates of the testator. 

It appears that so far back as the 2st 
May, 1878, an application for Probate was 
made by Rukmini. Probate was granted, 
but only a limited grant was made in 
respect of the debts mentioned in para. 
3 of the Wil. Karuna Kanta left a 
widow Raj Kumariand she died in 1919. 
Rohini predeceased Raj Kumari, and 
Kadambini made the present application 
for Probate in 1922. The Court below was 
of opinion that the Will had been proved, 
especially having regard to the fact that 
it had been proved in 1878 and accordingly 
granted Letters of Administration with a 
copy of the Will annexed, to her. It appears 
that pending the hearing ofthe application 
for Probate in the Court below, the opposite 
party applied to that Court for treating 
their objection to the application as an 
application for revocation of the Probate 
which had been granted in 1878. That has 
been refused by the Court below and 
that isthe subject matter of Appeal No 134, 

The first contention on behalf of the ap- 
pellant was based on the construction of 
the Will. The Will in the first paragraph 
provides that on the death of the testator 
his wife Raj Kumari would be entitled to 
hold possession of the moveable and im- 
moveable properties left by him during 
her lifetime, but that if she lived else- 
where and not in the family dwelling 
house, then her right to the properties 
would cease and she would only get main- 
tenance tothe extent of one-fourth of the 
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“profits of the properties from the testator 8 
brother, Rukmini, a 
Rukmini from his son Rohini In the 
second paragraph of the Will, it is stated, 
“that on the death of my 
Rohini Kanta Sanyal, the only son of 
my brother by his first wife and of whom 
both I and my wife are very fond, shall get 
all the moveable and immeveable proper- 
ties tobe left by me. God forbid, if the 
said Sriman dies before the 
of my wife, then of the heirs of my nephew, 
such as wife, son, grandson, daughter 
“having or likely to have sons or daughter's 
son, whoever will he alive atthe time of 
the death of my wife, shall get all the pro- 
perties to be left by-me. lf my nephew 
shall have no such heirs, then my brother 
and the children of his second wife, if any, 
shall after the death of my wife get all 
the said properties. If he too shall have 
no such heirs, then after the death of my 
wife, the son of my Gurudeb (s piritual guide) 
the late Brahmananda. Bhattacharjee of 
Pukhurpar and his nephew (brother's son) 
Srijut Gopal Chandra Bhattacharjee, shall 
get (my properties) in equal shares. The 
third paragraph ofthe Will provides, that 
my brother Sriman Rukmini Kanta Sanyal 
and in his absence his son Sriman Rohini 
Kanta Sanyal will be entitled 10 realise 
all sorts of my dues; and the debts incur- 
red by me shall be paid off out of the 
moveable and immoveable properties to be 
ft by me.” 
7 It Y contended on behalf ofthe appel- 
lants that Raj Kumari under the Will got 
only a Hindu--widows estate. I do not 
think, that, that isso. The estate granted 
to her was an estate for life. It is true that 
her life estate was liable to be divested on 
the happening of certain contingency, but 
there is no doubt that subject to that there 
was a grant for life to her. l 

Tt is contended that even if the estate 
was granted to her for life, there was no 
gift of the remainder to any one, at any 
rate, not to Rohini and, therefore, Raj 
Kumari obtained the remainder under the 
Hindu Law. But this argument is based 
upon the assumption that Rohini did not 
get avested interest but had only a con- 
‘ tingent interest in the estate under the 
Will, and we accordingly have to consider 
$ uestion. 
ana second paragraph of the Will, quoted 
‘above, provides in clear terms that on the 
death of the testator s wife Rohini shall 
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and in the absence of. 


wife Sriman 


death. 
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get all the moveable and immoveable pro- 
perties left by the testator.. The appellants 
contend that Rohini underthe Will could 
succeed only inthe event of his surviving 
Raj Kumari, and that therefore he got 
only a contingent interest. I think, how- 
ever, that the provision means that Rohini 
is to get the estate on the.death of Raj 
Kumari but that if he predeceased her, 
the estate’ would then go to his heirs. The 
mere fact that on ` Rohini’s predeceasing 
Raj Kumari the estate is to goto his 
heirs does not raise the inference that the 
intention was that the legacy to Rohini 
was not vested in interest in him. I am 
of opinion that Rohini obtained a vested 
interest and not a contingent interest in 
the estate. 

It is further contended that the subse- 
quent provisions contained in that para- 
graph, namely, that, if Rohini died before 
the death of Raj Kumari then Rohini's 
heirs who might be alive at the time of 
the death of Raj Kumari should get all 
the properties, are invalid according to 
law. We-do not, however, think it neces- 
sary to consider this contention. If the 
provision that the heirs of Rohini would 
get the estate in the event of Rohini’s dy- 
ing-during the lifetime of Raj Kumari, is 
valid, the applicant Kadambini, in the 
events which have happened would be en- 
titled to get the estate under the provi- 
sions of-the Will. If, however, that pro- 
vision is invalid, as contended on behalf 
of the appellants, she would still get the 
estate as the heiress of Rohini who had ac- 
quired a vested interest in- the estate, In 
either view, therefore, Kadambini had suffir 
cient interest in the estate for obtaining 
Probate of the Will. In this view itis un- 
necessary to discuss the question whether 
the subsequent provision as tothe succes- 
sion of Rohini’s heirs under the Will is or 
is not validin law. 

The next question is whether the Will 
is genuine. As already stated the Will 
was setup and proved in 187d. The pro- 
ceedings of 1878 show that one of the 
attesting witnesses to the Will verified the 
application for Probate, and another attest- 
ing witness was examined before the Dis- 
trict Judge who held that the Will was 
proved and accordingly directed Probate to 
be granted. It was, however, stated in the 
application that Raj Kumari was not de. 


‘sirous of taking out Probate with respect 


to the properties other than the debt, 
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mentioned in the Will, andit was prayed 
by Rukmini that the grant might be 
limited to the realisation of the debts men- 
tioned in the third paragraph of the Will; 
and, the grant was limited accordingly. 
It is argued that the learned Judge might 
not have considered the capacity of the 
testator to understand the complex pro- 
visions contained in the second paragraph 
of the Will. I donot think, however, that 
the provisions are of such a complicated 
character that an ordinary person would 
not be able to understand them. The grant 
was a limited one, but the Will was proved. 
All the attesting witnesses are now dead. 
The applicant proved the signatures of 
the attesting witnesses to the Will and the 
learned Judge was of opinion that the 
Will had been proved in 1878, and he also 
relied upon the presumption arising under 
s. 90 of the Evidence Act. 1 think that 
the learned Judge was right in relying 
upon the fact that the Will was proved so 
far back as 1878. That being so, it is un- 
necessary to consider the question of pre- 
sumption under s. 90, Evidence Act. 

It is also contended that the conduct of 


Raj Kumari and after her death that of - 


Kadambini goes to show that the Will was 
not genuine. [After considering the evi- 
dence his Lordship proceeded:—| I donot 
think that in these circumstances the 
. eonduct relied upon by the appellants is 
inconsistent with the genuineness of the 
Will. 

Another contention was raised, namely, 
that Kadambini was not born and married 
before the death of the testator. So far as 
her birth is concerned, that question has 
not been seriously pressed; butit was con- 
tended that having regard to the deposition 
of Rohini given in a suit in 1913 taken 
along with certain statements made by the 
witness No, 2, Digendra, in the present 
proceedings, it would appear that Rohini 
was only llor 12 years old when the testator 
died. From the other statements made by 
Digendra, however, it would appear that 
the marriage of Rohini took place in 1577, 
À. e. before the death of the testator. 

The Will was executed, as stated apove, 
about halfa century ago and the attesting 
witnesses are all dead. Having regard to 
the facts that the Will wasproved in 1878 
and also having regard to such evidence 
as thereis on the record, the Court below 
bas come to the conclusion that the Will 
was proved, We dọ not see sufficient 
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reason to differ from the conclusion arrived 
at by it. 
This appeal aecordingly fails and is dis- 
missed with costs. We assess the hearing- 
fee in this appeal at five gold mokurs. 
Appeal No. 134 of 1924 must also fail as 
we do not think that any grounds have 
been made out for revoking the Probate. 
We make no order as to costs of this 


Page, J.—Appeals from Original De- 
crees Nos.:133 and 134 of 1924, 

Our decision in this appeal depends upon 
whether Rohini obtained a vested interest 
or only a contingent interest under the 
Will.” It has been argued that Rohini was 
granted merely acontingent interest because 
his interest under the Will would vest upon 
the happening of a specified uncertain event, 
namely, that he survived Raj Kumari. 
That is not the true constiuction to be 
placed upon the clause. In my opinion 
Rohini obtained a vested interest on the 
death of the testater, although such interest 
was liable to a defeasance in the event of 
his death before that of Raj Kumari. That 
being so, it matters not whether the sub- 
sequent reversionary interest granted to 
Rohini's heirs was valid or not, for in 
either event Kadambini would possess a 
sufficient interest to justify Probate being 
issued to her, 

I agree that the appeals should be dis- 
missed. 

I desire to add that I am much indebted 
to the learned Vakils in this case for the 
instructive argument that they have pre- 
sented to us, 


ALN. A. Appeals dismissed, 


ie ee 


_ MADRAS HIGH COURT. 
LETTERS Patent APPRAL No 196 or 1995, 
March 17, 1926, 
Present:—Justice Sir William Watkin 
Phillips, IKT., saa Justice Madhavan 
alr, 
ANANTHALAKSHMI AMMAL- - 

APPELLANT ° 
Tersus 

K. NARASIMHACHARLU—RESPONDENT. 

Juam—Enfranchisemcnt, whether conferg titli 
Right by succession, proof of, whether necessa ry. 
The enfranchisement of an inam confers a new 
title on the grantee and in a suit by him for posses- 
sion yf the property, he is not hound to prove titie ty 
ub by successipy accerding tu Hindy Law, 
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The devolution of property attached lo maniem 
office does not necessarily follow the rules laid down 
by the Hindu Law. The appointment rests with 
Government and frequently it is made on other grounds 
than direct heirship alune. 


Appeal under cl. 15 of the Letters Patent 
against a judgment of Mr. Justice Reilly, 
dated the 22nd July, 1.25, and passed in 
Second Appeal No. 39 of 1923, preferred to 
the High Court against a decree of the 
Court of the Subordinate Judge, Chittor, 
in A. S. No. 5 of 1920(0. 5. No. 475 of 1917, 
on the file of the District Munsif, Chittor. 

Mr. P. R. Srinivasan, for the Appellant. 

Mr. B. Somayya, for the Respondent. 


JUDGMENT.—The learned Judge 
has declined to accept the finding of the 
lower Appellate Court as to plaintiff's title 
and possession on the grouud that the 
plaintiff has failed to prove his title. In 
this we think he was wrong and that his 
decision is apparently due to an idea that 
the plaintiff was bound to prove that he 
was the direct lineal descendant of the first 
holder Ramachari in accordance with the 
principle of devolution according to Hindu 
Law. No such allegation was set up inthe 
plaint and the property in dispute in this 
case is the property attached to a maniem 
office and the devolution of such pro- 
perty very frequently does not follow the 
rules laid down by the Hindu Law. The 
appointment rests with the Government and 
very frequently the appointment is made 
on other grounds than direct heirship 
alone. 

Apart from this, the plaintiff has been 
given the tnam on enfranchisement and 
in Ramakrishnayya v. Pitchayya (1) it was 
held that such a grant conferred title on 
the grantee. 

Onthese facts it was certainly open to 
the Subordinate Judge to base his finding 
as to plaintiff's title and as that finding 
was justified on the evidence,it is not open 
to this Court to interfere with it in second 
appeal. 

The respondent’s Vakil does not seriously 
dispute the above but supports the decree 
on the ground that the Subordinate Judge 
ought not to have re-admitted the appeal 
after dismissing it for default. The Sub- 
ordinate Judge has stated that he believed 
the statement of the appellant that she did 
not know the date of the hearing of the 


(1) 91 Ind. Oas. 165; 48 M. L. J. 500; 21 L, W. 474; 
(1925) M. W. N. 480; A. I. R. 1925 Mad. 726. 
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appeal and in fact the Vakil with whom 
she had entrusted the case nud died and 
In these circumstances the Subordinate 
Judge held there were sufficient reasons to 
excuse herabsence. In these circumstances 
we are not prepared to interfere with that 
order. This appeal must, therefure, be 
allowed and the decree of the lower Appel- 
late Court restored with costs both. here 
and in second appeal. 


V. N. V. "Appeal allowed. 


BOMBAY HIGH COURT. 
SECOND O vit AppEaL No. 483 of 1925. 
February 16, 1922. 
Present:—-Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee. 
VISHVANATH DHONDIRAJ 
GAYADHANI—APPELLANT 

Versus 
PANDHARINATH GANESH— 
RESPONDEAT No. L 
C. P.C. (det V of 1908), s. 60—Joint purchase in 


` Court-auction out of joint funds~Sale certiticate in 


one co-owners nane—Other co-owners, whether entitled 
to sue the certined purchaser for partition. 

The purchase of property in Court-auction by two 
or more persons jointly out of their joint funds but 
in the name of one of them alone, does not come 
within the purview of s. 66, C. P. C., and, there- 
fore, a suit for partition against the certified pur- 
chaser by one of the other joint owners is not barred 
by the provisions of the said section. [p. 609, col. 1.] 

. Achhaibar Dube v, Tapasi Dube (1) relied on. 


Second appeal from the decision of the 
First Class Subordinate Judge, A. P. at 
Nasik, in Appeal No.166 of (923, confirming 
that of the Subordinate Judge, at Nasik, in 
Oivil Suit No. 151 of 1922, 

Mr. G. N. Thakor (with him Mr, U. L. 
Shah), for the Appellant. 

Mr. P. B. Shingne, for Respondent No. 1. 

JUDGMENT. 

Macleod, C. J.— This suit relates to a, 
property, which originally belonged to one 
Vasantpuri, and was sold by auction in 
Darkhast No. 565 of 1908 of the Nasik 
Court. Defendant No. 1 was the certified 
purchaser. The plaintiff nowclaims to bethe 
owner of half, saying that defendant No. 1 
purchased it at the auction for plaintiff and 
defendant No. 1, on plaintid’s supplying 
half the amount needed for the purchase 
and further expenses. The Judge said:— 

“I believe that the plaintiff actually 
paid the amounts which he says he paid 
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for the purchase and possession of the 


house. I believe Exs.43 and 44 when they 
say that the plaintiff and defendant No.1 
had agreed to purchase the house jointly 
in their presence. I would have answered 
the second issue, whether ‘the plaintiff 
proved that he owned-half share in the 
house, in the affirmative had I held this 
suit tenable.” e -> 

But the Judge was of.opinion that the 
suit was not tenable on account of the provi- 
sions of s. 66 ofthe C. P. O. 

Clause (1) runs as follows:— 

“No suit shall be maintained aguinst 
any person claiming title under a purchase 
certified by the Court in such manner as 
may be prescribed on the ground that the 
purchase was madeon behalf of the plaint- 
iff or on behalf of some one through whom 
the plaintiff claims.” 

The suit was accordingly dismissed. The 
Appellate Judge, after consideration of the 
various authorities cited before him, came 
to’ the same conclusion. It was conceded 
that the authorities show thata Court pur- 
chase of mortgaged property by one of 
two or more co-mortgagees would be a 
purchase of all the mortgagees, and s. 66 
did not apply,if he bought the property 
in his own name. It was also conceded 
that if a manager ofa joint Hindu family 
bought property in his own name out of 
the joint funds, although he took a sale 
certificate in his own name, still the other 
members of the family could obtain a de- 
claration that the property was joint family 
property. But, in the opinion of the Appel- 
late Judge, thosé authorities could not be 
extended toa case where two persons enter 
into a joint venture to buy a property at 
a Court-sale, when, in spite ofthe funds 
being provided jointly, the sale certificate 
was issued to one of the adventurers only. 

Now, it is undoubted that s. 66, CO. P. C., 
1908, corresponding with s. 317 of the old 
Code of 1882, was designed to check the 
practice of making what are known as 
benami purchases.at auction-sales, that is 
to say, transactions in which one person 
secretly purchases on his own account in 
the name of another. The Appellate Judge 
was of opinion that a benami transaction 
can arise even’ when A becomes a co-pur- 
chaser with B in Bs name for a share 
only. - 

Without accepting thatas a general pro- 
position, it seems to me, on the facts of 
tkis cage, the Judges were wrong in bring- 
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ing it within the provisions of s. 66. In 
Achhaibar Dube v. Tapasi Dube (1), in exe- 
cution of a joint deeree ona mortgage, one 
of the decree-holders obtained leave to bid 
at the auction-sale and purchased the mort- 
gaged property for the exact amount of 
the decree, namely, the mortgage-debt, 
interest and costs. Satisfaction of the 
decree was entered up and the purchaser 
took possession of the property. The 
plaintiff then sued for a declaration that 
the property which had been purchased at 
the auction-sale by the defendant as mort- 
gagee was the joint property of himself 
and the plaintiff. Mr. Justice Richards, 
after referring to various cases which had 
been cited in argument before him, said 
(pages 559, 560*):— 

““Suppose it were clearly proved that two 
partners had lent partnership money to 
a third person, obtained against him a 
joint decree, and in execution of that joint 
decree certain property was purchased at 
an auction-sale by one of the decree-holders 
out of the partnership funds or by setting 
off the joint decree obtained by the part- 
ners. Section 317° could, I think, never 
operate to bar a suit brought by one of 
the partners for a declaration that the 
property purchased was partnership pro- 
perty. In sucha case the plaintiff would 
not be merely setting up that the osten- 
sible purchaser had purchased the property 
benamt for him; but his case would be 
that the property purchased was partner- 
ship property by virtue of the partnership 
which existed between them altogether 
irrespective of the sale.” 

I do not think there is any difference 
between the case where one of the partners 
in a partnership, which is in existence for 
other purposes, buys property from the 
joint funds in his own name, and the case 
where there is a partnership in a single 
adventure in which two or more persons 
agree to unite their funds for the purpose 
of purchasing the property. There is no 
intention, then, of a secret purchase by one 
person in the name of another. It is a 
joint transaction. The fact that if is con- 
ducted by one partner on behalf of himself 
and as agent of the other partner or part- 
ners, takes it out of the range altogether 
of benami transactions. 

In my opinion, the decision of the Judge 
was wrong. The plaintiff is entitled to 

(1) 29 A. 557; A. W. N. (1907) 166. 

*Pages of 29 A. [Ed] ` 
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the deeree which he asked for. The 
appeal is allowed with costs throughout. 
T here.will be an inquiry\as to future mesne 


profits. 
‘Coyajee, J.—I.agree. 
oA. NA Appeal allowed. 


CALCUTTA HIGH COURT. 
APPEAL FroM APPELLATE Dronee No. 2676 
oF 1923. 
February 24, 1926. 
Pr esent :—Mr. Justice Cuming and 
Mr. Justice Page. 
. ATUL.CHANDRA KUNDU—Dergspant— 
APPELLANT 
versus 
_BHUSAN CHANDRA KUNDU— 
PLAINnTIFEF—-RESPONDENT. 

Partition Act (IV of 1898), ss. 2, 3--Partition of 
tank—Inconvenience of diviston—Procedure—Right of 
co-sharer to purchase plaintiff's share. 

Where, in a suit for partition of a tank under the 
Partition Act of 1893, the plaintiff prays that he may 
be allowed to buy up the defendant's share at a valua- 
tion to be fixed by the Court or in the alternative 
that the property should be sold to the highest bidder 
and. the proceeds distributed among the co-sharers, 
the defendant.is entitled, by virtue of the provisions 
contained in as.2and3 of the Act,” to buy up the 
-plaintiff's share at a valuation fixed by the Court. [p. 
690, col. 2.] 

Section, 3, cl. 2 of: the Partition Act applies only to 
a case where more than one co-sharer other than the 
person who haa asked for the sale desire to buy the 
share 5 the party who has asked for the sale. [p. 691, 
col.:1 

Appeal against a decree of the District 
Judge, Burdwan, -dated the 8th October, 
1923, reversing that of -the Subordinate 
Judge, Additional:Court, Burdwan, dated 
. the.19th August, 1922, 
| “Mr, Dwarka Nath Mitter -and Babu Satish 

Chandra.Sinha, for the Appellant. 

Mr. Sarat Chandra Bose .and Babu Na- 
rendar Krishna Bose, for the Respondent. 

j J UDGMENT. | 

Cuming, J.—In the-suit out of which 
this appeal has arisen the plaintiff sued for 
partition’ ofa.certain‘tank under the provi- 
sions. of Act lV of 1893. The plaintiff was 
‘-fhe‘l4-annas co-sharer and the defendant 
“was the 2-annas residue co-sharer. The 
plaintiff asked that he might be allowed to 
buy up the defendant's 2-annas share at 
‘a valuation by the Court or in the alterna- 
tive the properiy should Le sold to the 
highest bidder and the preeecde distrikuted 
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_ tion fixed by the Court. 


. of the proceeds.” 
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amongst the .co-sharers. The défendant- 
under s. 3 ofthe Partition Act prayed ‘for a- 
valuation of the plaintiff's share and for 
leave to buy: up the said share -at the - valu- 
ation fixed by the. Court. 


The trial Court held that the defendant | 
was entitled to buy theshare of the plaintiff ` 
and he valued the plaintifi's share at 
Rs. 1,400. On-appeal the learned District 
J udge ona consideration of the case Qf. 
Debendra Nath Bhattacharjee v. Hari Daa- 
Bhattacharjee (1), and on a consideration of 
the Partition Act held that the defendant 
was not entitled to compel the plaintiff. to. 
sell his 14-annas share to him at a valua- 
He considered that. 
the proper course would be to direct a: 
sale of the property among the co-sharers . 
and it would be given to that share-holder. 
who offered to pay the highest price above 
the valuation made by the Court. A con- | 
sideration of the Partition Act would make. 
it perfectly clear that the learned District. 
Judge has obviously fallen into an error in. 
his interpretation both of the case of. 
Debendra Nath ‘Bhattacharjee v. Hari Das 
Bhattacharjte (1), and also of the-sections of. 
the Partition Act. Section 2 provides that. 

“whenever in any suit for partition...it.ap-. 
pearsto the Court that, by reason of the 
nature of the property to which the suit. 
relates, or of the number of theshare-holders 
therein or of any other special circum- 
stance, a division of the property cannot.re-. 
asonably or convepiently be. made, and that | 
asale of the property, and distribution ofthe. 
proceeds would be more beneficial for all 
the share-holders, the Court may, if it thinks . 


fit, on the request of any ofsuchshare-holders . 


interested individually or .collectively to 
the extent of one moiety.or upwards, direct | 
a sale of the property and a distribution 
Section 3 provides that 
where a Courthas been requested to direct 
asale under the foregoing section any other. 
co-sharers may apply for leave to buy ata 
valuation the share’or shares of the party 
or parties asking for a sale. Now in this 


case it was the plaintiff the 14-annas co-, 


sharer who asked fora sale. ‘It is, there- 
fore, clear from a reading of- tke section. 
that it wasopen to.the defendant the 2- 
annas co-sharer to ask that the-share of the 
plaintiff might be sold to him ata valuation. 
The learned Advocate who has appeared ` 
for the respondent would seem to. contend, 


(1) 7 Tud. Cas. 644; 13 C. L, J. 322; 15C W, N, 568! 
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relying upon cl. (2) of s. 3 that cl. 2, s. 3 
contemplates allowing the plaintiff himself 
to bid apparently for his own share. He 
would seem to contend that where two or 
more co-sharers wish to bid, the whole pro- 
perty should be put up to auction. Clause 2 
ofs. 3only applies to acase where more 
than oneco-sharer other than the person 
who has asked for the sale desire to buy 
‘the share ofthe party who has asked for 
the sale. The caseof Debendra Nath Bhatta- 
charjee v. Hari Das Bhattacharjee (1) does 
not in any way support the case of the 
respondent. All that the decision held was 
that the defendant could not be compelled 
to transfer his share to the plaintiff at a 
valuation merely because the latter happen- 
ed to have possession of the property at the 
commencement of the action. This is not 
the same thing as saying that the plaintiff 
cannot be compelled to transfer his share 
at a valuation to the defendant which is 
clearly provided for in the provisions of 
the Partition Act. - 

The result is the appeal must succeed. 
The order of the learned District Judge is 
set aside and that of the Subordinate Judge 
is restored. 

The appellant is entitled to his costs 
both here and in the lower Appellate Court. 

Page, J.—l agree, 


A. N. A. Appeal allowed. 


BOMBAY HIGH COURT. | 

Seconp Givin APPgeaL No. 389 or 1924. 
August 18, 1125. ` 
Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee. 
RAJUBHAI MOHANBHAI— 
PLAINTIFF— APPELLANT 
VErsus 

LALBHAI MULCHAND AND orut.s— 
DEYE sDaNTS — RESPONDENTS. 

Easemzni— Party wall—Window opened by one joint 
owner—Hasement as to light and air, whether can be 
acquired against others —Joint owner raising party wall 
by consent—Raised portion, ownership of. 

An easement as regards light and air cannot be 
acquired by” prescription by one co-owner against 
another in respect of windows opened in a joint party 
wall. 

Where one of two neighbouring owners raises 
party wall, the other owner either giving his consen 
or acquiescing, the raised portion of the wall assumes 
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the same character asthe old party wall on which 
it stands. 


Imambhai Kamrudin v. Rahimbhat Usmanbhai (1) 
relied on. 


Second appeal from a decision of tle 
District Judge, Ahmedabad, in Appeal No. 
458 of 1922, varying the decree passed by 
the Additional Joint Subordinate Judge, 
Ahmedabad, in Civil Suit No. 171 of 1922. 

Mr. P. B. Shingne, for the Appellant. 

Mr. R. J. Thakor, for the Respondents, 

JUDGMENT.—tThe plaintiff filed this 
suit to obtain an injunction restraining 
the defendants from raising any construc- 
tion over the chora .or open space to the 
south of his wall thus necessitating the 
closing of any Jalis or windows or stopping 
the mort mentioned in the plaint. The 
plaintiff failed to prove thatthe wall to 
the south of his house was of his exclusive 
ownership. The first Court has found that 
it wasa joint wall and both parties are 
entitled to its equal user. The trial Court 
dismissed the suit. The Appellate Court 


‘considered that the plaintiff had proved 


that. all his windows and openings, except 
a jalt in the wall on the ground floor, 
were of over 20 years’ standing, and, 
therefore, the appellant was entitled to a 
legal easement entitling him to an injunc- 
tion against the respondents from obstruct- 
ing or interfering with the light and air 
to these openings and the discharge from 
the mori. 

There can be no question of easement 
as regards light and air in the case of 
joint property. Both parties were entitled 
to the full ownership of this wall and the 
plaintiff, after the fire in 1884, repaired the 
party wall with the consent or acquiescence 
of the defendants. Then the result would 
be, as was decided in [mambhai Kamrudin 
y, Rahimbhat Usmanbhai (1) that where one 
of two neighbouring owners raises a party 
wall, the other owner either giving his 
consent or acquiescing, the raised portion 
of the wall assumes the same character as 
the old party wall on which it stands If 
the plaintiff opened apperturesin the wall 
he could not acquire an easement of light 
and air through those windows over tha 
defendants’ premises. It would be open 
to the defendants toobject to the windows 
being opened, and even if they did not 
file a suit that would not prevent them 
from blocking the windows opened by tha 


1) 87 Ind. Cas. 977; 27 Bom. L, R. 503; A. 1. 
1995 Bom. 373; 49 B. 586, TR, 
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plaintiff so as to look-over the defendants’ 
premises. 

The plaintiff, therefore was not entitled 
to the injunction sought forin the plaint, 
and the cross-objections filed by the re- 
spondents must be allowed and the suit 
dismissed with costs throughout. 

A. N.A. Appeal dismissed: 

wi Cross-objections allowed. 





. CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Onrpver No. 275 
oF 1924. 

` February 23, 1926. 
Present:—Mr. Justice Suhrawardy and 
Mr. Justice Graham. 

Srimati KAMINI MAYI DEBI— 

; APPELLANT 

: VErsus 

BHUSAN CHANDRA GHOSE— 

RESPONDENT. 

Guardians and Wards Act (VIIL of 1890), ss. 19, 39-- 
General Rules and Circular Orders, Calcutta (Civil), 
Ch. II, r. 48--Uncontested proceedings ~ Disposal on 
affidavits, legality of~—Father, right to apply to be 
appointed guardian—Ex parte order appointing guar- 
dian—A pplication to revise—Procedure. 


In uncontested proceedings under the Guardians - 


and Wards Act an order of the Judge made on atida- 
vits is not illegal inasmuch as such a procedure is 
sanctioned by Uh. II, r. 43 of the General Rules and 
Circular Orders (Civil) of the Calcutta High Court. 
[p. 692, col. 2; p. 693, col. 1.] 

The true meaning of s.19 of the Guardians and 
Wards Act is that where the father of a minor is 
living and is not incompetent to be the guardian of 
the person of the minor, no other- person shall be 
appointed as such guardian. The section does not 
restrict the right ‘of the father, though he is the 
natural, guardian under the personal law of the minor, 
to apply.to be appointed guardian under the Act. 
[p. 694; col. 1] - 

Bar 
upon: ° : 


The proper remedy of an objector who wants to. 


have-a-previous ex parte order appointing a guardian 
reviewed on the ground of unfitness of-the guardian 
appointed is to apply under s. 39 of the Act. [p. 693, 
coli 2.| + ° 


‘Appeal with application against the order 


ofthe Additional: Judge at- Howrah and 
Hooghly, dated the 29th of April, 1y24. 

Mr. Manmatha Nath Roy and Babu Surya 
Kumar Aich, for the Appellant. : 


:Babus Apurba Charan Mukherjee and > 


Panchanan Ghosal, for the Respondent. 
s T JUDGMENT. 

- .Suhrawardy, J.—This appeal arises 
outof a proceeding taken under the Guar- 
dians and -Wards Act before the Additional 
District Judge of Howrah. The minor isa 
girl-of ll-years of the name of Rani Moni 
Dasi, a child widow. The applicant is the 
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father of the girl and the objector (the pre- 
sent appellant) is her mother-in-law. The 
fatherapplied to be appointed guardian of 
the person and property of the minor under 
Act VIII of 1840. An objection was filed 
on behalf of the appellant. On the 29th 
April, 1924, a petition was presented on 
behalf of the objector asking for further 
adjournment on the ground of her illness. 
The learned Judge thereupon passed the 
following order: “It is unsupported by 
affidavit or medical certificates and she 
has already had 6 adjournments after filing 
her objection. 1 decline to grant any 
further adjournment. No one appears. 
Case will be disposed of ex parte. On 
filing of necessary affidavits to-day ordered 
that petitioner be and hereby appointed 
guardian of the ‘parson and property, 
of the minor Rani Moni Dasi who will 
attain majority on 27th June 1933 on his 
furnishing security to the value of the 
estate.” An.application, it appears was 
made on the 2nd May for a re consideration 
of the above order. That application has 
not been placed before us but we are told- 
that it was to that effect. Another applica- 
tion was made on the 3lst May by the 
objector complaining of certain unlawful 
acis of the respondent in turning her out of- 
the house: The application of the 2nd May 
was placed before the Judge on the 7th 
July, 1924, on which the Judge refused to 
re-hear the matter of the appointment of the 
guardian and rejected the application. . 
Against the order of the 29th April, 1924, 
the present appeal has been preferred and ` 


against the order of the 7th July, 1924, an 


application for _revision under s. 115, C. P. 
C., has been filed by the objector. 

in the appeal it is argued that the 
learned Judge has not observed the provi- 
sions’ of the law as contained in ss.7, 13 
and 17 ofthe Guardians and Wards Act; 
or, in other words, he should have recorded 
his reasons for appointing the guardian, he 


' should have considered the welfare of the 


minor in making such appointment and he 
should have taken evidence before passing 
the order of appointing the respondent as 
guardian of the person and property of the 
minor. It isin effect argued thatthe order 
of the Judge made on the affidavits filed was 
ultra vires, The procedure followed by the . 
learned Judge is sanctioned by the rules of 
this Court. See General Rules and Circular 
Orders (Civil), Chap. Il, r. 43- which lays 
down that in uncontested proceedings 
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under the Guardians and Wards Act, 1890, 
any particular fact or facts may be proved 
orevidence upon any application may be 
given by affidavit. | 

It is next argued that the application by 
the father for appointment as guardian was 
incompetent and should have been dismiss- 
ed; and reliance has been placed in support 
of this contention to the case of Bai Tara 
v. Mohanlal Lallubhai (1). Macleod, C. J., 
in that case observed that an application 
bya father is not permissible in view of 
the provisions of s. 19 of the Act. Shah, J. 
did not express any opinion on this question 
. and decided the case upon the other grounds 
raised in it. I most respectfully say. that 
I am unable to agree with the view adopted 
by the learned Chief Justice in that case. 
Section 19 of the Guardians and Wards Act 
says: “Nothing in this Chapter shall 
authorise the Court to appoint or declare 
sate . à guardian.........a guardian of the 
minor,...(b) of a minor whose father is living 
and is not, in the opinion of the Oourt, 
unfit to be guardian of the person of the 
minor.” It seems to me that what is meant 
by the section is that where the father of 
the minor is living and is not incompetent 
to be the guardian of the person of the 
minor, no other person shall be appointed 
as guardian of the person of such minor. 
It does not restrict the right of the father 
though he is the natural guardian under 
the personal law of the minor, to apply to 
be appointed guardian under the Guardians 
an Wards Act. Such appointment may 
confer on him higher rights than what he 
possesses as the natural guardian dnd in 
dealing with the outer world the certificate 
granted by the Judge confers a greater 
importance on his powers than what he 
possesses as the natural guardian. 

It is next contended that the appellant as 
the mother-in-law of the girl has the 
preferential right to be appointed guardian. 
This and the other points noted above were 
not taken in the grounds of appeal filed but 
we have allowed the learned Advocate to 
argue them. In his application for appoint- 
ment as guardian the respondent made 
certain allegations against the objector. 
The parties went to trial with respect to 
those allegations. The appellant not hav- 
ing availed herself of the opportunity of 
presenting her case before the Court, the 
Court had no other alternative than to pass 


(1) 68 Ind. Cas. 518; 24 Bom. L. R. 779; A. I R. 1922 
Bom. 405, 


KAMINI MAYI DESI V. BHUSAN CHANDRA @HOSE. 


693 


an ex parte order: and in the circumstances 
of this case I find that there is nothing 
wrong in the course adopted by the learned 
Judge. The Court below was never called 
upon to discuss the relative fitness for the 
post of the parties. There is nothing against 
the law, therefore, in the order passed by the 
learned Judge appointing the respondent 
as guardian of the minor. 

As to the application in revision, it 
appears thaton the 7th July, 1934, a petition 
was presented for adjournment of the 
matter on the ground that the appellant 
was ill. Along with that petition the 
learned Judge heard the petition filed on 
the 2nd May inviting him to re-consider the 
objection. He, however, held that the ap- 
plication was misconceived. No ground for 
review was made out against his order and 
he did not find himself disposed to interfere 
in the exercise of his inherent power. Inthe 
petition for re-hearing, the appellant made 
certain allegations against the respondent. 
The Judge has rightly observed that if 
these allegations are true, the remedy lies 
under s. 39 of the Act. It is argued on her 
behalf that she had no remedy under s. 39 
and, therefore, the principle of the decision 
in Rashmonit Dasi v. Ganada Sundari Dasi 
(2) should apply. That case has no connec- 
tion whatsoever with the facts of the present 
case. There an application was made by the 
minor for revocation of the certificate onthe 
ground that she had attained majority before 
the order appointing the appellant as her 
guardian was made. There is no provision 
in the Guardians and Wards Act for an 
application like that and hence it was held 
that an order passed on such an application 
revoking the appointment was not an order 
passed under s. 39 of the Act and, therefore, 
was not appealable under s. 47. The order 
passed was inthe exercise of the inherent 
powers of the Court and was good and 
proper. [fail tosee what application that 
decision has to the present case. There 
are various criticisms made against the order 
passed by the learned Judge on the 7th 
July, 1924, but I do not think that they can 
be heard unders 115, C. P. C. 

The result is that this appeal fails and is 
dismissed with costs. We assess the hearing 
fee at two gold mohurs The applieation is 
also dismissed but without costs. 

Graham, J.—I agree. 

A. N.A. Appeal and Application rejected, 


git) 26 Ind. Oas. 275; 20 O, L. J. 213; 19 ©, W. N. 
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, NAGPUR JUDICIAL COMMIS- 
oO SIONER’S COURT. 
SECOND Civin Apprat No. 394 or 1924, 
August 2, 1926. 
Present:—Mr, Kinkhede, A. J. C. 
GOPAL RAO—PLAINTIFF— 
APPELLANT 
VETSUS 
SITARAM AND OTHERS— DEFENDANTS 
-—RESPONDENTS. 

C. P. Tenancy Act (I of 1920)—Lease for vege- 
table gardening—-Purpose, whether agricultural— 
Lessee, whether tenant—Malik makbuza—Suit for 
possession—Occupation for 12 years previous to 1884 
—Defence, whether valid- Suit dismissed—Cause of 
action not subsisting—Res judicata—Admissibility of 
aia inter partes- -Evidence Act (I of 1872), ss. 11, 
13, 96. 

Where land is let for the purpose of growing vege- 
table crop, the holder of such land comes within the 
category of a tenant as defined in the Tenancy Act 
because cultivation of gardens, orchards or planting 
ofagricultural gardens is a species of agriculture. 
The mere circumstance that the period or the term 
for which he holds the land is only a part of the 
year or particular season of the year does not make 
any oo in his status as a tenant. [p. 695, cols. 
& 


A recorded malik makbuza proprietor of land is 
prima facie entitled to ejecta person from the land 
unless the latter succeeds in establishing that he has 
acquired a right of occupancy in the land by virtue 
of his continuous occupation thereof for at least 12 
years prior to 1884 when the old Tenancy Act of 
1883 came into force. [p. 695, col. 2.] 

A judgment im a previous suit for possession dis- 
missed on the ground that the plaintiff's suit was 
based on a cause of action which was not subsisting 
at the date of the suib by reason of his having 
entered into possession, though it will not operate 
as a res judicata in subsequent suit for possession 
between ‘the same parties, is, however, admissible 
either under s 11 or 13 or 35 of the Evidence Act, 
more sd, because it is inter partes; and in so far as 
it explains the nature of possession or throws light 
on the motives or conduct of parties or reproduces 
the admissions made by the parties or their ancestors 
and also. embodies an authoritative statement of the 
facts which the investigation then held before the 
Court brought to light, such judgment has very high 
evidentiary value and may even shift the burden of 
proof. [p. 695, col. 2; p. 696, col. 1.] 

Appeal against a decision of the Addi- 
tional District Judge, Bhandara, dated the 
30th June, 1924,in Civil Appeal No. 4 of 
1924. 

Mr. N. G. Bose, R. B., and Messrs. P. S. 
Deo and S. K. Ghosh, for the Appellant. 

Mr. M. R. Indurkar, for the Respond- 


ents. "° i 


JUDGMENT.—The appellant is re- 
corded malik makbuza proprietor of 267 
acres of land in Mouza Palandur which is in 
, dispute in this appeal. His case is that 
since the year 1896 his father used to let it 
outto the ancestors of the defendants for 
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growing vegetables on yearly leases after 
he had reaped dhan crop therefrom; that 
this went on till 1328 F'asli when the defend- 
ants refused to vacate the land. The de- 
fendants have since been reaping both the 
crops. The present suit was accordingly 
filed on 4th January, 1923, for recovery cf 
possession of the land from the defendants. 
The defendants denied that they held the 
land in suit under any agreement or con- 
tract of lease from year to year. They 
maintained that they had become occupan- 
cy tenants of the land and were not liable 
to be ejected. They also denied that 
dhan crops were enjoyed by plaintiff’s father 
as alleged by plaintiff. 

The first Court came to the conclusion 
that the defendants’ ancestors had-cultivated 
the fields, and that the defendants con- 
tinued to cultivate them but that since the 
year 1892 the plaintifi’s father was raising 
the dhan crop and the defendants the vege- 
table crop. It also further held that de- 
fendants’ forefathers had by reason of their 
continuous possession of the land in suit 
for over 12 years (prior to Ist January, 1884) 
acquired occupancy rights therein but that 
their rights were restricted to the cultiva- 
tion of the vegetable crops only, and that 
consequently plaintiff could not eject the 
defendants outright but that he could eject 
them so far as they interfered with his 
right to raise the dhan crop. Theannual 
tenancy set up by the plaintiff was held 
not proved and in holding as it did that 
the defendants’ tenancy had not been de- 
termined a decree was passed in plaintiffs’ 
favour declaring the plaintiff's right to 
claim dhan crop only and directing the 
defendants to hand over possession of the 
land to plaintiff for that purpose on the Ist 
of May each year. Both parties were dis- 
satisfied with this form of decree and plaint- 
iff appealed to the Additional District 
Judge, Bhandara. The Judge of the Ap- 
pellate Court confirmed the findings of the 
trial Court and held that the contract of 
yearly tenancy set up by the plaintiff was 
not proved ; that the plaintiff's father cul- 
tivated dhan crop from 1892 to 1908-09 but 
notin 1919-10 and 1910-11, that in later 
years defendants cultivated the vegetable 
crops and plaintiff the dhan except in 
1914-15 in which plaintiff did both crops; 
that the defendants’ ancestors had acquired 
occupancy rights in respect of the land in- 
suit. On the basis of these findings the 
lower Appellate Court concluded, that al- 
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though the plaintifi's father cultivated dhan 
crops since 1892 itdid not give the plaint- 
iff a right to eject the defendants who were 
the occupancy tenants of the land, and 
that the defendants in spite of such enjoy- 
ment of the dhan crop by the plaintiff 
continued to be the occupancy tenants of 
the lands in suit and could not be disturb- 
ed in their possession as it was not the 
plaintiff's case that his father’s cultivation 
and enjoyment of the dhan crop had its 
origin in any special arrangement between 
the parties. The result was that the lower 
Appellate Court reversed the decree of the 
first Court’and dismissed the plaintiff's 
suit. 

Against this dismissal plaintiff comes up 
in second appeal and urges that the de- 
fendants’ position was not that of tenants 
much less of occupancy tenants but that at 
the most they could be only licensees liable 
to be turned out under s. 60 of the Ease- 
ments Act that the finding of the Courts 
below that the defendants and their ances- 
tors had acquired occupancy rights is based 
on no evidence legally admissible and that 
in any case the lower Appellate Court was 
not justified in dismissing the suit in its 
entirety so as to deprive the plaintiff of 
the right.to enjoy dhan crop which was 
affirmed by the first Court’s judgment. 

The-primary case as sst up by the plaint- 
iff was that the defendants were his annual 
sub-tenants holding under a contract of 
lease renewed each year, the purpose of 
the lease being merely to raise vegetable 
crop on the land. It has been argued 
before.me that this purpose isnot an agri- 
cultural purpose or at any rate was not 
such agricultural purpose prior to the 
passing of the new Tenancy Act of 1920. 
In support of this argument itis pointed 
that the phrase ‘agricultural purpose’ was 
not defined in the old Tenancy Act. Re- 
liance is also placed on the ruling of this 
Court in Battoo v. Narain Prasad (1) but 
I cannot attach much importance to this 
piece of argument in face of the later deci- 
sions of this Court in Loola v. Pyare (2) 
and Harba v. Raghunath (3). It, therefore, 
follows that where land is let for the pur- 
pose of growing vegetable crop the holder 
of such land comes within the category of 
a tenant as defined in the Tenancy Act 
because cultivation of gardens, orchard or 

(1) 28 Ind. Cas. 869; 11 N. L. R. 49. 

(2) 33 Ind. Cas. 497: 12 N. L. R. 57 at p. 64, 

. (3) 5 Ind. Cas, 967; 15 N.L, R.60, ` 
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planting of agricultural gardens is a 
species of agriculture. There is, therefore, 
nothing inherently impossible which would 
prevent the holder of the land from claim- 
ing to acquire the status of a tenant on the 
basis of such letting of the land to him, 
The mere circumstance that the period or 
the term for which he holds the land is 
only a part ofthe year or particular season 
of the year, does not and ought not to 
make any difference in his status. I am 
not, therefore, prepared to hold that their 
position is that of mere licensees. The story 
of the annual contract of lease set up by 
plaintiff thus fails. 

The next question is whether plaintiff 
who is a recorded malik makbuza proprie- 
tor of the land is not entitled to ejezt the 
defendants as trespassers on the strength 
of his own title. I think he is prima 
facie entitled to doso unless the defend- 
ants succeed in establishing that they have 
acquiréda right of occupancy in the land 
by virtue of their continuous occupition 
thereof for at least 12 years prior to 1884 
when the old Tenancy Act of 1883 came 
into force. The lower Courts have found 
that they have acquired such occupancy 
rights, but the appellant challenges the 
correctness of this finding on the ground 
that there isno legal evidence to support 
it. It is contended that thereis absolutely 
no evidence on record to prove the defend- 
ants’ assertion that their ancestors were in 
possession of the land in suit between 1872 
and 1884. A reference to the judgments 
of the Courts below would disclose that 
they have been mainly influenced in com n? 
to this conclusion by the decisions dated 
the 3lst March, 1903, given in similar suits 
for possession filed by present plaintiff's 
father against the predecessors-in-interest 
of the present defendants, certified copies 
whereof are on record as Exs.2 DJ and 4 
D-1. Hadit not been for the fact that the 
suits were dismissed on the technical ground 
that the then plaintiff's cause of action o1 
which they were based was not subsistens 
at the date of the suit by reason of his 
having entered into possession the de'i- 
sions given in those suits on the matesiils 
then placed before the Court tothe ¢ff-ct 
that the defendants in those suits had 
acquired the status of occupancy tenanta, 
would have operated as res judicata in the 
present suit. The lower Courts were, there- 
fore, right in not giving to those judgments 
the same conclusiveness which previoug 
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judgments. can haye -où the. wad oe 
FES judieata: sa-ag to bar the-trial. of the same 
questions in subsequently- instituted: suit. 
It isicontended.by the appellant that-if the 
judgments.- -cannot. operate as res judicata, 
they- cannot: ‘be: relied, on for: any other 
purpose, also’ and, are in fact inadmissible 
ap piecesot evidence. On: the..contrary the 
tespondents': : Pleader argues that the. judg- 
ments: have, great evidentiary value in this 
case: and are. ‘admissible either under s, H 
OFIS OK 35, wf the: Indian Evidence Act, 

f course the conclusions-drrived atin that 
litigation ,domot hind- parties: in - the-sense 
that: they can be precluded: from: establish- 
ing the contrary, - If judgments. not; inter 
“partes can: pe: admitted in- order to prove 
the conduct of.the parties or’ to show, : parti- 
cuilar.instances ot the exercise of ri ights, Or, 
admissions made by: ancestors, or, how the 
property was; dealt with previously as rele- 
vant: evidence: “under the provisions of. s, 11 
6713 of the Evidence Act, I fail to see why 
judgnidnta-inite? partes should not-be ‘so 
admissible for those purposes. -They.cannot 
be ‘wholly | ~excluded from consideration 
Pediuse “in :so--far “ag they ‘explain tha 
nature “O&-possession, or throw light, on the 
Kai T6SGr conduct ‘af parties or reproduce 
tue @ihiissions -made by the. parties -or 
teik incéstors and.also embody an authori: 
tative- statement of the: facts which the 
investigation then, held before the Court 
brought to light such judgments have yery 
high’ ‘evidentiary value and may even shift 
fhe ‘burden of. proof: compare Neamat Ali 
v. Gooroe’ Doss’ (4), Lakshman Govind +. 
Amrit. Gopal (9) and Ramdhan v. Purushot- 
iam *:(6). In. any. case .such’’ judgments 
are (admissible under s. 35 ‘of the Indian 
Evidence ‘Actinaamuch as they form arecord 
of facts. in issue, made by public: servant 
in: the: discharge of. his ‘official duty: com- 
pare, ‘Krishnasami Ayyangar v. Rajagopala 
Ayyangar.(7}. Justas those judgments: re- 
produce the’ ‘then defendants’ adimission. that 
the présent, plaintiff's father-had -begun 
taising ' “dhan crop within 10 years, of those 
guits- and also their assertion that they and 
their ancestors were cultivating theland con- 
tintiougly.from before the.3v years settlement 

and: were enjoying Poult CTOPS, of the land 


| © 22 W: R.. 305. 
45) "24. B. 591--.at-p. "599: 19 Ind. Dee, (x, ay 924: or 
(6) 88 Ind: -Gas. SI; 22 N.L R. 49 at p. 53; A.” 7 
R. 3927 Nag. 109... 
aa Mota atp. $: A Mi F J. 232; 3 Itid, Dee 
WR) 4 
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ands had thus acquired -the -status -of 
occupancy: tenants, ‘similarly they: feproduce 
the- present piaintiff's- fathers’ pleas whith 
contain no-express denial ofthe assertion 
of the defendants. Tne aforesaid judgments 
were, “therefore, held -legally admissible 
and -constituted evidence proper. for. ‘con- 
sideration, by the Courts: below.: It-was opèn 
to -the. plaintiff to. rebut the prima. fabie 
evidence. in support of the defendants’ plea 
of- long -occupation and acquisition of -the 
e6ccupancy rights, but: he has not-done ‘so. 
The‘burden shifted to the plaintiff: :by the 
production.:of the- certified : edpies : of the 
judgments remained-: -undigcharged” by: thie 
plaintiff and his suit was, therefore, very 
rightly dismissed in the. Court. -:of: first 
appeal upon the finding’. that-the...defend- 
ants-have proved. that they- had. i become 
occupancy tenants of the land in:stit:.: 
On the findings arrived ‘at by: the Court 
below to the effect that the: plaintiff's father 
reaped the dhan crop since -189z% and :that 
the defendants’ enjoyment. of the: land. was 
limited only. to- the raising-of:the-vegetable 
crop every year it is contended: before meby 
the appellant that the lower Appellate Court 
was not justified in dismissing-the- plaint- 
iff's suit in its entirety but that it ought.to 
have directed the defendants . to -put the 
plaintiff - in possession of the-land-.evéry ”“ 
year in order to -give, him -every - facility 
to enjoy the dhan crop. It will be seen 
that, the plaintiff has merely contented 
himself by asserting. that .since- 1846-- bis 
father.and himself have been ehjoying-dhan 
crop of the land in suit but he has not cared 
to disclose anywhere how and. under what 
circumstances -this enjoyment . originated, 
As correctly pointed out by the lower Appel 
late Court he does not rely: ‘upon. aspecific 
agreement - or: contract as: giyingorise :td 
this arrangement for enjoyment of thetwo 
crops by the respective parties.: ‘In the 
absence of any such agreement,’ which 
might account forthe arrangement I am 
not. prepared to uphold the appellant's 
contention that the defendants are liable 
to be called upon to deliver possession 
every year to the plaintiff in order thatthe 
latter may reap the dhan harvest. The 
fact that in years gone by, the defendants 
meekly submitted to the plaintiff's father’s 
high- handedness in- the matter of the 
raising and the enjoyment of dhan-:crap, 
is no ground for compelling the “Yefend- 
ants to continue to submit. to the ‘same 
in the future specially. when. ‘they shave 
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“uccêssfully- established that they are 
the full .occtpancy tenants of the land in 
suit... Under these cireumstances 1 do not 
seé.any-justification for varying the decree 
passed by.the Additional District Judge 
dismissing the plaintiff's suit. 

: Ehe appeal, therefore, fails and is dismiss- 
ed-with costs, . 

iG, R: Di 


+ se 


Appeal dismissed, 
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*=>Present :—Justice Sir William Ewart 
“Greaves, KT., and Mr. Justice Mukerji. 
“Sheikh ABDUL KADER—Dercgrs-HOLDER 
> ——APPEKLANT 
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are ` VEYSUS 
AMBIKA CHARAN BHUITYA AND OTAERS— 
-7 JUDGMENT- DesToR—RESPON DENTS, 

'C: P.-C, (Act V of 1908), s. 4?—Question relating to 

ebecution arising after sale, if falls within s. 47— 
Decree-holder becoming auction-purchaser, effect of— 
Limitation —Inherent power of Courts— Treating pre- 
bious.orders as nullity, legality of. 
o Where a question really relates to the execution of 
a decres and arises between the decree-holder and the 
judgment-debtor, the mere fact that sale has been 
effected in execution and the decree-holder has 
become the auction-purchaser does not take the matter 
out of the purview of s. 47, O. P. C. [p. 699, col. 2.] 

< An application under s. 47, C. P. C., is governed by 
the :residuary article. [ibid.] 

JA Qourt has no inherent jurisdiction to treat a 
previous order passed by it which has not been set 
aside by way of appeal or review, as a mere nullity. 
Fp::699, col. 2; p. 700, col. 1.1 
-Appeal against an order of the Additional 
District Judge, Howrah, dated the 23rd of 
Mayy 1925, reversing that of the Munsif, 
Amta, dated the 20th of September, 1924. 

: Syed Nasim Ali, for the Appellant. 

- Babu Mukunda Behari Mullick, for the 
Respondents. i i 
- JUDGMENT. —This appeal is directed 
against the appellate order of the Addi- 
tional’ District Judge of Howrah by which 
he set aside the order passed by the Court 
of first instance dismissing the application 
of the appellant under s. 47, C, P. C., and 
O. XXI, r. 90 of that Code and directed 
further investigation into matters which 
arose on that application in so far as it pur- 
ported to.beone unders. 47 of the Code. 
The decree in connec ion with which the 
execution proceedings were started was 
passed in 1910. There were several execu- 
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tion proceedings with whieh we are not 
concerned at the present stagé, but the 
sale in connection with which the present 
application was filed took place on- ithe 
loth May, 1923. The decree holder pur- 
chased the property which had -been put 
up to sale in execution of the decree. 
The sale was confirmed on the 25th 
June, 1923. On the 9th Juné, 1923, ‘the 
judgment-debtors put in an application 
under O. XXI, r. YU for setting thé’ sale 
aside. This application was dismissed for 
default on the lsth August, 1923. The 
decree-holder auction-purchaser thereafter 
applied for delivery of possession and pos- 
session was delivered to him on the 5th 
January, 1924. On the 23rd January, 1924, 
another’ application was filed by the judg- 
ment-debtors purporting to be under s. 47, 
C. P. C., and O. XXI, r.90 of that Code: In 
so faras it purported to be an application 
under O. XXI, r. 90 it challenged the 
validity of the sale upon the ground of 
material irregularity and fraud. In so far 
as if was under s. 47, O. P. O., it challenged 
the validity of the execution proceedings. It 
was stated in the first instance that -the 
decree had been satisfied by payment out of 
Court and that the decree-holder in con- 
travention of the agreement entered into 
between himself and the judgment-debtors 
applied for execution of the decree. The 
other ground wasthat the application for 
execution was barred by limitation and 
that the previous execution proceedings 
which were alleged to have been taken by 
the decree- holder were fictitious, and further- 
more, that the decree-holder had fraudulent- 
ly mentioned in his application for execu- 
tion that he had in the meantime received 
a payment of Rs, 3 towards satisfaction of 
his decree. This application, as I have 
stated, was filed on the 23rd January, 1924, 
On the llth February, 1924, the learned 
Munsif rejected the application. The order 
which he passed on that date shows that he 
was of opinion that the application under 
O. XXI, r. $0 was not entertainable as the 
previous application filedon the 9th June, 
1923, had been dismissed for default and 
that the application in so far as it purport- 
ed to come under s. 47 of the Code was not 
entertainable as the execution had already 
come to an end. This order was not challeng- 
ed or sought to be set aside either by an ap- 
plication forreview or by an appeal, and on 
the 29th February, 1924, another applica- 
tion in precisely the same terms as the ap- 
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plication of the 23rd January, was filed 
and it also purported to be under s. 47 
and O. XXI, r.90 of the Code. On the 
20th September, 1924, this application was 
dismissed by the learned Munsifhe being 
of opinion that the execution. proceedings 
having come to an end no application under 
s. 47 lay, that the decree holder was the 
‘auction-purchaser and notwithstanding that 
that was so the application should be treat- 
ed as raising points between the judgment- 
debtor onthe one hand and the auction- 
purchaser on the other and, therefore, the 
application could not be treated as one 
under s. 47 and, furthermore ,that the ap- 
plication to set aside the sale was not 
maintainable by reason of ths fact that 
the previous application forthe sams pur- 
p36 had already been dealt with and reject- 
ed by the Court. Against this order the 
judgment- debtors preferred anappealandthe 
learned Additional District Judge was of 
opinion that the application to set aside the 
sale was not maintainable becauss of the 
rejection of the previous application for 
the same purpose, but inso far as the 
validity of the execution proceedings had 
been challenged on the ground of fraud 
and limitation the application was maintain- 
able, because the view taken by the learned 
Munsif that no such application lay after 
the termination of the execution proceedings 
was not correct. He was further of opinion 
that although no appeal had been prefer- 
red against the order rejecting the previous 
application and passed on the llth February, 
1924, and although no steps had been taken 
by the judgment-debtor tohave that order 
reviewed orcancelled the learned Munsif 
when he entertained the fresh application 
of the 29th February, 1924, must be 
taken to have exercised some inherent 
jurisdiction which layin him and when 
he treated the order of rejection passed by 
him as a nullity the judgment-debtors 
were competent to proceed with the ap- 
plication. Against this order the present 
appeal has been preferred by the decree- 
holder. 

It is clear, therefore, that what is before 
us, now is only that part of the applica- 
tion which relates to the validity of the 
execution proceedings and challenges the 
same on the ground of limitation and 
fraud. In supportof this appeal several 
grounds have been urged on behalf of the 


appellant. ae 
. The first contention is to the effect 


ABDUL RADER V, AMBIKA CHARAN BHOTYA, 


(97 1. 0, 1926] 


that the application should not be treated 
as one coming under s. 47, O. P.O. So. 
far as this contention is concerned the 
appellant obviously is in some difficulty 
because if this contention is accepted it 
is clear that the appeal before us is in- 
competent. The contention, however, does 
not appear to be well-founded. It rests 
upon two grounds. It is said first of all 
that as the decree has already been satisfi- 
ed and possession taken by the decree- 
holder as auction-purchaser the execut- 
ing Court is functus officio and any applica- 
tion presented before that Court challeng- 
ing the validity of the execution proceed- 
ings cannot be regarded as an application 
under s. 47 of the Code. In support of 
this proposition reliance has been placed 
upon a decision of this “Court in’ the 
case of Fakaruddin Mahomad Ahsan v. 
Official Trustee of Bengal (1). There is in 
the judgment of that case at page 540* a 
dictum which may be construed as laying 
down a broad proposition to the effect 
that an application under s. 244 of the old 
Code must be made in the executing Court 
during the pendency of the execution pro- 
ceedings. This dictum, however, has not 
been accepted in its entirety in any of the 
more recent decisions, and in the case of 
Nilratan Khasnabish v. Ram Rutton Chat- 
terji (2) the case in Wakaruddin Mahomad 
Ahsan v. Official Trustee of Bengal 
(1) has been distinguished upon the 
ground that the dictum to which I have 
referred is applicable to a case where as 
a result of contested proceedings a final 
order has been passed ia the execution 
proceedings and after the execution pro- 
ceedings are over a further attempt is made 
by the judgment-debtor by a separate . 
application to re-open those proceedings. 
This ground, therefore, upon which the 
contention is based does not appear to be 
supported by any authority. 

The other ground upon whichthis conten- 
tion is based is to the effect that the decree- 
holder having himself purchased at the 
auction the question which arises isto be 
treated as a question not between the judg- 
ment-debtor on the onehand and the decree- 
holder on the other, but between the judg- 
ment-debtor and the auction-purchaser. In 
support of this position reliance has been 
placed upon the Full Bench decision of 

a 10 C. 538; 5 Ind. Dec. (N. s.) 360. 

(2) 5.0. W. N. 627. 


*Page of 10 O.—[Ed.] = 
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the Allahabad High Oourt in Bhagwati v. v. Kasi Das Sanyal (5) and Guinapathy 


Banwari Lal (3). On behalf of the re- 
spondents it has been urged that this posi- 
tion is not maintainable in view of the 
recent Kull Banch decision of this Court 
in Nrisingha Ranjan Mukherjee v. Sou- 
damini Dasi (4). It is not necessary to 
refer to _or discuss the judgments in these 
two cases in detail, for if seems to me that 
the present cass cannot be taken to be 
governed by either ofthese twocases. In 
the Allahabad case aswell as in the Full 
Bench case of this Court the question 
arose in this way. The decree-holder had 
purchased at the auction held in execution 
ofhisown decree. Questions arose which 
related to the delivery of possession in 
consequence of such purchase, and it was 
contended that the questions relating to 
the delivery of possession were not ques- 


tions which related to the execution, dis- 


charge or satisfaction of the decree, and, 
nextly, it was contended that those ques- 
tions related to delivery of possession as 
hetween the judgment-debtor un the one 
hand and the auction-purchaser on theother 
could not be regarded as questions arising 
between the parties to the suit because the 
decree-holder by making the purchase had 
lost his character as decree-holder and 
assumed a new character, namely, that of an 
auction-purchaser, In the present case there 
can be no question that the matters which 
have to be considered upon the present 
application are matters relating to execu- 
tion; discharge and satisfaction of the 
decree. They are undoubtedly matters 
which arise as between the judgment-debtor 
and the decree-holder, and the only ques- 
tion is whether because the decree-holder 
has become the auction-purchaser these 
questions should no longer be regarded as 
being between the judgment-debtor and 
the decree-holder. If anything the present 
case seems to be somewhat like a case 
converse to the case dealt with in the 
aforesaid two cases. There is authority for 
the proposition that when the question 
which arises is really a question between 
“the judgment-debtor and the decree-holder 
even if a stranger has made the purchase 
and is affected by the determination thereof 
the question remains still one under s. 47 
of the Code. See Prosunno Kumar Sanyal 


(3) 1 Ind. Cas. 416; 31 A. 82; 5 M. L. T. 185;6 A. L. 
SoTL. CE. Bo: 

(4) 95 Ind. Cas. 516; 30 C. W. N. 511; 430, L.J. 

8; A.J. R. 1926 Cal, 714 (E. B,). 


Mudaliar v. Krishnamachariar (6) I am 
clearly of opinion that these questions re- 
late to execution of the decree and they 
arise a3 between the judgment-debtor ard 
the decree-holder, and the mere fact ilat 
the decree-holder has become the auction- 
purchaser does not take these matters out 
of the purview of s. 47 of the Code. ` 

The first contention, therefore, urged on 
behalf of the appellant fails. 

The second contention is to the effect 
that the application on the face of it ig 
barred by limitation. In so far as it pur- 
ports to be an application under O. XXT 
r. 90 it is governed by Art. 166 of the 
Limitation Act. But that portion of the 
application has no longer to beconsidered. 
What we have to consider is the applica- 
tion in so far as it purports to come under 
s. 47. There is no period of limitation 
prescribed for such an application: now it 
must be governed by the residuary article 
and it does not appear that the applica- 
tion is barred by limitation. The second 
ground urged on behalf of the appellant 
also cannot prevail. 

The third ground seems to be of more 
substance. It is to the effect that the pre- 
sent application is barred by reason of the 
dismissal of the previous application on 
the llth February, 1924. The reason given 
by the learned Judge in his judgment so 
far as this mattér is concerned as I have 
stated is that the learned Munsif who en- 
tertained this application exercised some 
inherent jurisdiction and in entertaining 
the application he should be taken to have 
regarded his own order of rejection previ- 
ously passed as a nullity. Itis said that 
the previous order was passed without 
hearing the applicant. There are no ma- 
terials upon the record from which such a 
conclusion may be arrived at. But even 
if it be assumed that it was so, there wag 
that order of rejection passed by the Court 
and unless and until that order was 
set aside either by an application for re- 
view or by appeal it is difficult to gee 
how the Court could subsequently eenter- 
tain a fresh application dealing with the 
same matter, andin sucha casel am of 

5) 191. A. 166; 19 6. ; f 
Ind | Dec, a 898 (P. © 3 j Sar. P. C. J, 209; 9 

nd. Cas. 805; 45 L A. z . 
716. Lit. 367; SIM. L. 7 483: A E a ain 
(1918) M W. N. 310; 22 O. W, N. 553; 16 4. L J 
en M., 403; 20 Bom. L. R. 580; 8 L. Ww 
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opinion. that if cannot. be said that the 
Court has got any inherent jurisdiction to 
treat his -previous.order as a nullity. 

- IT am, therefore, of opinion that the 
order passed by the District Judge should 
be reversed on this last ground to which 
I have -referred.-In my opinion, therefore, 
the appeal succeeds on this: ground and 
the order of the learned District Judge 
should be set aside-and that of the learned 
Munsif restored with costs. - The hearing 
fee- is agsessed-at(?) gold mohurs, 

5 Greaves, J.-l agree. > - 

he NG Bs OO = “Appeal allowed, 
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Szconp Civic. APesaL No. 363 oF 1925. . 
a `- January 25, 1926. 
* Present:—J ustice Sir Amberson Marten, 
-%..Kp, and Mr. Justice Madgavkar. ~ 
: NARAYAN NANAJEE GAYADHANI 
“AND aNOTHER—-DEFEND \NTS—APPELLANTS 

AN VETSUS ; 
L GANESH TRIMBAK GAYADHANI 
-. °° —§PLAINTIFF— RESPONDENT. 
“Transfer of Property Act (IV of 1882), 8. 9l— 
Improvement by bona fide transferee—Option to pay 
compensation or sell “interest, who can exercise. 
“Under s, 51 of the Transfer of Property Act, the 
option rests with the person seeking to eject the 
transferee ‘to elect as to whether he will pay the 
value of the estimated. improvement on the one hand 
or on the-ather hand sell his interest to the trans- 
ferea at the then market value thereof irrespective of 
the value of the improvement. [p. 701, col. 1.] 
- Ramanathan Chetty v. Ranganathan Chetty (1) 
followed.’ sog 

Second appeal from a decision of the 
First Class Subordinate Judge, A. P., 
at Nasik, in “Appeal No. 70 of 1923, varying 
that. of : the Joint Subordinate Judge at 
Nasik, in, Civil Suit No. 74 of 1922. 
. FAGTS.-—In a suit by the heirs of the 
mortgagor.for redemption of a mortgage, 
the: defendants-mortgagees pleaded that 
they-had.made' improvements and claimed 
compensation for them. The Court of first 
instanee ‘decreed redemption on payment 
of the amount due under the mortgage and 
Rs. 1,000 for value of improvements. The 
Appellate Court, reduced the value of im- 
provements to Rs. 629 and gave a decree 
. to the ‘plaintiff for redemption, giving the 
plaintiff the option of paying Rs. 625 and 
the mortgage-money before recovering pos- 
seasion or of paying the mortgage amount 
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alone and recovering vacant possession of 
the site without the improvements. The 
defendants appealed. The other facts are 
given in the portions of the judgment 
material to this report which appear below. 

Mr. P. V. Kane, for the Appellants. 

Mr, Y. N. Nadkarni, for Mr, D. C. Virkar, 
for the Respondent. | 

JUDGMENT. 

“ Marten, J.— [After considering certain 
preliminary matters his Lordship continu- 
ed—:] Next turning to the main point, this 
is whether the mortgagees can debit the 
mortgagor with the whole or some portion of 
the alleged improvements which they have 
effected by re-building the property, Now, 
one difficulty in this case is that the origina] 
mortgage in 1851 was not of the entire pro- 
perty. It was only of one-fourth of a par- 
ticular property. But, in 1914, the defend- 
ants, who were then the mortgagees of this 
one quarter and the absolute owners of the 
remaining three-quarters, pulled down the 
whole building and erected a new building 
consisting of a ground floor and three upper 
floors. Before us it is not, I think, con- 
tended that the mortgagor can recover his 
share of this building without allowing for 
some portion, at any rate, of the expendi- 
ture by the mortgagees on the new build- 
ing. But, undoubtedly, the quantum is 
in dispute, and to some degree also the 
principles on which any relief should be 
granted. 

The appellant-mortgagees refer tos. 51 
of the Transfer of Property Avt and claim 
that that section applies. It is said, on the 
other hand, that they could not have believed 
in their absolute ownership in good faith 
inasmuch as they had pleaded in the above — 
suit that they were only. mortgagees. But 
when one comes to look at the decrees in 
the 1907 suit, it is reasonably clear, [ 
think, that the Judge considered that the 
mortgage was either too old to be consider- 
ed of a chose-in-action or else that the 
mortgagor's heirs and legal representa- 
tives had by their conduct and acquiescence 
renounced or lost their right to redeem. 
Consequently, he held that the defendants 
were not mortgagees as they claimed, but 
were absolute owners, and that consequently 
the then suit, which was for a partition by 
one of the three sons of the original mort- 
gagee Laxman, could be maintained. 
Accordingly, the learned Judge directed 
that the plaint houses were to be divided 
into three parts, and that one of them was 
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to ba given bo the then plaintiff, and the 
partition was to be effected under the Parti- 
tion Act. 

fois, L take it, could only have bsen done 
on the basis that the alleged murtgsgees 
. ware really the absolute owners of the pre- 
sent suit property. No doubt that partition 
was not binding on the mortgagor, because 
he was not a party toit. Butit was clearly 
not a collusive esuit, and, under the cir- 
cumstances, it seems to me that the present 
defendants, having regard to that deci- 
sion of the Court, which, we are told, was 
affirmed by the High Court, would be entitl- 
ed to consider that they were the absolute 
owners of the property. No doubt in 


view of the present suit that opinion of. 


theirs was wrong but I am only dealing 
with their position in 1914 under s. 51 of 
the Transfer of Property Act. According- 
ly, I would hold that they believed in 
good faith that they were absolutely entitl- 
ed to the property. I accordingly agree 
with the finding of the trial Court at page 9 
line 48, “Good faith can be attributed to 
defendants’ conduct,” 


The next pointis, whether, under that 


section, the option lies with the mortgagor 
orthe mortgagee. In our judgment, the 
option rests with the mortgagor as to whe- 
ther he will pay the value of the estimated 
improvement on the one hand, or on the 
other hand “sell his interest...to the trans- 
ferve at the then market value thereof irres- 
pective of the value of the improvement.” 
That view was the one adopted by the 
majority of the Bench in Ramanathan Chetty 
v. Ranganatham Chetty (1). At page 1144* 
Mr. Justice Seshagiri Ayyarsays:— ` 
“Under the Transfer of Property Act, 
there is no question that the option should 


bs given to the transferor to elect either ` 


to convey the property validly or to pay 
compensation.” 

At page 1160* Mr. Justice Sadasiva Ayyar 
says :— 

“I agree with Seshagiri Ayyar, J., 


evict, in this case the plaintiffs.” 


he elects to exercise the first option, viz., 
“to have the value of the improvement 
estimated and paid or secured to the” mort- 
gageo. But he complains that the learned 


(L) 43 Ind. Cas. 138;. 40 M. 1134 at p. 1144, 1169; 6 ` 
L. W. 3 


JO; 22 M. L. T. 173; 33 M. L. J. 252; (1917) M. 
W. N. 757. aoe: 


*Pages of 40 M.—! Ed. | 
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‘the option is with A, the person entitled to’ 
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Judge has put the value of the improve- 
ment at too high a sum. Now, that is 
largely, if not entirely, a question of fact: 
[After discussing a matter not material 
to this report his Lordship concluded :—] 
Accordingly, we dismiss the appeil and 
cross-objections. Each party to bear his 
own costs throughout. ji 
MadgavkKar, J.—* * * * * The 
next contention of the defendants with 
regard to s. 5L of the Transfer of Pro- 
perty Act , deserves more serious. con- 
sideration. It appears from the judgment 
in a Suit No. 39 of 1907. that the learned 
Subordinate Judge inclined to the view 
in that suit that the mortgagor's rights 
to redeem were barred. In 1914, when the 
appellants erected their building, they 
might have-been under the impression that 
these rights were so barred, notwithstand- 
ing their unfortunate defence and attempt 
to save that bar of limitation. “But, even 
conceding that they acted in good faith 
within the meaning of s. 51, as laid down 
in Ramanathan Chetty v. Ranganathan 
Cheity (1) the course ofaction pursued by 
the appellants does not fall within that 
section. The construction of that section, 
for which the appellants contend, is that 
under that section itis the transferee who 
has the right to exercise the option, and to 
remain in possession This construction is, 
in my opinion, incorrect. The wording of 
that section may be capable of improve- 
ment. But, even as itis actually worded, - 
it protects the bona fide transferees, such. 
as the appellants in the case from eviction 
without any compensation, by conferring 
upon them a certain right. That right 
is to call upon the person with a better 
title to exercise the option laid down in the 
section. In the present case, as it happens, 
the lower Oourt gave the respondent the 
option of paying for the improvements to 
the mortgagee orof obtaining possession 
after demolition, and he has chosen the 
former, which is in fact the first ‘option 
under s 5l. That section, therefore, doeg 


. not improve the position of the appellants 
The mortgagor by his Pleader states that: 


as against the decree of the first Appellate 
Court. Mb 

As regards the cross-objections, I agrea 
that the amount tobe paid is a question 
of fact with which there is no reason for 
us to interfere in second appeal. But I 
might add that, in spite of eur observations | 
to both sides as to the inconvenience of 
the course which the respondent his adopta 
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ed in pursuance of his legal rights, the 
parties have unfortunately been unable to 
arrive at a settlement. 

Under these circumstances, we have no 
recourse on the law as itstands but to dis- 
miss the appeal and confirm the decree ofthe 
lower Appellate Court. 


ALN. A. Appeal dismissed. 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATA DECREE No, 2628 
oF 1922. 

June 29, eae een 
-—Justice Sir Babington Newbould, 
hae and Mr. Justice Graham. 
Chaudhury UPENDRANANDAN DAS 
MAHAPATRA AND ANOTAER— DEFENDANTS — 
APPELLANTS 
versus ; 
UMAL SET AND OTHERS—PLAINTIFFS— 


Po F 43 
ssdiction of Courts—Power of | ourt to decide 
Pave ut Anes j nrisdiction—Finality of deciston— 
Collateral attack whether allowed—Wrong decision as 
to jurisdiction, effect of— Bengal Tenancy Act (VIII 
, 105, 188. pe aod. 
o A of a Court in favour of a jurisdictional 
fact and, therefore, of its own jurisdiction cannot be 
impeached collaterally and is conclusive of jurisdiction 


cainst a direct attack. [p. 703, col. 1] | 
Sr erie, a question relating to the jurisdic- 
tion of a Revenue Officer 18 raised before him and he 
decides that he has jurisdiction, the decision, even 
if it be wrong, is final between the parties unless 
set aside in appeal or review and a suit by one of the 
parties to have the decree | passed by the Revenue 
Officer declared null and void on the ground that the 
officer had no jurisdiction, is not maintainable. [p. 703, 


arene against a decree of the Additional 


-triet Judge, First Court, Midnapore, 
tated he Ist Of June, 1922, reversing that 
of the Munsif, Dantan, dated the 28th of 

, 1921. 
Ton Ge ae Charan Sen and Babu Pro- 
santha Bhusan Gupta, for the Appellants. l 

Babus Gopendra Nath Das and Biraj 
Mohan Majumdar, for the Respondents. 

JUDGMENT.—The appellants are the 

roprietors of the estate bearing Touzi 
No. 598 in the Midnapore DE TU 

including this estate came under 
Pe cement of the Court of Wards in 
1905 and at their instance a Recordof Rights 
was prepared which was finally published 
in 1911, The plaintifis-respondents are the 
owners of a holding of which, according to 
their case, the proprietors of estates Nos, 597 
apa 598 are the superior landlords in egual 
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undivided shares. In the Record of Rights `- 
of 1911, the plaintiffs’ holding was recorded . 
as appertaining to-estate No. 598 only. The 
appellants then applied under s. 105 of the 
Bengal Tenancy Act, for settlement of fair 
and equitable rent of this and other hold- 
ings. The application in respect of each 
holding was numbered as a separate suit. 
and these suits were heard together by the 
Revenue Officer. At the trial before. him 
the first of the issues which were framed 
was: ‘Does s, 188 of the Bengal Tenancy 
Act operate as a bar to the maintainability 
of these suits under s. 109?" This issue 


- was decided in favour of the present appel- 


lants on the finding that the tenant defend- 
ants in those suits had failed to make out 
their case that the plaintiff (2.e,, the Court - 
of Wards manager who sued on behalf of 
the appellants) was a co-sharer landlord. 
He decided other issues against the tenant- 
defendants and fixed rents which were 
higher than those recorded in the Record of 
Rights. Appeals were preferred by some of 
the tenant-defendants but the plaintiff, re- 
spondent in the present appeal, did not 
appeal against the decree against him. 
These appeals weresuccessful. ‘The Special. 
Judge held that the plaintiff in those suits, 
when he filed the applications under s. 105, 
Bengal Tenancy Act, was a joint landlord 
with his co-sharers within the meaning of 
s. 188 of that Act and as such was not compe». 
tent to filethe applications singly. After 
second appeals by the landlords to the 
High Court were unsuccessful the plaintiffs - 
brought the suit out of which this appeal 
arises for a declaratory decree that the 
decree of the Revenue Officer was without 
jurisdiction and null and void. i 

The first Court held that the present suit 
was barred under s. 109 of the Bengal Ten- 
ancy Act. On appeal this decision was 
reversed. The learned District Judge held 
that the present appellants were not the 
sole landlords of the plaintiffs and were, 
therefore, incompetent to make the appli- 
cation under s. 105 of the Bengal Tenancy 
Act and consequently the decision of the 
Revenue Officer was clearly without juris- 
diction and as such not binding. 

On behalf of the appellants it was con- 
tended that the question whether they are 
sole or joint landlords of the plaintiffs can- 
not be re-agitated, that the finding that 
they are joint landlords is erroneous and 
that the suit is barred by limitation. 

On behalf of the plaintiffs-respondents a . 
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: `> preliminary objection was taken that the 


appeal was incompetent. This objection 
was based on the fact.that respondents 
Nos. 4 and 12 died during the pendency of 
this appeal and their heirs were not sub- 
stituted. Onan examination of the plead- 
ings it appeared that these respondents 
were not necessary parties to the appeal and 
the objection was not further pressed. 

In ouropinian the first contention of the 
appellants must succeed. The Revenue 
Officer had jurisdiction to decide whether 
or not the appellants, when they made the 
application to him under s, 105 of the Ben- 
gal Tenancy Act, were joint landlords. His 
decision on this point not having been 
questioned by the plaintifis by appeal is 
final and ‘binding on the parties to that 
suit. “It appears to be generally agreed 
upon that the decision of a Court in favour 
of the existence of a jurisdictional fact, and, 
therefore, of itsown jurisdiction, cannot be 
impeached collaterally; andis conclusive of 
jurisdiction, except against a direct attack.” 
(Hukum Chandon Res judicata, page 438). 
The plaintiffsin this suit not having directly 
attacked this decision of the Revenue Officer 
by an appeal cannot impeach it collaterally 
by aseparate suit. The learned District 
Judge in his judgment has referred to the 
Full Bench ruling in Hridyanath Roy v. 
Ram Chandra Barua Sarma (1). We are 
unable to agree that itis not opposed to 
his decision. The following passage at 
page 149* supports our view:-—" When 
parties are before the Court and present 
to it a controversy which the Court has 
authority to decide, a decision not neces- 
sarily correct but appropriate to that ques- 
` tion is an exercise of judicial power or juris- 


diction, So far as the jurisdiction itself is 


concerned, itis wholly immaterial whether 
the decision upon the particular question 
be correct or incorrect. Were it held that 
a Court had jurisdiction to render only 
correct decisions, then each time it made 
an erroneous ruling or decision, the Court 
would be without jurisdictionand the ruling 
itself void. Such is not the law, and it 
matters not what may be the particular 
question presented for adjudication, whe- 


ther it relates to the jurisdiction of the . 


Court itself or affects substantive rights of 
the parties litigating, it cannot be held 
that the ruling or decision is without juris- 
(1) 53 Ind. Cas. 808; 48 O. 138; 24 C. W. N. 723; 31 
O. L. 3.482 (F. BJ). 
*Pago of 48 Uli.) 


` restored. 
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diction or is beyond the jurisdiction of the 
Court.” Here a question relating to the 
jurisdiction of the Revenue Officer was pre- 
sented for adjudication to him and even if 
he decided it wrongly, he still had jurisdic- 
tion to decide it. That decision is final 
between the parties and the plaintiffs cannot 
question it in order to support their plea 
that the Revenue Officer’s decree was void 


tor want of jurisdiction. 


Taking this view it is unnecessary to 
decide the other contentions urged on be- 
halfofthe appellants, The appeal is de- 
creed. The judgment and decree of the 
Jower Appellate Court are set aside and the 
decree of the Munsif dismissing the suit is 
The appellants will get their 
costs from the plaintiffs-respondents in this 
and the lower Appellate Court. 

ALN. A. Decree set aside. 


MADRAS HIGH COURT. 

APPEAL AGAINST ORDER No. 241 oF 1924. 

March 19, 1926. 

Present :--Justice Sir William Watkin 
Phillips, Krt., and a Justice Madhavan 
INA, 

Sri CHELLAKANI LAKSHMI 
VENKATA BHUSURA RAMA RAO 
(MINOR) BY MOTHER AND GUARDIAN 
SURAYYAMMA—Durenpant No. 2 
—APPELLANT 
versus 
YANDAPALLE VENKATARAJU AND 
OTHERS —PLAINTIPFS—— RESPONDENTS. 

Minor—Suit on mortyage against Hindu father and 
after-born minor son—lfather, whether disqualified to 
act as guardian of minor—Adverse interest, 

In a suit on @ mortgage against a Hindu father 
and his minor son born after the date of the mortgage, 
the interest of the father cannot be held to be adverse 
to that of his minor son so as to incapacitate him 
from acting as guardian for the minor. 
ee ope Goundan v. Masa Naiken (1) distingu- 
ished. 

Appeal against an order of the Courtof 
the Subordinate Judge, Cocanada, dated 
the 24th March, 1924, in E. A. No. 1621 of 
1923, in O. S. No. 100 of 1920. 

Mr. C. Rama Rao, for the Appellant. 

Mr. P. Somasundram, for the Responda 
ents. 


JUDGMENT.—The appellant, a minor 
applied through his mother and guardian 
to set aside certain sales held in execution 
of a mortgage-decree obtained against 
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him and his father, who had executed the 
suit morigage. It is now contended that 
in accordance with the law laid down in 
Sellappa Goundan v. Musa Naiken (1) that 
the minor who was represented in the 
suit by his father was not properly repre- 
sented, as the father’s interest was adverse 
to that of his son and consequently that 
the decree passed in the suit and subse- 
quent proceeding thereon are all void. The 
head-note tothe case relied on certainly seems 
to: support this proposition as a proposition 
of law, namely, that the interest of a 
father is adverse to that of the minor sons. 
Whether thisis not somewhat too broadly 
stated it is‘unnecessary to consider now, 
because the present casecan be differentiated 
by thefact that when the mortgage in this 
suit was executed the appellant was not 
born. When he was bornthe family pro- 
perty had already been encumbered and 
he only became entitled to an interest in 
that property as it was on that date. There 
can, therefore, be no question of the father's 
interest ‘being adverse to that of the son. 
If the mortgage isnot valid it was equally 
to the interest ofthe father toset it aside 
as to the interest of the son and con- 
sequenly, there is no reason for holding in 
this case that the interest of the father 
was adverse. The Subordinate Judge's 
order refusing the application is, therefore, 
right and this appeal must be dismissed 
with costs of respondents Nos. 1 to 3. 

No Taa point has been argued. 

V, N. Appeal dismissed. 

(1) 76 Ind, Gas. 1018; 47 M. 79; (1923) M. W. N. 775; 
45 M. L..J. 675; 18 L. W. 838; 33 M. L. T. 126: A. I. R, 
1924 Mad. 297. 


CALCUTTA HIGH COURT, 
Crytrt Rute No. 1195 or 1925. 
May 20, 1926. 
-.. Present:—Mr. Justice B. B. Ghose, 
. ADAR MANI NAMASUDRANI AND 
K.T ANOTHER— PETITIONERS 
versus 
PURNA CHANDRA MALANGI AND OTHERS 
-' .— OPPOSITE PARTIES. 

C, p. C. (Act V of 1908), O. XXI, r. 90—Application 
to set aside sale—Dismissal for default—A pplication 
for restoration, refusal of—Appeal, whether lies. 

. No. appeal lies against an order refusing to restore 
an application under O XXI, r. 90, O. P. C, which 


has been dismissed for default. 
‘Thakur Prasad v. Fakirulla (1) and Basaratullah 


Mean v, Reazuddin Mean (2) followed. 


ADAR MANI NAMASUDRANI ti PURNA CHANDRA MALANGI. 
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Rule against an order of the Subordinate 
Judge, Khulna, in Miscellaneous Appeal 
No. 147 of 1924. 

Babu Nirode Bhandu Roy, for the Peti- 
tioner. 

Babu Subodh Chandra Dutta, for ue 
Opposite Party, 

JUDGMENT. —In this case, the gues: 
tion is whether the lower Appellate Court 
had jurisdiction to entertain an appeal from 
an order passed by the Munsif refusing. to 
restore an application made by the judgment- 
debtor opposite party under O XXI, r. 90, 
O.«P.C, which was dismissed for default. 
The contention on behalf of the judgment- 
debtor opposite party is that there. was 
such jurisdiction asis held in some of the 
reported cases in this Court. But, in my 
opinion, the matter is concluded by author; 
ity. The case of Thakur Prasad v. Fakir. 
ulla (1) is against such a contention. I have 
been a party to several decisions in which ` 
the ruling referred to above has been appli- 
ed and it has been held that in such cases 
no appeal is allowed under O. XLIIT, r. 1 (0), 
C.P.C. The cdses have again been con- 
sidered in the case of Basaratullah Mean 
v. Reazuddin Mean (2), where the learned 
Judges have held that no rightof appeal 
is allowed by the law in such cases In 
such circumstances, I must hold. that the 
appeal entertained by the lower Appellate 
Court was without jurisdiction. 

The case itself is a very strange one. The 
sale took place in August, 1918. The- 
application for setting aside the sale. was: 
made in July, 1923. The application. con= 
tinued pending in the Court till 15th March; 
1924, and then the opposite party. being 
absent, it was dismissed for default. This-is, - 
pre-eminently a case in which the reyisional 
jurisdiction of this Court should be exercis< 
ed in setting aside the decision of the 
lower Appellate Court ordering the re-hear- 
ing of the application of the judgment- 
debtor opposite party. 

The Rule is made absolute. The jud ements 
debtor opposite party must pay the costs: 
of the petitioners in this Court. The hear-. 
ing fee is assessed atone gold mohur. .. 

AN. A. Rule made absolitte.._ : 

(1) 22 I. A. 44; 17 A. 106; 5 M. L. J. 3; 6 Sar. P. O; 
J. 526; 8 Ind. Dec. (x. s.) 393 (P. O.). 

(2) 96 Ind. Cas. 705; 30 Q. W, N. 570; A.L R 1996 ` 
Cal, 773; 53 G. 679. ET cage 


(97 L O. 1926] 


; LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No. 2229 op 1925. 
March 17, 1926. 

. Present:—Mr, Justice Zafar Ali. 
RULIA AND ANOTHER—PLAINTIFFS— 
APPELLANTS 

VETSUS | 
NUR MUHAMMAD AND ANOTHRR— 
DEFENDANTS—RESPONDENTS. 

Adverse possession-Vacant sites ~Mere user by ad- 
joining owner, effect of. 

The possession of a vacant site will be presumed 
to be with its rightful owner and an adjoining 
owner cannot establish adverse possession of it merely 
by the fact that he had erected a cow-shed over a 
portion of the same and had been using the site for 
more than 12 years, 

Framji Cursetji v. Goculdas (1), relied on. 

Second appeal from a decree of the District 
Judge, Jullundur, dated the 14th May, 
1925, reversing that of the Sub Judge, 
Third Class, Phillaur, dated the 4th June, 
1924. 

Lala Fakir Chand, for the Appellants. 

Mr. R. C. Soni, for the Respondents. 


JUDGMENT.—The subject-matter of 
dispute in this case is a site situated at 
present in the abadi of a village. It was 
originally a portion of agriculture land 
assessed to land revenue, and it fell to the 
plaintifis’ share on partition in 1899 and 
they are the recorded owners thereof as 
would appear from the jamaband1 prepared 
from 1899 down to 1913. Their case was that 
the defendants had recently taken forcible 
possession of the site by constructing a 
cattle shed in a corner ofit. The defend- 
ants pleaded adverse possession for over 
twelve years, but the trial Court overruled 
that plea and decreed the plaintiffs’ suit. 
On appeal the learned District Judge 
dismissed the suit on the ground that the 
plaintiffs had failed to prove possession 
and dispossession within twelve years before 
suit. 

Now it is clear that the whole of the 
site with the exception of the corner 
where there is a dilapidated shed is still 
lying vacant with heaps of rubbish or 
mangers init here and there. 

According to the principle that posses- 
sion goes with title, the presumption is 
that possession has been with the owners 
throughout. The defendants’ house adjoins 
the corner containing the shed and they 
have been using the site or a portion of it, 
but the user could not be tantamount to 
possession and it was upon them to estab- 
lish adverse possession for over twelve 
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years. This they have failed todo. The 
case is, therefore, on all fours with that 
reported as Framji Cursetji v, Goculdas (1). 

I, therefore, accept the appeal and revers- 
ing the decree of the lower Appellate Court 
restore that of the trial Court. The de- 
fendants shall pay plaintiffs’ costs in this 
ee as well as in the lower Appellate 
Court. 


A. N, A. Appeal accepted. 
(1) 16 B. 338; 8 Ind. Dee. (x. 8.) 703. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Seconp Civin AppgaL No. 485 oF 1925. 
August 10, 1925, 
Present:—Mr. Kotval, Officiating J. O. 
CHINDHA alias BAPU—DErEnpant-— 
APPELLANT 
GErsus 
NARAYAN GOVIND RAO—Puatntir#— 
RESPONDENT. 

C. P. C. (Act V of 1998;--Decree for possession 
—Delivery of  possession—Dispossession—Decree- 
holder, whether can claim possession again in execution 
proceedings—Iresh suit, whether maintainable—Mesne 

profits, ascertainment of. 

A decree for possession is completely executed as 
soon as physical or khas possession is given and the 
decres-holder if again dispossessed is not entitled to 
be put in possession of the property in the course of 
the execution proceedings at a later date. The 
nature of khas possession delivered in execution is 
not changed because it was temporary and the judg- 
ment-debtor for all practical purposes continued to 
be in possession. 

The plaintif can recover khas possession by a 
separate suit where the possession given tohim in 
the execution proceedings was only formal or 
symbolical, or where the plaintiff though formally put 
in khas possession is ousted by the judgment-debtor. 

Jagan Nath v. Milap Chand (1), followed. 

In assertaining the mesne profits of a field, the 
rent of the field payable to the landlord is no criterion 
of the letting value -and cannot be taken as such. 


Appeal from a decree of the District 
Judge, Nagpur, dated the 25th September, 
1925, in Civil Appeal No, 93 of 1925, 

Mr. G. P Dick, for the Appellant. 

Mr. M. R Bobde, for the Respondent. 

JUDGMENT.—The, plaintiff-respond- 
ent obtainéd a decree for possession of the 
fields in suit against the defendant-appel- 
lant. He alleges that after being put in 
possession in execution proceedings.he was 
dispossessed by the defendant, He, there- 
fore, again sues for possession and mesne 
profits. The defendant pieads that the 
plaintiff's remedy is by way of execution 
and not by separate suit. He pleads that 
the plaintiff did not obtain possession in 
execution and was not dispossessed, 
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The lower Courts have held that the 
plaintiff has a remedy by separate suit. The 
pees appeals against this finding. 

Itis clear from Hx. P.4, the warrant for 
possession, that the plaintiff was put in 
possession on the 18th July, 1922, The 
plaintiff was entitled to khas possession 
under the decree which was being executed 


and presumably such possession was given. 


tohim. There is evidence that he ran his 
plough through the fields. The fact that 
the defendant was for all practical purposes 
in possession in spite of the delivery of 
possession to the plaintiff under the warrant 
does not necessarily lead to the conclusion 
that the possession delivered was not khas 
possession. The possession may have been 
only momentary, nevertheless it was khas 
or physical possession. That being so the 
decree was completely executed and the 
plaintiff could not ask the Executing Court 
for any other relief. Even if the possession 
was only formal or symbolical, Jagan Nath 
v. Milap Chand (1) is an authority for 
holding that the plaintiff could recover khas 
en by asuit. The appeal, therefore, 
“Taus, 

The plaintiff has filed a cross-objec- 
tion with regard to mesne profits which the 
first Court had allowed but the lower 
Appellate Court has disallowed. It is urged 
that the latter Court has disregarded the 
view enunciated in Jalal Sao v. Lal Fateh 
Singh (2) as tothe burden of proofin a suit 
for mesne profits, The plaintiff filed a suit 
for mesne profits. “The plaintiff claimed 
what he stated would be the actual 
profits of the land in dispute which the 
defendant would, with ordinary diligence, 
have received. The defendant alleged that 
he received no profits at. all during the 
period for which they wére claimed. Both 
parties adduced evidence: of dctual profits 
only and the lower Courts decided the point 
on the basisof such evidence. The lower 
Appellate Court has accepted the evidence 
of the plaintiff's witnesses and upon that 
evidence has held that there were no profits, 
I do not see how under these circumstances 
the view inJailal Sao v. Lal Fateh Singh 
(2) can be said to have been disregarded. 
There is no evidence on the record as to 
the letting value of the field. The rent 
payable to the landlord is no criterion of the 
letting valueand was never referred to in 


(1) 28 A: 729; 3 A.L. J. 504; A. W.N. (1906) 2 213, 
(2) 75 Ind, Cas. 826; 20N,L R 52; A.I, 
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the pleadings as such criterion. The cross- 
objection also fails. 

The appeal and cross objection are both 
dismissed with costs. l — 

Appeal & cross objections dismissed. 

G, R. D. 

A. N, A. 

MADRAS HIGH COURT. 
ApPEaL AGAINST ORDER Ne. 201 oF 1925. 
February 10, 1926. 

Present :—Justice Sir William Watkins 
Phillips, Kt., and Mr. Justice 
Madhavan Nair. 

CO, VENUGOPALACHARIAR—APPELLANT 
— PETITIONER 
VETSUS 
K. CHINNULAL SOWOCAR AND OTHERS 
— RESPONDENTS. 

Provincial Insolvency Act (V of 1920), ss. 5, 10 (2), 
48—Annulment of adjudication, TT to set aside 

under O. LX, C. P. C—Insolvent, remedy of. 

When an order of annulment has been passed under 
s.43 (1) of the Provincial Insolveney Act it is not 
open to the Insolvency Court to set aside its order 
under the provisions of O. IX, Q. P. C., and restore 
the petition for discharge. [p. 707, col. 1.] 

The intention of the Legislature in cases arising . 
under s. 43 (1) is that the special procedure referred 
to ins. 10 (2) of the Act should be followed and not the 
provisions of the O. P. O. After obtaining leave of 
the Court the debtor can file afresh application for 
adjudicating him an insolvent. But he cannot rely 
on the provisions of the C. P. C. by virtue of s. 5 
of the Provincial Insolvency Act. [p. 707, col. 2.) 

Section 43 of the Provincial Insolvency Act is per- 
emptory in its terms. [p. 707, col. 1.] 

Abbireddi v: Venkatareddi (1), not followed. 

Arunagirt Mudaliar v, Kandaswami Mudaliar (2), 
followed. 


Appeal against an order of the District 
Court, Chingleput, dated the Ist April, 1925, 
in M. P. No. 129 of 1924, in O. P. No. 63 of 
1923. 

Mr. 8S. V. Venugopalachariar; for the Ap- 


pellant. . 
JUDGMENT. 

Phillips, J.—The question for decision 
in this case is whether, when an order of 
annulment has been passed under s. 43 (1) 
of the Provincial Insolvency Act, itis open 
to the Insolvency Court to set aside its 
order by virtue of the provisions of O. IX 
of the C. P. ©. The wording of the section ` 
is “if the debtor does not appear on the day 
fixed for hearing his application for, dis- 
charge, the order of adjudication shall be 
annulled....” This certainly seems to be a 
mandatory provision, but it is contended 
for the appellant that the word “shall” 
does not necessarily make the order mans 
datory and that it may be treated as merely 
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directory. A similar question was con- 
sidered in Abbireddi v. Venkatareddi (1) a 
case in which the debtor had not applied 
for discharge at all and on that ground his 
insolvency was annulled and it was there 
held that the Court had power to review its 
order of annulment, It only differs slightly 
from the present case and cannot really be 
distinguished on principle. On the other 
hand, in a case in Arunagirit Mudaliar v. 
Kandaswami Mudaliar (2) Waller, J., was of 
opinion that s. 43 was absolutely peremp- 
tory In its terms and that, therefore, time 
could not be granted for applying for dis- 
charge. Krishnan, J., did not take this 
view, but he apparently held that if an 
order for annulment had been made, the 
provisions of s. 10 (2) should be applied. I 
am inclined to agree thats. 10, cl. (2) governs 
the case. Unders. 50f the Act the pro- 
visions of the ©. P. ©. are to be applied 
subject to the provisions of the Act. Sec- 
tion 10 (2) provides a definite remedy for 
a debtor in respect of whom an order of ad- 
judication has been annulled, and it gives 
him permission to present another petition 
on the same facts, provided that he satisfies 
the Court that he was prevented from pro- 
secuting his application by any reason- 
able cause. Such a remedy is certainly 
distinct from any remedy granted by the 
O. P. ©. and appears to prescribe definitely 
the procedure to be adopted. If that is 
so, then I think that the words “subject to 
the provisions of this Act” in s. 5 must 
have their full force; when the Act pre- 
scribes a definite method by which. the 
debtor can obtain his remedy it is not open 
to him to adopt other methods which 
would be open under the ©. P. C. No 
provision similar to s. 43 was contained in 
the old Provincial Insolvency Act and it is 
obviously one of the provisions of the new 
Act that the debtor shall be obliged to 
apply for discharge if he wishes to 
retain the benefits of insolvency so as to 
put an end tothe proceedings in insolvency. 
Provisions have been enacted in s. 43 (1) 
that if he does not apply for discharge his 
adjudication shall be annulled, but it 
allows him in certain cases a further remedy 
of presenting another petition in insolvency 
which is the method of giving relief to 
persons who have been prevented by bona 


(1) 94 Ind. Cas, 351; (1926) M. W. N. 256; 23 L. W, 
644; 51 M. L. J. 60. 

(2) 83 Ind. Oas. 955; 19 L., W. 418; 34 M. L, T, 170: 
(1924) M. W, N. 331; A, I R, 1924 Mad, 635, 
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fide causes from prosecuting their applica- 
tions. In this view, with all respect, I am 
not prepared to accept the views expressed 


in Abbireddi v. Venkatareddi (1) but would 


rather adopt the opinion expressed in 
Arunagiri Mudaliar y. Kandasami Mudaliar 
(2). Although the insolvent has a remedy 
prescribed by the Act, he has chosen to 
apply under O. XI. His petition was 
rightly dismissed. 

The appeal is accordingly dismissed. 

Madhavan Nair, J.—I entirely agree, 
The questionis whether by virtue of the pro- 
visions containedin s.5 of the Provincial In- 
solvency Act the appellant is entitled to ask 


‘the Court to consider his application to 


restore and re-hear the petition for discharge 
dismissed on account of his default under 
s. 43. In my opinion, s. 43 is clearly manda- 
tory; s. 5 states that subject to the provisions 
of the Insoivency Act the Insolvency Court 
in regard to procsedings under the Act 
shall have the same powers and shall follow 
the same procedure as it has and follows 
in the exercise of original civil jurisdic- 
tion. But the Provincial Insolvency Act 
itself has provided in s, 10 (2) a special 
procedure by means of which the appellant 
can have his remedy. According to that 
section, after obtaining leave of the Court 
he can file an application for adjudicating 
him an insolvent. The intention of the 
Legislature, therefore, seems to be that in 
this class of cases arising under s. 43, the 
special procedure referred to in s. 10 (2) 
should be followed and not the provisions 
of the ©. P.C. It is, therefore, clear that 
the appellant cannot rely on the provisions 
of the C. P. C. by virtue of s. 5 of the In- 
solvency Act. 

As regards the authorities, it was decided 
in Abireddi v. Venkatareddi (|) that it is 
open to apply for review ina case where 
the debtor failed to apply for discharge 
under s. 43 within the specified time; but 
the learned Judges do not make any re- 
ference to the provisions of s. 10 (2) of the 
Insolvency Act. Krishnan, J.s view in 
Arunagiri Mudaliar v. Kandaswami Muda- 
liar (2) as regards s. 10 (2) supports, our 
conclusion, though his decision sitting as a 
Single Judge in Abireddi v. Venkatareddt 
(1) isin favour of the appellant's conten- 
tion. No reference is made in that judg- 
ment to s. 10 (2) of the Provincial Insoly- 
ency Act. 

I agree with my learned brother that it is 
not open to the appellant to rely on the 
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provisions of the O. P. O, in this case. I 
would also dismiss the appeal. _ 
V. N. V. Appeal dismissed. 


PATNA HIGH COURT, 
APPEALS FROM APPELLATE DECREES Nos. 1025 
AND 1055 oF 1923. 

June 25, 1926, 
` Present:—Justice Sir Jwala Prasad, Kr., 
and Mr. Justice Macpherson. 
AppgaL No. 1025 or 1923. 
LALJI SINGH AND OTHERS— PLAINTIFFS 
—APPELLANTS 
VETSUS 
LAKSHMI NARAYAN SINGH— 
DEFENDANT——RESPONDENT. 
APPEAL- No. 1055 oF 1923. 
ADIT NARAYAN SINGH AND anotaER— 
PLAINTIFFS—APPELLANTS 


VETSUS 
LAKSHMI NARAYAN SINGH— 
AND OTHBRS— DEFENDANTS— RESPONDENTS. 
Bengal Tenancy Act (VIII of 1885), ss. 22 (2), 106-— 
S. 22 (2), scope of—Decision under s. 106—Res 


judicata. 

Section 22 (2) of the Bengal Tenancy Act is not 
concerned with the raiyati kasht of a proprietor or 
ieee ae tenure-holder which he held before he 

ecame proprietor or permanent tenure-holder, but 
with land the occupancy right in which was trans- 
ferred to him after he became jointly interested as 
proprietor or permanent tenure-holder. [p. 709, col. 


A decision inasuit unders. 106 of the Bengal 
Tenancy Act is final and operates as res judicata, and 
it is not permissible to re-agitate the question by way 
of defence to a suit for ejectment. [p. 710, col. 1.] 
we APPEAL No, 1025 oF 1923. . 

Appeal from a decision of the Subordi- 
nate Judge, Gaya, dated the 9th May, 1923, 
confirming that of the Munsif, Aurangabad, 
dated the 13th July, 1922. 

APPEAL No, 1055 or 1923. 
. Appeal from a decision of the Subordi- 
nate Judge, Gaya, dated the 10th May, 1923, 
confirming that of the Munsif, Aurangabad, 
dated the 18th August, 1922. 

Mr. Sivanandan Roy, for the Appellants. 

Mr. L. N. Singh, for the Respondents. 

: JUDGMENT. 

Macpherson, Jd.—There was a Civil 


Court, partition in Mouza Kazipur Belarhi 


in which lands shown in the Record of 
‘Rights aa bakasht malik in the name of one 
“co-sharer fell into the patti of one or more 
other co-sharers. The latter either took 
possession of or instituted suits against the 
‘former for possession of the land falling in 
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their respective pattis which had been so 
recorded. Most of the litigation has been 
disposed of either in first or second appeal, 
generally on findings of fact. In these two 
second appeals acommon question of law 
arises for determination, and they have 
accordingly been heard together. The deci- 
sions under appeals were passed by the 
same Appellate-Court on successive days. 
The appellants in the two-appeals are 
different but the respondents are the same. 
The appellants instituted suits against the 
respondents for ejectment of the latter 
from the lands in suit and for recovery of 


- rent from them if they could not be ejected, 
. The Courts below held that the appellants 


were not entitled to eject but granted them 
decrees against the defendants for rent. 

In second appeal the plaintiffs claim that 
on the admissible findings of fact they are 


entitled to eject. 


The lands in dispute were entered in the 
Record of Rights finally published in 1914 
as bakasht malik in the name of the defend- 
ants. The Civil Court partition of the vil- 
lage. sought in Suit No. 141 of 1913 was 


effected on the basis of the Record of Rights 


and was completed in 1916. The lands in 
Buit fell in the patitis of the respective 
plaintitfs but defendants retained posses- 
sion. In the suits the plaintiffs in each 
case claimed that they were bakasht of the 
landlords aud that the defendants could 
have no right to retain possession of them 
after they had been allotted to the respective 
pattis of the plaintifis and all the co-sharers 
had entered on the pattis respectively allot- 
ted to them. “2 

The defence was that the lands were thé 
ancestral kasht land of the defendants which 
they had held as such before they acquired 


-in 1904 an interest in the village as pro- 


prietor or permanent tenure-holder. 

It fails to be mentioned that after the 
final publication of the Record of Rights the 
defendants brought suits under s. 106 of 
the Bengal Tenancy Act for a declaration 
that the lands now in suit were not bakasht 
malik as entered in the Record of Rights, 
and that their status in respect of them was 
that of kaimi ratyats and it should have 
been so recorded. If the lands had been 
adjudged kaimi kasht, they would, of course, 
have been entered in a separate ratyati 
khatian and have been shown as kami, 
Those suits though ex parte were dismissed 
because defendants (then plaintiffs) failed 
to prove: that the plots shown as bakasht 
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_malik were within the raiyati holding which 
they held before the date when they became 
` interested in the mouza as proprietors or 
permanent tenure-holders. é 

The learned Munsif in elaborate judg- 
ments found that the defendants had in his 
Court been able to identify the lands in 
dispute as raiyati kasht lands held by them 
prior to the time when they became co- 
sharer landlords, as they had not been able 
todo before the Revenue Officer in their 
suits under s. 106, but he held that by 
virtue of 8. 107 of the Bengal Tenancy Act, 
they were precluded from taking the de- 
fence that the lands were their raiyati kasht. 
“He proceeded, however, to hold that the 
lands were not bakasht of the proprietors 
but that defendants (contrary to the case 
made by themselves) held in the lands the 
interest referred to in s. 22 (2) of the Bengal 
Tenancy Act. Such an interest has in 
several recent decisions of this Court been 
held to entitle the holder thereof to retain 
possession ofthe land even when on parti- 
tion it has been allotted to the patti of an- 
other proprietor, subject, of course, to pay- 
ment of the ‘rent’ of the anomalous ten- 
ancy to the new sole Iandlord, and though 
personally 1 entertain doubt as to the cor- 
rectness of that view, at least in all cases, 
it is binding on this Banch, Applying that 
view of the law to his finding that defend- 
ants had the interest referred to in s. 22 (2), 
the learned Munsif dismissed the claims 
for ejectment and granted decrees for rent 
only. The plaintiffs appealed. _ 

In the appealof Lalji Singh and others 
(appellants in Appeal’ No. 1025) the learned 
Subordinate Judge found that the lands 
were in fact the kasht lands of the defend- 
ants held by them for the last forty-five 
years, that is to say, from a date long 
prior to their acquisition of a proprietary 
interest in 1904, and that the judgments 
in the suits under s. 106 of the Bengal 
Tenancy Act being erroneous, they could 
not, in spite of the provisions of s. 107, 
operate as res judicata. Thus the lands 
were not merely proprietor's private lands 
and the defendants could not be ejected. 
He also found that the lands in suit could 
. not, on the evidence of the defendants 
which had been accepted, come within the 
provisions of s. 22 (2). Indeed on the facts 
found by him the occupancy right in them 
had not been transferred to the defendants 
at the time when they were ‘jointly in- 
terested in the landas proprietor or per- 
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manent tenure-holder’ but long before that 


“period, so that s. 22 (2) could not be ap- 


plicable. 

In the other appeal, the decision in which 
is contested in Appeal No. 1055, the Ap- 
pellate Oourt held that the land was not 
merely bakasht malik but the defendants’ 
kasht held by them long before they ac- 
quired a mukarrart interest in 1904 and 
that the case came under the provisions 
of s, 22,cl, (2) of the Bengal Tenancy Act. 
Such a finding is obviously self contra- 
dictory. Section 22 (2) is not concerned 
with the raiyati kasht of a proprietor or 
permanent tenure-holder which he held 
before he became proprietor or permanent 
tenure-holder, but with land the occupancy 
right in which was transferred to him after 
he became jointly interested as proprietor 
or permanent tenure-holder. It was no- 
where the cage of the defendants that they 
hela under s. 22 (2); they resisted the suits 
on the plea that the lands were their kaimi 
kasht lands,. The findings of fact being 
that the lands were, as alleged by them, 
their kaimi kasht prior to the date when 
s. 22 (2) could operate, the Munsif is wrong 
in lawin referring tos. 22 (2)in the cir- 
cumstances. Furthermore, there is abso- 
lutely no evidence upon which it could be 
held that these lands were acquired by 
the defendants between 1904 and the date 
of preparation of the Record of Rights; in 
fact, it has been definitely found by the 
Appellate Court that they held the lands 
as raiyati before and after 1904. Thus 
the facts are thatthe lands in suit are not 
of the type of bakasht malik lands which 


“under s. 22 (2),as interpreted in this Court 


will not pass to the landlord into whose 
patti they fall on partition, 

In second appeal itis urged on behalf 
of the appellants that the learned Subordi- 
nate Judge has erred in law in holding 
that s. 107 was not a bar to the only de- 
fence of the defendants which has been 
found to be established on the facts. The 
suits under s. 106 for a declaration that 
the lands in suit were not bakasht malik 
but were the kaimi kasht of the defendants 
were dismissed and the decrees stand, On 
behalf of the respondents it is urged that 
the same plea may nevertheless be raised 
asa defence to a suit in ejectment, and 
reliance is placed on the decision in Raj- 
endra Narain Mazumdar v. Kalim (1). Now 


_ (1) 67 Ind. Oas, 813; 490. 875; 200. W. N 758; A, 
I, R. 1922 Cal. 575, . 
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8. 107 lays down that the decision of a 
Revenue Officer in every proceeding under 
ss. 105, 105A and 106 shall have the force 
and effect of a decree of a Oivil Court in 
a suit between the parties, and subject to 
the provisions of ss. 108 and 109A, shall 
be final; ands. 109 enacts that subject to 
the provisions of s. 109A, a Civil Court 
shall not entertain any application or suit 
concerning any matter which is or has 
already been the subject of an application 
made, suit instituted or proceedings taken 
under ss. 105 to 108 (both inclusive). In 
the decision cited it was held that what 
was barred under s. 109 was the entertain- 
ment of an application and not the enter- 
tainment ofa defence to an action. But 
in the first place, this expression of opin- 
ion appears to have been obiter since 
the claim of the plaintiffs for rent at 
the rate at which it had been settled under 
s. 105 of the Bengal Tenancy Act failed on 
the simple ground that under s. 110 thenew 
rent took effect froma date long after the 
period inrespect of which rent was claimed 
in the suit. Accordingly the question now 
under discussion did not arise for determi- 
nation. But apart from that fact, the 
matter has already been exhaustively con- 
sidered bya Bench of this Court in Mahen- 
dra Narayan Ray v. Girish Chandra Kar 
(2). There the learned Judges held that 
where in a proceeding under s. 105A of the 
Bengal Tenancy Act, it has been found that 
the relationship of landlord and tenant does 
not exist between the parties, that decision 
operates as res judicata, and the defendants 
are not entitled ina suit for ejectment by 
the landlord to re-agitate the question. The 
learned Judges discussed the Full Bench 
decision in Dharani Kanta Lahiri v. Gaber 
Ali Khan (3) and the remarks of their 
Lordships of the Judicial Committee in 
Gokul Mandar v. Pudmanund Singh (4) and 
pointed out that the words “and shall be 
final” were imported into s. 107 by the 
amending Act of 1907 with a view to give 
finality to a decision arrived at by a Revenue 
Court or by a Special Judge on appeal. 
Manifestly that decision, with which with 
much respect I agree, completely covers the 
circumstances of the present appeals. The 
defendants-respondents cannot be heard to 
say that the lands in suit are their raiyati 


(2) 46 Ind. Cas, 125, 3 P. L. J. 379. 

(3) 30 C. 339; 7 C. W. N. 33. 

(4) 29 C. 707; 29 I. A. 196; 6 C. W. N. 825; 4 Bom 
L. R. 793; 8 Sar. P. C. J. 323 (P. 0.) 
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kasht. It has besn shown that the defend- 
ants have no claim to hold them under the 
provisions of s 22 (2). It is not even alleged 


‘that the lands belong to any other category 


of bakasht malik of which the defendants 
would be entitled to remain in possession 
when it fell on partition into the patti of 
another proprietor. Accordingly the plaint- 
iffs are entitled to khas possession of the 
lands in suit as bakasht pf the proprietors. 

These appeals are accordingly allowed and 
the suits are decreed with costs in all three 
Courts The plaintiffs will recover khas 
possession of the lands in suit, with mesne 
profits, and interest at six pẹr cent per 
a on mesne profits and costs till realisa- 
ion. 

Jwala Prasad, J.—I agree. 

N. H. Appeals allowed. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL CIVIL JURISDICTION 
No. 32 oF 1925. 

January 13, 1926. 
Present:—Justice Sir Ewart Greaves, KT., 
and Justice Sir George Claus Rankin, Kr. 
SHAMSUD ALI—Appz tant 
VETSUS 
MIRIAM ELIAS AND OTHERS— RESPONDENTS. 
Limitation Act (IX of 1908), s. 19—-Acknowledgment 
of liability--Liability to benamidar admitted but right 
of beneficiary denied, effect of—Beneficiary if can 

rely on such acknowledgment. l 

An acknowledgment of liability to a benamidar 
though coupled with a denial ofthe benami nature 
of the transaction is a sufficient acknowledgment 
within s. 19 of the Limitation Act and gives a fresh 
rine point in favour of the real beneficiary. [p. 712, 
col. 2. 

it is now settled law that an acknowledgment of 
liability to whomsoever made, if it be an acknowledg- ` 
ment pointing with reasonable certainty to the 
liability in dispute or the right out of which that 
liability arises as a legal consequence, is an acknow- 
ledgment of liability within the meaning of s. 19 of 
the Limitation Act. [p. 713, col. 2.1 

[Case-law referred to.] | 

Appeal against a judgment of Mr.Justice 
Buckland, dated the 21st of January, 1925, 
passed in the exercise of Original Civil 
Jurisdiction. 

Mr. Pugh, for the Appellant. 

Messrs. S. N Banerjee, A. K. Roy, P.N. 
Malick, 5. C. Roy, for the Respondents, 

JUDGMENT. 

Greaves, J.—This is an appeal by the 
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first defendant against a decision of Mr. 
Justico Buckland. The facts are not in 
dispute and I may state them very shortly. 

The claim in the suit was for a sum of 
Rs. 20,000 based on an agreement, dated 
the 28th of August, 1919, and the agree- 
ment came to be under the following cir- 
cumstances:—One Abdul Gunny between 
the 25th of September, 1918, and the 2nd 
of April, 1919» executed ten promissory 
notes and hundis for Rs 22,100 in all in 
favour of the plaintiff Miriam Elias and 
also one promissory note, one for Rs. 1,100, 
in favour of the plaintiff Jonah Reuben 
Jacob. These were assigned by Miriam 
Elias and Jonah Reuben Jacob on the 2nd 
of July, 1919, to the defendant Alee Coyne 
for realization. Coyne instituted two suits 
to recover the amounts due on the hundis 
and the promissory note. He obtained a 
decree in the first suit for a sum of Rs.22,485 
odd, but before the second suit was brought 
to trial an agreement was arrived at be- 
tween the parties which is the agreement 
sued upon. This is dated the 28th of 
August, 1919. The parties thereto were 
Alee Ooyne, the defendant, Abdul Gunny 
andthe appellant Shamsud Ali. By the 
terms of the agreement Shamsud Ali was to 
pay a sum of Rs. 28,000 in full satisfaction 
of the amounts due to the defendant Coyne. 
Rupees 8,000 was paid in part perform- 
ance of the agreement on the 14th of Octo- 
ber, 1919. Then subsequently the defendant 
Hira Lall-Hoti Lall attached the balance 
in Shamsud's hands for the payment of a 
debt due from Alee Coyne to Hira Lall- 
Hoti Lall and thereupon the plaintiffs com- 
menced a declaratory suit for a declaration 
of their title to the sum of Rs. 20,000, The 
suit was decreed on the 13th of February, 
1923, and it was thereby declared that the 
plaintifis were entitled to the sum of 
Rs, 20,000 inthe hands of Shamsud Ali 
and the plaintiffs agreed to pay out of this 
a a sum of Rs. 6,000 to Hira Lall Hoti 

all. 

The plaint in this suit is dated the 10th 
of March, 1923, and the only point that 
arises in the appeal is whether the claim in 
the suitis barred by limitation. 

The agreement, as I have stated, is dated 
the 28th of August, 1919, andthe suit was 
not commenced until March, 1923. Conse- 
quently the claim, on the face of it, is 
barred by limitation unless there has been 
an acknowledgment of the debt which is 
sufficient to take the case out of the provi- 
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sions of the Statute. The acknowledgment 
relied upon by the plaintiffs is contained 
in the letter, Ex. (c), dated. the 15th 
March, 1920. That letter is written by Mr. 
S. M. Dutt who was acting as an attorney 
for the defendant Shamsud Ali. The letter 
after referring to the agreement and to the 
payment of Rs. 8,000 by Mr. Coyne goes on 
to state that the writer's client had all along 
been and was still ready and willing to pay 
the balance amounting to Rs. 20,000 upon 
his getting a proper release executed by the 
client of the person to whom the letter was 
addressed. 

The letter then goes on’ further to state 
that the clients of the addressee according 
to writer's instructions were only to get 
Rs 2,295 odd out of Rs. 20,000 and the 
letter further denies the suggestion that 
Coyne was a benamidar for the plaintiffs. 
The letter is addressed to Messrs. Fox and 
Mondal, the attorneys for the plaintiffs. As 
I have already stated the only question 
which arises in this appeal is whether 
this is sufficient acknowledgment of the debt 
under the provisions of s. 19 of the Indian 
Limitation Act, so as to avoid the operation 
of the Statute of Limitation. That section 
provides that where before the expiration 
of the period prescribed for a suit an ac- 
knowledgment ofliability in respect ofsuch 
property or right has been made in writing, 
signed by the party against whom such 
property or right is claimed or by some 
person through whom he derives title or 
liability, a fresh period of limitation shall 
be computed from the time when the ac- 
knowledgment was so signed. Explanation 
(2) to the section provides that an acknow- 
ledgment may be sufficient inter alia if it 
is addressed to a person other than the 
person entitled to the property or right and 
according to Explanation (ti) “signed” 
means signed either personally or by an 
agent duly authorised in this behalf. 

The three specific points urged in this 
appeal are as follows:—- First, it is said that 
Mr. S. M. Dutt was instructed by Ghulam Ali 
who was anagent of Shamsud Ali and 
there was nothingtoshowthat Ghulam Ali 
was authorised to make any acknowledgment 
or to give the attorney any instruction for 
the making of an acknowledgment and it is 
suggested that his authority was confined 
merely to paying the money. Secondly, it 
is stated that upon the true construction of 
the letter of the 15th March, 1920, there was 
no sufficient acknowledgment within the 
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meaning. of s. 19, that is to say, that there 
‘was no acknowledgment of the indebted- 
ness to the plaintiffs in the suit hut merely 
to Coyne, which, it is said, upon s. 19 of the 
Act is not sufficient. Thirdly, it is said 
that in any case the claim of the defend- 
ants Hira Lall-Hoti Lall is barred as they 
claimed to receive Rs. 6,000 in their owh 
right and there was no acknowledgment 
even suggested so far as they are concerned. 
Turning to the first point it seems to me that 
there is really no substance in this. The 
letter of the 15th March states that the 
letter to which itis a reply was addressed 
to the writer's client Shamsud Ali and had 
been handed over to him by his agent. 
The letter is clearly written by or on behalf 
of Shamsud Ali and the mere fact that it 
was actually handed over to the attorney by 
the agent does not seem to me to make any 
difference. I think, therefore, that the 
acknowledgment must betaken to have been 
made bya dulyauthorised agent of Shamsud 
Ali. 

‘So far as the third point is concerned I 
do not understand that Hira Lall-Hoti Lall’s 
claim on the factsis to recover Rs. 6,000 
direct although it is true that in their 
writtén statement their claim is so put, but 
-jt seems to me- as a result of an arrangement 
‘which was arrived at in the declaratory 
suit, a declaration of the plaintiffs’ right to 
Rs. 20,000 was made and Hira Lall- Hoti Lall's 
right toreceive Rs. 6,000 thereout ‘was also 
declared. This being so, it seems tome that 
the true position is that Hira Lall-Hoti Lall, 
once Rs. 20,000 is paid to the plaintiffs, areen- 
titled to recover from the plaintiffs Rs. 6,000 
out of that amount and no question of any 
acknowledgment of that really arises. It 
is sufficient if the acknowledgment relates 
to the Rs. 20,000 which the plaintiffs claim, 
even if on the receipt of that money some 
- portion is paid over to Hira Lall-Hoti Lall. 

- The second point remains which presents 
more difficulty, Thecase mainly relied on 
by the learned Counsel forthe appellant was 
the case of Mylapore Iyasawmy v. Vyapoory 
Moodliar v. Yeo Kay (1). In thatcase a suit 
was brought fora declaration that the plaint- 
iff wag, entitled in his own right and as 
executor to the estate of one Mooroogasum 
Moodhiar to 2/5ths of certain land and 
property ia Rangoon. The suit was brought 
in the year 1883, Mooroogasum Moodhiar 
died solong ago as 1864. The claim was 


(1) 141. A, 168; 14 O. 801; 11 Ind. Jur. 397; 5 Sar, 
EO. 3. E0; 7 Ind. Dec. (x. s.) 531 (P. C). 
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accordingly barred by limitation unless 
there was any acknowledgment which could 
be relied on by the plaintiff in the suit. 
The acknowledgment which he relied on 
was an admission alleged to have been 
made by a Mr Bennett ina conveyance of 
1874 and in a recital in that conveyance. 
Now, Mr. Bennett had been in possessionfrom 
the year 1864 but it was alleged on behalf 
of the plaintiff that this was not adverse 
possession as Mr. Bennett was holding as 
a mortgagee or a position similar to that 
of a mortgagee and that the testator was 
not absolutely entitled to the estate and 
we think that the case must be read in 
the light of these facts and of the admis- 
sion which was thererelied on. Now, what 
is stated in the judgment of the Judicial 
Committee, which was delivered by Sir Bar- 
nes Peacock, is that the admission relied 
upon was not sufficient as it did not satisfy 
the provisions of s. 19, as Sir Barnes 
Peacock points out that the lability re- 
ferred to in s. 19 must be a liability to a 
person who is seeking to recover posses- 
sion or some person through whom he 
claims and accordingly he says that the 
recital in the conveyance of 1874 was not 
an admission to the plaintiff, or to any one 
through whom he claims. Turning once 
more to the admission in the letter of 15th 
March, 1920, Iam not sure myself, even if 
you apply the test laid down by Sir Barnes 
Peacock, that the admission contained in 
this letter does not satisfy that test. The 
admission seems to me to be an admission 
that the sum of Rs. 20,000 is due to Coyne, 
the benamz transaction not.being admitted. 
But turning to the declaratory suit we 
find that it has been established that 
Coyne was merely in the position of a 
benamdar, thatis to say, he was really a 
trustee for the plaintiff who was his bene- 
ficiary, and it seems to me, therefore, that 
the acknowledgment of the indebtedness 
to Coyne is an acknowledgment of indebted- 
ness to a person through whom the bene- 
ficiary, that is to say, the plaintiff, claims. 
Therefore, I am inclined to think myself 
that upon the true construction of the letter ` 
of the 15th March, 1920, there is a sufficient 
acknowledgment within the meaning of s. 
19 to satisfy the test which Sir Barnes 
Peacock has laid down in Mylapore Iyas- 
awmy Vyapoory Moodliar v. Yeo Kay (1). 
But there are various cases to which we 
have been referred in the course of the 
argument, and cases ofthe Judicial Com- . 
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‘mittee, some of which have laid down that 
a genéral acknowledgment is sufficient and 
that it is not necessary that it should be 
addressed to the person who is an assignee 
or to anyone through whom he claims. The 
first of these cases is the case of Mantram 
Seth v. Seth Rup Chand (2). At page 1058* 
this passage occurs: “The acknowledg-. 
mentis not addressed to the person entitled, 
but according tg the ‘explanation’ given 
in s. 19 this is not necessary.” Accordingly, 
it seems tome that this case whichis a 
decision of the Judicial Committee gets 
over the first difficulty that was raised, 
namely, that it is necessary that the acknow- 
ledgment should be addressed to the person 
entitled or to the person through whom 
he claims. Itis suggested, however, that 
Maniram Seth v. Seth Rup Chand (2) is 
not inconsistent with the construction put 
upons, 19 by the decision in Mylapore 
Iyasawmy Vyapoory Moodliar v. Yeo Kay 
(l) as the admission in Maniram Seth v. 
Seth Rup Chand (2) was one of a liability 
made to the executor of the deceased. The 
next case to which we were referred by the 
. respondents was the case of Hiralal Ichha- 
lal Majumdar v. Desai Narsilal Chatur- 
bhujdas (3). There Lord Macnaghten in 
delivering the judgment of the Judicial 
Committee states that the acknowledgment 
was aclear acknowledgment that the pay- 
ment to which herefers had been received 
and that the interest of the persons sought 
to be charged was that of mortgagees. 
The entries relied on as acknowledgments 
rose in the following way: There were 
in the District of Broach eertain desaigiri 
dastur and pasaeta lands and when this 
district came under the British Rule the 
British Government madea Vatan Settle- 
ment by which the desatgiri dastur in 
Broach was commuted into a fixed money 
allowance payable from the Treasury. The 
suit to which the judgment relates was 

instituted on the 16th October, 1901 and 
“the acknowledgments relied on to take the 
matter out of the Statute had been.made 
so long ago as 1843. They were acknow- 
ledgments made by the mortgagees of the 
desaigirt dastur in the Collector's books. 

(2) 33 0. 1047; 100, W.N. 874; 4 0. L. J. 94:8 
Bom. L. R. 501; 1 M. L. T. 199: 3 A. L. J. 525; 
16 M. L. J. 300; 2 N. L. R. 130; 33 I. A. 165 (P. C). 

(3) 18 Ind. Cas. 909; 17 C. W. N. 573; 13 M. L.T. 


415; (1913) M. W. N. 428; 11 A. L. J. 432: 17 G. L. J. 


474: 15 Bom. L. R. 483; 37 B. 326: 25 M. L. J. 101: 40 
I. A. 68 (P. O). 


*Page of 33 O. [Ed] 
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of money received by them in respect of 
the annual allowance made to those whose 
original rights had been commuted and 
received by them as mortgagees. This, as 
I have already stated, was held to be a 
sufficient acknowledgment so as to enable 
the mortgage suit to be brought by the 
mortgagee after along lapse of time and 
if one considers the natureof the acknow- 
ledgment, then one sees that it was not an 
acknowledgment that was addressed to any 
particular person but merely a general state- 
ment of the capacity in which the money 
was received, We were also referred to 
another Privy Council casein Sukhamoni 
Chowdhrant v. Ishan Chunder Roy (4) where 
Lord Hobhouse in delivering the judgment 
of the Judicial Committee states at page 
401* that it is not required that an acknow- 
ledgment within the Statuté should 


specify 
every legal consequence of the thing ac- 
knowledged, We think, therefore, that this 


must be taken as an authority that it is 
sufficient to take the case out of the Statute 
if you have an acknowledgment of the 
liability even if that acknowledgment is 
not necessarily made to the plaintiff or 
to somebody through whom he claims and 
that this is the view which has been taken 
of the present state of .the law in this 
Court as shown in the case of Guru Charan 
Saha v. Surendra Krishna Roy (b) 
where Mr. Justice Carnduff in delivering 
the judgment of the Court states at page 
2697 that it is now settled that an acknow- 
ledgment to whomsoever made, if it be an 
acknowledgment pointing with reasonable 
certainty to the liability in dispute or the 
right out of which that liability arises as 
a legal consequence, is an acknowledg- 
ment of liability within the meaning of 
s. 19 and Mr. Justice Carnduff 


refers to 
the various cases to which I have already 
referred in the course of this judgment 


Therefore, it seems to me, first of all. that 
the. letter does satisfy the test laid down 
by Sir Barnes Peacock in Myalapore Iya- 
sawmy Vyapoory Moodliar v. Yeo Kay (1). 
Moreover, I am inclined to think, that hav- 
ing regard to the recent Privy Council 
decision to which we have just referred 
that decision must be taken asg applying 
to the actual facts of that case, and that 
4) 2 O. W. N. 402; 25 O. 844; 
of 294; 13 Ind. Dec. (wn. ae iP op EN 
(5) 22 Ind. Ors. 650; 19 O. W. 


N. 263. 
*Page of 2 O. W. N.—[Ed.] 
{Page of 19 O. W. N.—[(#d.] 
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having regard to the concluding words 
of Explanation (I) to s. 19 the well-con- 
sidered view of the Judicial Committee 
is that a.general acknowledgment is suff- 
cient and that it is not necessary that it 
should be addressed to the person claim- 
ing or to somebody through whom he claims, 
and, this being so, we think that the judg- 
ment of Mr. Justice Buckland is right and 
this appeal is dismissed with costs, one set 
of costs to each of the appearing respond- 

ents. . 

Rankin, J.—I agree. In this case the 
firm of Solicitors to wnom the letter of the 
15th of March, 1920, was addressed was a 
firm. who on the 9th of March, 1920, had 
written stating that they were acting on 
behalf of the present plaintiff. No ques- 
tion, tuerefore, arises in this case as to the 
person to whom the letter of the 15th of 
March, if it be an acknowledgment, was 
addressed. 

The question, and in my opinion, the 
only substantial question, in this case is 
that raised by Mr. Pugh on behalf of the 

‘appellant to the effect that the liability 
which is acknowledged by the document 
must bea liability tothe plaintiff, that is 
to say, the person who is seeking to assert 
the right that isin suit. As to that there 
is undoubtedly the authority of Sir Bar- 
nes Peacock in the case of Mylapore Iya- 
sawmy Vyapoory Moodliar v. Yeo Kay (1). 
That authority has been somewhat obscured 
by ths circumstance that in .the conclud- 
ing passage of the judgment he uses a 
phrase per incuriam which has misled 
some Courtsin India to think that he was 
discussing the question of the person to 
whom the acknowledgment was addressed. 
As a matter of fact, the only point (as a 
fair reading will show) which Sir Barnes 
Peacock is making is this—‘‘What liability 
does this mean? It must mean a liability 
to the person who is seeking to recover 
possession, or some person through whom 
‘he claims.” The fair meaning of the letter 
of the 15th of March, in my judgment, is 
this: You, the plaintiff, are saying that 
Coyne isa mere trustee for you. I do not 
admit that. I admit that you have some 
beneficial interest to the extent of some 
Rs. 2,295 or thereabouts, but I am told 
that Coyne has a beneficial interest of his 
own. Lam not going to pay unless I get a 
complete discharge from you and everybody 
else, but I do admit that the man who 
you say holds his right on your behalf is 
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the man to whom I do, in fact, owe the sum 
of Rs. 20,000. 

We are concerned with the question of 
an acknowledgment under -s. 1Y—a section 
which is undoubtedly free from the doctrine 
of English Law which puts the value ofan 
acknowledgment upon its being the equi- 
valent ofa new promise to pay. No doubt, 
the English requirement of a good ac- 
knowledgment is greater han that of the 
Indian Law. You can argue from the fact 
that an acknowledgment is good under 
Eaglish Law to show that it will be good 
under Indian Law, but you cannot argue 
the other way about. We have to look for 
the purpose of s. 19 upon this defendant 
merely as a debtor. There must be no 
doubt about the identity of the debt. Once 
it is clear that he admits that he owes the 
money and it is clear what debt he has 
admitted, if does not seem to me on the 
authorities to be any answer to say, “Oh 
yes, he admitted that he owed your trustee 
but did not admit that you were the sole 
beneficiary.” It seems to me that what Sir 
Barnes Peacock said in the case cited is 
wide enough to cover the present case But, - 
apart from that, Lagree.that the decisions 
of the Privy Council in the cases of Hiralal 
Ichhalal Majumdar v. Desai Narsilal Chatur- 
bhujdas (3) and Guru Charan Saha v. 
Surendra Krishna Roy (5) are authorities 
which cover the present case, 

For these reasons, 1 agree that this ap- 
peal should be dismissed. 

A. N. A. Appeal dismissed. 


PATNA HIGH COURT. 
Sreconp CIVIL APPEAL No. 981 or 1924, 
July 13, 1926. 
Present:—Justice Sir Jwala Prasad, KT., 
and Justice Sir John Bucknill, Kr. 
Magses, KASHI RAM-KAROO RAM— 
PLAINTIFF —APPELLANT 
VETSUS 
EAST INDIAN RAILWAY Co.— 

_ Derenpants- RESPONDENTS. 

Railways Act (IX of 1890)—Risk Note B—'Wilful 
neglect, meaning of—Guard not stopping train to 
recover falling goods—Inefficient arrangements to stop 
train—‘Rodbery, meaning of, whether synonymous 
with ‘theft’. 

A Railway guard who sees the doors of waggons 
open and goods falling out of the train, while it 
isin motion ought to stop the train and recover the 


fo? I. O. 1926) 


goods if he is able to do so, and if under such cir- 
cumstances he does not do so he will be guilty of 
wilful neglect. [p. 716, col. 1.] 

A condition of affairs in which a guard in unable 
to stop or slow down the train or to communicate 
with the ‘driver of the engine in any way orto do 
anything effective to recover goods which he sees 
falling out ofa running train shows wilful neglect 
on the part of a Railway Company in not providing 
a oR with better facilities and safeguards. [p. 716, 
col. 2. 

‘Robbery’ in Risk Note B does not mean mere 
‘theft’ but implies an abstraction of goods by 
intimidation, violence or force. [p. 718, col. 1.1 

[Case-law discussed. ] 


Second appeal from a decision of the 
District Judge, Gaya, dated the 29th May, 
1924, reversing that of the Munsif, Gaya, 
dated the 17th September, 1923. 

Messrs. N. K. Prasad, II, and Brij Kishore 
Prasad, for the Appellant. 

Messrs. N. C. Sinha and B. B. Ghosh, for 
the Respondent. 

JUDGMENT. 

Bucknill, J.—This was an appeal from 
a decision of the District Judge of Gaya, 
dated the 29th May, 1924, by which he re- 
versed a judgment of the Munsif of the 
same place dated the 17th September, 1923. 
The case was one of aclaim by the plaint- 
iff against the East Indian Railway Co., 
the plaintiff's case was that out of 126 
bags of sugar which were sent from Khid- 
derpur Dock at Calcutta to him at Gaya, 
only 109 bags were in fact delivered. He, 
therefore, sued the Railway Company for 
damages for non-delivery of the missing 17 
bags of sugar. The Munsif found in the 
plaintiff's favour and gave him a decree, 
although he did not award him quite as 
much damages as he claimed. The Dis- 
trict Judge, however, reversed the decision 
of the Munsif. 

In this instance itis fortunate that we 
are not so much in the dark with regard to 
what appears to have taken place as we 
are in so many of these cases. The de- 
fendant Company pleaded the usual Risk 
Note B;-they admitted in their written 
statement that the goods had been lost 
whilst in their custody, but they alleged 
that they were lost without any wilful or 
other negligence by the Company or on 
their account. 

Now it is clear, from the evidence which 
was produced by the defendant Company, 
that, when the goods train (of which the 
waggon or truck containing these goods was 
an unit) left Assansole on the East Indian 
Railway on the 4th February, 1922, the 
waggon, in which the goods lost were placed 
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was in good order and sealed up. The 
guard of the train a Mr. Gown, deposed that 
between 7 and 8 o'clock in the evening he 
observed that some doors of some trucks 
were open whilst the train was actually 


- in motion between Assansole and Sitaram- 


pur, he states that he actually saw a quant- 
ity of parcels of goods falling or being 
ejected from one or more of these waggons. 
He could not exactly tell how or why they 
were falling out and he did not see any 
person actually engaged in tossing out the 
bags from the trucks. Now when the train 
arrived at Sitarampur the doors of three 
waggons were found to be open, they were 
then sealed up and ata station further on 
named Jhajhathe contents of the waggons 
were checked and the losses ascertained. 
It was then discovered that these missing 
goods consigned to the plaintiff were not 
there. The guard himself, although he 
could not see any person actually throwin g 
the goods out considered that there must 
have been some person doing so and 
that it was a case of what he calls “running 
train theft” The Munsif, however, came to 
the conclusion that it was perhaps more 
likely that, owing to faulty padlocks or 
fastenings of the waggons and the jolting of 
the train, the doors of these waggons became 
unfastened and that the bags fell out owing 
to the movement of the train; presumably 
the packages were piled up high in the 
waggon one over the other and they fell out 
when the doors of the waggons flew open. 

The Munsif, therefore, came to the con- 
clusion that upon this line of reasoning he 
should draw the inference that there had 
been wilful negligence on the part of the 
Railway Company or its servants in not 
ensuring that the doors were properly 
fastened. The District Judge scouts this 
theory of the Munsif. He came to the 
conclusion that there was nothing to indicate 
that the doors had been badly fastened 
and swung open owing to the jolting of the 
irain and that, consequently no wilful 
negligence of the Company or of its 
servants had been satisfactorily proved 
and, further, that in any case, it being, 
what he calls, a “running train theft” the 
Company under the specific provisions of 
the Risk Note B was not liable 

The learned Advocate for the appellant 
has raised in these connections points of 


“some interest. In the first place he contends’ 


that the evidence which was adduced on 
behalf of the defendant clearly showed 
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wilful negligence on the part of the Com- 
pany or of its servantin the person of this 
guard. It is evident from the guard's 
evidence that his position in the train was 
a surprising one and to my mind extremely 
unsatisfactory. He deposed that, though he 
could see these doors open and the goods 
falling out of the train, he was nevertheless 
unable to communicate with the driver of 
the engine or with any one, that he dared 
not to stop or attempt to stop the train and 
that he was in fact completely helpless. 
The learned Advocate suggests that, if he 
was ableto take any step to stop the train 
and recover the goods, he ought to have 
` done so and that, if he was able to do so and 
did not do so, there was undoubtedly wilful 
neglect onhis part. I must admit that I 
am inclined to agree. , The learned Advo- 
cate also, alternatively contends that, if it 
‘is true thatthe guard was really unable to 
stop or slow down the train or to com- 
municate with the driver of the engine in 
any way or to do anything effective (whilst 
he could see the goods falling out of the 
waggons) then such a condition of affairs 
shows wilful neglect on the part of the 
Railway Company in not providing the 
train with some better facilities. Here 
again I am bound to say that I am inclined 
to agree with the learned Advocate. To 
have to contemplate a position in which a 
guard at the rear ofa train is utterly unable 
to communicate with the driver or any one 
or to do anything effective in the event of 
his observing anything wrong with the 
train in front of him seems to me to be 
a miserable condition of affairs. What one 
might ask, would happen supposing the 
guard saw a truck on fire? Would he 
through the lack of facilities for communica- 
tion with the driver or for bringing the 
train to a stand still have to remain a 
passive spectator of what might be a serious 
catastrophe? It may be noted that this 
guard states that he dared not stop the 
train whilst it was running but it will be 
observed that it was only moving, according 
to his own account, at the rate of some 10 to 
15 miles an hour, aspeed which appears to 
me to beanost moderate. In re-examination, 
this guard added that had he stopped the 
train there would have been a serious 
accident. We have no information as to 
what this means. Why there should have 
been a serious accident if the train had 
been stopped by the guard, I do not know, 


but it would appear that he had some kind. 
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of means of putting a brake on the train: 
It seems difficult to understand why -he 
should not have put the brake on and have 
brought the train to a stand still in view of 
the fact that the.train was, according to his 

own statement, only moving at between 10 
to 15 miles per hour. Under these cireum- 
stances I am of the opinion that enough has 

been shown to indicate that there was 

wilful negligence, either on the part of the 

On the part 
of the guard if he could have taken any 

effective step but did not, see in this 

connection the case of B. B. & C. I. Ry. Co. 

v. Firm Nattaji Pratapchand (1) where 

Ramesam, J., held that where a train was in 

motion and the guard observed that the 

doorsof two waggons in one of which certain 

goods were kept but subsequently lost, 

were open and did not stop or try to 

stop the train but allowed the train to run 

on to the next station where the. matter 

was enquired into, there was wilful neglect 

on his part and consequently that the 

Railway Company was liable. Or on the 

part of.the Company, for even supposing. 
that it is strictly correct that he was for 
some (unexplained) reason unable to put 

his brake on to bring the train to a stand- 

still, nevertheless if he was, asa guard, ina 

position in which he was unable to com- 

municate with the engine driver or any one 

in any effective manner and was compelled 

to remain a passive and helpless spectator 
of such disorders as were taking place in 

the train which he purports to be guarding, 

then I think there is wilful negligence on‘ 
the part of the Railway Company in not 

providing him with better facilities and 

owners of goods on the train with better 

safeguards. 


The next point which arises is one which 
has to be approached with some caution in 
view of the fact that there appears to be in 
the Allahabad High Court a short series of 
decisions upon the question. It is argued 
by the learned Advocate who has appeared 
for the Railway Company that, it being pre- 
sumed that this was an abstraction by some 
person of the goods from the train in 
motion, it wasa “running train theft” and 
that, therefore, under the terms of the 
proviso to Risk Note B the Company under 
such circumstances cannot be held liable. 
The proviso reads as follows:— 


(1) 87 Ind. Cas. 79; A. I. R. 1925 Mad. 745; 48M. L.. 
J. 400; (1925) M, W., N. 186; 21 L, W, 126, . a oS ei 
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“Provided the term wilful neglect be not 
held to include fire, robbery from a running 
train or any other unforeseen event or 
accident.” Now, the learned Advocate for 
the appellant has urged that the word 
“robbery” is not synonymous with the word 
“theft” whichis used in an earlier portion 
of thisselfsame Risk Note B. It will be 
seen that only a few lines above the passage 
which I have quoted from the proviso to 
the Risk Note B there occur the words “or 
to theft by orto the wilful neglect of its 
servants.’ The learned Advocate suggests 
that the word “theft” and the word “rob- 
bery” are used with the meanings which 
are attached to them in the Indian Penal 
Code, or, at the lowest, that the word 
“robbery” is used in normal legal sense as 
indicating ‘‘the unlawful and forcible 
taking from the person of another, of goods 
or money to any value, by violence or put- 
ting himin fear” (e g., as in Wharton's Law 
Lexicon, llth Edition, page 752). The 
learned Advocate suggests that when one 
examines the proviso, which I have quoted, 
one seesthat the exemptions which are there 
grouped constitute events over which the 
Company or its servants cannot be regarded 
as having any possiblecontrol and he con- 
tends that what is meant by “robbery” from 
a “running train” is a violent or forcible 
abstraction of goods therefrom. 

The learned Advocate for the respondent 
Company has, however, drawn our attention 
to certain cases in the Allahabad High 
Court which negative the suggestion put 
forward by the learned Advocate for the 
appellant. The first of these cases is Fast 
Indian Railway Co. v. Nathmal-Behari Lal 
(2). In that case Richards, ©. J., and 
Banerji, J., at page 422* observe: — 

“The learned Small Cause Court Judge 
has thought that the expression ‘robbery 
from a running train’ did not mean an ordi- 
nary theft in a running train, but had refer- 
ence to ‘robbery’ as defined in the Penal Code. 
It is perhaps unnecessary for the decision in 
the present case, but we doubt very much 
whether the expression ‘robbery from a 
running train’ in the contract means any- 
thing else than an ordinary theft.” 

This case was followed by another deci- 
sion in civil revisional jurisdiction by 
Ryves, J., in the case of Great Indian 
Peninsular Railway Co. v. Firm Bhola Nath 


(2) 39 Ind. Cas. 130; 39 A. 418: 15 A. L. J. 391. 
a ST ee Tr ta naakanakak kama, 
*Page of 39 A.~. [Ed.] 
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Debi Das (3). In this case Ryves, J., de- 
finitely held that the word “robbery” in the 
Risk Note (B) is not used there in the 
strict legal sense as defined in the Indian 
Penal Code but means merely theft from a 
running train. In the course of a short 
judgment he observes:— 

“The learned Judge of the Small ause 
Court has given the plaintiff a decree on 
the ground that the Railway Administration 
were liable. It seems to me that the learn- 
ed Judge has misdirected himself. He 
says: ‘In short what the Risk Note means 
is, supernatural causes or reasons over which 
the Railway servants in charge of a train 
may not have any control. It would seem 
that whilst the loss of goods from a running 
train by reason of any supernatural cause 
or robbery would not be construed as due 
to “wilful neglect’ of the servants of the 
Railway, any other cause short of the 
above would be so construed. Therefore, 
simple theft from a running train would 
be construed as due to the wilful neglect 
of the Railway servants. The reason is 
clear. It is, that it may not be possible 
for the Railway, which is after all a human 
institution, to fight against the supernatural; 
and similarly, whether owing to the serious- 
ness of the attack, or the odds being 
against the Railway servants, the latter 
might find themselves powerless to resist 
a band of robbers.’ In other words the 
learned Judge seems to think that robbery 
from a running train means something very 
much more serious than theft from a running 
train. It seems tome that ‘robbery’ there ig 
used really as synonymous with theftand not 
in the sense as defined by the Penal Code.” 

Finally, in a second appeal [Firm Gopal 
Rai-Phul Chand v. Great Indian Peninsular 
Railway Co. (4)] a Bench of that Court 
(Daniels and Neave, JJ., undoubtedly held 
at page 839* and referring to the two pre- 
vious cases which I have quoted that the 
word “robbery” in the Risk Note was 
synonymous with theft. 

This is undoubtedly a somewhat formid- 
able body of opinion but with every respect 
to the learned Judges of that Court I find 
myself in considerable difficulty in arriv- 
ing at the same conclusion. It is said 
(although no case has been quoted to us) that 


(3) 70 Ind. Cas. 854; 45 A. 56; A. I. R. 1923 All, 
9. 


(4) 82 Ind. Cas. 313; 46 A. 837; A. IR. 1994 AN. 
621; L. R. 5 A. 575 Civ. 
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a similar view to that expressed in the 
Allahabad High Court has been held some 
years ago in this Court. But unfortunately 
we have not been favoured with any direct 
reference to such a decision It is, however, 
striking that within a few lines from each 
other in this Risk Note B the two words 
which inlegal parlance undoubtedly have 
very distinct meanings and even in non-legal 
and ordinary parlance have somewhat 
different meanings should be used. It is 
suggested that the two words are inter- 
changeable and were loosely inserted with- 
out any particular thought, butthis docu- 
ment has to be construed by this Court and 
Tam bound to say when I see in close con- 
catenation the words “theft” and “robbery” 
usedinthe same document, I cannot but 
think that it was intended that there should 
be some difference in the meaning of the 
two. To any ordinary person the word 
“robbery” undoubtedly carries a more 
sinister meaning than the word “theft” 
to those accustomed to the Penal Law 
‘of India the marked distinction between 
the two phrases as defined inthe Indian 
Penal Oode is, of course, obvious, Then 
again apart from the distinction which I 
eannot but think should be drawn between 
the meaning of the two words, we do 
observe that in the proviso there are ex- 
emptions which undoubtedly contemplate 
circumstances over which it cannot be 
expected that the Company's servants or the 
Company itself could have any effective 
control such as an outbreak of fire, an 
unforeseen event oraccident or, as I take it 
a robbery, (that is to say,a violent or for- 
cible abduction of goods from a running 
train under circumstances under which the 
servants of the Company were more or less 
in a position of helplessness). ; 

Under these circumstances I think that 
the contention of the learned Advocate for 
the appellant in thiscase must be accepted. 
Iam of the opinion that the circumstances 
indicate that whether on the part of the 
guard or whether on the part of the 
Railway Company or of both, there was in 
this case facts from which a clear inference 
of wilfui neglect must be drawn. I. also 
with all deference believe thatthe term “rob- 
bery” does not mean the same as the term 
“theft” and we have it in the evidence of 
the guard that there was na intimidation, 
force or violence and that the theft (fit 
was a theft) was carried by some person or 
persons whom he never eyen saw. 
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Under the circumstances I think that the 
appeal should be allowed, the judgment and 
the decree of the learned District Judge set 
aside and that of the Munsif restored. The 
appellant will be entitled to his costs in this 
Court and in the Courts below. 

Jwala Prasad, J.—I agree. 

A. N. A. Appeal allowed. 


MADRAS HIGH COURT. 
LETTERS PATENT APPEAL No. 176 oF 1924. 
January 20, 1926. 
Present:—Mr. Justice Devadoss and 
Mr. Justice Waller. 


SRINIVASA IYENGAR—PLAINTIFE— 
APPELLANT 
VETEUS ` 
VEELAYAN AMBALAM——DEFENDANT 
l — RESPONDENT. 


Limitation Act (IX of 1908), Sch. I, Art. 188—Suit 
by auction-purchaser for possession~-Defendant in pos- 
session under mortgage created by judgment-debtor after 
attachment—-Article applicable—Attachment, effect of, 
on subsequent alienations. - 

A suit for possession of properties by an auction- 
purchaser in execution of a decree is governed by 
Art. 138, Limitation Act. The fact that the judg- 
ment-debtor had created a usufructuary mortgage 
pending the attachment and the suit is brought 
against such mortgagee makes no difference in the 
applicability of the Article and would not enure for 
the benefit of the auction-purchaser who is bound to 
get possession within 12 years of the sale. |p. 720, col. 


The effect ofan attachment is to preserve the title 
of the judgment-debtor as it was on the date of the 
attachment for the benefit of the attaching creditor 
and, therefore, any title created after the date of 
the attachment to the prejudice of the attaching 
creditor cannot avail against the judgment-creditor as 
well as the auction-purchaser. The auction-purchaser 
gets it free from any encumbrance or any burden 
that might have been created by the judgment- 
debtor after the date of the attachment. [p. 720, cols. 


162.) 
Dinendronath Sannial v. Ramkumar Ghose (1), 


Arumalla China Subba Reddi v. Vasireddi Jayaram- 
ayya (3) and Nandigam Gangayya v. Madupalli Ven- 
kataramayya (4), relied on. 


Letters Patent appeal against the judg- 
ment of Mr. Justice Madhavan Nair,inS.A. 
No, 404 of 1922, dated the19th of September, 
1924, and printed as 85 Ind. Cas. 349, pre- 
ferred to the High Court against a decree of 
the Court of the Subordinate Judge, Ramnad 
at Madura, in A. S. No. 14 of 1921 (A.B. No. 
568 of 1919, District Court, Ramnad) pre- 
ferred against that of the Court of the 
District Munsif, Manamadura, in O. S. No, 
97 of 1918. 

Mr. K. Bhashyam Iyengar, for the Appel- 
ant, . 
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Mr. T. V. Muthu Krishnier, for the Re- 
spondent, 

JUDGMENT.—The suit property be- 
longed to one Venkataranganadha Naicker. 
It was sold in Court auction on the 13th of 
July, 189], in execution -of a small cause 
decree obtained against him and was pur- 
chased by the predecessor-in-title of the 
appellant. The sale was confirmed on the 
l4th of September, 1891. The property 
was attached before sale and during the 
pendency of the attachment, it was mort- 
gaged on the 15th June, 1891, by Venkata- 
ranganadha Naicker to the predecessor-in- 
title of the defendant. The plaintiff-appel- 
lant has brought this suit for redemption 
of the mortgage on the ground that the 
defendantis only a mortgagee and that he 
being the owner of equity of redemption is 
entitled to redeem the property. The Dis- 
trict Munsif decreed the appellant's suit, 
but the Subordinate Judge reversed it on 
the ground that the defendant had acquir- 
ed a good title by prescription. On second 
appeal Madhavan Nair, J., held that the 
appellant's suit was barred under Art. 137 
of the Limitation Act. E 

It is contended by Mr. Bhashyam Iyengar 
for the appellant that the defendant is only 
a mortgagee and what was sold on the 13th 
July, 1891, was only the equity of redemp- 
tion and that ‘he is, therefore, entitled to 
redeem the property. The defendant got 
an assignment of the otti of the suit pro- 
perty on the 29th of August, 1909. There is 
a recital in the deed of assignment that 
the land was being enjoyed as per ott: and 
hypothecation deeds and thatthe assiznee 
should enjoy the lands as per deed above 
referred to. On the strength of this recital 
if is contended that the defendant has been 
in possession of the property only as a 
mortgagee and he cannot, therefore, be said 
to have acquired any title to the property 
against the appellant. 

When property is sold in Court auction 
what is sold is the right, title and the inter- 
est of the judgment-debtor as it is on the 
date of the sale, and any private alienation 
or transfer pending the attachment is void 
against all claims enforceable under the 
attachment. Under s.64 of the ©. P. ©. an 
auction-purchaser gets title to the property 
free of any encumbrance or any title created 
by the judgment-debtor; after the property 
was attached pending the sale. The effect 
ofthe attachment is to preserve the title of 
the judgment-debtor as it was on the date 
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of the attachment for the benefit of the 
attaching creditor and, therefore, any title 
created after thedateofthe attachment tothe 
prejudice of the attaching creditor cannot 
avail against the judgment-creditor as well 
as the auction-purchaser, The auction- 
purchaser gets it free from any encumbrance 
or any burden that might have been created 
by the judgment-debtor after the date’ of 
the attachment. The mortgage of the lith 
June, 1891, could not have created a title 
against the auction-purchaser. The auction- 
purchaser obtained symbolical delivery of 
the property. He should have asked for 
possession of the property and if he did, 
the Court would have delivered the proper- 
ty to him, forthe mortgagee claimed only 
under the judgment-debtor, and his posses- 
sion, therefore, was the possession of the 
judgment-debtor and if he was unable to 
obtain possession, he should have forced his 
right by suit. The proper Article applicable 
toa case likethis is Art. 138 of the Limita- 
tion Act. 

Granting for arguments sake that 
Art. 187 is applicable to the case, the ap- 
pellant should have brought his suit with- 
in 12 years ofthe date when the judgment- 
debtor was entitled to possession, It is 
contended by Mr. Bhasbyam Iyengar that 
the appellant's predecessor-in-title was not 
entitled to possession as the property was 
under mortgage. Exhibit I isthe mortgage- 
deed, dated the 15th June, 1891. The period 
fixed in the document is five years and in 
1896, therefore, the mortgagor was entitled 
to possession. The contention of Mr. 
Bhashyam Iyengar is that, so long as the 
usufructuary mortgagee isin possession, the 
mortgagor is not entitled to possession. It 
is very difficult to follow his argument, for 
when a usufructuary mortgage is created for 
a period of five years the mortgagor would 
be entitled to possession on the expiry of 
the period; otherwise if the argument is to 
hold good, it.might be said that for 60 
years the mortgagor would not be entitled 
to possession, In this case the suit should 
have been brought within 12 years from 
loth June, 1896, but it was brought on 4th 
April, 1918, and it is, therefore, barred by 
limitation. 

It has been seriously argued that in- 
asmuch as the defendant claimed only a 
mortgagee’s right, the appellant is entitled 
to redeem the property. This contention 
overlooks the fact that the defendant never 
claimed to be a mortgagee under the ap- 
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pellant. He, no doubt, claimed to be a 
mortgagee from the judgment-debtor. 
There is no privity of contract between the 
appellant and the defendant, and, even 
though the defendant claims only a mort- 
gagee's right, that would not give the 
appellant aright to redeem the property. 
If the auction-purchaser does not bring 
a suit for possession within 12 years under 
Art, 138 his suit for possession of the pro- 
perty purchased by him would be barred. 
The fact that the judgment-debtor has 
created a mortgage or a leasehold right 
pending the attachment would not enure 
for the benefit of the auction-purchaser who 
is entitled to get possession within 12 years 
of the sale under Art. 138. 

In this view, it is unnecessary to discuss 
in detail all the authorities quoted for and 
against the contention of the appellant. 
In Dinendronath Sannial v. Ramkumar 
Ghose (1) Sir Barnes Peacock in delivering 
the judgment of their Lordships of the 
Privy Council observes:— 

“Under (a private sale) the purchaser 
derives title through the vendor, and cannot 
acquire a better title, than that of the ven- 
dor. Under (a sale in execution of a 
decree) the purchaser, notwithstanding he 


acquires merely the right, title, and interest. 


of the judgment-debtor, acquires that title 
by operation oflaw adversely to the judg- 
ment-debtor and freed from all alienations 


er encumbrances effected by him sub- -. 
sequently to the attachment of the property. 


sold in execution.” 


In Girija Nath Roy Chowdhury v. Upendra 
Nath Pal (2) it was held by Mookerjee 
and Beachcroft, JJ., that “if the mortgaged 
property was under attachment in execution 
of a decree, when the mortgage was execut- 
ed, the mortgage would be ‘inoperative, 
under s. 276 of the C. P. C. of 1882, against 
the execution purchaser, although the decree- 
holder was not prejudicially affected by 
the mortgage.” In Arumala China Subba 
Reddi v. Vasireddi Jayaramayya (3) my 
brother Odgers, J., held that a person 
who has purchased the property during 
attachment cannot apply to set aside the 
Court auction sale as the conveyance to 
him is void against the claims enforce- 


(1) 70.107; 4 Shome L. R. 236; 8 I. A. 65; 10 C. L. 
R. 281; 4 Sar. P. ©. J. 218; 5 Ind. Jur. 376; 3 Ind. 
Dee. (N. 8.) 619 (P. C). 

(2) 20 Ind. Cas. 241. 

(3) 76 Ind, Cas, 853; 17 L. W, 680; A. I. R, 1923 
Mad, 659. 
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able under the attachment. The prin- 
ciple of these decisions is that any 
private transferor any title created by the 
judgment-debtor pending the attachment 
cannot in any way affect the right of the 
attaching creditor to have the property sold 
and delivered free of the title created by 
the judgment-debtor. The provisions of 
s. 64, ©. P. O., are clear in its terms and no 
one who gets a title from a judgment- 
debtor pending attachment can set up that 
title against the attaching creditor or 
the auction-purchaser. The case in 
Nandigam Gangayya y. Madupallt Venkat- 
aramayya (4) does not help the appellant. 
In that case the attaching creditor agreed 
for a consideration with the purchaser 
pending the attachment to release an item 
of the attached property and not to bring 
it to sale in execution of the decree. The 
assignee of the decree with notice of the 
agreement was held not entitled to proceed 
against the item of property agreed to be 
exempted from sale in execution. Ifin this 
case the defendant's predecessor-in-title had 
agreed to hold the property under the 
appellant’s predecessor-in-title and executed 
to him an agreement, the matter would be 
different. No such agreement was executed 
and no contention is put forward that the 
defendant's predecessor-in-title ever agreed 
to hold the property as mortgagee of the 
appellant's predecessor-in-title. 
Considerable argument was advanced to 
show that the word “void”? ins. 64 means 
only “voidable.” If is, unnecessary to con- 
sider this contention, for, whether it is void 
or voidable, it is immaterial for the present 
purpose. The auction-purchaser’s clear 
right was to get possession of the property; 
but not having got possession of the property 
within thetime allowed by law, he is not 
entitled to possession, and it is immaterial 
what the title of the present defendant is. 
If the claim of the auction-purchaser is 
barred against the judgment-debtor, it is 
equally barred against any person who 
claims under him. . 

Another contention put forward by Mr. 
Bhashyam Iyengar is that this isa suit to 
redeem and, therefore, neither Art. E37 nor 
Art. 138 is applicable to the case. As I have 
already observed, the relationship of mort- 
gagor and mortgagee never existed between 
the appellant and the defendant or their 

(4) 72 Ind. Oas. 839; 44 M. L. J. 80; 16 L. W. 988; 


31 M. L. T. 423; (1923) M. W. N. 51; A. L R. 1923 
Mad. 230, ° 
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predecessor-in-title, and, therefore, the 
plaintiff cannot redeem the property when 
it is not subject to a mortgage in his 
favour. When the auction-purchaser pur- 
chased the property he purchased it free 
of the mortgage and not subject to the 
mortgage. If he had bought it subject 
to the mortgage, the auction-purchaser 
would be entitled to redeem the property 
as he purchased only the equity of redemp- 
tion. As already observed, what was sold 
in 1391, was not the equity of rédemption 
but the property itself. Therefore 
decision in Taramiya Pirsaheb v. Shiblisaheb 
Fakirsaheb (5) has no application to the 
present case. Sontyana Gopala Dasee v. 
Inaputalapula Kami (6) is not applicable as 
the defendant or his predecessor-in-title 
never held out that he wasa mortgagee 
under the appellant's predecessor-in- title. 

The appeal, therefore, fails and is dismiss- 
ed with costs. f 

V.N. V. 


A, N., À. 

(5) 57 Ind. Gas. 568; 44 B. 614; 22 Bom. L. R. 802. 

(6) 64 Ind, Cas. 328; 44 M. 946; (1921) M. W. N. 335; 
41 M. L. J. 194; 13 L. W. 685. 


Appeal dismissed, 


OE eaeh n ae, 


T NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Fieast Civiu APPEAL No. 36 or 1925. 
August 16, 1926. 
Present:—Mr, Kinkhede, A. J. C. 
Thakur RAGHURAJ SINGH— 
JUDGMENT-DEBTO #— APPELLANT 

` VETSUS 
Thakur DEBISINGH —DercrREE-HOoLDER 
— RESPONDENT. i 
C. P. C. (Act V of 1908), s. 60—Impartible estate, 
whether inalienable and exempted from attachment 
—Obari village in Damoh District, C. P., nature of 
—Erxemption from attachment—Burden o f proof— 
Finding not attacked in grounds of appeal, efect 


of. 

The mere fact that property is impartible does 
not make it inalienable and as such exempt from 
attachment and sale in execution ofa decree against 
the holder thereof. [p 722, col. L] - 

Sartaj Kuari v. Deoraj Kuari (1), Rama Krishna 
Rao v. Court of Wards (2) and Durgadut Singh v., 
Rameshwar Singh (3), followed. l 
‘ The burden of proving that a property such as 
an Obari village, forms an exception to the ordinary 
rule inthe matter of attachment and sale in execu- 
tion of a decree lies on the judgment-debtor who 
claims such an exenption (i521, 

Abdul Husain v. Meghraj (4), Followed. 

There is nothing in the nature of the estate held 
by an obaridarin villages in the District of Damon 
in tha Central Provinces, which precludes the holder 

pfthe estato forthe time being from alienating the 
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property or any portion thereof and a ereditor of 
the holder thereof can proceed against it in satis- 
faction of his claim against him. |p. 721, col. 2.] 

A tinding of the lower Court may be deemed to 
have been accepted as correct if it is not made the 
subject of a ground of appeal in the Appellate Court. 
(ibid. ] Wr 
Appeal from the deeree ol the Additional 
District Judge, Damoh, dated the Ist May, 
1925, in Miscellaneous Judicial Case No. 45 
of 1924. 

Mr. P. C. Dutt, for the Appellant. 

Messrs, Atmaram Bhagwant and L. S. A. 


Ghadgay, for the Respondent. 


JUDGMENT.—This appeal arises out 
of ezecution proceedings based on a decree 
obtained by the respondent, Debisingh, 
against the appellant, Raghurajsingh, for 
arrears of maintenance as also future main- 
tenance, The judgment-debtor is the obari- 
dar of a number of villages which have 
been held in the family for generations, 
whereas the decree-holder isa junior mem- 
ber of the family entitled only to mainten- 
ance, The decree-holder attached Mouza 
Hindoriain execution of his decree. The 
judgment-debtor preferred an objection on 
the ground that it is not liable to attach- 
ment and sale, in other words, thatit is 
inalienable as it forms part of an impartible 
estate. The Executing Court held enquiry 
into this matterand came to the conclusion 
that the judgment-debtor failed to prove 
that the estate under attachment was not 
The judg- 


ment-debtor has, therefore, come up in 


appeal, 

It is:contended before me that as the 
estate is impartible it must necessarily 
follow that it is inalienable also, So far as 
I have been able to understand the nature 
of this estate it appears to me that there is 
nothing which precludes the holder of the 
estate for the time being, the judgment. 
debtor in this case, from alienating the 
‘property or any portion thereof. As a 
matter of fact if is admitted before me 
that the present judgment-debtor has him- 
self mortgaged the property very heavily, 
We are not here concerned with the ques- 
tion as to whether the junior members of 
the family have any such interest” in the 
estate as would entitle them to alienate it 
at their pleasure. The question raised ig 
one of the transferability of the judgment- 
debtor's interest therein. The matter in- 
volved in this appeal is, so far as I can 
judge, set at rest by the decisions of the 
Judicial Committee in Sartaj Kuari v, 
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Deoraj Kuari (1) as also in kama Krishna 
iao v. Court of Wards (2) where their 
Lordships have subscribed to the view that 
the holder of the impartible estate can 
alienate it ab his pleasure. This clearly 
affirms the right of his creditors to proceed 
against the estate for satisfaction of their 
claim against him. It follows that the 
Kolder of an: impartible estate is not en- 
titled in answer to such a claim to raise 
the contention that he has no disposing 
power over the estate held by him. Their 
Lordships of the Privy Council have also 
expresséd a view in Durgadut Singh v. 
Rameshwar Singh (3) that property granted 
as babuana to ajunior member of Darbhanga 
Raj family in lieu of money. maintenance 
though impartible was not by reason , of 
that fact inalienable and that it may be 
alienable. This shows that everything 
depends upon the custom. obtaining in 
sueh impartible estates. In Durgadut 
Singh v. Rameshwar Singh (3) the family 
custom of the so-called: inalienability was. 
held not-established. Inthe present case 
also the Additional District Judge has held 
that it is not established and that finding 
may be said to have been accepted as it is 
not the subject of any ground of appeal 
before me. The burden was as ‘pointed 
out by this Court in Abdul Hussain v.’ 
Meghraj (4) on the appellant to prove that 
his Obari village formed an exception to the 
ordinary rule, 

-The appeal, therefore, fails and is dis-- 
missed with costs. Pleader’s fee Rs. 40. 


rA. N, A. Appeal dismissed. 

.(1) 10 A. 272; 15 Í. A. 51; 5 Sar. P. O. J. 139; 12 
Ind. Jur. 213; 6 Ind. Dec. (xN. s.) 182 (P. 0). 

*(2) 22 M. 383; 1 Bom. L. R. 277; 3 0. W. N. 415; 26 
Y: A. 83; 7 Sar. P. O.J. 481; 9 M. L. J. Sup. 1; 8 Ind. 


Dec. (N. s.) 276 (P. O). 
(3) 4 Ind. Cas. 2; 36 O. 943, 13 C. W. N, 1013; 11 
Bom, L. R. 901; 6 M. L. T. 68; 10 0. L. J. 233; 


GA. L. J. 847; 19 M. L. J. 567; 36 I. A. 176 (P. C). + 
(4) 78 Ind, Cas. 780; 7 N. L. J. 110; A.L R. 1924 
Nag. 133. ; . 





f MADRAS HIGH COURT. 
_ ORIGINAL SIDE APPEAL No. 98 or 1925, 
April 16, 1926. 
. Presènt :—Mr. Justice Krishnan and 
: Mr. Justice Venkatasubba Rao. 
THATHA SEETHARAMA CHETTY— 
: PLAINTIFF—APPELLANT 
: versus 
Tan ADMINISTRATOR-GENERAL or 
. MADRAS—DErenvpant—REsPponDENT. 


Administrator-General's Act (II of 1874), ss, 8, 62 
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— Assets; whether includes immoveables—‘‘Collection”. 
of assets, meaning of, in respect of immoveable pro-" 
perty—Commission on value of property, right of 
Administrator-General to. l 
On obtaining Letters of Administration vesting the 
estate ofa deceased person, the Administrator-Gene-. 
ral took possession of all the properties belonging to 
the deceased and hed been administering them for 
over 10 years. He sold some of them and paid off 
debts and claims and leased ont two shops belonging: 
to the estate, from time to time to tenants and col- 
lected the rents and paid the revenue and taxes and 
kept them in proper repair and generally managed’ 
them as an owner would. The properties were en- 
tirely under his control during the pericd of adminis- 
tration. The administration having been completed, he 
was directed to hand over possession of the twe shops; 
Held, that the shops were assets collected and dis- 
tributed in due course of administration by the Ad-- 
ministrator-General within the méaning of s. 52, cl. (2). 
of Act II of 1874 and he was, therefore, entitled toa, 
5 per cent. commission on their estimated value. [p.. 
723, col. 1.} i i 
The word “assets” in s. 3 includes moveable as well 
as immoveable properties. [ibid.} Mb 
The Administrator-General cannot ke said to col- 
lect the estate or to earn a commission by merely 
taking out Letters of Administration and thereby’ 
getting the legal right to deal with the propérties, «if 
he does not do anything more To apply tke term 
“collection” the doing of some act in egonnecticn with 
the assets whereby the Administrator-General incur- 
red trouble or expense or, responsibility ig necessary, _ 
though it does not necessarily imply realization by sale 
or by actual receipt or possession. The question, 
however, whether assets have been collected or nct 
has to be decided on the facts of each particular 
case. ~[p.723, col. 2; p: 724, col. 14 i 
Appeal from an order of. Mr. Justice 
Srinivasa Iyengar, dated the 18th Septem- 
ber, 1925, and passed in the exercise of the 
Original Testamentary Jurisdiction of the 
High Court, in O. P. No. 36 of 19210.. - 
Mr. N. Chandrasekhara Iyer, forthe Ap- 
pellant. 
The Administrator-General, for the Re- 


spondent. 


JUDGMENT. - 
Krishnan, J.—The question for deci- 
sion inthis appeal relates to the commis- 
sion payable to the Administrator- General. 
The estate he was administering in the. 
present case consisted in part ofimmove- 
able properties, Administration having 
been completed, he has been directed by. 
the Court to hand over the two shops in. 
question here, to the heir. He claims a 5 
per cent commission on their estimated 
value under s. 52 of Act II of 1874, that 
Act being admittedly the govering Statute. 
The heir-at-law, the appellant, denied the 
claim and, has appealed to us against the 
order of the learned Judge on the Original 
Side allowing it. 
On obtaining 


` 
. 
` 
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vesting the estate of the deceased in him, 


the Administrator-General took possession . 


of all the properties belonging to the 


‘estate and has been administering them 


for over 10 years now. He sold some of them 
and paid off debts and claims. He leased 


out the two shops now in question, from: 


time to time to tenants and collected the 
rents and paidthe revenue and taxes, and 
kept them in proper repair and generally 
managed them as an owner would. The 
properties were entirely under his control 
during the period of administration and he 
is now prepared to hand over the shops to 
the heir-at-law. The question is whether 
in these circumstances the shops can be 
held to be “assets collected and distributed 


in dus courses of administration” by the 


Administrator-General within the meaning 
of 8.52, cl. (2) of Act IL of 1874 and whe- 
ther the Administrator- General is entitled 
to a5 per cent, commission on their estimat- 
ed value. 

Assets may consist of both moveable and 
‘immoveable properties. The definition of 
the word in s. 3 of the Act, last clause, makes 
this. quite clear. 


payment of debts and legacies” by Sale, J., 
in In the goods of Courjon (1). The pro- 
perties in question here are certain assets. of 


the deceased as they belonged to him. Sec- 
tion 52 refera to all kinds of assets including. 


immoveable assets, for there is no restric- 
tion in 1t as thereis ins. 18 which speaksof 
“moveable assets.” Theshops are, therefore, 
assets within the meaning of s. 52 


The question then is, have they been 
“ collected and distributed” by the Adminis- 
trator-General. There is no difficulty 
about the word “ distributed”, for they will 
be. distributed, when the Administrator- 


General hands them over to the heir-at-law. . 


But. ib is contended that they cannot be 
said to have been “collected” by the 
Administrator-General, In fact the argu- 
ment is that the term “collected” cannot 
properly be.applied to immoveable property. 
Itis said you cannot properly speak of col- 
lecting lands and houses. But the expression 
in the Act is “collecting assets.” Itis not 
very clear what the expression connotes 
when such assets are immoveables; there 
is no clus in the Act to its exact meaning. 


(1) 25 O, 65 at p. 74; 13 Ind, Dec. (xN, s.) 44, 


V. ADMINISTRATOR-GENERaL OF MADRAS. 


Assets have been defined- 
as “the property of a dezeased person. 
chargeable with and applicable to the. 


723. 
Some authorities have, however, been cited 
to us which | shall now consider, 

The first case cited is “In the goods of. 
Simpson” (2). It was ruled in it by Scot-. 
land, O. J., that under s. 27 of Act VIII of. 
1855 (corresponding tos,52 of Act II of 1874) . 
the word “assets ' included leaseholds as 
wellas cash and Government promissory . 
notes and that “collection | did not neces- 
sarily imply realization by sale or by, 
actual receipt or possession. The learned 
Chief Justice held that Government pro-, 
missory notes were collected as soon as 
they were taken possession of just like 
Bank notes, as they could be sold in the, 
market and readily converted into cash. 
Bittleston, J., expressed a doubt on this 
point but nevertheless agreed to the order. 
As regards leassholds which. were the only. 
immoveables in the case the learned J udges, 
held that though the Administrator-General. 
had got the title deeds into his possession, 
he had not brought himself fairly within 
s. 27 and they disallowed commission - to. 
him in the exerċise of their discretion under 
s. 22 as he had done nothing further. 

Thiscase was quotedand followed by Sale, 
J., In the goods of Gourjon (1) already 
cited above. The learned Judge points out, 
that in the Madras case it was implied that. 
to apply the term ‘collection,’ “the doing of 
some act in connection with the assets: 
whereby the Administrator-General incur- ` 
red trouble or expense or responsibility '“ 
was necessary and as in the case before him 
the property was in possession of a painidar 
and all that the Administrator-General did 
was to collect the. rents, he could not be 
given a commission on the value of the 


property but only on therents collected. 


The question arose again in Watkins v. 
Sarat Chunder Ghose Moullick (3) where 
commission calculated on the value of the 
corpus of the testator’s estate was claimed. 
but refused to the Administrator-General. 
on the ground that possession was with a 
Receiver appointed by Court-and not with 
the Administrator-General who only receiv- 
ed suchsums as the Receiver paid. Their 
Lordships held that though the -estate 
vested in him, the Administrator-General, 
could notbe said to have “collected” the 
estate. 

These authorities show that the Adminis- 
trator-General does not earn a com- 
mission by merely taking out Letters of 


@) 1 BM. H. 10. R, 171 
(8) 31 O. 57 


= t 


724 THATHA SRETHABAMA CHETTY b. ADMINISTRATOR-GENERAL OF MADRAS.. [97.I. O. 1926] 


Administration and thereby getting the 
legal right to deal with the properties, 
if he does not do anything more. It 
seems to me that in each case the ques- 
tion whether assets have been “collected” 
or not has to be decided on its own parti- 
cular facts. It is not possible to lay down 
general rules. On the facts of the present 
case Iam inclined to think that there has 
been “collection” of the assets including 
he two shops and there will be distribution 
on the delivery over of the shops to the heir- 
at-law. The Administrator-General is, 

therefore, in my opinion, entitled to his 9 
per cent. commission on their market value 

as well, The appeal is dismissed with 

costs. . ; 

: VYenkatasubbda Rao, J.—The point 
to be decided in this appeal is: what con- 
stitutes under s. 52 of the Administrator- 
General’s (Act IL of 1874) “collecting” of 
assets, with reference to immoveable pro- 
perty. Ithas been contended by the Ad- 
ministrator-General that under the Act 
commission is payable to him when he 
gets legal control over the estate. To 
take a concrete case: a man dies possessed 
of immoveable property of great value, 
The Administrator General obtains Letters 
of Administration and does nothing more 
and finds himself in a position to exercise 
without question acts of ownership over 
that property: in sucha case he contends 


It may be observed that s. 27 of-Act VIIL. 
of 1889 which was then under consideration 
corresponds to s. 5201 Act II of 1874. In 
In the goods of Courjon (1) the testator was 
entitled toa certain zemindari property which 
he had leased in perpetuity, the lessee or 
patnidar being in possession subject to pay- 
ment ofafixed rent. Sale, J., accepted the 
test laid down by Scotland, ©, J., in the 
Madras case and held: ° 

“But as regards the rest or corpus . of 
the zemindart property, the Administrator- 
General has not, if would appear, done 
any act which would constitute it an asset 
collected by him.” 

The Administrator General was notallow- 
ed commission in respect of this portion vf 
the estate. i 

In Watkins v. Sarat Chunder Ghose 
Moullick (3) commission was claimed`on 
the value of the corpus of the testator’s. 
share in a joint estate of which the Receiver 
was in possession. It wasdecided by a Bench 
of thres Judges that the Administrator- 
General was not entitled to commission, 
Maclean, O. J., observed :— 

“It would, I consider, be straining the 
language of the section to say that he had 
‘collected’ this asset. I do not see how he 
can successfully say so,” 

The language of the section is unhappy 


_ and is calculated to create much difficulty. 


` that.he is entitled to his 5 per cent. com- ` 


mission. This argument is clearly opposed 
to authority. ‘Assets’ includes immovable 
ba well as moveable property (see s. 3). 
When it is intended to confine assets to 
moveable property only, the expression that 
is used in the Act is, “moveable assets” 
(see s. 18). It is, therefore, clear beyond 
doubt that the word “assets” in s. 52 in- 
cludes both moveable and immoveable pro- 
perty, What constitutes collecting of im- 
moveable assets has been the subject of 
some decisions. In In the goods of Simpson 
(2) dealing with leaseholds; Scotland, O. J., 
observed :— ; 

“With regard to the leaseholds I think 
the claim to commission is not brought 
fairly Within -the provisions of the 27th 
section. What ‘expense’ or ‘trouble’ has 
the Administrator-General incurred in 
reference to these leaseholds? The evi- 
dence shows that all that he did was to 
take the title-deeds which were handed 
‘over to him. He incurred no ‘responsibil- 
ity’ by so doing.” 


+ 


However that may be, there is, as I have 
shown, considerable authority for the posi- 
tion that the Administrator-General’s argu- 
ment is untenable. 

The point whether assets have been col- 
lected within the meaning of the section, 
is treated in each case, as a question of fact, 
in the ruliags to which I have referred. 

I am free to confess that I find it difficult 
to accept some of the reasoning adopted in. 
these cases, butI amnot willingtotreat these . 
authorities as not bifiding. On these facts 
of the present case, I am- not satisfied -that 
the learned -Judge is wrong in his view that 
there has been “collection” under the ‘secs. 
tion. ln the result, the appeal- fails and is - 
dismissed with costs, 


V.N. V. Appeal dismissed.. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND Orvin APPEAL No 13 or 1924, 
March 4, 1926, 
Présent:—Mr. Kennedy, A. J. C., and 
- Mr. Rupchand Bilaram, A. J. ©. 
RAMSING JABALSING—PLatntIFF 

l —ÅPPELLANT 
- versus 
PARSRAM ap ANOTHER— DEFENDANTS 
— RESPONDENTS. 

Mortgage—Mortgage by way of conditional sale— 
Redemption, whether permitted, after expiry of time 
for payment-—Practice in Sind before Transfer of 
Property Act (IV of 1882) was extended to Sind. 

In the absence of statutory law or any established 
practice, the doctrine of equity recognized by the 
English Courts that the time stipulated ina mort- 
gage-deed is not of the essence of the contract has 
no application in India and on breach ofthe con- 
dition of re-payment, a mortgage by way of 
conditional sale executes itself and the transaction 
is closed and becomes one of absolute sale without 
any. further act of the parties or accountability 
between them. [p. 727, col. 1.] 

Thumbusawmy Moodelly v. Hossain Rowthen (1), 
relied upon. 

In the Province of Sind a Court will not. permit 
the mortgagor to re-open a transaction effected before 
the Transfer of Property Act was made applicable 
to Sind and redeem the property, if the time for 
payment was passed, [ibid.] 

Sileman v, Lalumal (2) and Ghulam Muhammad v. 
Hariram (3), relied upon. 


Appeal from the judgment and decree, 
dated the 20th December, 1923, of the Dis- 
trict Judge, Sukkur, in First Appeal No. 
94 of 1923, from the judgment and decrees, 
dated the 16th June, 1923, of the Joint 
o Shikarpur, in Suit No. 614 of 


Mr. Tolasing Khushalsing, for the Ap- 
pellant. | 
Mr. G. A. Ktkla, for the Respondents. 


JUDGMENT.—This second appeal 
arises out of a suit for redemption of an 
alleged mortgage or mortgages. 

The plaintifi-appellant is the son and 
legal representative of one Jabalsing the 
original mortgagor. The defendants-re- 
spondents are the sons and legal representa- 
tives of one Choithram the original mort- 
gagee.. 


It appears that on July 12, 1900, Jabal- 
sing mortgaged without possession certain 
agricultural lands bearing survey Nos. 47, 
48and 49 to secure the payment of a loan 
of Rs. 1,260. “He made default in pay- 
ment. On June 6th, 1901, the parties sub- 
mitted their disputes to private arbitration 
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by a reference which inter alia recites that 
Jabalsing was notin a position to pay the 
debt, that he was prepared to sell the pro- 
perty to Choithram, and that the arbitrator 
was empowered to decree the sale of the 
property on such terms &s he thought fit. 
This reference resulted in a consent decree 
being passed in Suit No, 739 of 1901 in 
terms of the award passed by the arbitrator. 
The award is inartistically drawn up and is 
not free from circumlocution and redun- 
dancy. Paragraph lof the award recites 
that the mortgaged property is sold to 
Choithram by virtue of the award for the 
sum of Rs. 1,260, that Jabalsing has no 
interest therein, and that he would get the 
name of Choithram brought on the Revenue 
Records in place of his.own name. Para- 
graph 2 allows Jabalsing three years’ time 
to pay Rs. 1,260 by two instalments the 
first instalment of Rs. 306 on or before 
May 6th, 1903, and thesecond instalment of 
Rs, 954 on or before June 6th, 1904, and 
provides that on due payment of the two 
instalments Jabalsing would be entitled to 
get back the property, and on his failure 
to pay either instalment he would have no 
claim to the land and would effect the 
necessary mutation of namesin the Revenue 
Registers. Paragraph 3 declares that the 
possession of the property was to bein the 
hands of Choithram who was at liberty to 
cultivate it ornot and in the event of his 
realising any produce he was to aceount for 
it to Jabalsing. Paragraph 4, however, in 
clear terms declares that Jabalsing was to 
remain in physical possession of the proper. 
ty and to enjoy its produce and that in the 
event of his making default in payment of 
the instalments Choithram had the right 


. to obtain possession and get mutation of 


names effected in execution proceedings. 
Paragraph 5 which isthe last paragraph of 
the award reiterates with greater emphasis 
whatis stated in paras. 1, 2, and 4 and 
makes no mention of the terms of para. 3 of 
the award. 

With the object of paying the first instal- 
ment of Rs. 806 Jabalsing made cer- 
tain arrangements with one Udhowdas and 
he, Udhowdas, and Choithram again sub- 
mitted their alleged disputes to a private 
reference, which resulted in an award made 
a decree of the Court in Suit No. 850 of 
1903 by which Choithram relinquished his 
rights over survey No. 47 and Udhowdas 
was declared to be its owner, in considera- 
tion of his having paid Rs, 306 to Choith- 


_— 
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yam asthe amount due on the first instal- 
‘ment and a further sum of Rs. 302 to 
Jabalsing for his own use. This award 
which is more precise declares that Jabal- 
sing would remain in possession of the 
|. survey number and enjoy its produce, that 
he would pay three instalments of Rs. 48 
each on the 4th of May in each of the three 
years, 1904, 1905 and 1906, and pay 
Rs. 464 on May 4th, 1907, and on his 
doing so he would be entitled to get back 
the land from Udhowdas. If he made 
default in payment of any instalment, 
Udhowdas would have the right to get 
possession of the survey number, and have 
mutation of names effected in execution 
proceedings, and Jabalsing would have no 
‘further right therein. l 

On May 5th, 1904, Jabalsing and Choith- 
ram put in a consent application for adjust- 
ment of the decree in Suit No. 739 of 1901 
which recites that Jabalsing had received 
“Rs. 400 from Choithram as considera- 
tion for the out and out sale of survey No. 49 
‘and two acres out of survey No. 48 out of 


- “which he had paid Rs. 337 in part satis- 


‘faction of the second instalment and had 
‘obtained one year’s time to pay the balance 
and thatin theevent of his failure to pay 
‘game within the time allowed Choithram 
‘would become the owner of the remaining 
‘portion of survey No. 48 and be entitled to 
get possession thereof and to have muta- 
‘tion of names effected. 
~>- Jabalsing made default in payment of 
the ‘instalments to Udhowdas and also of 
‘the balance of the amount to Choithram. 
On January Ist, 1907, Udhowdas obtained 
‘possession of the land transferred to him 
under the decree of 1903 and in his turn sold 
to Choithram. ` 

In March, 1907, Choithram obtained pos-’ 
‘session of the remaining portion of survey 
No. 48 and got mutation of names effected 
‘by applying in execution proceedings in 
Suit No. 739 of 1901. Choithram and his 
heirs continued in possession ‘of the land 
till 1921 when the present suit was insti- 
tuted. | 
` Itis contended on behalf of the plaintiff 
that the award in Suit No. 739 of 1901 
created a usufructuary mortgage in favour 
of Choithram, and nothing more, and that 
he was entitled to redeem that portion of 
survey No. 48 which Choithram got posses- 
sion of by applying in execution proceed- 
ings in that suit. Itis further urged that 
in any case both the award in Suit No. 739 
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of 1901 and in Suit No. 850 of 1903 at most 
amounted to mortgages by way of con- 
ditional sale and that the plaintiff was, 
therefore, entitled to redeem both the 
survey Nos. 48 and 49 on payment of the 
amount due in respect of the said mort- 

ages, — 

For the purpose of proving that‘ the 
first. transaction amounted to a usufruc- 
tuary mortgage, the learfied Pleader -for 


the plaintiff has placed great reliance on 


para. 3 of the award, and has urged that as 
soon as Choithram obtained possession of 
any portion of the land in execution pro- 
ceedings, he was bound to account for its 


produce to the mortgagor. 


We are unable to accede to his contention. 


“We must read the award as a whole and 


as far as possible give effect to every 
part of it. The circumstances leading up 
to the reference and the award as also 
the subsequent conduct of the parties is 
against any supposition that the award 
was either intended to create or was 
treated as having created a usufructuary 
mortgage. Jabalsing had made default 
in payment of Rs, 1,260. He was prepared 


„to sell the property to Choithram. Heleft 


it tothe arbitrator to settle the terms-and the 
arbitrator allowed him three long years to 
pay up the principal amount and made 
Choithram to forego interest for that 
period subject to the condition that if he 
failed to pay the instalments his equity 
for redemption was to be extinguished. 
It is not difficult to reconcile para. 3 
of the award with the rest of it, if it be 


-assumed that the arbitrator was anxious to 


give the transaction an appearance of an 
out and out sale by declaring that Choith- 
ram was in judicial possession of the 


-land from the date ofthe award and at 


the same time tosecure to Jabalsing the 
enjoyment of the produce of his land sò 
long as he acted up to the terms of the 


‘award by further declaring that in the 


event of Choithram taking physical posses- 
sion of the land in his right as owner, hé 
should account for the produce to .Jabal- 
sing during the period in which Jabalsing 
had made no default. Olause (3) was 
never intended to be acted upon and was 
not acted upon. Jabalsing was conscious 
that his rights of redemption would be 
irretrievably lost if he made default as is 
shown by his anxiety to enter into the . 
subsequent transactions and by the fact that 
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during his lifetime he never claimed to 
redeem the property. , , 
We have no hesitation in holding that 
the award in Suit No. 739 of 1901 did 
not create a usufructuary mortgage.at all. 


The first contention of the plaintiff, there- 


fore, fails, gs l l 
The second contention, of the plaintiff 
is based on the doctrine of equity recogniz- 
ed by the English Courts that the time 
stipulated in a mortgage-deed is not of 
the essence of the contract. But, as point- 


ed out by their Lordships of the Privy 


Council in Thumbusawmy Moodelly v. Hos- 
sain Rowthen (1) this doctrine has, in the 
absence of statutory law or any established 
practice to that effect, no application on 
India, and that on the breach of the condi- 
tion of re-payment, the contract executes 
itself, and the transaction is closed and 
becomes one of absolute sale without any 
furtheract of the parties or accountability 
between them. 
' The Transfer of Property Act which 
gives effect to the English doctrine of 
equity was extended to Sind long after the 
mortgage had executed itself by breach of 
the condition. And apart from there being 
any established practice to the contrary, 
the old Sadar Court of Sind had in a 
case coming from the same District as 
early as 1885 held in Stleman v. Lalumal 
(2) that in this Province the Court would 
not permit the mortgagor to re-open the 
transaction and redeem the property if the 
time for payment was passed. Thesame 
view was accepted by a Bench of this 
Court in Ghulam Muhammad v. Hariram 
(3). Assuming that the two transactions 
were mortgages by way of conditional 
sale, the plaintiff is not entitled to any 
relief. 
necessary for us to go into the further 
questions raised on behalfofthe defendants 
as to the transactions being by way of out and 
out sale with a condition for re-purchase on 
certain terms and to the right, if any, 
of the plaintiff being further barred by the 
subsequent execution proceedings. 

The appeal fails and is dismissed with 
costs, : 


P, B. A. Appeal dismissed. 
A. N. A. | 
(1) 1M.1; 21. A. 241; 3 Suth. P. C. J. 198; 3 Sar; 
P. ©. J. 531; 1 Ind. Dec. (ny, s.) 1 (P. C.). 
(2) 18. S. D. 301. 
i) 18. L. 
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MADRAS HIGH COURT. 
SECOND CIVIL APPEAL No. 1283 or 1923. 
: March 12, 1926. 
Present :—Mr. Justice Devadoss. 
PARVATHI ACHI AND OTHERS— 
Puarntires Nos. 2 anp 3— 
APPELLANTS 
` - versus l 
-SUNDARAM AND oTsers—DeEFENDANTS— 
i _ . _ RESPONDENTS. 

C. P. C. (Act V of 1908), O. VI, r. 17—~Amendment. 
of plaint—Omission to amend- after objection in 
written statement, effect of. ees 

Though Courts should not refuse petitions for 
amendment of plaint without proper grounds, yet 
where a plaintiff is negligent or where he insists 
upon proceeding with a suit as framed, notwithstand- 
ing objection raised by the defendant and fails, the 
Appellate Court should hesitate to grant an applica» 
tion for amendment at the mere request of the 
plaintiff. [p. 728, col. 1.) 

In proper cases, no doubt a plaint can be amended 
‘even in second appeal, but this will depend upon the 
circumstances of the case. Where the plaintiff will 
not suffer irreparable damage by his application not 
being granted, and a second suit will lie, the High 
Court in second appeal may decline tointerfere with 
the discretion of the lower Court in refusing to allow 
an amendment. [2b14.] š 
` Second appeal against a decree of the 
Court of the Additional Subordinate Judge, 
East Tanjore at Mayavaram, in A.S. No. 42 
of 1922, (A. S. No. 221. of 1922) District 
Court, East Tanjore, preferred against that 
of the Court of the Additional District 
Munsif, Tiruvalur, in O. 8. No. 120 of 1920, 
(O. 8. No. 346 of 1919; Principal District 
Munsif's Court, Tiruvalur). 

Mr, M S. Venkatarama Aiyar, for the 
Appellants. 

Mr. N. Muthuswami 
spondents. 

J UDGMENT.—The only point argued - 
in this second appeal is that the lower Ap- 
pellate Court should have allowed the 
plaintiffs to amend their plaint. The lower 
Appellate Court held that the appellants 
were not entitled to any indulgence as 
they failed to apply to the first Court not- 
withstanding the contention raised by the 
respondents that the plaintiffs were notin 
possession of the property in dispute.. The 
suit as framed was one for the issue of a 
permanent injunction. The defendants in 
their written statement pleaded that the 
plaintiffs were not in possession and that 
the suitfor injunction was not maintain- 
able and an issue was specifically raised in 
the first Court’'and was tried, and the Court 
found that the plaintiffs were not in pos- 
session of the property. The plaintiffs 
eould have asked the first Court to allow 


Aryar, for the Re- 
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them to amend the plaint by asking for 
possession and they failed to do so. The 
contention of Mr. Venkatarama Iyer for 
the appellants is that another suit was 
filed for possession on the ground of title 
and that the plaint in that suit was return- 
ed and for some reason or other was not 
represented. If that was so the present 
plaintiffs ought to have applied for amend- 
ment of the plaint seeing that the other 
suit which they wanted to proceed with 
could not be continued on account of some- 
thing which happened before the trial of 
this suit. No doubt, Courts should not 
refuse petitions for amendment ‘without 
proper grounds but where the plaintiff is 
negligent or where he insists upon proceed- 
ing witha suit notwithstanding the objection 
raised by the defendant and fails, the Court 
should hesitate to grant an application of 
this kind at the mere request of the plaint- 
iff. In thiscase the plaintiffs ought to have 
known that they had not possession of the 
suit property and inasmuch as the defend- 
ants contested the fact that they were in 
possession at the earliest opportunity, they 
should have asked for the leave of the 
Court to amend the plaint by adding a 
prayer for possession. For reasons best 
known to themselves, they had not done 
so and in the lower Appellate Court they 
asked for leave to amend the plaint. In 
proper cases, no doubt, the plaint could be 
amended even in second appeal, but this 
will depend upon the circumstances of the 
case. In this case I am satisfied that the 
plaintifis. would not suffer irreparable 
damages by the request not being granted, 
If advised they could file another suit for 
possession of the property on the ground 
of title’ That being so, I cannot hold that 
lower Appellate Court was wrong in re- 
fusing to grant the prayer of the plaintiffs 
to amend the plaint. This is the only 
point argued in second appeal and the point 
is not sustainable. 

In the result the second appeal fails and 
is dismissed with costs. 


VN. Appeal dismissed. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLaTS Decuer No. 634 
oF 1924. 

May 7, 1926. 

Present ;—Mr Justice Cuming and 
Mr. Justice Page. 

MABAREK FAKIR—Dsrenpant— 
APPELLANT 
Versus 
BHUBAN MOHAN GHOSE AND OTHERS 

—PLAIsTIrrs— RESPONDENTS. 

Limitation Act (IX of 1908), ss. 4, 5—'Time requisite’ 
what is. 

No period could be regarded as requisite for ob- 
taining a copy under the Limitation Act which need 
not have elapsed if the appellant had taken reasonable 
and proper steps to obtain a copy of the decree or 
order. [p. 729, col. 2.] 


Pramatha Nath Roy v. William Arthur Lee (1), fol- . 
lowed. 


Appeal against a decree of the District 
Judge, Jessore, dated the 5th January, 
1924, affirming that of the Subordinate 
ee Jessore, dated the 27th September; 

Mr. Gopal Chandra Das (with him Babu 
Satyendra Kishore Ghose), for the Appellant, 

Babu Gour Mohan Dutta, for Babu Sarat 
Chandra De, for the Respondents, 


JUDGMENT. 

Cuming, J.—IJn the suit out of which 
this appeal arises the plaintiffs sued for a 
declaration of their title to and recovery of 
possession ofa certain property. The Sub- 
ordinate Judge decreed the suit in favcur 
of the plaintiffs with the exception of plot 
No. 2 ofthe settlement map. Against this 
decree the defendant appealed, and thé 
learned District Judge who heard the 
appeal held that it had not been brought 
in time and, therefore, was time-barred He 
further held that the appellant had not 
shown sufficient cause for admitting the 
appeal unders. 5 of the Limitation Aet. 
The appellant has appealed to this Court 
and he contends that the appeal was within 
time. j 
Now, it would appear that the judgment 
in the case was delivered on the 27th of 
September, 1923. The decree was not acı 
tually signed until the Sth October. On 
the 9th of October, the Civil Courts closed 
for the annual vacation and they re-opened 
on the 12th November. The appeal was 
actually filed on the 10th December. A few. 
more dates are also necessary. On the 2nd 
October, the appellant applied fora copy 
of the judgment andon the 5th October 
it was notified to him what folios and stamps 


~ 
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weré required. He supplied these folios 
and stamps on the 12thand 13th November, 
a copy of the judgment was actually deliver- 
ed on the 13th November. With regard 
to the decree, no application for a copy of 
it was made until the 3rd December, and 
the-copy was supplied on the 6th December. 
The limitation must be taken to run from 
the date of the decree and the date of 
the decree in accardance with the provisions 
of: the O. P.O. is the date of- the judg- 
ment; therefore, the due date for filing the 
appeal was the 28th October. The Courts, 
however, were closed on the 28th October. 
Section 4 of ths Limitation Act provides 
that * where the period of limitation pre- 
scribed for any suit, appeal or application 
expires on a day when the Court is clcsed, 
the suit, appeal or application may be 
instituted, preferred or madeon the day that 
the Court re-opens.” 
appeal should have been preferred on the 
12th of November. 
within the powerof the party to file the 
appeal then because he -had not-applied 
for acopy of the decree. Under s. 12 of 
the Limitation Act he was entitled to de- 
duct from the period the time requisite for 
taking a copy of the decree, or in-other 
words to tack it on tthe period of limita- 
tion. Now he applied’ for a copy of the 
decree on the 3rd December, and was suppli- 
ed with-a copy of the decree on the 6th 
December. Therefore, the time requisite for 
obtaining acopy of the decree was four 
days. If he isallowed to tack that period 
to the 1gth November, this would bring 
the last date for filing the appeal to the 
16th November. Therefore, clearly the 
appeal filed on the -10th of . December, 
would be time-barred. If, however, (without 
deciding so) he is further allowed to add on 
the period between the delivery of judg- 


ment and the signing of the decree by the. 


Court he would be able to add on 11 days 
more which would bring him to the 27th 
November. 
that heis entitled also to add on the time 
requisite for taking acopy of the judgment. 
Without deciding as to whether that period 


is to be counted separately from the period: 


necessary for obtaining 4 copy of the decree 
even if be is allowed to add ‘on this period 
he would still be out oftime. He applied 
for a copy of the judgment on the 2nd Octo-- 
ber, and on the th of October, he was 
informed of the necessary folios and stamps 
to be supplied. He did not until, apparent- 


MABAREK FAKIR V. BRUBAN MOHAN GHOSE. 


Therefore, clearly the. 


It was: not, however, 


Mr. Dass-has further contended ' 
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ly, thé 12th November, supply’ the neces- 
sary folios and stamps. The copy was ac- 
tually delivered on the 13th November. If, 
therefore, he is allowed to add five days 
more if would still be seen that his appeal 
was preferred beyond the period of limita- 
tion. 

It is, therefore, quite clear that the appeal 
was time-barred and the learned Judge was 
quite right in dismissing the appeal. 

The appeal, therefore, fails and isdismiss- 
ed with costs. 

Page, J.—Having regard tos. 4 of the 
Limitation Act it must be held that on the 
12th of November, the plaintiff's right of 
appeal was still subsisting, and if he had 
presented an appeal, or had applied for a 
copy of the decree on that day he would 
have been entitled therefrom to a further 
period that is the time requisite for obtain- 
ing a copy of the decree, within which to 
present his appeal. Hedid not apply for a 
copy of the decree, however, until the 3rd 
December, and by that time his right of 
appeal had ceased to exist, for inasmuch as 
he had not’ applied for a copy of the decree 

:.on the 12th November, thereafter his right 
“of appeal had become barred by limitation. 

Assuming for the purpose of argument, 
however, that: the appellant was entitled 
‘after the 12th of November to appeal within 
a further period requisite for obtaining a 
copy of the decree, in my opinion, he would 
still have been out of time on the ICth 
December, because “no period could be 

- regarded as requisite under the Act which 
need not have- elapsed if the appellant had 
taken reasonable and proper steps to obtain 
a copy ofthe decree or order,” ` Pramatha 
Nath Roy v. William Arthur (1) and with 

reasonable diligence he would have been so 

able to obtain a copy of the decree long 
before the 10th December. 

I agree that the appeal to the lower 
Court was barred by limitation and that this 
appeal must be dismissed. 

M. B. Appeal dismissed. 

A. N. A. fb 


(1) 68 Ind. Cas. 900; 49 I. A. 307; 31NM. L. T. 103; 
A. I. R. 1922 P.O, 352: 4 U.P. 


M. L. J. 763; 27 O. W. N. 156; 21 A. L J. 118: 37 O. 
D, J. 86; 18 L. W. 56; (1923) M. W. N. 526;49 U. 999 
(P. 0.) 
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NAGPUR JUDICIAL COMMIS- » 
SIONER’S COURT. 
Ssconp Civin APPBAL No. 336 or 1925. 
July 14, 1926. : 
Present :—Mr. Kinkhede, A. J. O. 
KALIRAM KUNBI—Puarntirr— 
APPELLANT 
Versus 
BAJILAL—DEFENDANT—RESFONDENT. 
Hindu Law—Separation, what constitutes—Mere 
cesser of commensality and residence, effect of-—Co- 
parceners in separate enjoyment of common property 
by arrangement—Alienee, rights of. 
_ Mere cesser of commensality and residence is not 
sufficient to constitute separation in the eye of 
law. For such saparation there must be separation 
of interest, or, in other words, there must be a dis- 
‘ruption of the joint family status, and this could be 
effacted only by partition. [p. 730, col, 1.] 
| Where co-owners are in separate possession of 
‘definite portions of the common property under an 
arrangement “for mutual convenience and separate 
enjoyment, an alienee from one of the co-owners is 
entitled to the benefit of the arrangement so long as 
there is no regular partition and cannot till then be 
‘disturbed by the other co-owners. [p. 731, col. 1.] 
Jagannath v. Ramprasad (5), relied on. 
Appeal against a decision of the Addi- 
tional District Judge, Betul, dated the 7th 
May, 1925, in Civil Appeal No. LI of 1925, 
' Mr. S. B. Gokhale, for the Appellant. 
Mr. M. B Niyogt, for the Respondent. 


: JUDGMENT.—I am asked in this 
second appeal to infer and hold in view of 
the finding of the lower Appellate Court to 
the effect that Bajilal was living separately 
and messing separately from his father 
` and brothers for several years during the 
father's lifetime, that he was ‘separated 
from’, and the other brothers were ‘joint 
with’, the father at the time of the latter's 
death, Butitis laid down in several cases 
that mere cesser of commensality and 
residence is not sufficient to constitute 
‘separation’ in the eye oflaw. There must 
be separation of interest, or, in other words, 
there must be a disruption of the joint 
family status; and this could be only by a 
partition, either made by the father 
in his own lifetime, of co-parcenary pro- 
perty, or even of his own separate or self- 
acquisitions, or by the sons in their capacity 
as co-owners, after their father's death. 
Here, admittedly, no such partition has 
taken place either during the father’s life- 
time, or after his death. The personal law of 
the Hindus has, no doubt, tobe administer- 
ed in dealing with cases of inheritance to 
occupaucy tenancy holdings; but it does 
not follow that the rule of Hindu Law that 
a ‘joint’ son excludes a ‘separated’ son must 
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hold good even where the separation Cons 
sists only in mess and residence and not in 
estate. Itis no doubt the privilege of a 
Hindu father, at any time to separate his 
sons, or any of them, from himself, and, 
from his other sons, and to allot to them or 
him; asthe case may be, a share or shares 
in order that they or he shall be separate 
thereafter, from himself and from one 
another; but there is no presumption that 
he had done soin every case. The question 
has to be decided on the facts of each case. 
Here the so-called separation stopped with 
separating Bajilal in mess and residence 
only. No doubt Bajilal asserted that he 
was assigned the plot in dispute as his own 
separate share but on the evidence it has 
besn held that he failed to prove that it 
was assigned tohim exclusively as his own 
share. In short, there wasno such separa- 
tion, or disruption, of the interest of Bajilal, 


‘or of the family property, as to constitute 


him a separated son of Mansa, I am not, 
therefore, prepared to accept the contention 
of the learned Pleader for the appellant 
based on the rulings of this Court reported 
as Chudaman Singh v. Sakharam (1), Atma- 
ram v. Lala (2) and Yenka v. Dharma (3), 
that the other five sons of Mansa had a pre- 
ferential right to succeed to his occupancy 
holding to the exclusion of Bajilal. The 
cases in which the joint or re-united son or 
member was allowed to exclude the separat- 
ed son or member were cases wherein either 
co-parcenary property was involved or the 
separate or self-acquisitions of the father 
were voluntarily treated by the father as 
joint property and partitioned as such by 
him amongst his sons, and the separated 
son having been given his share by the 
father during his own lifetime, had no 
longer any claim to the rest of the property 
which he allotted to the rest of the sons or 
retained for them and himself jointly. Ad- 
mittedly nothing of this kind has happened 
in this case, nor has Bajilal done anything 
to lose his right of inheritance. It is not 
the appellant’s case that he is excluded 
from inheritance on any other ground. It, 
therefore, follows that Bajilal was legally 
entitled to succeed equally with the rest of 
the sons to his father’s tenancy land in suit. 

The next question 1s what has the plaint- 
iff got by virtue of the surrender. Reliance 
is placed on his behalf on Sher Singh v. 

(1) 13 0. P. L. R. 137. 4 


2) 10 Ind. Cas. 733; 7 N. L. R. 36. 
E 21 Ind. Oas. 597; 9 N. L. R. 150: | 
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Kalu Singh (4), and it is urged that he must 
_ be allowed to enjoy what he could legally 
get, by a surrender from a fractional body 
of co-tenants. This is recognized in the 
aforesaid reported ruling and I must give 
effect to this contention by declaring. that 
he is so entitled. I am given to understand 


that the defendant taking advantage of the 


‘decision appealed against has begun to 
disturb the plairrtiff’s possession of the rest 
-of the land of which the latter had secured 
peaceful possession from the five sons who 
‘surrendered the tenancy holding. It is, no 
‘doubt, true that under Hindu Law the plaint- 
iff's position would at the most be that of a 
transferee from some of the co-owners and 
as such he is not entitled to actual physical 
possession of the alienated portion so as to 
disturb the enjoyment of the property by 
‘the rest of the co-parcenary. But inas- 
much as the five sons of Mansa have inherited 
‘the holding as tenants-in-common and were 
on the defendant's own admission in separate 
enjoyment of definite portions of common 
property (no matter they may not be such 
‘portions as actually or correctly represented 
their separate shares) not -necessarily by 
way of partition, but all the same it could 
be by way of an arrangement for mutual 
convenience and separate enjoyment, the 
-defendant is bound under law to respect 
that arrangement until regular partition. 
The alienee is under the ruling reported as 
Jagannath v. Ramprasad (5) entitled tothe 
benefit of the arrangement solong as there 
is no regular partition and he cannot be 
disturbed by the defendant in the enjoy- 
ment of the portion already in his posses- 
sion. No doubt, the question has only an 
-academical interest but since the defend- 
ant has by his subsequent action invited 
such a decision, I have given it in order to 
safeguard the interest of the plaintiff pend- 
ing regular partition of the holding which 
he may be advised to obtain. 

As the surrender has not given to the 
plaintiff a right to disturb the defendant in 
the enjcyment of the 6 acres in dispute, 
until partition and it has not been shown 
that his possession over it was wrongful, 
the appeal must fail and is dismissed with 
costs. The decree will embody the declara- 
tion made in para. 3 above. 

A. N. A. Appeal dismissed. 


- (4) 80 Ind, Oas. 734; 22 N. L. R.17; A. I. R. 1925 
Nag, 124. < 
- (5) 46 Ind. Oas. 272; 14 N. L. R. 101. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Dgores No. 356 
oF 1924. 

April 26, 1926. 
Present:—Mr. Justice Cuming and 
Mr. Justice Page. 
BHANIRAM RATHI—Derenpant No. 1 
—APPELLANT 
versus 


AMBICA CHARAN HAZRA AND OTHERS 
PLAINTIFFS— RESPONDENTS. 

C. P. C. (Act V of 1908), O. XLVII, r. 1—Review 
—Whole case if re-opened—Party if confined to 
additional evidence on which application for review 
was granted. 

Though in granting a review a Court may at its 
discretion direct the whole case to be re-opened if it 
is necessary in the interests of justice, there is no 
rule that whenever a review is granted the whole 
case must be re-opened. [p, 732, col. 2.] 

A party is confined at the re-hearing so far as 
additional evidence is concerned to those pieces of 
evidence which actually formed the subject-matter of 
the application for review. ip. 733, col. 1.1 

[Case-law referred to.] 

Per Page, J.—At the re-hearing of a case the Court 
ought to consider the evidence adduced at the trial 
and the additional evidence, if duly proved, upon which 
the review was granted, and any relevant evidence 
The Court is 
also entitled to admit evidence even if such evidence 
was available to the party at the time of the original 
hearing if the Court is of opinion that itis relevant 
to an issue raised and to be re-considered at the re- 
hearing and that the party tendering such evidence 
was prevented by some cause for which such party 
was not responsible, from adducing the evidence at 
the trial or ifthe party refrained at the trial from 
adducing such evidence for want of the additional 
evidence. [p. 734, col. 2.] 

But the Court at the re-hearing ought not to allow 
a party to adduce evidence which was available or 
with reasonable diligence might have been procured 
by such party at the trial merely in order to re- 
inforce at the re-hearing a case which was raised or 
ought to have been raised at the trial. [ibid.] 


Appeal against a decree of the District 
Judge, 24-Pergannas, dated the 28th 
September, 1923, affirming that of the Sub- 
ordinate Judge, Fourth Court, Alipur, dated 
the 14th of September, 1921, 

Mr. S. C. Maity and Babu Apurba Charan 
Mukherjee, for the Appellant. 

Mr. Gunada Charan Sen and Babu 
Kali Kinkar Chakravarti, for the Respond- 
ents. 


JUDGMENT. 4 

Cuming, J.—The facts of the case 
out of which this appeal arises are these. 
Defendant No. 1 brought a suit in the 
Small Oause Court against defendants Nos. 
2 to6. He applied for attachment before 
judgment and the properties now in suit 
were attached. The defendant No. 1 pro: 
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ceeded to sell the properties in suit in 
execution of the decree he obtained in his 
suit. 

The plaintiffin this suit tendered a claim 
which was disallowed and hence this suit 
for declaration of title and recovery of 
possession. The defence seems to have 
been that the sale to the plaintiff was a 
sham transaction, The Court of first in- 
stance decreed the plaintiff's suit in full 
on the 4th March, 1919. An ‘application 
for review of judgment was then made. 
The basis of the application was that 
plaintiff was a man of straw which fact 
the defendant had tried to prove in. the 
trial. He had now discovered some new 
and important evidence which he could not 


have discovered during or before the trial,. 


This application was heard by another 
Judge Mr. Upendra Nath Biswas and he 
allowed the application for review of judg- 
ment onthe 9th Decemher, 1919. 

He then re-heard the case and once 
more the suit was decreed. The defendant 
No. lappealed to the District Court. The 
main contention in that Court seems to 
have been that the Court on review was 
bound to re-open the whole case. Further 
that the Court hearing the case after 
review had been granted was bound to 
admit other evidence beside that on which 
the review had been granted. The Dis- 
trict Court rejected the appeal and defend- 
ant No. 1 has appealed to this Court. 

The appellant contends that the applica- 
tion for review having been granted the 
Court hearing the case was bound to re- 
open the whole case, and not only the 
points on which further evidence had been 
admitted. 

He contends that unless that Court grant- 
ing the review' restricts the review -to 
any particular point the Court hearing the 
case on review must re-hear: the whole 
case, In the present case the Judge who 
granted the review did not restrict the re- 
view to any particular point. 

We have been taken through a number 
of decisions but none of them are authori- 
ties for the proposition that the learned 
Advocate would ask us to accept. 

I will deal very briefly with some of 
them. Sadar-ud-din vy. Ekram-ud-din (|). 
In that case it was contended that when 
an application for review had been granted 
the Court at the re-hearing is restricted 


(1) 20 Ind. Cas, 670; 18 C.: W. N. 22;19 0. L.J. 
225, 
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to the particular ground: on .which the 
review was granted, . The learned Judge . 
held that that was not so but that the Court 
might either hear the case as a whole or re- 
hear special points, This case, is, there- 
fore, only an authority for the proposition 
that the Court hearing the case on review 
may re-open the whole case. . ; 
The learned Judge referred to the case 
of Bhugwandeen Doobey w. Myna Baee (2) 
and the case of Hurbans Sahye v. Thakoor 
Purshad (3) where it was held that where 
a review had been granted on a particular 
ground if was open to the reviewing 
Court to either re-hear the whole case or 
restrict it to any particular point as this 
Oourt thought fit. 
These authorities are obviously against 
the appellant’s contention. The next caseis 
the case of Gour Sundar Bhoumik v. Rakhal 
Raj Bhoumtk (3). 
Mukerji, J., remarked that the viewRean- 
not be supported on principle that when- 
ever an application for review is granted 
the entire case must necessarily be re- 
opened. The learned Judge then refers to: 
a number of cases and remarks:— 
“ These cases show that the Court may 
at its discretion, ‘direct the whole case be 
re-opened if it is necessary in the interest 
of justice that such a course should be 
adopted: but they are. not authorities for 
the proposition that whenevera review is 
granted on a particular point the whole 
case must be re-opened. The case of Gour 
Krishna Sircar v. Nilmadhab Saha (5) was 
also referred to Itcannot be said that it in 
any way supports:the appellant's contem 
tion.” 
It would be idle to refer to any further 
authorities. All these authorities I have 
been referred to are against the -appellant 
and he has not cited a single authority in ` 
his favour. In view of these decisions the 
point hardly called for any serious dis- 
cussion. Probably so far also as the pre- 
sent case is eoncerned the point is really 
of academic interest because looking at 
the judgment on review of -the learned 
Judge, I am inclined to think that he | 


actually re-heard the whole case for he 


(2) 11M I. A. 487; 9 W. R. P. ©. 23;° 2 Suth. P. ©. 
J. 124; 2 Sar. P. ©. J. 327; 20 E. R. 184. : 
(3) 9 C. 209; 7 Ind. Jur. 306; 5 Shome L. R. 22; 4 
Ind. Dec. (x. s.) 790. - 
sou 34 Ind. Cas. 592; 20 CO. W. N. 1165; 27 C.L. J 


(5) 73 Ind. Cas. 34; 860. L.J. 484; A. I, R. 1923 
Gal, 113. 
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does deal with some other points specifically 
“as for instance whether the kobala was exe- 
cuted with: the intent to defraud. The 
evidence used in the Court of first instance 
was made evidence in the case and the 
learned Judge concluded by saying: For 
all these reasons I fully agree with the 
judgment of my learned predecessor on 
all points, who has very ably and care- 
fully dealt with all the questions raised in 
this case. 

The next ground argued by the learned 
Advocate for the appellant is that the 
Court below erred in not admitting certain 
documents at the re-trial on the ground 
that they were not mentioned at the time 
when the review was granted: and also some 
that were not mentioned in the applica- 
tion for review but were filed in Court 
pending the hearing of the application for 
the review. 

It seems to me that the Judge was quite 
right in refusing to allow any new evi- 
dence to be adduced except the evidence 
the discovery of which after the trial 
formed the subject-matter of the applica- 
tion for review. 


: For the review is granted because this. 


particular evidence is new and important 
and was not within his knowledge at the 
time of trial. Until he establishes these 
facts he has no ground for review and the 
Court before granting the review must be 
satisfied:on these facts. Now it is the 
Court granting the review which has to be 
satisfied and it seems to me that it is that 
Court which has to determine whether any 
particular -piece of evidence satisfies the 
condition of O. XLVII, r. 1. To hold that 
it is sufficient after producing say one 
such piece of evidence and a review being 
granted onthe strength of it that it is 
open tothe party then to put in a large 
body of fresh evidence on the point should 
be most dangerous. Iam of opinion that 
a party is confined at the re-hearing so 
far as additional evidence is concerned to 
those pieces of evidence which actually 
formed the subject-matter of the application 
for review. 

To hold otherwise isto open wide the 
door to fraud any forgery. 
- No other points have been argued in the 
appeal. There was a faint suggestion re- 
garding 8.93 of the Transfer of Property 
Act on the ground that the plaintiff had 
notice apparently of the defendant No. 18 
suit. The learned Advocate did not attempt 
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to argue it probably for the reason that it 
was a question of fact and there is not the 
slightest indication that the point was 
taken in the lower Appellate Court. The 
appeal must be dismissed with costs. 
Page, J.-I agree that the appeal 
should be dismissed. Ia this case it is 
not necessary to consider the grounds upon 
which a Court ought to proceed on an 
application for a review of judgment being 
preferred under O. XLVII, r.1, For the 
purpose ofthis appeal it must be taken 
that the order passed by the learned Sub- 
ordinate Judge of Alipur on the 9th De- 
cember, 1919, granting a review of the 
judgment of his predecessor was duly made 
in accordance with law, The question that 
we have to determine is whether the learned 
Subordinate Judge, when reviewing the 
judgment of the 4th March, 1919, was en- 
titled to reject certain documents that were 
tendered by the party who had obtained 
the order of review upon the ground that 


the documents were available to the party 


tendering them, and could have been pro- 
duced by him at the time when the decree 
was passed. 

Now, when the Court orders thata judg- 
ment be reviewed the case is to be re- 
heard, and “re-heard on the merits’; see 
O. XLVII,r. 8, and per Jenkins, C. J., in 
Vadilal v. Fulchand (6), But what is meant 
by are-hearing “on the merits’? The 
learned Advocate for the appellant contends 
that when a review has been granted there 
must be a re-hearing of the whole case 
de novo and that the parties are entitled 
to adduce any evidence’ which is relevant 
to the issues raised by the pleadings. If 
this contention is sound the documents in 
question ought to have been admitted. On 
the other hand, the respondent contends 
that when a case is re-heard after a review 
has been granted the Court is entitled to 
take into consideration only the evidence 
that was before the Court at the trial, and 
the additional evidence upon which the re- 
view was granted, If that beso the docu- 
ments in suit were rightly rejected. 

I have examined the Indian cases that 
are ad rem, andthe English decisfons on 
the subject of Bills of review and actions 
of review to which I have been able to 
obtain access, but I can find no direct 
authority upon the question that we are 
called upon to decide in this case. The 
law relating to the review of judgments 


(6) 30 B. 56; 7 Bom, L, R. 664, 
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may becollected from the following deci- 
sions: Nusseereoddeen Khan v. Indur- 
narain Chowdhry (7), Tekait Khood Narain 
Singh v. Toolsee Roy (8), Koleemoodeen 
Mundul v. Heerun Mundul (9), Sarnal Ran- 
chod v. Dullabh Dwarka (10), Reasut 
Hossein v. Hadjee Abdoollah (11), Ellam v. 
Basheer (12), Roy Meghraj v. Beejoy Gobind 
Burral (13), Hurbans Sahye v. Thakoor Pur- 
shad (3), Mahadeva Rayar v. Sappani (14), 
In re Appa Rao (15), Vadilal v. Fulchand 
(6), Sadar-ud-din v. Ekram-ud-din (1), Gour 
Sundar Bhoumik v. Rakhal Raj Bhoumik 
(4), Gour Krishna Sircar v. Nilmadhab 
(5), Hosking v. Terry (16), Bhugwandeen 
Doobey v. Myna Baee (2), Chhajju Ram vy. 
Neki (17), Willan v. Willan (18), Young v. 
Keighly (19), Hungate v. Goscayne (20), 
Thomas v. Rawlings (21), Anderson v. Titmas 
(22), Boswell v. Cooks (23) and Charles Bright 
& Co. v. Seller (24). See also C. P. C., O. XIII, 
r. 2, The conclusion at which I have 
arrived, as the result of my investigation, 
is that at the time when an application 


for review of a. judgment on the ground ` 


of the discovery of new and important 
evidence is before the Court it is open to 
the Court under O. XLVII, r 8 to deter- 
mine whether the case shall be re-heard 
in part or inits entirety. In the absence 
of any special directions in that behalf by 
the Court granting the review the whole 
case is re-opened; and the Court is not 
restricted to a re-consideration of the par- 


(7) 5 W. R. 93; B. L. R. Sup. Vol. 367. 
' (8) 15 W. R. 9. 
9) 24 W.R. 186. 
0) 10 B. H. C. R 360. 
(11) 3I. A. 221; 2 0. 131; 26 W. R. 50; 1 Ind. Dec. 
(N. 8.) 380 (P. 0). 
(12) 1 O. 184; 24 W. R. 382; 1 Ind. Dec. (N. s.) 118. 
13) 1 C. 197; 23 W. R. 438; 1 Ind. Dec. (N. s.) 126. 
14) 1M. 396; 2Ind. Jur. 747; 1 Ind. Dec. (N. a.) 
5) 


10 M. 73; 13 LA. 155; 4 Sar. P. O. J. 755; 3 Ind. 


Dec. (x. s.) 802 (P. O.). 
(16) (1862) 15 Moo. P. O. 493; 
LT 52:10 W. R. 884; 15 E.R. 581; 137 R. R. 


110. 
(17) 72 Ind. Cas. 566; 49 I.A. 144; 30 M. L. T, 
995. 26 O. W. N 697; 41 P. L. R. (P. C.) 1922; 3 P. 


L. T. 435; A. L R. 1922 P. O. 112; 16 L. W. 37; 17 P.- 


W.R. 1922; 3 L. 127; 43 M. L. J. $32; 24 Bom. L. 
R. 1238: 4 U.P. D.R. (P.0)99; 36 C. L.J. 459 
P. 0). 
Peig 810) 16 Ves, Jun. 72; 33 E. R. 911. 

19) 1809) 16 Ves. Jun. 348; 33 E. R. 1015. 
20) tiaa 2 Ph. 25; 41 E. R. 850. 
21) (1864) 34 Beav. 50; 55 E. R. 551; 145 R.R. 


99) 1877) 36 L. T. 711. 
93) (1894) 6 R. 167. 
24) (1904) 1K. B.6; 72L. J.K. B. 921; 89 L. T, 


sai; 20 T: L, R, 12; 04 WwW. K, 148, 
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ticular point upon which the application for 
a review succeeded. 

At the re-hearing of the case the Court. 
ought to take into consideration the evi- 
dence adduced at the trial andthe addi-_ 
tional evidence, if duly proved, upon which 
the review was granted, and any relevant 
evidence in rebuttal of such additional evi- 
dence. The Court is also entitled to admit 
evidence, even if it waseavailable to the 
party tendering it at the time when the case 
was first heard, if the Court is of opinion 
that it was relevant to an issue raised at the 
trial and to be re-considered at the re-hear- 
ing, and that the party tendering the evi- 
dence was prevented by some cause for 
which such party was not responsible from 
adducing the evidence at the trial; or if 
the party refrained at the trial from adduc- 
ing such evidence because in thé absence of 
the additional evidence upon which the. 
review was granted if was not reasonable or 
necessary that the party should have adduc- 
edit at the trial. But the Court at the re-- 
hearing ought not to allow a -party to 
adduca evidence which was availabla or 
with reasonable diligence might have been:- 
procured by such party at the time of the 
frial merely in order to re-inforce at the 
re-hearing’ a case which the party raised or: 
ought to have raised at the trial. The’. 
reason for the restriction is to prevent the 
fabrication of false evidence, and it is an’ 
invariable “rule in all the Courts, and -one 
founded upon the clearest principles. of rea- 
son and justice that if evidence which either 
was in the possession of parties at the trial, 
or by proper diligence might have been ob- 
tained is teither not produced or has uot: 
been procured and the case is decided: 
adversely to the side to whieh the evidence: 
was available, no opportunity for produc- 
ing that evidence ought to be given by. 
granting a new trial. Ifthis were permit- 
ted it is obvious that parties might endeav- 
our to obtain the determination of their. 


- case upon the least amount of evidence, re- ` 


serving the right, if they failed, to have 
the case re-tried upon additional evidence 
which was all the time within their power”. 
[per Lord Chelmsford in Shedden v. Patrick 
(25).] Applying the above lists to the docu-: 
ments in question, I think that they were 
rightly rejected by the learned Judges in. 
the lower Courts; and Iam of opinion that: 
the appeal fails and should be dismissed. 
M, B. Appeal dismissed, 


A.N. A. | 
( 25) 1 Scottish Appeals 545, 
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MADRAS HIGH COURT. 
Sseconp CIVIL Appran No. 1380 or 1923. 
April 30, 1926. 
Present:—Mr. Justice Devadoss. 
Rao Bahadur OTTUR VASAVA 
MENON AND oTHERS—APPELLANTS 


B VETSUS 
VALIA KONIKKILIDATHIL TAVAZHI 
KARNAVAN KELU ACHAN— 
RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 88—Deposit 
—Subsequent interest on ‘mortgage—Arrangement 
amongst morigagees, effect of, 

' Where there is a dispute among the members of 
a mortgagees’ family as to who is entitled to receive 
the money and give a valid discharge to the mort- 
gagor or if there is any dispute at the time, which 
cannot be determined by a layman as to who the 
real person entitled is, the mortgagor can deposit 
the moneyin Court and ask the Court to decide and 
pay the amount to the person who may be entitled. 
But, where there is no such dispute it is not open 
to the mortgagor to deposit the money in Court or 
ask the Court to determine who should receive it, 
[p. 735, col. 2; p. 736, col. 1.] 

. Any arrangement inter se between the members 
of the mortgagees’ family is not binding on the 
mortgagors, unless they are parties to the arrange- 
are i unless they consent to abide by it. [p. 736, 
col. 2. 

The karnavan ofa Malabar tarwad stands in an 
exceptional position. He is the only person entitled 
to represent the family and demise property belong: 
ing to the family and to give a discharge in respect 
of outstandings due to the family although his 
powers can be curtailed by an arrangement entered 
.Into among the members ofthe family. [tbid.] 


Where a karar amongst the members ofa Malabar 
tarwad which was the mortgagee, did not deprive the 
karnavan of his ordinary powers and the mortgagor 
instead of tendering the money to the karnavan de- 
posited the amount into Court under s. 83, Transfer 
of Property Act, and asked the Court to decide 
whether the karnavan or another member was entitled 
to recover the amount under the terms of the karar 
amongst the members of the family: 

‘ Held, that the Inclusion ofthe junior member in 
the petition being wrong, the deposit was not pro- 
per and the mortgagor was bound to pay interest on 
the mortgage subsequent to the date of the deposit. 
[p. 735, col. 2.| 7 

Second appeal against a decree of the 
Court of the Subordinate Judge, South 
Malabar at Palghat, in A. 8. No. 127 of 
1920, preferred against that of the Court 
of the Principal District Munsif, Palghat, 
in O. S. No, 208 of 1919. 

Mr. T. R. Ramachandra Iyer, for the 
Appellants, 

Mr. K. P.M. Menon, for the Respondent. 


JUDGMENT,—tThe only question in 
this second appeal is whether the appellants 
who are the mortgagors should pay interest 
to the mortgagees subsequent to the date 
of Ex. E, a petition presented by the appel- 
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lants under s. 83 of the Transfer of Property 
Act. Thelearned Subordinate Judge held 
that the appellants were bound to pay 
interest subsequent tothe date of Ex. E, 
as they did not deposit the money under 
s. 83 so as to enable the persons entitled 
to the money, t. e., the mortgagee's repre- 
sentatives, to draw it from Court, 

The appellants mortgaged the properties 
to the tarwad of defendants Nos. L and 2. 
At the time of the execution of the mort- 
gage-deed, the karnavan was one Pangi 
Achan. Sometime after, he was removed 
from the position of karnavan and the Ist 
defendant was appointed karnavan. Under 
an arrangement entered into between the 
appellants and the mortgagees, it was 
arranged that the appellants should be in 
possession of the mortgaged property and 
should pay pattom in lieu of interest, 
Under an arrangementamong the members 
of the mortgagees’ tarwad, Ex. I in 1894, it 
was arranged that the pattom money should 
be collected by the 2nd defendant. When 
the appellants wanted to redeem the pro- 
perty, they deposited the mortgage amount 
in Court and stated that defendants Nos. 1 
and 2 were entitled to receive the money 
and that they should be asked to receive 
the amount and return the documents of 
title. The Court dismissed the petition 
under s. 83 as the 2nd defendant was not 
entitled to the money and as the deposit 
did not satisfy the terms of s. 83. There- 
upon the appellants brought a suit for 
redemption., The Subordinate Judge held 
that inasmuch asthe deposit under s, 83 
was not a proper deposit as the 2nd defend- 
ant also was included in the petition, the 
appellants must pay interest subsequent to 
the date of Ex. E. 

‘The first point urged is that there was a 
dispute between defendants Nos. 1] and 2, 


“the de jure karnavan and the anadravan 


who was asked to manage some of the 
properties, and that the appellants were 
justified in depositing the money in Court. 
No doubt, if there was a dispute among the 
members of the defendants’ family as to 
who was entitled to receive the money and 
give a valid discharge, orif there was any 
dispute at the time, which could not be 
determined by a layman as to who the 
real person entitled was, the plaintiffs 
could deposit the money in Court and ask 
the Court to decide and pay the amount to 
the person who may be entitled. But, 
where there is no such dispute among the 
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members of the mortgagees’ family, 16 is 
not open to the mortgagors to deposit Lhe 
money in Court and ask the Cuurt to de- 
termine who should receive it. In such a 
case the mortgagors only iuvite trouble on 
themselves if the deposit is not found to 
conform to the requirements ofs. 83 and 
they must bear the loss occasioned by the 
procedure which they have adopted, In 
this view of the case, 1 do not think the 
decisions in Subbu Row v. Pakkiammar 
Nadathi (1) and Nagathal v. Arumugam 
Pillai (2), to one of which I wasa party, 
ly. 
“ET he next contention put forward is that 
there wasa karar among the members of 
thedefendants’ family and under that karar 
the 2nd defendant was entitled to receive 
the money and inasmuch as the patiom had 
been paid for over 20 years to the 2nd 
defendant, the mortgagors (plaintiffs) had 
reason to believe that the 2nd defendant 
was entitled to receive the mortgage 
amount. The plaintiffs were not parties to 
the karar and they had no business to 
concern themselves with the terms of a 
document to which they were not parties. 
Any arrangement inter se between the 
members of the mortgagees’ family is not 
binding on the mortgagors, unless they 
were parties’ to the arrangement or unless 
they consented to abide by it. Granting 
for argument’s sake that the karar is a 
document on which the plaintiffs can 
rely. there is nothing in the document to 
show that the 2nd defendant was entitled 
to receive the mortgage amount. Under 
Ex. I it was arranged that certain amounts 
should be collected by the 2nd defendant, 
the senior anandravan, and that he should 
meet certain expenditure and be, account- 
able to the lst defendant de jure karnavan. 
There is nothing in the document to show 
that the power of the karnavan as such 
was taken away by any of the recitals. The 
karnavan of a Malabar tarwad stands in an 
exceptional position. He is the only per- 
gon entitled to represent the family and 
demise the property belonging to the 
family and to givea discharge in respect 
of outstandings due to the family. No 
doubt, his powers could be curtailed by an 
arrangement entered into among the mem- 
bers of thefamily, but the karar in this 


(1) 80 Ind. Cas. 363; 46 M. L. J. 74; 19 L. W. 294; 

A: LR. 1924 Mad. 453. | 
@) 70 Ind. Cas. 40; 17 L. W. 154; 44 M, L. J. 362; 32 
ML, T, 371; A, I R. 1923 Mad. 354, 
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case does not at all curtail the powers 
wnich he po-sesses as the kurnavan to give 
a discharge in respect of outstandings due 
to the family. The mortgage amount was 
paid by tne tarwad and it was money be- 
longing to the tarwad and the only person 
who could give the discharge in respect of 
that outstanding was the Ist defendant. 
That being so,it was not open to the ap- 
pellants to rely upon the karar as sub- 
stantiating the position that the 2nd 
defendant was entitled to the money, In 
this view, it is unnecessary to consider in 
detail the cases quoted by Mr. Menon for 
the respondents. I shall only refer to them 
to show the position taken up by the re- 
spondents. In Cheria Pangi Achan v. Un- 
nalachan (3) this karar was construed and 
it was held bya Bench of this Court that 
the karnavan’s powers as such were not 
taken away by the karar and the 2nd 
defendant, the senior anandravan, was 
only to manage certain matters connected 
with the turwad, In Karunakara Menon v, 
Kutti Krishna Menon (4)it was held that 
the powers of a karnavan, unless expressly 
taken away by any document or by any ` 
arrangement entered into among the mem- 
bers of the family, would subsist. I may 
also in this cunnection refer to Madhavi 
Amma v. Kunht Puthamma (ə) which sup- 
ports the contention of the respondent. 

I, therefore, hold thatthe karar does not 
deprive the karnavan of the ordinary 
powers, which he has to give a discharge 
in respect of outstandings dueto the family ` 
and, therefore, the Ist defendant is the 
only person who could have. given proper 
discharge to the appellants for the amount 
due to the family and the appellants were 
not, therefore, justified in including the 
name of the 2nd defendant in their peti- 
tion, Ex. E, which they presented to the 
Court with the depositof the money under’ 
s, 83. As already observed, the plaintiffs 
ought notto have taken into consideration 
Ex. I to which they were not parties, and 
as they have relied upon-that document 
they have only to thank themselves if the 
basis of their contention gives way. 

In the result, the appeal fails andis dis- 
missed with costs. 

vV. N. V. Appeal dismissed. 

(3) 38 Ind. Cas. 518; (917) M. W. N.185;5 L. W, 
392; 32 M. L. J. 323; 21 M. L. T. 329 


d) 38 Ind. Oas. 666; (1917) M. W. N. 342. 
5) 23 M. 510; 8 Ind. Dec, (s. 8.) 708. 
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BOMBAY HIGH COURT, 
CRIMINAL APPLICATION FoR REVISION 
No. 118 oF 1926. 

June 24, 1926. 

Present :—Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 
PATILBUVA RAOJIBALA GAVLI— 
AcousED-—APPLICANT 
WETSUS 
EMPEROR—Opposits PARTY. 

Cr. P. C. (Act V of 1898), s. 587—Irregularity in 
judgment, effect of—Penal Code (Act XLV of 1860), 
ss. 114, 447-——Criminal trespass—Persons inciting— 
Liability as principal offenders. 

An irregularity in the mode in which a Magistrate 
has written his judgment, where it does not amount 
toan ‘absence’ of a judgment, can legitimately be 
brought within the provisions of s. 537, Or. P. C. 

In view of the provisions of s. lili, Penal 
Code, a person who. incites another to commit eri- 
minal trespass and is present when the offence is 
committed is guilty of criminal trespass even though 
he does not actually enter upon the land concerned. 

Barendra Kumar Ghose v. Emperor (1), followed. 


Criminal application against an order 
of the District Magistrate, Ahmednagar, 
confirning that of the Second Class Magis- 
trate, Kopergaon. 

Mr. P. V. Kane, for the Applicant, 

Mr. S. S, Patkar, Government Pleader, 
for the Crown. 

JUDGMENT. 

Fawcett, J.—The main point taken in 
this application is that the learned District 
Magistrate has not written a legal judg- 
ment having regard to ss. 367 and 424, 
Or. P.C. No doubt, that judgment is very 
brief, and does not state the points for 
determination, and the reasons for a find- 
ing on each point specifically in the manner 
contemplated by those sections. But itis 
not a case where he simply confirms the 
conviction without giving any reason at 
all. He has in fact gone into the case, as 
is shown by his having acquitted the 
accused on the charge under s. 434, Indian 
Penal Code. He also says, “The Magistrate's 
findings of fact are fully justified by the 
evidence,” And, although ordinarily that 
is not a sufficient manner of an Appel- 
late Court expressing its agreement with 
the judgment of the Court below, yet regard 
must behad to the circumstances. In the 
present case there is the fact that there is 
no dispute as to there having been some 
ploughing of a Bandh. The only question 
was, whether it was done by the accused or 
by the complainant himself. That is clear 
from the Magistrate's judgment. Therefore, 
it was only a case of considering in appeal 


47 
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whether theevidence did justify the con- 
clusion that theaccused persons were res- 
ponsible for that ploughing and I am 
not prepared to say, in the circumstances 
of this case, that there is what has been 
called an “absence” of a judgment. It 
seems to me it is merely a case where 
there is some irregularity in the way in 
which the Magistrate has drawn up his 
judgment, and that it can legitimately be 
brought within the provisions of s. 537, 
Or; PU; 

The only other point is that the convic- 
tion of the petitioners, accused Nos.1 and 2, 
is not justified on the evidence. It is said 
that the evidence is that they did not 
themselves enter upon the land, but mere- 
ly incited others to dothis, and were pre- 
sent when it was done. It is argued that 
they cannot, in those circumstances, be 
convicted of the actual offence of commit- 
ting criminal trespass. That is an old 
contention, but it has been entirely upset 
by the Privy Council decision in Barendra 
Kumar Ghose v. Emperor (1) and the judg- 
mert ofthis Court in Ranchhod Sursang 
v. Emperor (2). Itis pointed out by the 
Privy Councilin Barendra Kumar Ghose v. 
Emperor (1) at page 159* that s. 114, Indian 
Penal Code, is not merely punitory, but it 
constitutes and makes the abetment with 
circumstances of aggravation the crime 
itself; and that is, in fact, plain from the 
wording of s. 114, Indian Penal Code. 
Therefore,in my opinion, there is nothing 
illegal in the petitioners having been con- 
victed under s. 447, Indian Penal Code. I 
would dismiss the application. 

MadgavkKar, J.—l agree. 


A. N. A. Application dismissed, 

(1) 85 Ind. Cas. 47; 52 I. A. 40 at p 53; 27 Bom. IL. 
R. 148; 29 O. W. N. 181; A. I. R. 1925 P. C. 1; (1925) 
M. W. N. 26; L. R. 6 A. (P. 0.) 1; 26 P. L. R. 50; 6 P. 
L. T. 169; 23 A. L. J. 314; 41 O. L. J. 240; 48 M. L. 
J. 513; 1 O. W. N. 935; 3 Pat. L, R. 1 Cr.; 52 O. 197; 
26 Or. L. J. 431 (P. O.). 

(2) 87 Ind. Oas. 600; 26 Bom. L, R. 954; A. LR. 
1924 Bom. 502; 49 B. 84; 26 Or. L. J. 1000. 


*Page of 27 Bom. L. R.—Ed.] 
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CALCUTTA HIGH COURT. 
Criminal APPEAL No. 348 or 1926. 
July 30, 1926. 
Present:—Justice Sir George Claus Rankiz; 
Kr., and Mr. Justice Mukerji. 
P. K. CHAKRAVARTY—Accussp 


ÅPPELLANT 


VETSUS 
EMPEROR— RESPONDENT. 

Cr. P.C. (Act V of 1898), ss. 108, 118—— Penal Code 
(Act XLV of 1860), s. 158A—Promoting enmity-— 
Intention to promote, necessity of—Evidence of uord 
used, decisive, nature of—Extrinsic evidence as to 
intention—Malice, when to be wmputed—-Order under 
s. 108 (b), Cr. P: C., when to be passed—‘Intention’, 
importance of, in criminal law—Not admitting crime, 
whether ground for binding over under s. 118, Cr. 


Section 153A, Penal Code, dees not mean that 
any person who publishes words that have a 
tendency to promote class hatred can be convicted 
under that section. The words used in the section 
connote a successful or unsuccessful attempt to 
promote feelings of enmity, and in order that a case 
may be brought under the section it must be the 
purpose or part of the purpose of the accused to 
[p. 739, col. 2.] 

The question of intention is to be collected in most 
cases from the internal evidence of the words them- 
selves but other evidence is also admissible. Evidence 
afforded by the words used will be decisive in all 
cases where the intention is expressly declared, and 
if the words have such a clear and indubitable ten- 
dency intention may also be presumed. But the 
words used and their true meaning are never more 
than evidence of intention and it is the real inten- 
tion of the accused that is the test. [p. 739, col. 2, 
p. 740, col. 1.) if 

The explanation to s. 153A, Penal Code, cannot 
be used to enlarge the provisions of the substantive 
section. [p. 740, col. 1.) 

Malice is not to be imputed without definite and 
solid reason. [p. 740, col, 2.] 

The rule laid: down in Sital Prosad v. Emperor 
(5), that in order to justify an order under s. 108 
(b), Cr. P. O., one has only got to find that there are 


words used in the matter complained of which are ` 


likely to promote feelings of enmity or hatred, is 
wholly unsupportable. The utmost that is warranted 
on any view of the section is that a person comes 
within its scope if he disseminates matter which 
reveals an intention to promote feelings of enmity. 
Matter which has in fact a tendency to do so may ke 

ublished alio intwito or even with an honest view to 
stop class hatred. [p. 741, cols. 1 & 2.1 

Where the Legislature has passed upon a matter 
and drawn the line in its own way, it is not for the 
Criminal Courts to abandon ‘intention’, the ancient 
and statutory test and to put in peril cf their process 
persoys of innocent intention. [p. 741, col. 2.] 

It cannot be inferred’ from the mere fact that a 
person has insisted upon putting his case before the 
Court and taking its decision, that it is necessary 
after the decision has been givento bind him down 
under s. 118, Or. P. C., from doing the ‘same thing 
again. [p. 742, col. 1.) 


Criminal appeal against an order of the 


Chief Presidency Magistrate, Calcutta, 
dated the 4th June, 1926. l 
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Mr. N. K. Basu, Babus Suresh Chandra 
Talukdar and Janhabi Charan Das Gupta, 
for the Appellant. 

Mr. A. K. Basu, for the Crown. 

JUDGMENT. 

Rankin, Jd.—In this. case the appel- 
ant, Mr. P. K. Chakravarty, has been order- 
ed to enter into his own recognizance in 
the sum of Rs. 500 to be of good behaviour 
under s. 108, Cr. P. C. The order has been 
made in respect of an article in the issue 
for the 27th April of this year of a news- 
paper called the Forward which is a 
newspaper printed in English and circu- 
lating in Calcutta. The circumstances at 
the time of the publication are shortly 
these. An outbreak of rioting having 
occurred some little time before in parts 
of this city, it was after some time brought 
to notice that one of the causes of this out- - 


‘break, or, at least ofits continuance, was the 


fact that certain people were circulating 
inflammatory leaflets in the vernacular in 
the streets, leaflets calculated to incite 
members of different eommunities to 
violence against oneanother, The particular 
pamphlet which is animadverted on in the 
article in question was a pamphlet in 
Urdu printed on yellow paper and circulat- 
ing apparently for the benefit of the 
Muhammadans. What theappellant hasdone 
as editor is this. He has printed the pamphlet 
in an English translation. He has also 
given a transliteration in English letters of 
the original Urdu and what he says is that 
this pamphlet was being circulated and 
that itis not difficult to trace the source 
from which it emanated. Then he adds: 
“Letus waitand see what stepsthe guardians 
of ‘law and order’ take in the matter.” The 
head lines of the article are: “Yellow Urdu 
Leaflet; Attempts at Incitement; Will 
Mahomedan Leaders Intervene?” At the 
end of the translation, there is an extract 
from what appears to be a daily paper 
circulating among the Muhammadans, That 
extract doesnot seem to require a special 
description. Itis not alleged thatthere 15 
anyibing in the history of the Forward 
to give the article a special meaning or | 
to be evidence of any special intention as 

regards this article. It so happened that, 
inthe next column, there was printed an 
appeal signed by eminent Hindu and 
Muhammadan gentlemen earnestly praying 
the members of both communities to cease 
attacking one another; this appeal is also 
printed verbatim and all the signatures are 
copied out, One has, therefore, to approach 


~ 
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this matter on the basis that, unless in the 
mere copying of the Urdu pamphlet there 
is enough to entitle the Chief Presidency 
Magistrate to make his order under s. 108, 
Cr. P. C., thereis nothing else against the 
present appellant and the order cannot be 
_ supported. 

It will, I think, be convenient if I com- 
mence by giving an illustration. In the 
course of the recent riots, it has happened 
that a Hindu has been badly assaulted and 
murdered byaMuhammadanorthata Muham- 
madan has been assaulted and murdered by a 
Hindu. lf the next morning in a newspaper 
printed in English and circulating in 
Calcutta there appeared astatement as an 
ordinary item of news to the effect that 
Babu so and so was going down a certain 
street and was attacked and murdered by 


men of the opposite community, no body. 


would suppose that that piece of news, 
unless it was written up and made an 
excuse for incitement to ill-feeling, would 
of itself be any breach of the law. But 
it is perfectly plain that in some circum- 
stances, such an item of news might have 
some tendency with some people to induce 
them to entertain feelings of hatred or 
enmity towards the class to which the 


offending person belonged. It is, therefore, 


of great importance that the. Court should 
‘consider carefully whether it is really the 
law that any person who prints or publishes 
anything which,in fact, has any tendency 
to promote ill feeling between classes has 
committed an offence or has rendered him- 
self by that mere fact liable to proceedings 
. under s. 108, Cr. P. O. In substance, my 
opinion of this case is that the newspaper 
here has given its readers inthe ordinary 
way a perfectly legitimate and sensible 
piece of news without any intention to 
utilize that piece of news for the purpose of 
promoting or furthering class hatred and 
that even if the news is of sucha character 
that it is possible to suppose that some 
people reading it may momentarily or 
foolishly be induced to entertain unreason- 
able feelings towards a class of other people, 
this is not enough to bring it within the 
mischief either of s. 153A, Indian Penal 
Code, or s. 108, Cr. P. ©. In my judgment 
there is no reason to say that this editor 
because he has published the pamphlet 
itself and a translation of it for the benefit 
. of his English readers has gone out of his 
way to utilize this information for an ob- 
lique purpose, namely, the promotion of 
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class hatred. Apart altogether from the 
fact that the very next column contained 
an appeal in the contrary sense, the only 
comment that the editor made was—“Let 
us wait and see what steps the guardians 
of law and order take in the matter.” 
That being my view of the facts of the case, 
I propose to say something about the law 
for the purpose of showing why I do not 
think that the order made by the learned 
Chief Presidency Magistrate was justified. 

It is settled law, that s. 153A, Indian 
Penal Code, does not mean that any person 
who publishes words that have a tendency 
to promote class hatred can be convicted 
under that section. The words “promotes 
or attempts to promote feelings of enmity” 
are to be read as connoting a successful 
or unsuccessful attempt to promote feel- 
ings of enmity. It must be the purpose 
or part of the purpose of the accused to 
promote such feelings and, if it is no 
part of his purpose, the mere circum- 
stance that there may be a tendency is 
not sufficient. It is quite true that whe- 
ther or not the promoting of enmity is the 
intention is to be collected in most cases 
from the internal evidence of the words 
themselves, but I know of no authority for 
saying that other evidence cannot be looked 
at; and it appears to me that the explana- 
tion shows quite conclusiyely that in any 
matter on which other evidence could 
assist it may be taken. The learned Chief 
Presidency Magistrate has himself pointed 
out that, even on the question of likelihood 
to promote ill-feelings, the facts and cir- 
circumstances of the time must be taken 
into account and something must be 
known of the kind of people to whom 
the words are addressed. Although other 
evidence is not excluded, it is true that 
from the nature of the cass, the internal 
evidence of the words used and the 
meaning of the words used will very 
generally be decisive of the question 
whether or not the Court is confronted 
with a successful or unsuccessiul attempt 


“to promote feelings of enmity. They will 


he decisive in all cases where the integtion 
is expressly declared; also if the words used 
naturally, clearly and indubitably have such 
a tendency, then it must be presumed that 
the publisher intended that which is the 
natural result of the words used [In re 
Amrita Bazar Patrika (l)j. But the 


(1) 54 Ind. Gas. 578; 47 ©. 190; 230, W. N, 1057; 30 
O. L. J. 289; 21 Cr. L. J. 98 (S. B.), 
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words used and their true méaning are 
never more than evidence of intention and 
it is the real intention of the accused that 
is the test (Joy Chandra Sircar v, Emperor 
(2), In the matter of Amrita Bazar Patrika 
(1) and Annie Besant v., Advocate-Gene- 
ral, Madras (3)|. I cannot assent to any 
doctrine of ‘constructive intention” such as 
the Magistrate has in this case adopted. 
So much for the meaning of the substantive 
part of s, 153A. 


When we come to the explanation we 
have what the Judicial Committee has call- 
ed “a delicate balancing of two important 
political considerations.” “In applying these 
balancing principles it is inevitable that 
different minds may cometo different re- 
sults.” [Annie Besant v. Advocate General, 
Madras (3)). Now an explanation is not the 
same as a proviso, but this particular ex- 
planation cannot, in my opinion, be used 
to enlarge the provisions of the substan- 
tive section; any more than a proviso can 
be used to enlarge the provision to which it 
is a proviso [cf. West Derby Union v. Metro- 
politan Life Assurance Society (4).] Such 
things are put in constantly to enable cer- 
tain classes of people to feel safe that the 
section will not penalise them if they are 
acting in a certain manner. In this case 
the explanation says that it is not an offence 
“to point out without malicious intention 
and with an honest view to their removal 
matters which are producing or have a ten- 
dency to produce feelings of enmity or 
hatred between different classes.” Now, if 
the question were whether this article was 
hit by s. 153A, Indian Penal Code, in my 
opinion there would be two answers. I 
should say, first of all, that assuming it to 
have in-some sense a tendency to promote 
ill-feeling in the minds of certain persons, 
it is quite plain to me that the editor or 
the publisher was not attempting to do any- 
thing of the sort and that the reasonable 
explanation of the publication of this matter 
was the ordinary desire of the editor to 
publish a fairly important piece of news 
likely to be of some genuine interest to 
reaSonable readers. I cannot imagine that 


2) 10 Ind. Cas. 948; 38 O. 214; 12 Or. L. J. 348. 
@) 52 Ind. Cas. 209; 43M. 146; 23 C. W. N. 986; 
37M L. J. 139; 17 A. L. J. 925; 21 Bom. L. R. 887: 
(1919) M. W. N. 555; 10 L. W. 451; 20 Or. L.J. 593; 
$6 M L. T. 408; 1 U.P. L.R. (P. C.) 74; 35T. L. R. 
. 500; 46 L A. 176 (P.O). 

90590) A. O. 647; 66 L.J. Oh, 726; 77 L.T. 284; 
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anybody desirous of promoting ill-feeling 


on the part of the Muhammadans against 
the Hindus would publish in his news- 
paper in English, and, with the preliminary 
observations here used, this pamphlet. I 


‘cannot suppose that the editor was desirous 


of effecting the result that the educated 
English-knowing Hindus reading this pam- 
phlet would be inflamed against Muham- 
madans as a class, rather than interested 
to know that this objectionable practice of 
incitement by pamphlet was being brought 
to the notice ofthe Police. But, secondly, 
apart altogether from the fact that Ido not 
think that it comes within the first part of 
s. 153A, Indian Penal Code, there is, in my 
opinion, no sufficient reason shown why 
it is not within the terms of the explanation 
which prima facie covers it. Malice is not 


- to be imputed without definite and solid 


reason, 

I return now to s. 108 of the Cr. P. ©. 
Broadly speaking, two views of its object 
have been canvassed before us. According 
to one view it applies only to a person who 
disseminates matter, e. g., publishes spoken 
or written words so as to commit an offence 
unders. 153A. Such person, it is said, is 
to be bound down to prevent his committing 
within the jurisdiction of the Magistrate 
afresh offence against the section. Ac- 
cording to the other viewif the writer of 
an article had the intention to . promote 
enmity the disseminator may under the 
section be bound down although he himself 
has had nosuch intention and has never 
been guilty of any offence under s. 153A. In 
such a case he will usually be able to go 
on disseminating as before without incurr- 
ing a forfeiture of his bond, which seems 
a little curious; but Counsel for the Crown 
contendsthat a person disseminating ob- 
jectionable matter may be regarded as a 
person likely to commit with the full intent 
an offence under s. 153A or some similar 
offence and that this gives a meaning to the 
section asa preventive provision. A third 
view isthat adopted by a Division Bench 
of this Court in Sital Prosad v. Emperor (5) 
that “in order to justify an order under 
s. 108 (b), one has only got to find that there 
are words used in the leaflet, or matter 
complained of, which are likely to promote 
feelings of enmity or hatred.” 

Now cl. (6) of s. 108 uses the phrase 
“matter, the publication of which is punish- 

(5) 34 Ind. Gas. 974; 43 O. 591 at p. 595; 20 O. W. 
N. 199; 23 O. L. J. 105; IT Or. L. J. 294. 
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able under s. 153A.” 153A says 


What s. 


- in effect is that the publication of matter ,. 


is punishable if by such publication the 
person publishing: is making a success- 
ful or unsuccessful attempt to promote 
enmity. This fits in awkwardly with 
the words employed in s. 108 which 
require us to ask “of what matteris the 
publication punishable?” To the question 
so put the answer seems to be “matter 
which is the vehicle of an attempt to pro- 
moteenmity.” This seems tobe the parallel 
to “any seditious matter” incl. (a) In this 
way there drops out of sight theimportant 
fact thatin theory at all events the publica- 
tion of such matter is only punishable as 
regards the person or persons making the 
attempt, that many persons may be engaged 
in the publication of the same matter and 
that it will constantly happen that some of 
these have no such intention as the others, 
Section 108 seems to assume that one has 
only to look atthe matter to tell whether 
its publication is punishable or not. This 
is broadly true no doubt butitis not the 
truth and it ill consists with s. 153A under 
which no matter is set aside or classified 
except with reference to the intention of 
the particular person accused, 

It may bs observed that cl. (b) of s. 108 
does not say “the publication (or first pub- 
lication) of which was punishable under s. 
153A” but “the publication of which is 
punishable under s. 153A.” As dissemina- 
tion and publication do not seem to be 
different and ass. 153A uses neither term 
if may be that “the publication” means “the 
publication by the disseminator,” though 
the language isin that case very cumber- 
some. Again the word “intentionally” was 
introduced into s. 108 in 1923. The ques- 
tion arises whether this word was intro- 
duced inorder to overrule the decision in 
the case of Sital Prasad v. Emperor (5) or 
merely to makeclear that the dissemina- 
tion of the matter in question is not done 
by mistake, or to require that the person 
disseminating had knowledge of the contents 
or of the character of the matter. The 
Chief Presidency Magistrate was of opinion 
that the word was introduced for the first 
of these purposes, but points out with great 
reason thatif so the amendment fails to 
carry out the intention. 

The present casecan be decided without 
wrestling with all of these difficulties, but 
I desire to say that the rule laid down in 
the case of Sital Prosad v. Emperor (5) 
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seems to me to be wholly inadmissible, 
The utmost that is warranted on any view 
of the section is that a person comes within 
its scope if he disseminates matter which 
reveals an intention to promote feelings 
of enmity between classes. Matter which 
has in fact a tendency to do so may be 
published alio intuito or even with an 
honest view to stop class hatred, with an in- 
adequate appreciation of the circumstances 
or feelings of the persons to whom it is 
addressed, with an inadequate knowledge 
of the things discussed or by reason of 
insufficient care and caution. Some ten- 
dency to excite class hatred may be almost 
unavoidable save by keeping silent on 
certain topics. As the Magistrate need not 
take action in the end unless he deems it 
necessary, this may be no conclusive reason 
why s. 108 should be inapplicable to such 
cases. Butthere certainly are some reasons, 
And as the Legislature has passed upon the 
matter and drawn the line in its own way, 
it is not for the Criminal Courts to abandon 
“intention,” the ancient and the statutory 
test and to put in peril of their process 
persons of innocent intention. I cannot 
help thinking that if the Legislature had 
really meant to say that a Magistrate could 
proceed under this section against any per- 
son who was found to have disseminated 
matter which in the opinion of the Magistrate 
had tendency to promote class hatred it 
would have said this very” plainly in terms 
very different from those which it has 
employed. 

This case, however, does not depend upon 
the rule in Sital Prasad’s case (5). The 
argument for the prosecution has been in 
this Court that what the appellant has done 
is to disseminate the Muhammadan hand- 
bill, that this hand-bill was without excuse 
under s. 153A and that it is enough that the 
appellant has intentionally disseminated it. 
In my judgment this argument is unsound. 
What the appellant was accused of dis- 
seminating and what hein fact disseminated 
was the article in the Forward. There is 
nothing in s. 108 or anywhere else to justify 
the distortion of this meaning, his purpose 
or his act by looking to a part only of the 
article. He has quoted the hand-bilb and 
objected to it in order to get it stopped. 
If this is nota mere colourable pretence 
which cloaks a real intention to incite 
Muhammadans to violence against Hindus 
and if the article would not be taken by 
any reader in that sense, what difference can 
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it make that the few vicious linea of rubbish 
have been quoted verbatim so as to be 
pilloried aswellas reprehended? The word 
“disseminate” affords no answer; it would 
apply equally toa part of the hand-bill as 
to the whole unless the context altered the 
meaning of the part. 

The present appellant was the editor of 
the paper when the article appeared in it. 
If any one is responsible for its publication 
under s. 153A heis the man. If heis in- 
nocent under that section, I cannot see 
how he comes under s. 108 as a person “dis- 
seminating matter, the publication of which 
is punishable under s. 153A.” 

There is yet another aspect of the case. 
The most important thing in the end is 
the question under s. 118, Or. P. C., whether 
it is necessary to order the person sum- 
moned toenter into a bond. In the present 
case, the Chief Presidency Magistrate took 
the view that, if the editor had admitted 
that he had committed an error in publish- 
ing the hand-bill, no action would have 
been called for at all. But because the editor 
contended before him that he had not 
brought himself within the purview ofthe 
law, the Chief Presidency Magistrate says: 
“Tn other words, he is still of opinion even 
after the matter has been brought to notice 
by these proceedings, that he can print 
pink and green leaflets to-morrow. I, there- 
fore, think that it js necessary at least in the 
case of the editor to demand security.” I 
cannot say that I approve of that way of 
deciding such a case as this. It may some- 
times happen that the contention on the 
part of the editor in such circumstances is 
so extravagant that the Magistrate may be 
justified in thinking that unless effective 
steps are taken, the editor intends, notwith- 
standing the decision of the Court, to go 
on as before. Merely because a person has 
insisted upon putting his case before the 
Court and takingits decision, to infer that 

‘itis necessary after the decision has been 
given to bind him down in order to prevent 
him from doing the same thing again is, I 
think, unwarranted. I cannot help feeling 
that, in any view of this matter, 1t is reason- 
ably plain that there was no necessity in 
this case to order the execution of.the bond. 
I quite appreciate that much damage may 
be done in times of riot by thoughtlessness 
as well as from an intention to promote 
class hatred. I quite see that the author- 
ities were anxious to discourage as much 
as possible anything that would feed the 
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spirit of the riots. Butin this case we 
have to consider the matter from the point 
of view of the restriction whicha careful 
Legislature has thought fit to put upon the 
liberty of the press. I can express my 
own view in the matter by saying that, 
if the Legislature intended to lay down 
that people could be proceeded against for 
publishing or disseminating any matter 
which, in the opinion’ ofthe Court, has a 
tendency—any tendency—to promote iH- 
feeling between classes, the Legislature 
would have said so in plain terms, and 
thatthe Court is unable to infer from what 
the Legislature has said in s. 153A, Indian 
Penal Code, and s. 103, Or. P, C., that the 
Legislature has intended to go to that 
length. 

For these reasons I am of opinion that the 
order of the learned Magistrate should be 
discharged and that the bond executed by 
the appellant should be cancelled. 

Mukerji; J.—I entirely agree. 

A. N, A. Order discharged. 


BOMBAY HIGH COURT. 
CRIMINAL Rersrence No, 18 oF 1925. 
June 3, 1926. 

Present :—Mr, Justice Fawcett and. 

Mr. Justice Madgavkar. 
EMPEROR— PROSECUTOR 
VETSUS 
KASTURISHIDRAMA BOGAR—Accuszp. 

Cr. P. C. (Act V of 1898), s. 562 (i)—‘Offence punish- 
able with imprisonment’, meaning of. ’ 

In s. 562, sub-s. (1), Or. P. C., the words ‘an offence 
punishable with imprisonment’ refer to an offence 
primarily punishable with imprisonment. An offence 
which is punishable with fine only is not contemplated 
by the section even though such an offence is punish- 


able with imprisonment in default of payment of fine. 
[p. 743, col. 1.) 


Criminal reference made by the District 
Magistrate, Bijapur. 

Mr. Y.N. Nadkarni, forthe Accused. 

Mr. S. S. Patkar, Government Pleader, 
for the Crown. 

JUDG MEN T.—In this case the'accused 
was convictsd of driving a motor vehicle 
without a license, an offence punishable 
under s. 16 of the Indian Motor Vehicles 
Act, 1914. Instead, however, of passing 
any sentence on the accused, the Second 
Class Magistrate released him ona proba- 
tion of good conduct unders. 562, Or. P.O. 
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The District Magistrate refers the case to 
us on the ground that s. 562, sub-s, (1) 
applies only to offences punishable with 
imprisonment, whereas the offeuce under 
8. 16 of the Indian Motor Vehicles Act was 
punishable with fine only, and, therefore, 


the Second Class Magistrate had no authori-. 


ty to pass the order he did. 

It is contended by Mr. Nadkarni for the 
accused that, inasmuch as the offence 
punishable with ffne can become an offence 
punishable with imprisonment in default 
of payment of fine, it is covered by this 
sub-s. (L) of s. 562, Cr. P. C., andalso that 
there is no adequate ground why such a 
case should not equally be subject to the 
provisions of this section. It seems to me, 
however, that the Legislature in using the 
words “an offence punishable with imprison- 
ment’ must be taken to contemplate an 
offence primarily punishable with imprison- 
“ment, Had it been intended that an offence 
punishable with fine only, should also be 
within the scope of this sub-section, they 
would have added some such words as “or of 
an offence punishable with fineonly,” which 
is an expression constantly used (see, for in- 
stance, s. 67, Indian Penal Code). Further- 
more, I think the use of the word “ re- 
leased” in the sub-section points to the 
object of the section being to prevent an 
offender’s committal to Jail, in the circum- 
stances mentioned in the sub-section, and 
that it was not intended to cover cases where 
the offender is merely ordered to pay a 
fine. ‘Therefore, in the absence of words 
which clearly show that an offence punish- 
able with fine only comes within the scope 
of the sub-section, we think the order of 
the Second Class Magistrate is illegal. 

We, therefore, set aside the Second Class 
Magistrate's order, except as to the delivery 
of certain property to one Nigappa. As 
regards the sentence, it appears that the 
accused with others interfered with a stand- 
ing car and started it accidentally, and that 
the accused then tried to stopit, but the 
ear dashed into a wall. There was certain- 
ly considerable danger in thus interfering 
with the car. In the circumstances of the 
case, we think the accused should be sen- 
tenced to pay a fine of Rs. 20, and in default 
to suffer a fortnight’s simple imprisonment. 

å. N. A. Order set aside. 
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LAHORE HIGH COURT. 
CRIMINAL Revision PETITION No. 277 
oF 1926. 

May 8, 1926. 

Present:—Mr. Justice Zafar Ali. 
BISHAN SINGH—AccusEp —PR&TITIONER 
VETSUS 
EMPEROR —RESPONDENT. 

Arms Act (XI of 1878), s. 19 (f)—Possession of arms 
—Discovery of arms on search in accused's house— 
Conviction, legality of. 

A person cannot be convicted of an offence under 
s. 19 (f) of the Arms Act though arms were found on 
search in his house where the circumstances are 
such that the arms might have been kept in the 
house by the servant of the accused. 


Petition for revision of an order of the 
Sessions Judge, Amritsar, dated the 19th 
January, 1926, affirming that of the Magis- 
trate, First Class, Amritsar, dated the 28th 
August, 1925. 

Mr. M. L. Purt, for the Petitioner. 

JUDGMENT.—An Excise Inspector 
in company with a Head Constable and 
others searched the house of the petitioner 
Bishan. Singh and found therein a chhavi 
blade and a quantity of opium. Bishan 
Singh was consequently sent up for trial on 
two separate charges, one under s. 19 (f) 
of the Arms Act and the other under s. 9 
(c) of the Opium Act. The opium case was 


‘eventually tried by Mr. M. Arif who dis- 


charged Bishan Singh coming to the con- 
clusion that the opium might have been 
placed where it was found by Khairu who 
was a servant of the petitioner and lived 
with him in that house. The case under 
the Arms Act, however, ended in convic- 
tion and the petitioner's appeal against 
that conviction has also been dismissed. 
But the evidence in the two cases was iden- 
tical and in this case too it can be said on 
the strength of that evidence that Khairu 
who was a badmash might have placed the 
chhavi blade in the petitioner’s house. No 
body appears on bahalf of the Crown to 
oppose this application in revision. 

For the reasons given above I accept the 
petition, set aside the conviction and sen- 
tence and acquit the petitioner. The fine, 
if already realised, will be refunded. 

A. N. A, Petition accepted, 
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BOMBAY HIGH COURT. 
ORIMINAL Rererence No. 17 or 1926. 
June 4, 1926. 

Present :—-Mr. Justice Fawcett and 
Mr. Justice Mad gavkay. 
EMPEROR— 

VETSUS 


VISHVANATH NANA KARPE—<Accouszp. 
Bombay District Police Act (IV of 1890), s. 61, el. 
(f)—Offence of causing obstruction to public street— 
License of Municipality, whether good defence—Bom- 
bay District Municipal Act (III of 1900), ss. 50, 90, 
189, 140, scope of. ee 

Authorisation by a Municipality to use a portion 
of a public street for the purpose of exposing logs of 
timber for sale does not exempt a person from lia- 
bility to be prosecuted under s, 61, cl. (f) of the Bom- 
bay District Police Act for causing obstruction in 
a public street. [p.744,cols. 1&2.) 

Public streets are vested in a Municipality for the 
purpose of being maintained as public streets, A Muni- 
cipality should not allow a permanent obstruction to 
be maintained in a public street vested in if and in 
the absence of statutory provision to that effect, it 
has no power to divert a portion of a public street 
for the purpose of exposing timber ffor sale. [p. 744, 
col. 2. 

ite Licensing of such a diversion is not authorised 
either by the general power of a Municipality to 
discontinue or stop up a public street, or by ss. 139, 
140 or 90 of the Bombay District Municipal Act. [p. 
745, col. 1] 

Criminal reference made by the Ses- 


sions Judge, Poona. 

Mr. S. S. Patkar, Government Pleader, for 
the Crown. | ; 

Messrs, Binning, (with him Mr. K. H. 
Kelkar), for the Accused. 


JUDGMENT. 


Fawcett, J.—This isa reference by the - 


Sessions Judge of Poona, regarding the 
conviction of three persons of an offence 
under s. 6l, cl. (f), of the Bombay Dis- 
trict Police Act. The offence in question 
is that of having kept logs of timber on 
a public street and causing obstruction 
thereby, though warned to remove the logs. 
This would fall under the words of the 
clause, “ causes obstruction in any street by 
leaving any box, bale, package or other 
thing whatsoever in or upon a street for an 
unreasonable length of time.” And, in so 
far as these logs of timber were admittedly 
pui out for sale, that would also fall with- 
in the words, “ by exposing anything for 
sale or setting out anything for sale in any 
way whatsoever that causes obstruction.” 
The defence raisedis that the Municipality 
had authorised timber dealers to use a 
strip of the street for the purpose of ex- 
posing timber sale, and we are assured by 
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the learned Counsel for the accused that 
this has been done for forty years. 

The question, however, that has to be 
decided is, whether the Municipality had 
any proper statutory authority to divert a 
portion of a public street for the purpose 
of exposing timber for sale in the way that 
has been done. The learned Government 
Pleader supports the order of the Magis- 
trate, and contends that the Municipality 
has no power to pass any such order. This 
point was considered by the Magistrate in 
his judgment, and he has given reasons in 
paras. 4 and 5 of his judgment for holding 
that the Municipality had no proper grounds 
for allowing an obstruction of this kind. 

The contention that has been put before 
us, as also before the Magistrate and the 
Sessions Judge, is that, under s. 90 of the 
Bombay District Municipal Act, the Munici- 
pality has authority to discontinue or stop 
up any public street, and, therefore; they 
have power to discontinue or stop up a 
part of such street ; accordingly, it is con- 
tended that ‘there is no objection to their 
allowing a strip of a street to be used as a 
market for the saleof timber. I think that, 
in considering this argument, itis import- 
ant to remember that public streets are 
vested in the Municipality forthe purpose 
of being maintained as public streets, under 
s. 50 of the Bombay District Municipal Act, 
and that section expressly declares that 
public streets so vested in them shall be 
applied by them as trustees, subject to 
the provisions and for the purposes of the 
Act. Therefore, it rests upon any one who 
supports the action of the Municipality to 
show that it had statutory authority to 
divert a portion of a public street in the 
manner that has been done. 1 also think 
that the Act contains clear provisions, which 
show that ordinarily a Municipality should 
not allow a permanent obstruction upon any 
public street vested in the Municipality. 
Section 122 of the Bombay District Munici- 
pal Act isa very plain enactment to that 
effect. Sub-section (4) of that section refers to 
the piling of fuel in by-streets, but says 
that the Municipality only has authority to 
allow such piling of fuel for not more than 
four days, and in such manner as not to 
inconvenience the public or any individual. 
Therefore, a strong presumption arises that 
the Legislature did not intend, by the general 
power it gives tothe Municipality to dis- 
continue or stop up public streets, that they 
should use that power for a purpose which 
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contravenes the intention shown by s. 122 
of the Bombay District Municipal Act. 

So faras the question of licensing markets 
is concerned, there are the provisions of 
ss. 139 and 140 of the Bombay District 
Municipal Act, which contemplate the 
Municipality constructing or opening mar- 
kets. But those. provisions would ordinari- 
ly apply to the erection or other provision 
of some place asa market, notina public 
street, but ina proper locality. And it 
would entail a contravention of the intention 
shown by s. 122 of the Bombay District 
Municipal Act to hold that those sections 
are meant to cover the licensing of a market 
in a public street. - 

Then coming to s. 90 of the Bombay Dis- 
trict Municipal Act, it. obviously is dealing 
with the question of providing proper 
highways and thoroughfares in the Munici- 
pal area, and since power is given to widen, 
open or enlarge or otherwise improve streets, 
a corresponding power is given to turn, 
divert, discontinus or stop up streets. That 
power would ordinarily be meant to enable 
the Municipality to provide a gub- 
stituted street which would be an im- 
provement on an old street, and then 
to stop or discontinue that old street. It 
seems to me thatit is perverting the pro- 
per meaning of the section to say that it 
contemplates a caseof stopping up a por- 
tion of a street, so as to provide a market, 
as has been done in this case. I am quite 
aware that itis acommon practice in this 
country to use portions of the public streets 
as temporary markets, and, no doubt, it is 
very difficult to stop that practice, But, at 
the same time, when we are considering 
whether there is authority for the Munici- 
pality to allow a portion of a street to be 
kept for the use ofa market, that practice 
does not discharge the onus I have men- 
tioned. In my opinion, the Act contains 
provisions which go against any such sup- 
position. Therefore,it seems to me that 
the Magistrate is quite correct in his reason- 
ingin paras. 4,5 and 6 of his judgment, 
and I can see no sufficient reason for our 
interfering with the convictions. 
therefore, order the record and proceedings 
to be returned. 

As regards the question of sentence, Mr. 
Binning for the accused asks us to reduce 
the sentence of fine of Rs. 50 in each case, 
as this was atest case. Certainly, it does 
appear that they did not wilfully 
obstruct in the sense of doing some- 
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thing that had not been done before, 
and they had the authority of the Munici- 
pality for placing the timber in the way 
they did. Therefore, we reduce the fines to 
one of Rs. 10 in each case, without prejudice 
to enhanced punishment in the event of the 
obstructions continuing and there being 
further convictions of the same kind. The 
amounts in excess to be refunded, 

Madgavkar, J.—I agree. 

A. N, A. Conviction confirmed. 
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LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 583 or 1926. 
July 13, 1926. 
Present:—Mr. Justice Coldstream. 

INDAR SINGH AND ANOTHER —AccosED— 

— APPELLANTS 
VETSUS 
EMPEROR—RasponveEnt. 

Penal Code (Act XLV of 1860), s. 899—Preparation 
to commit dacoity, what constitutes. 

Six persons joined together and went to a village 
with the object of committing dacoity armed with fire 
arms. On being suspected by the villagers some of 
them fired at the villagers and wounded them: 

Held, that the conduet of the accused amounted to 
preparation to commit dacoity within the meaning of 
s. 399, Indian Penal Code, and they can be convict- 
ed‘of an offence under that section. [p. 746, col. 2.] 


Criminal appeal from an order of the 
Sessions Judge, Ludhiana, dated the 8th 
May, 1926. 

Mr. L. Saunders, for the Appellants. 

Mr. Bevan Petman, for the Government 
Advocate, for the Respondent. 


JUDGMENT.—On the 9th August 1924, 
Mit Singh, a villager of Khera, found two 
strangers sitting at one of the village wells, 
who attempted on seeing him to cover 
their faces. Mit Singh informed Lal Singh 
the chaukidar and other villagers. Lal 
Singh was atthe time with the Patwari Hari 
Singh and these two collected a number of 
men, including Hazara Singh, Lambardar 
and went tothe well where the strangers 
were sitting. The strangers had lathis with 
them. On being asked the namesof the 
Zaildar and Lambardar of the village to 
which they belonged they gave replies 
known to be untrue, This confirmed the 
suspicions of the Khera villagers who asked 
the strangers to accompany them to the 
village. Meanwhile two more strangers 
came along the Railway line which passes 
close to the well. One of the strangers at 
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the well spoke to one of the new-comers. 
The villagers inferred that the two comers 
were confederates of the strangers at the 
well and made after them, taking the first 
two strangers with them from the well. 
Then three more strangers appeared out of 
some reeds and joined the two men on the 
-Railway line. One of these three had a gun 
and fired it twice, wounding one of the vil- 
lagers at the second shot. The men who 
were in custody of the villagers then joined 
the men on the Railway line, and one of 
them, taking the gun from the man who 
had fired it, fired it again several times at 
the villagers, wounding three of them Tara 
Singh, Gahna and Hukma. All the strang- 
_ ers then fled away, and darkness coming on 
pursuit was hopeless. = 

Lal Singh chaukidar, Hari Singh patwart 
and Hazara Singh Lambardar took the injur- 
ed men to Police Station, Dehlon, which is 
five miles from Khera and reported the 
facts stated above shortly after midnight. 
In the report three of the strangers were 
described, it being stated that one had been 
addressed by the name of Indar by his 
companions, Next day the Police found on 
the spot five cartridge wads and a box 
which had held cartridges. 

No clue to the identity of the offenders 
was found until one Uttam Singh was 
arrested by the Police on the 8th September, 
1425, in connection with a dacoity. Uttam 
Singh had been concerned in many dacoities 
and confessed to having been one of the 
party that had been together at Khera and 
that its purpose was dacvity. He informed 
the Police that his associates on that night 
were Arjan, Kesar, Lal Chand, Basawa, 
Chanan and another. All these except 
Arjan, who is absconding were arrested. 
At an identification parade held on the 8th 
November, 1925, Lal Singh an | Tara Singh 
identified Kesar and Indar Singh respec- 
tively and at another parade on the oth of 
December, Sangat Singh of Khera identi- 
fied Kesar, and Bishan Singh son of Mit 
Singh identified Indar Singh. Uttam Singh 
was made an approver and Lal Chand, 
Kesar, Indar, Chanan_and Basawa_ were 
tried by the Sessions Judge of Ludhiana 
‘under ss. .399-307-148, Indian Penal Code. 
Lal Chand and Basawa were acquitted. The 
four assessors found the charge satisfactori- 
ly proved against Chanan, Kesar and Indar 
Singh, and the Sessions Judge agreeing 
with them sentenced them to seven years’ 
rigorous imprisonment under s, 399 and two 
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years’ rigorous imprisonment under s. 326, 
Indian Penal Code, the sentences to run con- 
currently. 

Indar Singh and Kesar Singh have ap- 
pealed through Mr. Saunders, who argues 
that (1) Kesar Singh and Indar Singh have 
been wrongly convicted under s. 326, as 
neither of them caused hurt to any one 
nor was the hurt caused in prosecution of 
any object of his clients and their confede- 
rates and s. 3f is not applicable in the 
circumstances; (2) the proved circumstances 
do not establish an offence under s, 399, the 
only evidence as regards preparation being 
that of Uttam Singh, the approver, which 
is not sufficiently corroborated and (3) that 
the evidence identifying Kesar Singh and 
Indar Singh as two of the strangers con- 
cerned in the affair of the 8th August is not 
reliable. 

Mr. Saunders’ first contention is not with- 
out some forca. The appellants were not 
charged under s. 326, nor am I perfectly 
satisfied that the proved circumstances 
justify afinding of constructive guilt against 
them. The appeal to this extent must be 
accepted and I setaside the conviction under ` 
s. 326, Indian Penal Code. l 

According to the evidence Kesar Singh 
was one of the two men who were first 
seen together at the well by Mit Singh 
and taken in charge by the villagers 
the other being Arjan Singh who is 
absconding, while Indar Singh was dis- 
covered hiding iņ some reeds and placed 
under control along with Kesar Singh aud 
Arjan Singh. In my opinion the evidence 
clearly establishescircumstances from which 
no other reasonable conclusion can be drawn 
than that the two appellants, the approver 
and four other persons had come together 
at Khera for the purpose of and prepared 
furcommitting dacoity. Kesar Singh and 
Indar Singh belong to Raokiin Ferozepur 
District, and had no business at Khera. The 
appellants were uodoubtedly members of a 
gang armed with at least one fire-arm 
anxious to avoid arrest. As in the case of 
Karmun v. Emperor (1) I think we are justi- 
fied in this case in holding that there was 
not only a mere assembly but that the mem- 
bers of the assembly had got ready for the 
actual commission of the dacoity. The 
events proved to have taken place at Khera 
do, in my opinion, afford the necessary 
corroboration of the approver’s evidence to 


(1) 34 Ind. Cas. 1000; 6 P. R. 1916 Or.: 17 Or. L. J. 
280; 37 P. W. R. 1916 Or. _ 
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the effect that the appellants and their asso- 
ciates had prepared themselves to commit 
dacoity. 

A very careful study of the record leads 
me to a firm conclusion that Kesar Singh 
was one of the two men found at the well 
by the villagers.and that Indar Singh was 
one of the party of dacoits present there 
and I find that this conclusion is establish- 
ed by the identification evidence of Lal 
Singh, Sangat ‘Singh, Bishan Singh and 
Tara Singh. I have had dus regard to the 
arguments led by Mr. Saunders. It is true 
that a very long period elapsed between 
the offence and the identification of the 
offenders. It is also remarkable that so few 
of the witnesses have testified that they 


identified these two accused. These con-° 


siderations do not, however, lead me to re- 
ject the evidence which was found satis- 
factory by the trial Judge and the assessors 
who heard it. There is no cogent reason 
for reducing the ssntence and | reject the 
appeal in respect of the offence under s. 399, 
Indian Penal Code. 
ALN. A. Appeal parily accepted. 





BOMBAY HIGH COURT. 
CRIMINAL REFERENCE No. 50 or 1926. 
June 17, 1926. 

Present:—Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 
EMPEROR—Prosecutor 

VETSUs 
NANA RAMJI SHINDE—Accosgp 
——OPPONENT. 

Cr. P. C. (Act V of 1893), s 123 (1)—Accused un- 
dergoing imprisonment—Security proceedings—Convic- 
tion during pendency of term of imprisonment, legality 
of-—-Procedure. : 

The proper course to be followed by a Magistrate 
where security proceedings have to be taken against 
an accused undergoing imprisonment is to adjourn the 
proceedings till the expiry of the term of imprison- 
ment and to communicate the order requiring the 
accused to furnish security to the Jail authorities and 
to ask them to detain the prisoner in Jail, upon the 
expiration of the.sentence in accordance with the 
provisions of s.123 (1), Or. P. ©. A conviction for 
not furnishing security, while the accused is under- 
going imprisonment is premature. 

Criminal reference made by the District 
Magistrate, Poona. " 

FACTS.—The accused while under- 
going a sentence of imprisonment was 
ordered by a Special Magistrate to furnish 
a security bond with two sureties for keep- 
ing the peace and good behaviour. As the 
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accused could not comply with the order he 
was sentenced to rigorous imprisonment for 
one year. The District Magistrate was of the 
view that the order was illegal as it was 
passed before the expiry of the sentence 
already passed and referred the case to the 
High Court. 

J UDGMENT.—There is no doubt that 
the order passed by the Special Magistrate, 
First Class, Malegaon (Budruk), is pre- 
mature as ruled in Emperor v. Rangya (1). 
On the other hand, s. 123, sub-s. (1), Or. P. C., 
itself directs that, if any person ordered to 
give security under s. 106 or s. 118 does 
not give such security, on or before the 
date on which the period for which such 
security is to be given commences, he shall, 
if already in prison, be detained in prison 
until such period expires or until within 
such period he gives the security to the 
Court or Magistrate who made the order 
requiring it. Therefore, strictly speaking, no 
further order is required except on the point 
whether the imprisonment on failure to 
furnish security should be rigorous or 
simple, and on any questions that may arise 
as to the security tendered. 

We agree generally with the views ex- 
pressed by the Remembrancer of Legal 
Affairs in Government Resolution No. 8524, 
dated December 21, 1925, Judicial Depart- 
ment. They are supported by the decision 
of the Burma Full Beneh in Emperor v. 
Tha Hlaing (2). Accordingly, we quash the 
Magistrate’s order of May 3, 1926, as being 
premature. His proper course would have 
been to adjourn the case till after the sen- 
tence the accused was undergoing had expir- 
ed, for further orders But he should at 
the same time have communicated his order 
of May 3,1926, requiring the prisoner to 
furnish security, to the Jail authorities and 
asked them to detain the prisoner in Jail 
upon the expiration of the sentence in ac- 
cordance with s. 123, sub-s, (1). 

We substitute an order that the Magis- 
trate should now ascertain when the prison- 
er's sentence will expire, and fix a date 
accordingly for further proceedings under 
s. 123 before him. The accused should be 
given all proper facilities for furnishing the 
required security, but need not be produced 
before the Magistrate, if he informs the Jail 
authorities that he is unable to give the 
security. 

A. N. A. 

(1) 4 Bom. L. R. 934. 

(2) 7 Or. L. J. 472; 4 L. B. R. 205 (F. B). 


Order set aside, 
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MADRAS HIGH COURT. | 
CRIMINAL AppEaL No, 242 or 1925, 
September 16, 1925. 
Present:—Mr. Justice Odgers. 
THANGAYA’ NADAR AND oTHExs— 
Accosep Nos. 1 To 13— APPELLANTS 
VETSUS 
EMPEROR—RESPONDENT. 

Cr. P. C. (Act V of 1898), s. 367—Joint trial of 
Jury and non-Jury charges—Judgment as to non-Jury 
charges merely dealing with heads of charges, whether 
defective—Charge under s. 147, Penal Code—Matters 

for consideration. 
© Where a case against several accused persons 
charged with various offences was tried by a Sessions 
Judge partly witha Jury and partly with their aid 
as assessors and the Judge while,he summed up the 
ease at length tothe Jury with regard to all the 
charges, in respect of the non-Jury charges he 
merely stated in his judgment without giving any 
specific reasons that he agreed with the Jury for the 
reasons set forth in the charge to the Jury: 

Held, that in respect of the non-Jury charges, the 
judgment did not comply with the requirements of 
s. 367, Or. P. O., and was, therefore, defective. [p. 748, 
col. 2; p. 749, col. 1.) 

Ina case where several persons are jointly tried 
for the offence of being members of an unlawful 
assembly the defence of each ofthe accused should 
be considered, the common object must be set out, 
and the case against each of the accused must be 
considered separately. [p. 749, col. 2.] 

Criminal appeal against an order of the 
Court of Session of the Tinnevelly Division, 
in Case No. 12 of the Calendar for 1925. 

Messrs. V. L. Ethiraj and M. C. Sridha- 
ram, for the Appellants. 

The Public Prosecutor, for the Respond- 


ent. l 
JUDGMENT.—1n this case 13 accused 
were tried before the Sessions Judge of 
Tinnevelly, as to all of them with having 
formed an unlawful assembly on or about 
6th December, 1924, with the common object 
of forcibly taking a marriage procession 
through snon-Nadar streets and with the 
intention of causing burt to the non-Nadars 
and committing mischief, thefts and dacoity 
in regard to their property, etc., offences 
punishable under ss. 147 and 323; as to 
accused Nos. 1, 3 and 7 that they being 
members of the aforesaid unlawful assembly, 
were armed with guns and accused Nos. 2 
and 4 with aruvals*, etc., anoffence under 
s. 148;.as to accused Nos. 8, li and 13 that 
they, in the course of the same transaction 
asthe rioting and in furtherance of the com- 
mon object, stole a cart, an offence under s. 
370; as to accused Nos. 2, 5 and 7 that they 
broke into the house of Karuppayi and 
committed theft ofa trunk, ete., offences 
#[Smal] swords.—Ed.] | an 


~— 
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under ss. 454 and 393; as to accused Nos. 1, 
4, 6,7, 10 and 12 that they in furtherance 
of the common object committed dacoity 
in the house of Kamakshi Ammal wherein 
accused Nos. 4, 10 and 12 removed articles 
of property, goats, grains, vessels, etc., and 
accused Nos. 6 and 7 forcibly removed the 
ear jewels of Kamakshi, an offence under 
s. 395; and as to accused Nos. 2, 5, 8, 11 
and 13 that they as members of the said 
unlawful assembly, in prosecution of the 
common object of which accused Nos. 4, 6, 
7,10 and 12 committed dacoity, also com- 
mitted an offence under s. 395 read with 
gs. 34 and 149. 

It will be observed that the trial was. 
complicated by the fact that certain charges . 
and surely those under ss. 379, 459, 392, 395 
read with ss. 34 and 149 are charges triable 
by a Jury, whereas the charges under 
ss. 147, 148 and 323 are charges triable by 
the Sessions Judge with assessors. The 
learned. Judge summed up the case at some 
length to the Jury with regard to all the 
charges, but when he came to write his 
judgment with regard to the charges 
triable by himself with the assessors, he 
agreed throughout with the Jury except as 
to finding accused Nos. 5, 6 and 9 guilty of 
arson. He convicted all the accused of 
rioting under s. 147; accused Nos. 1, 3, 7, 8, 
2, and 4 under s. 149; accused Nos. 8, 11 
and 13 unders. 379, accused Nos. 1, 2,5 
and 7 under ss. 454 and 392; accused Nos. 1, 
4,6, 7,10 and 12 under s. 393; and accused 
Nos. 2, 5, 8, ll and 13 constructively under 
ss. 395 and 149. 

Appeal is taken with regard to several 
pointsin the learned Judge's procedure. It 
is first said that the judgment is not in 
accordance with the requirements of the Cr. 
P. C., s. 367, in that it does not contain the 
points for determination, the decision there- 
on and the reasons for the decision. It will 
be seen from what I have said about the 
judgment that it has really only a reference 
to the charge to the Jury which was held 
not to be a sufficient compliance with the 
requirements of the Code by a Bench of 
the Bombay High Court in Queen-E'mpress 
vy, Dattu (1). It is very difficult to lay 
down any hard and fast rule and I 
do not in’ this case in the least pro- 
pose to doso as to what amount of judg- 
ment a Judge should write in any par- 
ticular case and particularly in a case of this 


(1) Rat. Un. Or. O. 426. 
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kind where he and the Jury are in fact 
performing two separate functions at the 
same time; but this point weighs with mə 
in the present case. All the accused have 
been convicted under s. 147. On appeal 
the defence would, no doubt, be embarrassed 
by want of discussion on the part of the 
Judge as to the evidence which he believes 
as against each ofthe accused. The learned 
Judge in his charge saysinpara. 10: “If 
you believe the evidence, there is sufficient 
evidehce to prove that these accused com- 
mitted rioting, But whether you do or do 
not believe, it is a matter for you to decide 
and I think etc.” One cannot conjecture 
what part of the evidence for tha prosecu- 
tion weighed withthe Jury as assessors in 
coming to a conclusion on fhis charge, the 
‘learned Judge not having set out any 


reasons specifically why he agrees with the 


Jury although he says that he agrees for 
reasons set forth in his charge. As pointed 
out by Mr. Ethiraj, without going deeply 
into the evidence—and in this case I am 
certainly not going to do that—there are 
varying and discrepant statements on the 
part of the prosecution a3 to, for instance, 
the weapons carried by several of these 
accused. It may be that the Jury were able 
to carry these things in mind in arriving 
at their opinions asassessors. Butfrom the 
point of view of a Counsel arguing an ap- 
peal on behalf of tha accused, I quite 
realise that theremay be a good deal of difi- 
culty and embarrassment. I am the last 
person.to insist that that alot of unneces- 
sary writing should be done by probably a 
very busy Sessions Judge, but I do not 
think in this case it is unfortunate that the 
Judge did not enter more into details. If 
he had merely said “I believe P. W. so 
and -so or better still P. Ws. so and so 
speak against such and such accused and 
such other witness against the other accus- 
ed and I believe them,’ it would be quite 
sufficient in my view; I think, therefore, 
that I must hold that the judgment is in- 
sufficient. 

The learned Public Prosecutor says that, 
if I find that the judgment is defective but 
do not find that the charge to the Jury is 
- also defective, to avoid a further trial, he 

would be willing to submit to a reduction 
of sentence in the case of all the accused ; 
that is to say, to confirm the convictions 
only and the sentences inflicted on the 


accused, in consequence of their convictions 
by the Jurors, 
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I must then proceed to the charge to dis- 
cover if that is open to any of the objec- 
tions that have been argued before me by 
Mr. Ethiraj with regard to it. 

Three points have been urged as neces- 
sary in a charge of this description; and 
this necessity has been frankly admitted by 
the learned Public Prosecutor. They are 
(1) that the defence of each of the accused 
should be considered, (2) that the common 
object must be set out and (3) that the case 
against each of the accused must be con- 
sidered separately. With regard to the 
first of these points, it has been practically 
abandoned. D. Ws. Nos. 1 and 2 gave 
evidence as to alibi on behalf of the 
first accused and that question has been 
specifically dealt with in the charge. The 
other four defence witnesses do not support 
any ofthe accused in particular. They, I 
understand, speak generally as to the com- 
plainants beginning the quarrel. As to the 
Common object it is,in my opinion, very 
fully set out in the beginning of the learned 
Judge's charge tothe Jury. Itbegins by 
saying that the 13 accused are charged with 
forming themselves into an unlawful as- 
sembly with the common object of taking 
the marriage procession through non- 
Nadar street, etc. He then explains that, if 
several persons had the common object of 
throwing stones, so as to hurt their oppo- 
nents and their opponents were hurt by the 
stones, the prosecution need not prove who 
actually threwthe stones. Then he says 
that accused Nos. 8, 1l and 13 are charged 
that in furtherance of the common object 
they committed theft of a cart and so on 
throughout the charges. It is pressed that 
the charge with regard to dacoity has not 
been properly explained by the learned 
Judge, in that he says: “Then in the same 


way accused Nos. 1, 4, 6, 7, 10 and 12 are 


charged with having committed robbery in 
the house of Kamakshi Ammal inasmuch 
as if five or more persons commit robbery 
it is called dacoity, they are charged with 
dacoity.” Mr. Ethiraj lays special stress on 
the fact that the learned Judge should have 
said that, if five or more persong commit 
robbery conjointly, it is called dacoity, ete., 
and that this omission of the word ‘‘con- 
jointly” is fatal to the validity of the charge 
on that point. Again, the learned Judge, 
when he comes to the end of his charge on 
the consideration of what may be called the 
crimes consequent on the unlawful assem- 
bly and the rioting, namely, arson, theft, 
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shooting, dacoity, stealing, etc., says this:— 
“Tf you find that these isolated incidents 
are true by incidents” he means the crimes 
which occurred at or about the time of the 
rioting and did occur, then you must con- 
sider whether they were in prosecution of 
the common object of the assembly or whe- 
ther most of the Nadars simply intended to 
take this marriage procession through the 
streets and had no intention of committing 
any crimes, because if crime in this case 
was not the common object of the assem- 
` bly, then only those persons would be ac- 
tually guilty who committed the acts: If, 
on the other hand, crime was their common 
object, they all would be guilty whether 
they actually committed the crimes or not.” 
Really it is an explanation of what he said 
in the early part of his charge. So then 
with regard to the common object, I 
think the case was quite sufficiently placed 
before the Jury and so was the explanation 
of the law thereof. With regard to the 
omission which does occur of the word 
“eonjointly” I think it must be held that 
the learned Judge meant—and I think it 
may be assumed that the Jury understood 
that he meant—that, if five or more persons 
committed robhery together in a body it 
“was dacoity. I donot see why we should 
assume that the Jury would be misguided 
so as to think that, jffive different robberies 
were committed in five different parts of a 
town by five different people or in five dif- 
ferent towns for that matter, it would amount 
to the distinctive offence of dacoity. There- 
fore, I think so far there is nothing in the 
objections that have been made to the 
charge, 

The third point is perhaps a more im- 
portant one, ard that is, that the case against 
each of the accused has not been consider- 
ed separately in the charge; that is to say, 
althought as pointed out, by the learned 
Public Prosecutor, the separate crimes so 
to speak are all set out and the accused in- 
volved in them are also mentioned, the 
evidence against each accused separately 
has not been dealt with by the Judge. The 
charges that were befurethe Jury were theft, 
house-breaking, dacoity and the last charge. 

With regard to these charges, the theft of 
the box, ete., that is to say, the 5th paragraph 
of the charge, the accused involved are set 
out as being accused Nos, 2,5 and 7 and 
the evidence against them is said to be 
of Periakamakshi Reddi, P. W. No. 18. 
Karupayee’s evidence (P. W. No, 13) is 
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also referred toand some explanation of 
hers about how the house door was opened 
is also placed before the Jury. The learned 
Judge points out: “There seems to be a 
confusion about the door and the box.” 
But if you believe her story it would be 
proof against the 2nd, 5th and 7th accused 
that they committed house-breaking.” The 
learned Judge goes on;—‘‘Other witnesses 
say that they saw all this l8oking up Subba 
Reddi's street from the west and you can 
consider whether on that point they can 
be believed that they were there,” There 
seems to be nothing in the objection made 
with regard to this charge of theft. 

With regard to the dacoity which is para. 
6 of the charge, the evidence of Kamakshi 
Ammal, who is the 14th witness, is set out 
and she says that accused Nos. 4, 10 and 12- 
entered the house. The Judge asks the Jury 
to consider why, if they were looking in 
this fashion, they took only a box from 
Karupayee’s house instead of the wholesale . 
thefts that they made from Kamakshi's 
house. The Judge points out that she was 
corroborated by her granddaugter P. W. 
No. 15, Lakka Ammal. The evidence of the 
bandsmen, P. Ws. Nos. 6 and 7 is also put 
before the Jury. Icannot say that there 
is any misdirection with regard to this 
charge. : . 

With regard to the theft of the cart 
which is the subject of para. 4 of the charge 
this involves accused Nos. 8, Il and 13. 
The evidence of P: W. No. 16is put before 
T Jury as also that of P. Ws. Nos. 12 and . 
18 

With regard to the last charge which is 
concerned with the common object and with 
the constructive criminal liability, the 
latter is a question ef law, and the common 
object, I have already held, was sufficiently 
laid before the Jury., I have examined this 
matter in some detail and I think it is quite 
clear that with regard to the Jury charges, 
no valid objection can be urged to the 
Judge's charge. I have already dealt with 
the matter and the judgment. 

Now the question is, what todo? It is, 
of course, open to me to direct a re-trial by 
the learned Sessions Judge on the non-Jury 
charges. But the learned Public Prosecutor 
strongly urges me not to do this if possible 
owing to the length of the time that has 
elapsed and the great desirability of not 
stirring up further faction in this very fac- . 
tious village. Thelearned Public Prosecu- 
tor conceded that there is very little evi- 
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dence, if any, against the 9th accused on the 
charges of which he has been convicted. 
As a matter of fact, he was charged with all 
the others with rioting, etc., and with insti- 
gating accused Nos. 5 and 6 to set fire to 
the house of Peraisami Achary. This latter 
is an assessor's case and the accused were 
acquitted on the charge by the learned 
Judge who believed the evidence of P. W. 
No. 6 in preferehce to the prosecution, so 
that all that is left against accused No. 9 
is the general charge under s. 147 and the 
only thing said incidentally against him is 
that “the other accused had sticks.” He is, 
. [am told, nowhere mentioned by name in 
the evidence and except with regard to the 
arson he is nowhere mentioned by name that 
I can findinthecharge tothe Jury. I, there- 
fore, think that he well may be acquitted. 
I accordingly acquit him. 

Difficulty has arisen with regard to accus- 
ed No. 3. He has been convicted of rioting 
and of rioting with deadly weapons, an as- 
Bessor's case. I having held that the judg- 
ment of the learned Judge is defective and 
he would in the ordinary course have to be 
re-tried. Mr. Ethiraj, however, who appears 
for him in order to avoid this does not 
press his objection, to the judgment with 
regard to this accused alone who has been 
sentenced on the whole to two years. With 
regard to the rest of the accused, as their 
convictions by the Jury are the only ones 
that now stand, their sentences are thereby 
automatically reduced to‘one year. I think, 
it would, under the circumstances, be unfair 
that the 3rd accused should have more severe 
sentence than they. I, therefore, the Public 
Prosecutor not objecting, reduce the sen- 
tence on the 3rd accused to one year, 

Convictions in the case of accused Nos. 8, 
lland 13 by the Jury were for the theft of the 
cart already referred to. The actual erimi- 
nal act was the moving of the cart for about 
50 yards, Their sentences are with the rest 
automatically reduced to one year each. I 
think they may be further reduced by three 
months in each case so that the sentences 
on accused Nos. 8, 11 and 13 will be9 
months instead of one year. The fines will 
remain in each as also the order as to com- 
pensation. 


Y, N. V. Sentences reduced., 
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BOMBAY HIGH COURT. 
CRIMINAL APPLIOATION For REVISION 
No y0 oF 1926, 

June 3, 1926. 

Present :—Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 
TRIMBAK BALVANT VAIDYA~— 
APPLICANT 
versus 
EVPEROR—Opposrre Pasty, 

Cr. P. C. (Act V of 1898), s. 428—Appeal-—Non- 


appearance of appellant—jAppeal, whether can be 
dismissed, 

Under s.423, Or. P. O., a Court of Appeal has to 
peruse the record.and to form an opinion as to whe- 
ther thereis or is not sufficient ground for inter- 
ference, and cannot, therefore, dismiss an appeal on 
the ground of the absence of the appellant and his 
Pleader. 

Queen-E:mpress v. Deoshanker (1), Queen-Empress 
v. Pohpi (2) and Koura v. Empress (3), relied on. 


Criminal application against an order of 
the Sessions Judge, Poona, confirming that 
of the First Class Magistrate, Poona. 

Mr. S. S. Patkar, Government Pleader, for 
the Crown. - i 

JUDGMENT.—In this case the appli- 
cant filed an appeal to the Sessions J udge 
against his conviction and sentence under 
s. 193 of the Indian Penal Code. The Ses- 
sions Judge admitted the appeal and issued 
notice, but subsequently dismissed the 
appeal owing to the absence of the appel- 
lant and his Pleader. This, however, isa 
procedure which is not authorised by 
any provision of the Or. P. C. Under 
s. 423, Or. P. O., the Court of Appeal 
has to peruse the record and to form 
an opinion as to whether there is or is 
not sufficient ground for interference. This 
has been already ruled by this Court in 
Queen-Empress v. Deoshanker (1). There 
are also similar rulingsof the Allahabad 
High Court in Queen- Empress v. Pohpi (2) 
and of the Punjab Chief Courtin Koura 
v. Empress (8). We, therefore, set aside 
the order of the Sessions Judge dismiss- 
ing the appeal, and direct that the appeal 
be re-admitted on the fileand disposed of, 
a notice to the appellant, according to 

aw. 

A. N, A. Order set aside, 

(1) Rat. Un. Cr. C. 593; Cr. R. No. 11 of 1892. 

(2) 13 A. 171; A. W. N. (1891) 48; 7 Ind. Dec. (N. 8 ) 


107. 
(3) 21 P. R. 1895 Or 
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LAHORE HIGH COURT. 
CRIMINAL APPEAL No, 35 or 1926. 
April 12, 1926. 

Present: —Mr. Justice Campbell and 

; Mr. Justice Addison. 
BUTA SINGH—Acousep—APrELLANT 
VETSUS 
EMPEROR— RESPONDENT. 

Evidence Act (I of 1872), s. 88—‘Judicial proceed- 
ing, meaning of—Hwvidence given in trial by Judge 
without jurisdiction, whether admissible in re-trial by 
competent Court—Commitment, validity of. A 

A proceeding before a Judge ora Magistrate who 
had no jurisdiction is not a ‘judicial proceeding’ 
within the meaning of s. 33 of the Evidence Act and, 
therefore, the evidence of a witness given in such a 
proceeding isnot admissible under the said section 
in a subsequent trial by a competent Court. 

Rami Reddi v. Seshu Reddi (1), followed. 

Proceedings of a Magistrate committing an accused 
to the Sessions Oourt before a certificate under s. 188, 
Or. P. C., is obtained are void and illegal. 

Ram Charan v. Emperor (2), followed. 


Criminal appeal from an order of the 
Sessions Judge, Ferozepore, dated the 30th 
November, 1925. 

Mr. Pindi Das, for the Appellant, 

Mr. Carden Noad, Government Advocate, 
for the Respondent. 


J UDGMENT.—On the 31st July, 1922, 
Buta Singh of village Manga in the Lahore 
District. and Karam Singh of village Matta 
in Faridkot State were sentenced to death 
by the Sessions Judge of Ferozepore for 
the murder of Attarpuri of village Gholia 
Kalan in the Ferozepore District on the 
night of the 21st-22nd August, 1921. On 
appeal to this Court they were discharg- 
ed on the 16th December, 1922, on the 
ground that the proceedings were without 
jurisdiction as the murder had been com- 
mitted within the boundaries of the Native 
State of Kalsia. It was suggested that 
Karam Singh should be handed over to 
the Kalsia authorities and this was done. 
He has been tried in that State and sen- 
tenced to transportation for life. With 
regard to Buta Singh who is a native 
Indian subject it was left to the Police to 
take action under s. 188, Cr. P. C. The 
certificate required by the first proviso to 
s. 188, Or. P. C., has been obtained and 
Buta Singh has again been tried and sen- 
tenced to death for the same murder by 
the Sessions Judge of Ferozepore on the 
30th November, 1925. The long delay in 
trying him for the second time has not 
been explained. He has appealed and the 
sentence is before us for confirmation, 
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Since the first trial certain witnesses 
have died or have disappeared and their 
statements have been transferred to the 
present record ostensibly under the pro- 
visions of s. 33 of the Evidence Act. In 
this way the statements of Sucha Singh, 
Kalu, Kala Singh, Baga Singh, Nazir and 
Dhara Singh (P. Ws. Nos. 39, 40, 41, 42 and 
43and D, W. No. 2) recorded by the Ses- 
sions Judge at the first tria” have been used 
as evidence at this trial while the state- 
ment of Baga Sanyasi(P. W. No 57), re- 


- corded by the First Magistrate, who com- 


mitted the case, has also been used. This 
was against law. The first trial was nota 
judicial proceeding as there is a final order 
by this Court ruling it to have been with- 
out jurisdiction. It was held in Rami 
Reddi v. Seshu Reddi (1) that evidence 
which was giyen in a proceeding subsequ- 
ently pronounced to be one coram non 
Judice was not admissible and could not 
be used under s. 33 of the Evidence Act. 
on a re-trial before a competent Court. 
So far as the statement recorded in the 
Committing Court is concerned, it was 
made clear in kam Charan v. Emperor 
(2), that the proceedings of a Magistrate 
committing an accused person to the 
Sessions Court before a certificate under 
s. 188, Cr. P. C., was obtained were void 
and illegal and the commitment was 
quashed. We hold that the statements of 
the witnesses named above could not be 
transferred and used against the appellant 
at the re-trial. 

[Their Lordships after considering the 
other evidence held that the conviction 
should bemaintained and then proceeded:—] 

We are of opinion, however, that the 
capital sentence should not be imposed as 
this is his second trial for an offence com- 
mitted in 1921, 2. e., 44 years ago. We accept 
the appeal to ‘the extent of reducing the 
sentence to transportation for life. 


A. N.A. Appeal partly accepted. 

(1) 3 M. 48; 2 Weir 756; 1 Ind. Dee. (N. s.) 590. 

(2) 92 Ind. Oas. 170; 5 L. 416; A. I. R. 1925 Lah, 185; 
27 Cr. L. J. 218. 
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CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE Ducgses Nos. 306 
To 3lU oF 1924. 

March 8, 1926. 

Present: —Mr. Justice Cuming and 
Mr. Justice B. B. Ghose, 
JITENDRA NATH ROY—Pratntise— 
APPELLANT 

VETSUS 

ABEJANNESSA BIBLE AND OTHERS—- 

_  DsrenpanTrs—Reseonpents. 

Bengal Tenancy Act (VIII of 1885), s. 50 (2)— 
Presumption of fixity of rent~—Agreement to pay 
enhanced rent in future, whether constitutes change of 
rent—Presumption, whether rebutted. 

An agreement to pay enhanced rent at a future time 
doss not constitute a change of rent within the 
meaning of s. 50 of the Bengal Tenancy Act and does 
no}, therefore, rebut the presumption under s. 50 (2). 
[p. 753, col. 2; p. 754, col. 1.) 

Appeals against the decrees of the Special 
Judge, Jessore, dated the 21st September, 
1923, confirming those of the Assistant 
Settlement Officer, Lakshmipasa, dated the 
21st October, 1922. 

Babu Hemchandra Sen, for the Appellant. 

Babu Prdfulla Kamal Das, for the Re- 
spondents. 


JUDGMENT. 

Cuming, J.—These five appeals arise 
out of five suits for enhancement of rent 
under s. 30 ofthe Bengal Tenancy Act on 
the ground of rise in the prices of the staple 
food crops and also for increase of rent for 
increase in area under s. 52 of the Bengal 
Tenancy Act. 

With regard to increased rent for increas- 
ed area both: the Courts below have found 
that there has been no increase in area, 
Therefore the plaintiff is not entitled to any 
increase of rent under this section. 

With regard to enhancement of rent 
under s. 30of the Bengal Tenancy Act on 
the ground of rise in the prices of the staple 
food crops both the Courts below have 
held that the tenants hold at a fixed rate of 
rent and, therefore, their rents are not liable 
to enhancement unders. 30. In the Court 
below the tenants relied upon the presump- 
tion under s. 50, cl. (1) of the Bengal 
Tenancy Act and the case of the plaintiff 
who is now the appellant was that this 
presumption had been rebutted by certain 
kabuliyats. Both the Courts have found 
that these kabuliyats do not rebut the 
presumption under s. 50, cl. (2) of: the 
Bengal Tenancy Act and the plaintiff's suits 
have been dismissed. 

The plaintiff has appealed to this Court 
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and he argued that these Aabuliyais have 
rebutted the presumption under s. dU, cl. (2), 
because they show a change in the rate of 
rent. The learued Vakil for the appeilant 
has put before us one ofthese kabulinats 
which presumably is in the same termsas 
the other four. At any rate he hes not 
asked us to go through the other kubuliyuts. 
In this kabuliyat the rent was given as 
Rs. 4 and there is the following clause: — 
“You will be entitled to measure tie land 
at any time and we shall be present with 
the amin at the time of measurement and 
shall cause the same to be measured without 
any concealment according to diferent 
classes of lands after which we shall take 
séttlement of the lands found according to 
the following rates, namely, each pulhi 
homestead land (bastu) at Rs 448, straw 
land, Rs, 3-6, paddy land, Rs. 2.” 

The learned Vakil argues first of ali that 
by agreeing to these terms the tenant has 
agreed to an enhancement to rent and that 
the enhancement must be held to tizke 
effect at the time of the execution of the 
kabuliyat. 

There are two flaws in this arguinent. 
The first flaw is that there is nothirg to 
show that these rates are enhancements ut 
all, because it isnot stated in the habuityat 
at what rate the tenant was then paying 
rent. No details have been given iu the 
kabuliyat as to the classes of rent he is 
holding, whether it is all cultivable lands or 
straw lands or bastu lands. All that is given 
is the figure of Rs. tas rent for some two 
paihis odd land. Therefore it is impossible 
to say that the rates set forth here for the 
different classes of land are enhancements 
of what is being paid at present. The 
learned Vakil argues that the area of the 
present holding is some 23,4 pakhis and 
that if itis taken for the sake of argument 
that it is all paddy land, then he is paying 
rent at the rate of less than 2 per pakhi 
and that, therefore, it must be an enhance- 
ment of rent. This argument leaves out 
the possibility that besides basiuand straw 
lands there may beother lands on which 
no rent would be assessed. Therefore, this 
argument fails, ° 

Evenif these rates were an enhancement 
on the rates that he was then paying it 
would not constitute such an enhancement 
as would rebut the presumption unders. 50, 
cl. (2) of the Bengal Tenancy Act because 
it-would not show a change in the rate of 
rent, It would only show agreement to pay 
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‘rent at.an enhanced rate of rent at some 
future time, An agreement to pay enhanced 
rent at some future time does uot constitute 
a change in the rate of rent under s. 50. 
Theretore, we cannot say that the rate of 
rent was changed at the time of the execu- 
tion of kabulryat. 

The learned Vakil has argued that at any 
tate he is entitled to the rates as mentioned 
in the kabuliyat; possibly he may be but 
notin the present suit which he has based 
not on his contract in thekabuliyat but on 
the rise in the prices of the staple food 
crops under s. 30 of the Bengal Tenancy Act. 

The appeals, therefore, fail and are dis- 
missed with costs. Hearing-fee, one gold 
mohur in each appeal. 

Ghose, J.—I agree. 


A. N. A, Appeals dismissed, 


ed 
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MADRAS HIGH COURT. 
APPEALS AGAINST ORDERS Nos. 180 anp 181 
or 1924. 

March 10, 1926. 
Present:—d ustice Sir William Watkins 
Phillips, Kr., and Mr. Justice Madhavan 


Nair. 
RAMANADHAN CHETTIAR—Petiriones 
— APPELLANT 
VETSUS 
RAMACHANDRA SIVAJI GHANTIKA 
RAO SAHIB alias HARE SAHIB 
GHANTI RAO SAHEB AND OTHERS— 
RESPONDENTS. 
a P. C. (Act V of 1908), s. 146, O. XXI, r. 16— 
Preliminary decree for partition—Assignment of 
defendant's share—Assignee not impleaded as party— 
Right to execute final decree. 

A person who has obtained a transfer of the rights 
of a defendant after a preliminary decree for partition 
of the defendant's family property and who takes no 
steps to be impleaded in the suit, is not entitled to 
apply to execute the final decree passed in favour of 
the defendant. 

Order XXI, r. 16, O. P. O, applies only to the 
execution of a decree which has itself been transfer- 
red to the person seeking execution. 

Neither does the case come within s. 146, C. P. O., 
inasmuch as such a transferee cannot be deemed to 
be a person claiming under his tiansferor so far as 
the right to possession of a separate share is con- 
cerned since this right is conferred by the final decree 
alone, » 

. Appeals against the orders of the Court 


ofthe Subordinate Judge, Tanjore, in E, 
P, Nos. 96 and 97 of 1924, dated the 29th 
March, 1924, in O. S. Nos, 3 and 2 of 
1917, on the file of the Court of the Addi- 
tional Temporary Subordinate Judge, 
Tanjore, o 
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Mr. K. Bhashyam Ayyangar, for the Ap- 
pellant. i 
Messrs. T. R. Ramachandra Ayyar and 
A. V. Visvanatha Sastri, for the Respond- 


ents. 
JUDGMENT. 

APPEAL AGAINST ORDER No. 180 oF 1924. 

The appellant is the transferee of the 
assignee of the rights of defendants Nos. l 
and 2 ata time when they had obtained a 
preliminary decree for partition of their 
share in the family property. The appel- 
lant took no steps to be impleaded in that 
suit, but after the final decree has been 
passed, he applies to execute the final decree 
passed in favour of the defendants Nos. 1 
and 2. 

Itis contended for the appellant that 
he can come in under O. XXI, r. 16 but it . 
is clear that that rule applies to the execu- 
tion of a decree which has itself been 
transferred-to the person seeking execution. 
Here, the only decree that can be said to 
have been transferred to the appellant is the 
preliminary decree in thé-suit. That can- 
not be executed. Therefore, r. 16 is clearly — 
inapplicable, 

Itis then argued that the case comes 
within s. 146 ofthe ©. P. C., and that inas- 
much as defendants Nos. land 2 can exe- 
cute the final decree and the appellant is 
a person claiming under them, he is equal- 
ly entitled to execute the decree. Undoubt- 
edly the appellant claimsunder defendants 
Nos. land 2 in sofar as their right was 
declared by the preliminary decree but 
that was an inchoate right, being merely 
declaration of their right to d certain share 
without determining the extent of that 
share. After such transfer the defendants 
proceeded with the suit and obtained the 
further right, namely, the right to secure 
possession of their separate share. That 
wasa right which was not vested in them 
at the date of the transfer, and consequently 
that right did not pass to the appellant. 
Su far, therefore, as that right is concerned, 
he cannot be deemed to be a person claim- 
ing under the defendants, who are the 
decree holders. The cases cited before us 
for the appellant do not seem to be appli- 
cable. ‘lhe appeal is dismissed with costs 
of the sole contesting respondent. 

. Appeal against Order No. 181 of 1924 
follows and is dismissed. 

V. N. V. Appeals dismissed, 

AN, A. | 
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CALCUTTA HIGH COURT. 
APPEAL FROM AppueLLATA Deore No. 57 
oF 1924, 

May 25, 1926, 

Present:—Mr. Justice Cuming, and 
Mr. Justice Page. 

Sm. KHAYERUNNESSA BIBI AND ON BER 
DEATH HE HEIRS AND LuGaL REPRESENTA- 
TIYEs AJAL BIBI anp JOHADALI— 
PLAINTIFFS —ÅPPELLANTS 


VETSUS 
_ FAZAR ALI SARKAR AND OTHERS— 


DEFENDANTS — RESPONDENTS. 

Landlord and tenant—Sale of holding—Tenants not 
recorded in landlord's sherista, whether necessary 
parties—O mission to implead, effect of. 

The question whether a recorded tenant represents 
a holding or not is, under the presant law, always one 
of fact. {p. 756, col. 1.) 

A sale ofa holding in execution of a decree ob- 
tained by a landlord against tenants who were record- 
ed in his sherista, in deliberate igaoranca of other 
persons entitled to a sale in the holding whose names 
were recorded in the Record of Rights, though not in 
the landlord's sherista does not pass the interest of the 
persons who ware nob made parties. [ibid.] 

Ashok Bhuiyan v. Karim Bepari 
Dassya v. Daulati Bewa (3), relied on. 


Appeal against a decree of the Subordi- 
nate Judge, Sixth Court, Dacca, dated the 
9th of June, 1923, reversing that of the 
Munsif, Third Court, Dacca, dated the i8th 
of September, 1922. 

Babu Prakash Chandra Pakrasi, for the 
Appellants. 

Babus Suresh Chandra Talukdar and 
Amulya Charan Sen, tor the Respondents. 

i JUDGMENT. 

Cuming, J.—In the suitout of which 
.this appeal has arisen the plaintiff sued 
.to recover khas possession of some three 
plots of land set forth in the schedule to 
the plaint after declaration of her title 
thereto. Her case was that the lands in 
suit together with s)me cther lan Js form- 
ed the raiyati joteofone Arashali Prodhan 
wao wa3 the great grandfather of 
ths plaintiff. Arashali died leaving behind 
him four sons, Manik, Baram li, Nandoo 
and Sonaulla. Nandoo and Sonaulla died 
caildless aud sə the jote cana into pəs- 
session of the plaintifs graadfather 
Manik aad his brother Barandi. Munik 
diad and was succesded by his 390a Azin. 
Tasra was a privata partition batween 
Biramdi and Azim by waich Azin got 
possession of the three disputed plots of 
land woereas Baram li got tne other plots. 
Oa the death of the plaintid’s father Azim 
the platatif came iato possession as heir 
gud wasin possession of the disputed lands 
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till Bhadra 1326 when she was dispossessed 
by the defendants and hence this suit. 

Defendants Nos. 1 to 6 contested the 
suit. Their contention first of all was 
that the plaintiff had no title to the land 
because Azim predeceased his father Manik. 
Further they alleged that the holding in 
question was sold in execution of a decree 
for rent obtained against Baramdi and 
that as Baramdi was the only recorded 
tenant in thelandlord’s sherista the entire 
holding passed and this holding was pur- 
chased by defendant No. 1 Fazaruddin. 
There was also a further plea of the bar of 
limitation. 

The learned Munsif found in favour of 
the plaintiff and gave her a decree for 
khas possession of survey plots Nos, 1043 
and 1045 and of the eastern and southern 
one pakhi of survey plot No. 1044. He 
further ordered that she would possess 
these plots exclusively in her 4-annas 
share in the entire jote. The learned 
Munsif also found that Azim did not pre- 
decease his father Manik. He further 
found that the suit was not barred by 
limitation. 

The defendants appealed to the District 
Court and the learned Subordinate Judge 
who had heard the appeal held that Azim 
did not predecease Manik, He, therefore, 
held that the plaintiff had title to the land. 
He, however, held that the decree in exe- 
cution of which the property was pur- 
chased by Fazaruddin was a rent-decree 
and by this decree the holding itself 
passed. In this view of the case he decreed 
the appeal and entirely dismissed the 
plaintiff's suit. 

The plaintiff has appealed to this Court, 
On her behalf Mr. Pakrasi contends first 
of all that the decree in execution of 
which Fazaruddin purchased the property 
was not a rent-decree as contemplated 
by the Bengal Tenancy Act, but was merely 
a.money-decree and that nothing “more 
passed by the sale than the right, title and 
interest of Baramdi the other co-sharer. 
That the plaintiff's 4-annas share did 
not pass by the sale. In support of his 
contention ha relies on the evidencesof the 
Record of. Rightsin which the plaintiff is 
shown as tbe holder of 4-annas share in 
this holding. Mr. Pakrasi contends that it 
is not sufficient that the landlord should 
bring a suit against the rerorded tenant 
only. It it is within his knowledge, and 
the learned Vakil contends that it was 
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within his knowledge that there are other 
co-sharers in the holding itis not suffici- 
ent for him to bring the suit against the 
recorded tenants only but he must bring 
the suit against all the tenants. Mr. Taluk- 
dar who appears for the respondents con- 
tends that it is sufficient for the landlord 
in order to obtain a decree for rent to 
bring bis suit against the recorded tenant 
only. He contends that the other tenants 
would be estopped from setting up their 
title having allowed the recorded tenant to 
hold himself out as the sole owner of the 
tenancy. In support of his contention he 
has referred us to the case of Profulla 
Kumar Sen v. Salimullah Bahadur (1). 
Looking at the facts of that case I do 
not think it can really be considered as 
an authority for the proposition that Mr. 
Talukdar would ask us to accept. The 
facts of that case are these: One of the 
tenants of the holding for 17 yearsnever 
attempted to get his name registered in 
the:-landlord’s sherista. He never asserted 
his right as a tenant and had never paid 
any rent. In those particular circum- 
stances the learned Judges held that in 
such a case he was not entitled to recover 
possession of his share in the tenancy. In 
that particular case the whole tenure had 
passed by a sale in execution -of a decree 
against only the recorded tenant. On the 
other hand, wé have the case of Ashok 
Bhuiyan v. Karim Bepari (2) on which Mr, 
Pakrasi relies where the learned Judges 
held that there was no law which render- 
ed it obligatory upon the tenants who 
were not tenure-holders to get their names 
recorded in the landlord’s sherista and, 
therefore, a sale `of a jote in execution 
of a decree for rent obtained against the 
recorded tenant only did not pass the 
interest of a tenant whose name was not 
recorded in the landlord’s sherista. Fur- 
ther in the case of Jagattara Dassya v. 
Daulati Bewa (3) having special reference 
to page 80* the learned Judges remarked 
as follows: “He is also, we think, mistaken 
in saying that the case of Rajani Kant 
Guho v. Srimutty Uzir Bibi (4) ‘enunciates 
the principle that the landlord is not bound 
to look beyond his record.’ The question 
under the present law is always one of 


fact, whether the recorded tenant repre- 

` (1) 52 Ind. Cas. 204; 23 O. W. N. 590. 

- (2) 90. W. N. 843. l 

(3) 2 Ind Cas. 695; 37 O. 75; 13 C, W. N. 1110, 
(4) 7 0. W. N. 170. 
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sents the holding or not.” In the present 
case the landlord had only to look to the 
Record of Righjs to see that Baramdi was 
not the sole ‘tenant of the holding but 
that the plaintiff had an interest to the 
extent of 4-annas. In the present case, 
therefore, we are of opinion that the land- 
lord was not entitled only to sue Baramdi 
and that in order to obtain a rent-decree 
as contemplated by thé Bengal Tenancy 
Act he was bound to have included the 
name of the plaintiff whose name appears 
in the Settlement Record which informa- 
tion was available to the landlord him- 
self. We are, therefore, of opinion that 
the decree in execution of which Fazarud- 
din purchased the property was not a 
rent-decree and that nothing more passed 
by the sale excepting the right, title and 
interest of Baramdiand that the interest 
of the plaintiff did not pass. 

Mr, Talukdar has raised an objection 
that if we find against him and hold that 
‘the decree under which Fazaruddiın pur- 
chased was not a rent-decree the plaintiff or 
rather her representatives-in-interest for 
she is now dead, are notentitled to khas 
possession, His contention is as follows: 
Khayerunnessa, the plaintiff, died during 
the pendency of the appeal and under tha 
order of this Court her mother and her 
husband were substituted as her legal re- 
presentatives. Mr. Talukdar contends that 
there two persons are not her only legal 
representatives but that there are two 
uncles by the name of Nazir Muhammad 
Paloan and Ahadi Paloan -and-in support 
of this contention has- filed an- affidavit. 
Now it would-appear fromthe record that 
on the 5th March an-application was made 
by the heirs of the ‘deceased appellant 
Khayerunnessa, namely, her mother and 
her husband, for the substitution of their 
names in her place and this substitution ° 
was allowed. In accordance with the prac- 
tice of this Court this substitution was 
made without notice to the respondents. 
Be thatas it may this substitution would 
be considered as binding unless it is set 
aside by a proper and appropriate order. 
It was ‘open to the respondents to have 
moved this Court to vacate this order on 
the ground that there were other heirs of 
Khayerunnessa who would be entitled to 
be substituted. Not, however, having done 
this, this order must be held ‘as binding so 
far as this appeal is concerned. 

' The result, therefore, isthe appeal -must 
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Succeed. The decree of the lower Appel- 
ate Courtis set aside and that of the trial 
Court restored. The appellants are entitled 
to their costs both here and in the lower 
Appellate Court. 

_ Page, J.—I agree. It is not the law that 
a landlord in every caseis entitled to regard 
as his tenants only those persons whose 
names are recorded as such in his sherista, 
and to disregard the interest of co sharer 
tenants whose names are not so recorded. 
Whether or not he may doso depends upon 
the circumstances of each case. It often 
happens, of course, that co-sharer tenants 
permit one of the co sharers to represent 
them all visa vis the landlord with respect 
to the tenure, and allow his name to be 
recorded as representing the interest of all 
the co-sharers. In such a case, no doubt, 
the landlord is entitled to regard the record- 
ed tenant as thesole person to whom he 
need apply for the rent due, as representing 
the tenure. It isa question of fact in each 
case. Under the circumstances of this case 
I agree that the plaintiff's interest in the 
tenure did not pass by the sale. 

ALN. A, Appeal allowed. 


MADRAS HIGH COURT. 
Civit Revision PETITION No. 574 
oF 1924. 

February 18, 1926. 

Present :—Mr. Justice Madhavan Nair. 
‘ UTHIRA REDDIA R—PL3INTIFp— 
PETITIONER 

versus 
MUTHU REDDIAR—Dersnpayr— 
RESPONDENT. 


Partnership—Loan by one partner to another—Suit 
` for recovery, whether lies, 


One partner may sue another for advances made by 
him not to the partnership concern, but to the other 
partner in respect of what he is to contribute to the 
joint capital. 

Petition, under s. 95 of Act IX of 1887, 
praying the High Oourt to revise a 
decree of the Court of the Subordinate 
J adge, Tinnevelly, in S. C. S. No. 2315 of 
1923. 

Mr. P. N. Marthandam Pillai, for the 
Petitioner. 

Mr.T A. Anantha 
spondent. 

SUDGMENT.—The suit is on a pro- 
missory note and it has been dismissed 
-on the ground that the suitis not main- 


Ayyar, for the Re- 
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tainable. I think tha decision is wrong 
and should be set aside. The facts found 
are that the plaintiff and the defendant 
are partners and the defendant executed 
the promissory note to the plaintif for 
the money paid by the plaintiff towards 
the defendant's share capital of the partner- 
ship. In this view the promissory note 
transaction is absolutely independent of 
the partnership concern and there is no- 
thing against law in the plaintif being 
allowed to institute a suit on a promissory 
note. The law applicable is thus stated 
by Pollock and Mulla in their book on the 
“One partner may 
sue another for advances made by him not 
to the partnership concern, but to the other 
partner in respect of what he is to con- 
tribute to the joint capital” (See page 806, 
Pollock and Mulla). 

Mr. Anantha Ayyar for the respondent 
argues that the promissory note is not 
supported by consideration but that has 
been found against in the learned Judge's 
finding on the second issue “whether the de- 
fendant executed thesuit pro-note for his 
share capital ?” IJ take thefinding to mean 
that after the defendant executed the pro- 
missory note the plaintiff actually paid 
the money which went towards the defend- 
ant’s share capital of the partnership. 

The petition is, therefore, allowed. I pass 
a decree to the plaintiff for the suit amount 
claimed with interest at 6 per cant. upto the 
date of the decree and with costs here and 
in the Court below. 

V. N. Y. 

A, N. A. 


Petition allowed. 
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CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE DecrEg No. 632 
oF 124, 

May 6, 1926. 

Present :—Mr. Justice Cuming and 
Mr. Justice Page. 
KUNJOLAL PAL AND anoTHER— 
Puaintirgs—APPELLANTS 
VETSUSs 
IDURALI SARDAR AND OTHERS— 

DsarenDANTs—RESPONDENTS, , 

Execution sale—Irregularity, if can be questioned 
by strangers—Sale certificate, issue of, if cures 
pr to third parties to impugn a sale 
in execution of a decree on the ground of irregularity 
in the sale. The only person who could raise the 
question is either the decree-holder or a person 
whose interest is affected by the sale, and these 
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persons can raise the question only under O. XXI, 


r. 90, C. P. ©. [p. 758, col. 2.] 
The effect of the issue ofa sale certificate is to 


cure all irregularities, [ibid.] 

[Case-law discussed.] 

Appeal against a decree of the Subordi- 
nate Judge, Nadia at Krishnagher, dated 
thel5th of December, 1923, reversing that 
of the Munsif, Second Court, Nadia at 
Krishnagher, dated the 14th September, 
1922.. l 

Babu Rupendra Kumar Mitra, for Dr. 
Bejon Kumar Mukherji, for the Appel- 
lants. . 

Mr. Santosh Kumar Bose, Babus Prabhat 
Chandra Dutt and Biraj Mohun Majum- 
dar, for the Respondents, : 

JUDGMENT. 

Cuming, J.—This appeal arises out of 
a suit for partition brought by the plaint- 
iffs in which they sought for the partition 
of a certain property on the allegation that 
they had purchased 10 annas odd gandas 
share in it. The property in question 
belonged to a Muhammadan family of whom 
the ancestor was one Hanif, the plaintiffs 
alleged tbat they bad purchased the shares 
of two of the sons of Hanif, namely, Keshab 
and Sabdhan. So far as regards the share 
of Sabdhan their case was that they ob- 
tained a decree against Sabdhan in 19!8; 
in execution ofthis decree Sabdhan’s inter- 
est in the holding was sold and they them- 
selves purchased, at the sale. This sale 
was duly confirmed on the 18th February, 
1919. With regard to Keshab’s share to 
which also this appeal relates their case was 
that they purchased the share of Keshab 
from his heirs on the 19th Septemher, 
1919. The defendants denied the plaintiffs’ 
title. They denied that the plaintiffs had 
ever purchased the land. They further 
claimed that they were entitled to buy Sab- 
dhan’s share by virtue of pre-emption. 

The first Court decreed the plaintiffs’ 
suit to the extent of 7-annas 17-20/21 gan- 
das. On appeal the ‘plaintiffs’ suit was 
entirely dismissed. Thelearned Subordi- 
nate Judge held that on account of certain 
irregularities the sale by which the plaint- 
iffs purchased the property of Sabdhan is 
neither, legal nor valid and that the plaint- 
iffs had not acquired any title under it. 
So far as regards the shareof Keshab the 
learned Subordinate Judge held that the 
document by which the plaintiffs purported 
to purchase the property from the heirs 
of Keshab was a collusive document and 
that the plaintiffs did not succeed in 
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proving thatthey had purchased the share 
of Keshab, < 

In appeal Mr. Mitter has urged on behalf 
of the plaintiffs-appellants that it is not . 
open to the defendants who are third par- 
ties to raise the question of irregularity in 
the sale. He contends that theonly person 
who could raise the question would be 
either the decree-holder or a person whose 
interest was affected by the sale, that these 
persons could only raise the question 
under the provisions of O. XXI, r. 90, Q, 
P.C. This contention, I think, is correct, 
So far as regards the third party it is not 
open to them to challenge the validity of 
the sale. It is not contended for the re-. 
spondents that the sale was void. The 
irregularities of which they complain were 
admittedly irregularities which might or 
might not render the sale voidable. But 
it would be voidable only at the instance 
of the judgment-debtor whose interests 
were affected by the sale and the judg- 
ment-debtor alone could get the sale set 
aside if he succeeded in proving that he 


-had suffered substantial loss by reason of 


the irregularities. The irregularities, if 
there were any, were cured by the certi- 
ficate of sale. To succeed in their defence 
the respondents mustbe able to set aside 
the sale. If they cannot set aside the 
sale the title of the plaintiffs is-perfectly 
good title. Jam, therefore, of opinion that 
it would not be open to the defendants to 
raise the defence that the sale would not 
be a valid one on account of irregularities . 
and so far as regards the property which 
the plaintiffs acquired from Sabdhan the 
appeal must succeed. au 

With regard tothe property which the 
plaintiffs acquired by purchase from the 
heirs of Keshab the learned Vakil who 
appeared for theappellants raised certain 
objections but finally abandoned this part of 
the case. 

The result must be that the appeal partly 
succeeds and partly fails. The plaintiffs 
are entitled to a declaration of their title 
to that portion of the property which be- 
longed to Sabdhan, namely, 4-annas 19-20/21 
gandas and that they are entitled tothe 
possession of it on partition. The suit must 
be remanded to the trial Court in order to 
effect a partition in accordance with law, The 
parties will be entitled to their costs in all’ 
the Courts in proportion totheir respective 
success. 

Page, J.—I agree. The plaintiffs claim ° 
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a3 co-sharers an interest in property which 
they purchased at an execution sale. At 
the time of the sale the defendants were 
-not among the class of persons who were 
entitled to apply to set aside the sale 
under O. XXI, r. 90. At that time they 
had no interest in the property, and, there- 
fore, they had no interest which could be 
affected by the sale. The plaintiffs in sup- 
port of their claim produced the sale- 
cartificate. The defendants resisted their 
claim upon the ground thatthe sale was 
invalid and passed no title to the plaintiffs. 
The sale was impeached upon the ground 
of certain irfegularities in the conduct 
thereof. Now, the alleged irregularities, 
if proved, would render the sale voidable: see 
Tasadduk Rasul Khan v. Ahmad Husain (1) 
and Radha Krishna v. Bisheshwar Sahay 
(2) at the instance of the persons who 
could apply to sebit aside under O. XXI, 
r. 90. The defendants were not of that class 
of persons. Thesale not having been set 
aside under O. XXI, rr. 89 to 91, the sale 
became absolute, and a sale certificate was 
granted to the plaintiffs under O. XXI, r. 
92. The effect of the issue of the sale- 
certificate was to cure any such irregulari- 
ties as those under consideration: see Bal- 
. krishna v. Masuma Bibi (3). Thereafter, 
those persons who might have avoided the 
sale under O. XXI, r. 90 were no longer 
competent to avoid it on the ground of 
irregularity in publishing or conducting 
the sale. It would seriously diminish the 
utility of sales held in execution of decrees 
if persons such as the defendants who 
could not have applied to avoid the sale 
under O. XXI, r. 90 and who acquired an 
interest in the property after the sale had 
become absolute and the sale- certificate had 
been issued, were entitled to challenge the 
validity of the sale merely on the ground 
of irregularity. In my opinion, they 
possess no such right. The defence, there- 
fore, fails with respect to the plaintiffs’ 
share in this property; and I agree with the 
order that has been proposed. 

M. B. Appeal allowed in part. 
OANA 
(1) 20 I. A. 176; 210. 66; 17 Ind. Jur. 534; 6 Sar. P. 
O, J. 324; Rafique and Jackson's P. O. No. 131; 10 Ind. 
Dec. (N. s.) 676 (P. O). 

(2) 67 Ind. Oas. 914; 49 I. A. 312; 3 P. L. T. 529- 
16 L. W. 190; 31 M. L. T. 209; A.I. R 1922 P. O. 336: 


. 1 Pat. 733; 2L A.L. J 23; 9 O. & A. L. R. 194; 27 Q. 


W. N. 294; 44 M. L. J. 718; 37 C. L. J. 430: 25 Bom, 
L. R. 930 (P. 0). 

(3) 9L À. 182 at p. 196; 5 A. 142; 130. L. R. 232; 
“4 Bar. P. C. J. 398; 3 Ind. Dec. (N. s.) 15 (P. O9). 
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MADRAS HIGH COURT. 
Ssoonp Cryin APPEAL No. 1469 oF 1923, 
April 21, 1926. 

Present: —Mr. Justice Venkatasubba Rao, 
RAMAUINGA LY ER—PLAINTIFE— 

i ÅPPELLANT 

BETSUS 

PARVATHATHAMMAL AND O0THERS— 

— DEFEND «NTS — RESPONDENTS. 

Hindu Law—Widow—Alienation for maintenance 
—Validity. 

-The Hindu Law does not impose upon a widow 

any obligation to preserve the corpus of the property 
inherited by her from her husband and keep it intact 
for the benefit of the ultimate reversioner. [p. 760, 
Where the income of property inherited by a Hindu 
widow is insufficient to meet her maintenance ex- 
penses she will be justified in alienating the same 
and converting it into cash soas to get a greater 
income and thereby maintain herself. [ibid.] 

Second appeal against a decree of the 
Court of the Subordinate Judge, Tuticorin, 
in A. S, No. 11 of 1923, preferred against, 
that of the Court of the District Munsif, 
Koilpatti, in Original Suit No. 149 of 1919, 

Mr. K. Rajah Tyer, forthe Appellant. 

Mr. K.S. Ramabhadra Iyer, for the Re- 


spondents. 


JUDGMENT.—I am clearly satisfied 
that the judgment of the lower Court is 
correct. One Veerarama Iyer died and his 
widow made certain alienations. The plaint- 
iff as the reversionary heir impeaches 
these transactions. Certain properties were 
left by the deceased and it is sufficient for 
the purpose of this Judgment to state that 
by Ex. I-C and by Ex. A she sold certain 
portions of the land and utilised the pro- 
ceeds for the payment of her husband's 
debts. This fact is not disputed. She 
then found herself in possession of 47 
cents nanja and acres 144 punja. She 
sold the punja land in 1916 for Rs. 600 
by Ex. IB. The nanja land amounting 
to 47 cents she sold under Ex. I for an- 
other sum of Rs. 600in the year 1918, We 
are concerned with the validity of the latter 
sale. It is not disputed that out of this 
Rs. 600 realised, the widow paid Rs. 150 to 
the plaintiff in discharge ofa valid debt. 
On these facts, can the sale under Ex, I 
be impeached on the ground that it is not 
binding upon the reversion ? 

The learned Subordinate Judge points 
out thatthe land which remained in the 
widow’s possession after the debts had been 
paid off was capable of fetching an annual 
income of Rs, 28. A portion of this lan0 
was sold under Ex. I-B and realised Rs6.dp 


. 160 
“ Jf this amount had been invested: even at 
12 percent. afairly high rate the interest 
the lady could. get, would only be Rs. ba 
month. If likewise she should invest also 
the sum of Rs. 450. which remained in her 
hands out of the. proceeds of sale under 
Ex. I, ‘the interest which that sum would 
earn would be Rs. 4-1-0 a month. In other 
words, by converting the land into cash 


the widow is in a position to realise by . 


way of interest Rs. 10-80 a month. In 
‘making this estimate the Subordinate 
Judge has certainly not taken too lenient a 
view of the casefrom the widow’s stand point. 

It is not pretended that this young widow 
of 20 can live on Rs. 28 per year or Rs. 2 
a month. Inthe circumstances, does the 
Hindu Law impose upon her any obligation 
to preserve the corpus and keep it intact 


for the’ benefit of the ultimate -reversioner? 


I do not think that any such onerous duty 
is cast upon a Hindu widow. She can 
certainly alienate the property for neces- 
sary purposes and the most obviously ne- 
cessary purpose is her own maintenance, 
If the widow had not sold these lands, 
she should be practically starving. I am 
clearly of the.opinion that the purpose in 
the present case isa. justifiable purpose. 
“The Subordinate Judge also points out 
that this lady is a native of Travancore 
and that the lands are in the Tinnevelly 
District. She.cannot.be expected for the 
purpose .of. realising a paltry sum of Rs. 28 
a year, to abandon her home and reside 
permanently. in Tinnevelly. If she sub- 
stitutes supervision by agents for herown 
gupervision, the produce may not be suffi- 
cient even.to meet theincidental expenses. 
The sale must be upheld. The appeal con- 
sequently fails and is dismissed with costs. 
V. N. V, Appeal dismissed. 
OANA, 





CALCUTTA HIGH COURT. 
APPRAL FROM APPELLATE DECREE 
No. 244 or 1924, 
March 18, 1926. 
Present:— Mr. Justice Cuming and 
Mr. Justice Page. - 
SURJA KUMAR ROY CHOUDHRY 
—DEFENDANT—No. L— APPELLANT 
i Versus 
KAMAKHYA CHARAN CHATTERJI— 
AND OTHERS— PLAINTIFFS AND OTHERS Pro 
forma DBTENDANTS— RESPONDENTS, 
C. P. C. (Act V .of 1908), O. XLI, +, 8]--Sudgment 
of Appellate Court, contents of. 


SURJA KUMAR ROY CHOUDHRY Y, KAMAKHYA GHARAN CHATTERJI. 
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Where an Appellate Court has independently cong - 
sidered every material point in the case, there is 
nothing objectionable in its adopting the reasons o 
the trial Court without once more writing down the 
same reasons at length. [p. 761, col l] > _ 

Appeal against a decree of the Subordi- 
nate Judge, Second Court, Faridpur, dated 
the 27th of June, 1923, affirming that of 
the Munsif, First Court, Chikandi, dated 
the 4th of July, 1922. 

Babus Asita Ranjan Ghose and-Mohendrad 
Kumar Ghose, for the Appellant. 

Babus Jogesh Chandra Roy, Sures Chan- 
dra Talukdar and Kiran Mohan Sarkar, 
for the Respondents. 

JUDGMENT. 

Cuming, J.—In the suit out of which 
this appeal has arisen the plaintiffs sued 
for a declaration that a certain patni tenure 
had been wrongly split up in the Record 
of Rights and recorded under a wrong Jand-. 
lord and that two other holdings of which 
the plaintiffs are cosharer landlords had 
wrongly been recorded exclusively under 
the defendants’ share. 

The main contention of the defendants 
was that the Record of Rights was correct.. 

The first Court dealt with the case ina 


lengthy judgment extending over 48 pages 


found in the plaintiffs’ favour and decreed 
the suit. The defendants appealed to the 
District Court. The District Court dismiss- 
ed the appeal with costs and upheld ihe 
finding ofthe trial Court. 

-Against this order the defendant No. 1 
has appealed to this Court. He first of all 
contends that the judgment is notin ac- , 
cordance with law, because it does not ful- 
fil the conditions required by O. XLI, r. 
31. Order XLI, r. 31 requires that a judg- 
ment of the Appellate Court shall be in 
writing and shall contain the points for. 
determination, the decision thereon and 
the reasons for the decisions. The learned 
Vakil admits that the learned Subordinate 
Judge has set out the points for. determi- 
nation and the decision thereon and he 
contends that the learned Subordinate 
Judge has not stated his own reasons 
for the decision. What he objects to ap- 
parently is that the learned Judge instead 
of writing a judgment of 43 pages had 
adopted very largely as he himself says the 
findings and reasons given by the trial 
Court. No doubt the learned Judge has 
to some extent adopted the. findings and 
reasons of the first Court; but he has also 
independently dealt within his judgment 
what he described as the salient points, - 
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So long as-it is clear that the learned 
Judge in dealing with the appeal has real- 
ly-applied his mind .to the case and has 


come to his judgment independently of 


the findings and reasonings of the lower 
Court there is no objection whatever to the 
Judge's adopting the lower Court's find- 


ings and reasonings as his own. As far 


as I can see that is what he has done here. 
The learned Wakil has referred us in 


support of his contention to the case of 


Assanullah v. Hafiz Mahomed Ali (1) In 
that case, however, the only judgment 


written by the learned Judge consisted of 
these words: “There isno ground whatever 
In the present case the 
judgment of the learned Subordinate Judge 


for the appeal.” 


extends’ very nearly to two printed pages 


. and he has dealt independently with the 
With regard to the other 


salient points. 
points he has adopted the findings and 
reasons of the trial Court. 
jection to the course followed by the learn- 
ed Judge. 
considered every material point in the case, 


there is no objection to the learned Judge's 


adopting the reasons of the trial Court 


without once more writing down the same 


reasons at length. 
[Note.—The remaining portion of the judgment is 
not material for the purposes of this report.—Ed.] 
Page, J.—I agree. 
ALN. A. Appeal dismissed. 


(1) 10 C. 932; 5 Ind. Dec. (N. s.) 623. 
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PRIVY COUNCIL. 
APPEAL FxoM TAA QALCUTTA HIGH Court. 
June 18, 1926. : 
Present:—Viscount Haldane, Lord Darling, 
and Mr. Ameer Ali. 
ANNADA PRASHAD DAS— 
APPELLANT 


Versus 
AMBICA PRASHAD DAS AND ANOTHER 


— RESPONDENTS. 

Hindu Law—Will—Devise that testator's wife “shall 
have right of residence for her natural life’, in 
particular building, whether conveys right to exclusive 
occupation of building—English Law compared. 

A provision ina Hindu Will that the testator's 
wife “shall have the right of residence in a particular 

bailliag for the term of her natural life’, conveys a 
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I see no ob- 


When he has independently 


me 
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right to occupy the whole of the house as her exclu- 
sive residence [p. 762, col, 1.] 

Under the Hindu Law, unlike English Law, there 
is no question of splitting up the fee simple and of 
creating afree-hold estate for life. A nearer anaiogy 
is the Law of Scotland, under which, as under Indian 
Law, the fee is not permitted to be split up buta 
burden is created which confers a full life-interest. 
[ibid] 

Appeal from a decree of the Calcutta 
High Court, dated the 29th June, 1923, 
reversing that of the Subordinate Judge, 
24-Parganas, dated the 2nd February, 1921.. 

` Mr. Kenworthy Brown, for the Appel- 
lant. 

Messrs. L. DeGruyther and E. B. Raikes, 
for the Respondents. 

JUDGMENT. 

Viscount Haidane.—This is an ap- 
peal from a decree of the High Court at 
Calcutta, dated the 29th June, 1923, which 
reversed a decree of the Subordinate Judge 
of the 24-Parganas, dated the 2nd February, 
1921, who dismissed the suit. The question 
was whether the appellant had acquired a 
title to certain property by adverse posses- 
sion. The property consists of what has 
been called the three-storied portion of a 
house in Ram Kamal Mukherjee's Street in 
Calcutta. The house belonged to one 
Digambar Das who died in 1288, leaving a 
Will. The appellant is his eldest son, the 
first respondent is his younger son, and 
the second respondent is the appellant's 
mother. The question 4s: What was the 
state of thetitle under the Will? The rele- 
vant words are these :— 

“My elder wife shall have the right of 
residence for the term of her natural life 
in the three-storied portion and my younger 
wife in the two-storied portion of my 
house No. 35, Ram Kamal Mukherjee’s 
Street. I direct my executor to pay into the 
hands of the said Shama Churn Bose the 
sum of Rs.3,000to complete the unfinished 
portions of the three-storied portion of my 
said house No. 35, Ram Kamal Mukherjee's 
Street.” 

What happened was that in 1898 there 
was a partition suit instituted in the High 
Court by the appellant, in which a decree 
was passed allotting to him the three-stori- 
ed portion of the house, sibject to the right 
of residence of his mother during her life. 
In 1899 the right, title and interest of the 
appellant in the three-storied portion of 
the house was sold in execution of a decree 
and purchased by one Prince Kumar Kader 
Meerza. The purchase was expressed to 
be subject to the right of residence of the 
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widow. Before and ever since the sale. the 
widow has been residing in the three- 
storied portion of the house, and there has 
been no attempt to evict her or to enter 
into occupation by the purchaser, On the 
14th September, 1917, the purchaser re-sold 
to the respondent, the younger half brother, 
of the appellant. Then the suit was brought, 
the basis of theclaim being that ever since 
the purchase by Prince Kumar Kader 


Meerza,-the appellant had been.in posses-. 


sion of the house adversely to the pur- 
chaser and had thus acquired a complete 
title before the purchase by the respondent, 


which was more than twelve years later. . 


The Subordinate Judge thought that all 
the widow took under the Will was a Hindu 
widow's right ol residence in the part 
allotted to her and that, therefore, the pur- 
chaser had the right to live in the three- 
storied portion of the house with her, and 
that, if the appellant lived there, the title 
ofthe purchaser was extinguished before 
he re-sold to the respondent ; but the High 
Court took a different view. They said that 
the question was one simply of the con- 
struction of this Hindu Will, and the learned 
Judges, Mr. Justice Mookerjee and Mr. 
Justice Rankin, decided that the gift 10 
the widow was for her life and the title of 
the widow was to occupy the whole of the 
three-storied portign of the house and that 
no question arose asto any other right of 
a widow to have aresidence provided for 
her under the general Hindu Law. What 
‘there really is, is a gift which indicates the 
intention of the testator to allow his widow 
to occupy the whole of the three-storied 
portion of the house as her exclusive 
residence. Under the Hindu Law, unlike the 
law of this country, there is no question of 
splitting up the fee simple aud of creating 
a free-hold estate for life. A nearer analogy 


is the Law of Scotland, under which, as 


under the Indian Law, the fee is not per- 
mitted to be split up, but a burden is 
created which confers a full life-interest. 
Here whatthe learned Judges have heldis 
that asa matter of intention this widow was 
entitled, to residein the house and reside 
in it exclusively, That is very definitely 
stated in the judgment. 

In these circumstances their Lordships 
think that the words of the document are 
such as to justify the conclusion arrived at 
by the two Judgesin the High Court, and 
did not justify the conclusion arrived at 
by the Subordinate Judge. They will, 
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therefore, humbly advise His Majesty that 
thə appeal should be dismissed with costs, 
A. N. A. Appeal dismissed, 
Solicitors for the, Appellant:—Messrs, 
Theodore Bell & Co. 
Solicitors for the lst Respondent:—Messrs, 
Watkins & Hunter. 
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CALCUTTA HIGH COURT. 
Cıvıl Rove No. 4864 oF 1926. 
June 14, 1926. i 
Present:—Mr, Justice B. B. Ghose and 
; Mr. Justice Cammiade. 
GOLAM RAHAMAN MONDAL—~— 
PEriTIONER 
VETSUS 


Srimati SABEKJAN BIBI—OPPFOSITE 


Parry. 

Registration Act (AVI of 1908), s.77—Sutt to en- 
force registration of deed, nature of—Jurisdiction of 
Court—-Valuation, plaintiff's right to fix—Actual 
value of land immaterial. 

A suit under s. 77 of the Registration Act to enforce 
registration of a deed of conveyance relating to land 
is nota suit with regard to any land or interest in 
land and the plaintiff is entitled to put his own valus- 
tion on such a suit for purposes of jurisdiction. 

Rule agalust an order of the District 

Judge, Burdwan, dated the 12th April, 1926, 
attirming that of the Munsif, Kalna, 
dated the 14th September, 1925. 
' FACTS.—A suit under s. 77 of the 
Registration Act to enforce the registra- 
tiou of deed of conveyance of land, was 
valued by the plalntilf at Rs. 500 which 
was the amount of the consideration re- 
cited in the deed. The Munsif, holding 
that the real value of the property was 
above Rs. 1,000 and that the suit ought to 
have been valued according to the actual 
value of the property conveyed, returned 
the plaint for presentation to the proper 
Court. The District Judge upheld the 
order of the Munsif. The plaintiffobtained 
a Rule from the High Court against the 
order of the District Judge. . 

Dr. Jadu Nath Kanjilal and Babu Subodh 
Chandra Dutta, for the Petitioner. 

Mr. darat kumar Bose, Babus Nripendra 
Chanuia Vas, Dra: ma Las set and Nikunja - 
Benary Kay, tor the Opposite Party. 

J U UG EN T—in this case we are of 
Opinion that the plaintiff is entitled to put 
his own valuation of the suit. ‘The suit is 
not with regard to any land or interest in 
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land. The sole object of the suit was to 
get a certain document registered, It was 
brought under s. 77 of the Indian Ragistra- 
tion Act. The plaintiff valued the suit at 
the value of the property as mentioned in 
the document. Under the circumstances 
wə are of opinion that the learned Munsif 
had fall jurisdiction to deal with the matter, 
The .Rule is, therefore, made absolute and 
the case is sente back to the Court of first 
instance for hearing on the merits, 

The petitioner is entitled to his costs of 
this Rule. Hearing-fee, two gold mohurs, 
costs of the lower Courts will abide the 
final result. 


A, N. A. Rule made absolute. 





BOMBAY HIGH COURT. 
ORIGINAL OCrvic JURISDICTION Soir No, 1681 
oF 1923. 

September 22, 1925. 

Present :—Mr. Justice Mirza. 

Haji ABDUL RAHMAN Haji 
MAHOMED KADWANI—Puaint1F¥s 


VETSUS 
MUNJIBHAI KHAPAO & COMPANY— 
DEFENDANTS. 

Bombay High Court Original Side Rules, r. 829— 
Wrongful injunction—Amount of damages—Damages 
over ks 1,000, whether awardable—C. P.C. (Act V of 
1908), s. 95, applicability of. 

In view of the provisions of r. 329 of the Bombay 
High Court Original Side Rules, the amount of 
damages awardable to a defendant as compensation 
for a2 injunction wrongfully obtained against him by 
tha plaintif in a suit on the Original Side of the 
Bombay High Court, is not limited to the amount of 
Rs. 1,000 prescribed by s 95, C. P. O. [p. 764, col. 1.] 


Mr. P. B. Vachha, for the Plaintiffs. 

Mr. Jinnah, for the Defendants. 

J UDGMENT.—The plaintiffs declared 
the plaint on April 27, 1923. By their plaint 
they claimed an injunction against the 
defendants to restrain them in perpetuity 
from building on an adjoining plot of land 
so as to obstruct certain rights of easements 
which, they alleged, they possessed against 
that land in virtue of their ownership of 

the adjoining land. 

' By their letter of April 27, 1923, the 
defendants intimated to ths plaiatiffs that 
they were the lesseesof the land on which 
they had filled in the fouadasions of their 
proposed building and that the land belong- 
ei to the Sscratary of State for India who 
was their lessor. i 
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The period for acquiringa right of ease- 
ment against the Secretury of State for 
India is sixty years. The plaintiffs replied 
to the defendants’ letter, by their letter of 
the same uate intimating that they had 
filed the suit against the defendants to 
restrain them from building and that they 
would apply for an interim injunction 
against the defendants. The plsint wag 
actually filed on April 30, 1923, anda Rule 
nist for injunction and an interim injune- 
tion were obtained on the same day against 
the defendants. The Rule nisi was served 
upon the defendants on May 3, 1923. IJt 
was never brought on for argument either 
at the instance of the plaintiffs or of the 
defendants. 

The defendants took out a Chamber 
Summons calling upon the plaintiffs to 
show cause why the Secretary of State for 
India should not be made a party defend- 
ant to the suit. The argument on that 
summons stood adjourned frum time to 
time, to enable the plaintiffs to consider 
their position in law with regard to their 
action, with the result that the plaintiffs 
have now decided toabandon the suit and 
are applying for leave to withdraw the suit, 
On withdrawal the plaintiffs have to pay to 
the defendants the costs ot the suit, includ- 
ing costs of Government but excluding the 
costs of the notice for ex parte decree which 
costs were agreed upon in the correspond- 
ence as being payable by; the defendants 
to the plaintiffs and the costs of the sum- 
mons, Counsel being certified. 

The only dispute between the parties 
now is with regard tothe damages alleged 
to have been sustained by the defendants 
in consequence of the interim injunction 
issued against them by the order of April 
i 1923. That order inter alia provides 
that:— 

“The plaintiffs by their Advocate hereby 
undertaking to pay such sum by way of 
damages as this Court may award as com- 
pensation in the event of the party affected 
sustaining prejudice by the following in- 
junction it is furtner ordered that in the 
meantime and until further order of this 
Court the said defendants...be and they 
are and each of them is hereby restrained 
from further proceeding with the work of 
building any structure whatsoever on the 
said vacant piece of land or otherwise dia- 
turbing the said easements...mentioned in 
the plaint.” 

The defendants are entitled to damages 
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inasmuch as the suit has now faild and 
by withdrawing it the plaintifis may be 
taken to admit that the order for interim 
injunction which was issued at their instance 
was wrongfully obtained by them. Before 
they applied for the interim injunction they 
had notice of the fact that the Secretary of 
State for India was the owner of the land 
and they would have to prove a sixty years’ 
user of the land to establish their allega- 
tion that they had acquired easements over 
it. In spite cf that knowledge they appli- 
ed for and obtained the interim injunction. 

The question, I have to consider here, 

is, whether the defendants’ claim to dam- 
ages should be restricted to a sum of 
Rs. 1,000 under the summary procedure 
provided by s. 950f the O. P. O. Under 
s. 129 of the O. P. C., the High Court of 
“Bombay is empowered to make rules not 
inconsistent with the Letters Patent to 
regulate its own procedure in the exercise 
of its ordinary original civil jurisdiction. 
Under that power the High Court has fram- 
ed r. 329 of the High Court Rules which, in 
my opinion, supplants s 95 of the O. 
P.C. That rule provides as follows :— 

“A party to whom an interim injunction 
has been granted shall, before it is issued, 
unless the Judge otherwise direcis, give 
an undertaking in writing, or through his 
Advocate, to pay such sum by way of dam- 
ages as the Court may award as compensa- 
tion in the event of a party affected sustain- 
ing prejudice by such injunction.” 


No limit. is placed to the quantum of dam- 
ages to be awarded by the Court under this 
rule. 

This rule is identical with the English 
Supreme Court Rules, O. L, rr. 11 and 12. 
Under the English Rules no limit is placed 
upon the amount which the Court awards 
by way of compensation under similar cir- 
cumstances. It is contended, on behalf of 
the plaintiffs that the English Courts have 
no rule corresponding with s. 95 ofthe OC. 
Pp. C., and hence the analogy does not hold 

ood. 
ii It is further contended on behalf of the 
plaintifs that in this matter I am governed 
by the ruling of the Appeal Court in the 
case of Varajlal Mulchand v. Kastur 
Dharamchand (1). That case was an appeal 
from the Mofussil and not from the ordi- 
nary original civil jurisdiction of this Court, 
Section 95 of the C. P. O. applies to the 


| (1) 22 B. 42; 11 Ind. Dec. (N. s.) 609. 
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Mofussil Courts. It does not apply to suits ` 
under the ordinary original civil jurisdic- 
tion of this Court by virtue of r. 329. In 
my opinion, the case relied upon has no 
bearing upon the point which I have here 
to determine. a: 

The principle on this point is clearly 
enunciated in the caseof Newcomen. v. 
Coulson (2). The case was on all fours 
with the case before me. There the plaint- 
iff, who had given an undertaking as.to 
damages, had discontinued his action. It 
was held by Malins, V ©., that the Court 
would nevertheless direct a reference as to 
damages. No limit was placed upon the 
amount which was to be awarded by way 
of damages 

There will, therefore, be a reference to 
the Commissioner of this Court to ascertain 
and report what damages, if any, the de- 
fendants have sustained by reason of the 
interim injunction dated- April 30, 1923. : 
The plaintiffs will be at liberty to urge all 
points before the Commissioner including 
the point of waiver which they have urged 
before me to-day, Further costs and direc- 
tions reserved. 

On the summons, which is adjourned to the 
hearing, there will be no order. Plaintiffs 
to pay the costs of the defendants and 
of the Secretary of State for India, two 
separate sets being allowed. Counsel 
certified, 

Leave granted to the plaintiffs to with- 
draw the suit. The plaintiffs to pay the 
costs of the suit as mentioned in the judg- 
ment. The defendants to pay the plaintiffs’ 
costs as mentioned in the judgment. The 
costs awardcd to the defendants eare the 
costs of the suit and of argument as to the 
correct order to be made on the question of 
costs of the suit as well as of the compensa- 
tion claimed by the defendants. The further 
costs reserved are the costs ofthe affidavit 
and of the notice given by the defendants to 
the plaintiffs regarding the question of 
damages and the costs of the reference 
before the Commissioner. é 

A. N. A. Leave granted. 


(2) (1878) 7 Ch. D. 764; 47 L. J. Ch. 429; 38 L. T. 
275; 26 W. R. 350. 
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MADRAS HIGH COURT. 
Sgmoonp Civin ApepwaL No. 1735 oF 1923, 
i August 4, 1925. 

Present:— Vr. Justice Devadoss. 
GOVINDASWAMI PILLAI—Derenpantr— 
< APPELLANT 

; versus 
RAMAVEERAPANDIAN SERVAI— 


PLAINTIFF— RESPONDENT, 

Provincial Insolæney Act (V of 1920), 8. 29— 
Defendant adjudicated insolvent—-Suit not stayed:— 
Oficial Receiver not impleaded as party—Procedure,. 

When a defendant ina pending suit is adjudicated 
an insolvent, the Court would be well advised in 
directing the plaintiff to bring on record the Official 
Receiver as a party, and if the Official Receiver is 
unwilling to becomea party, the Court has an option 
under s. 29, Provincial Insolvency Act, to proceed with 
the suit on ‘such terms asit may impose upon the 
plaintiff and is not bound to stay the suit. 

Where the Court in such acase does not impose 
any terms, nor directs the plaintif to make the 
Oficial Receiver a party, but such omission has not 
vitiated the judgment, the High Court will not in 
second appeal interfere. 


Second appeal against a decree of the 
Court of the Additional Subordinate Judge, 
Mayavaram, in A, S. No. 100 of 1922 (A. 5. 
No 402 of 1922, District Court, East 
Tanjore,) preferred against that of the 
Court of the District Munsif, Mayavaram, in 
O. S. No. 174 of 1921. 

‘Mr. K S. Desikan, for the Appellant. 

Mr, T. Nallasivam Pillai, for the Respond- 
ent. 


“ JUDGMENT.—The only point in this 
case is whether the District Munsif ought 
to have ‘stayed the suit when he was 
informed. that the defendant had been 
adjudicated an insolvent. The contention 
of Mr. Desikan for the appellant is that 
the Court ought to have done so under 
sS. 29 ‘of the Provincial Insolvency Act. 
That section gives an option to the Court to 
continue a suitonsuch terms as the Court 
may impose. In this case, the Court did not 
impose any terms, nor did itdirect the plaint- 
iff tomake the Official Receivera party. When 
a party has been adjudicated an insolvent 
the Court would be well-advised in direct- 
ing the other party to the suit to bring on 
record the Olficial Receiver as a party, and if 
the Official Receiver is unwilling to become 
a party, then the Court may proceed with 
the suit on such terms as it may impose 
upon the party wishing to proceed with the 
suit. This has not been done by the Dis- 
trict Munsif. But Ido not think that this 
hasin any way vitiated the judgment on 
the merits, Whether the plaintiif will be 
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able to enforce his right against the Oficial 
Receiver or not, is not a question for deci- 
sion nere. So far asthe second appeal is 
concerned, I do not think the judgment of 
the lower Court is against law. to these 
circumstances, the second appeal is dis- 
missed without costs. 

vV. N. V, 

ALN. A. 


Appeal dismissed, 


LAHORE HIGH COURT. 
CivIL APPEaL No. 1484 oF 1922. 
May 7, 1926. l 
Present:—Sir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice Coldstream. 
SHANKER DAS-JOTI PARSHAD— 
PLAINTIFFS— APPELLANTS 
; TETSUS 
BHANA RAM-SHEO DIAL—DeErenpants— 
RESPONDENTS. 

Contract Act (IX of 1872), 6. 78—Sale of ascertained 
goods—-Part payment of price—Goods destroyed by fire 
before delivery to buyer—Property when passes— 
Refund of advance, whether buyer can claim. 

The defendants entered into a contract to sell to 
the plaintifis a certain number of kerosine oil tins 
which at that time had been despatched to the defend- 
ants by Railway but had not yet been received by 
them. The Railway receipt was endorsed over by the 
defendants to the plaintitis and the latter paid a part 
ofthe price to the defendanjs. A few days after- 
wards the goods were destroyed by fire while in transit 
and never reached their destination : 

Held, that as the contract was to sell ascertained 
goods, under s.78 of the Contract Act, the property 
passed to the buyers when they made the part pay- 
ment of the price and the buyers were not entitled 
to arefund of the advance paid. 


Second appeal froma decree of the Dis- 
trict Judge, Ambala, dated the 16th Maich, 
1922, affirming that of the Senior Subordi- 
nate Judge, Ambala, dated the 25th April, 
1921. 

Bakhshi Tek Chand and Mr. 
Chand, for the Appellants. 

Lala Motz Sagar, R. S., and Lala Gobind 
Ram, for the Kespondents. 


JUDGMENT.—tThe facts of this case 
as admitted before the learned District 
Judge may be shortly stated :—On „the 6th 
May, 1918, the defendants entered into a 
contract forthe sale of 814 tins of kerosine 
oil to the plaintiffs, and received Rs. 1,000in 
part payment of the price. The vendors were 
not, at that time, in possession ofthe goods - 
which had been despatched to them from 
Calcutta on the 25th April, 1918. They 
had, however, received the Railway receipt 
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and endorsed that receipt in favour of the 
plaintiffs. Lt. appears that the guods never 
reached their destination and were burnt 
on or about the 1l2ch May while they were 
in transit. 

The question arises as to whether the 
vendors or the vendees have to bear the 
Joss arising from the destruction of goods. 
The decision of the question depends upon 
whether the property in the goods had 
passed to the buyers, Now, there can be 
no doubt thatthe goods were in existence 
on the date of the contract, and that the 
sale related to ascertained goods, The 
whole of the consignment as represented 
by the Railway receipt was sold tothe 
plaintiffs who paid part of the price on the 
very day of the contract, and the balance 
subsequently. Section 78 of the Indian 
Contract Act prescribes that, where there 
is a contract for the sale of ascertained 
goods, the property in the goods sold passes 
to the buyer when the woole or part 
of the price is paid The require- 
ments of this section have been fulfilled 
in the present case, andthe learned Dis- 
trict Judge has rightly held that the pro- 
perty in the goods had passed to the plaint- 
iffs on the 6th May—six days before they 
were burnt. The vendors cannot, therefore 
be called upon to refund the price. 

For the aforesaid reasons we dismiss the 
appeal with costs.°* 

A. N. A. Appeal dismissed, 
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BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION SULT 
No. 2639 or 1925. 

October 13, 1925. 
Present:—Mr. Justice Mirza. 
MOHANLAL MANORDAS GORADIA 
—PLAINTIFP 
VETSUS 
C.K. DARUWALA—Deren» ant. 

Bombay High Court Original Side Rules, r. 193—~ 
Leave to defend~—Extension of time—Chamber Judge, 
whether has power to extend—U. P. C. (Act V of 1908), 
s. 148, 0. X XXY, r. 3. 

By virtue of the provisions contained in sub-r, (2) 
ofr. 183 of the Bombay High Oourt Original bide 
Rules and s. 148, CP. C., a Ohamber Judge has a 
discretion, in a fit case, to extead the period of ten 
days fixed by r. 193 (1) for making an application for 
„ leave to appear and defend in cases to which 
O.XXXVII, r. 3, ©. P. C., is applicable. l 
JUDGMENT.— lnis is an application 
on behalf of the defendant in a summary 
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suit to excuse the delay of five days in 
taking out the summons for leave to defend 
the suit. Tae writ of summons was served 
upon the defendant on September 28. The 
period for obtaining the summons expired 
on October 9. Tne applicant in his afidavit . 
states that owing to an attack of strong 
malarial fever, he was unable to take steps 
in time in the matter. 

The application is made*under r. 193 of 
the High Court Rules. That rule provides 
as follows :— ; 

“193. (1) The application for leave to 
appear and defend a suit filed under 
O. XXXVII of the C. P.“0. shall be made 
by summons. Such summons shall be taken 
out within 10 days from the date of the 
service of the writ of summons, and it 
shall be returnable notless than four clear 
days after service. The summons shall be 
supported by an affidavit or affilavits, | 

(2) Ifno such summons is taken out by 
the defendant within the aforesaid period 
or within such further period as „may be 
allowed under O. XXXVII, r. 3, or if leave 
to appear and defend is refused, the plaint- 
iff shall be at liberty to put the suit down 
for hearing forthwith before the sitting 
Judge in Ohambers.” 

The application for extension of time 
now made to me is under r. 193, sub-r. (2), 
The wording of that rule is not free from 
ambiguity. The clause under which the 
application is made is—“or within such 
further period as may be allowed under 
O. XXXVII, r. 3.” The clause implies that 
there is a provision for extension of time 
under O: XXXVII, r. 3, of the ©. P; O, 
When we turn to O. XXXVII, r. 3, of the 
O. P. C, we find that it contains no 
such provision. What the draftsman in- 
tended by this rule evidently was that the 
discretion should be vested in the Chamber 
Judge, in a fit case, to extend the period 
of ten days allowed under r. 193, sub-r. (1) 
in cases to which O. XXXVII, r. 3, was 
applicable. Section 148 of the O. P. O., 
however, empowers the Court to enlarge 
the time prescribed or allowed byit. I con- 
sider this to bea fit case for the exercise 
of that power. 

I, therefore, grant the application and 
adjourn the summary suit which is puton 
my board for hearing to-day until to- 
morrow. The defendant will take out a 
summons to-day, which will be returnable 
to-morrow, and supply a copy of his 
affidavit to the plaintiffs attorneys in the 
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course of the day. The plaintiff will be 
at liberty, in showing cause against the 
summons, to rely upon any circumstances 
which may tend to show that the extension 
of time allowed to the defendant was not 
proper. In case leave to defend is refused, 
the plaintiff will be entitled to ask for a 
decree in the summary suit to-morrow. 

' The plaintiff waives the service of the 
Ohamber summpns. Costs to be costs in 
the summons. The affidavit already made 
by the defendant will be treated as an 
affidavit in support of the summons. 

ALN. A. Application granted. 


MADRAS HIGH COURT. 

Civit Reviston PETITION No. 52 or 1924, 

March 17, 1926. 

Present:—Mr. Justice Ramesam. 
MADINI DORAISAMI NAIDU— 
PLAINTIF —PETITIONER 

versus 
Syed Mir HUSSAIN SAHIB BAHA- 
DUR AND OTHERS—DEFENDANTS 
-RESPONDENTS 

Madras Estates Land Act (I of 1908), ss. 6, 44, 46-— 
Sivoyjama patta, issue of—Admussion of third person 
as ryot after expiry of one year, effect of—Sivoy- 
jama pattadar, rights of. 

The effect of issuing a sivoyjama patta bya land- 
holder under the Madras Estates Land Act is not to 
recognise the pattadar as aryotbut only to collect 
some amount from him for his occupation within the 
meaning of s. 45 of the Act. Ifthe landlord receives 

‘two such payments from him, he would become a ryot, 

But where after the expiry of the first year, the 
landholder admits another person asa vryot, the 
sivoyjama pattadar has no right to the land. His 
occupation is only that of a trespasser and whatever 
the relationship between him and the landholder may 
be inthe absence of the ryot, he has no right as 
against the latter and even as against the landholder 

“his possession is no more than that ofa trespasser 
from whom rent has been collected for one year. 

Petition, under s. 115 of Act V of 1908 
ands 107 of the Government of India Act, 
praying the High Court to revise the decree 
of the Court of the Deputy Collector of 
Chittoor, in Summary Suit No. 3 of 1922. | 

Mr. S. Jagadesa Ayyar, for the Peti- 
tioner. ; ; l 

Messrs. V. Sivaprakasa Mudaliar and A, 
C. Sampath Ayyangar, for the Respond- 
ents. 

JUDGMENT.—The plaintiff is the 
petitioner before me. He filed a suit before 
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the Deputy Collector of Chittoor under s, 46 
of the Estates Land Act and he seeks to get 
a roytt patia for survey No, 67 inthe Atma- 
knr village attached to Naragantipalayam 
Zamin, The lst defendant is the pro- 
prietor. 

The history ofthe holding seems to be 
that an old tenant who cultivated it aban- 
doned it about 15 years before suit and 
afterwards it was cultivated off and on by 
others. Apparently it was left vacant at 
the end of yasli 1330, 2. e., 30th June 1921. 
On 4th July, 1921, a cousin of the plaintiff, 
2nd defendant, made an application for 
being admitted tothe land. It was favour- 
ably received by the proprietor and an 
order was issued in favour of the 2nd 
defendant that he should be admitted asa 
ryot to survey No. 67 to the extent of 1 
cawny, 6 cents for arent of Rs. 6 0-3 and 
the 2nd defendant was authorised to enter 
upon theland. The plaintiff applied for 
thesame land on 3lst July alleging that 
he occupied it and had begun to cultivate 
it. He sent two reminders. Ultimately 
in June, 1924, a patta was issued to him 
and it was described as sivoyjuma patta 
(Ex. O). The effect of describing Ex. O asa 
sivoyjama patta is not to recognise him as a 
ryot but only to collect some amount from 
him for his occupation within the meaning 
of s. 45 of the Act. Ifthe landlord receives 
two such payments from him, no doubt 
he would become a ryot, (See Explanation 
to s. 6). But, meanwhile the 2nd defend- 
ant -had been admitted as ryot to the 
land and the Ist defendant the proprietor 
had no right to introduce another ryot in 
the land in derogation of the rights of 
the 2nd defendant. The result is the plaint- 
iff has no right at all to the land. The 
question of non-occupancy or occupancy 
ryot does not arise. His occupation is only 
that of a trespasser, and whatever the 
relationship between him and the Ist de- 
fendant may be inthe absence ofthe 2nd 
defendant, he has no right as against the 
2nd defendant. Even as against the Ist 
defendant his possessiun is no more than 
that of a trespasser—a trespasser from 
whom rent has been collected for ote year, 

I think the suit has been rightly dig- 
missed. ` 

The petition is dismissed with costs of 
2nd defendant. 


V. N. V. Petition dismissed, 
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NAGPUR JUDICIAL COMMIS 

SIONER’S COURT. ; 
SEGOND CIViL APPEAL No. 117 or 1925. 
August 6, 1926. 
Present:-—-Mr. Prideaux, A. J. O. 
RAMPRASAD AND oTBExs—DEFENDANTS— ` 
_ APPELLANTS 
i | Versus 6 
HARIDAS—PLAINTIFF—RESPONDENT. 

C. P. C. (Act V of 1908), O. XXI, r. 2—Decree 
transferred for execution—Objection on the ground of 
limitation—Haxecuting Court if can entertain-—Com- 
promise in execution proceedings—Decree, whether ex- 
tinguished — Adjustment of decree — Limitaiion— 
Limitation Act (IX of 1908), Sch: I, Art. 182 (4) (6). 

When a decree is transferred for execution, the 
Court to which it is transferred, cannot entertain ob- 
jections to the execution of the decree on the ground 
of limitation as such objections can only be considered 
by the Court which passed the decree. 

A compromise can be entered into in the course of 
execution proceedings, much in the same manner as 
ina regular suit; sucha compromise does not ex- 
tinguish the decree and the Executing Court is bound 
to give effect to it subject to the conditions indicated 
by O. KAT yr. 2.0.2 .'C, l 

Muhammad Sulaiman v. Jhukki Lal (1), followed. 

After a compromise is recorded as above, the decree 
becomes adjusted and the decree to be executed sub- 
sequently is the adjusted decree and the limitation 
applicable to the execution thereof is that contained 
in Art. 182, cl. (4) of the First Schedule of the 
Limitation Act, and under cl. (6) ofthe Article there 
would be a period of three years allowed for the issue 
of notice tothe judgment-debtor to pay under the 
decree. 


Appeal against*the decision of the Dis- 
trict Judge, Saugor, dated the loth January, 
1925, in Civil Appeal No. 112 of 1924. 

Mr. G. L Subhedar, for the Appellants. 

Mr. M. B. Niyogi, for the Respondent. 


SUDGMENT.—In this case the re- 
_ spondent obtained a decree in the Bombay 
Small Cause Court on the 21st January, 
1918, and the first application for execu- 
tion was filed on the 30th June, 1920, In 
the column “Relief asked for” it is stated: 
The issue of a renewed judgment notice 
with order for the service of the same on 
defendant by registered post at Damoh, 
©. P” Nothing seems to have been done 
beyond this and the case was struck off. A 
second application was made on 9th March 
1921, asking for the transfer of the decree 


from the Bombay Small Cause Court to the ' 


Court of-the District Judge, Saugor. It was 
transferred, Then athird application dated 
17th January, 1924, was made in Bombay, 
asking forarenewal of the judgment notice, 
Nothing seems to have been done. Then 
an application was put in stating that a 
gompromise had been come to by defend- 
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ant promising to pay Rs. 100 a month. 
Then the application dated the 23rd Febru- 
ary, 1924, upon which these proceedings 
started was filed, and a certilicate granted 
by the Bombay Court to the Damoh Court. 

It is now contended that thé present 
application is not maintainable because the 
previous applications were not according to 
It seems 
tome that there are grave objections for 
questioning the execution of the deciee 
in Bombay on the grounds here alleged 
when that decree has béen transferred tO 
these Provinces for execution. It is obvious 
that the Bombay Court was of opinion that 
the decree still existed and that its execu- | 
tion is not barred by time. And if the ap- 
pellant attacks the transfer he should do so 
in the Bombay Court and not here. In 
Muhammad Sulaiman v. Jhukki Lal (1) it 
was held that such a compromise.can be 
entered ‘into much in the same manner as 
in a regular suit, and that such a compro- 
mise does not extinguish the decree; and 
further that the Court executing the decree 
is bound, subject to the conditions indicat- 
ed by s. 375 of the old Code, to give effect 
to the compromise, And it is here contend» 
ed that this compromise being agreed to by 
the Bombay Court, it was adjusted, and 
that the decree now to be executed is the 
adjusted decree; and further that the limi- 
tation applicableisthatcontained under Art. 
182, cl. (4), First Schedule, of the Limita- 
tion Act, and the present application is in 
time. There seems some force in this con- 
tention and under cl. (6) of the same Article, . 
there would be a period of three years 
allowed for the issue of the notice tothe- 
judgment-debtor to pay under the decreé, 
No grounds exist for interference in second 
appeal, and I decline to interfere. 

The result is that this appeal fails and is 
dismissed with costs. Appellants will pay 
respondent's costs. I fix Pleader’s fees at 


Rs, 15. 


G. k D, Appeal dismissed. 


A, N. A. F 
ga 11 A. 228; A. W. N. (1889) 53; 6 Ind, Dec. (N. 5.) 
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LAHORE HIGH COURT. 
First Civic Apveat No. 461 oF 1920. 
March 29, 1926. 
Present:—Mr. Justice Broadway and 
Mr. Justice Jai Lal. 
CHUNI RAM-KANHIYA LAL—P aInriFr 
—APPELLANT 
Versus 
BHAGWAN DAS AND ANOTHER— 
DEFENDÊNTS—RESPONDENTS. 

C. P.C. (Act V of 1908), 0. XX, r. 1l—Postpone- 
ment of payment of money due under decree— 
‘Sufficient cause, what constitutes—Pendency of 
counter-sutt. 

A Court will not, in passing a decree against a 
person for payment of money, be justified in making 
anorder postponing payment of the same, merely 
because another litigation is pending between the same 
parties in which itis probable that a decree may 
be passed in favour of that person against the other. 

The payment of money found to have been advanced 
by a partner to his co-partner wholly apart from the 
partnership concern, cannot be postponed on the mere 
ground that the co-partner has filed a suit for accounts 
against the other. 


First appeal from a decree of the Senior 
Subordinate Judge, Multan, dated the 20th 
December, 1924. _ 

Mr. Badri Das, for the Appellant. 

Messrs. Sheo Narain and Raghu Nath 
Sahai, for the Respondents. 


JUDGMENT. 

Broadway, J.—The plaintiff in this 
case sued the defendants for a sum of 
Rs. 5,905-14-0 alleging the same to be 
due on account of principal and interest 
“under aloan made to the defendants. The 
defendants set up a plea that this money 
had been received by them in connection 
with a partnership between the parties 
in certain wheat transactions. The defend- 
ants have instituted a suit against the 
plaintiff for rendition of accounts and for 
a balance due, of something like Rs. 11,000 

The trial Judge held that the money 
claimed in this suit was advanced by the 
plaintiff as a loan and not as security in 
connection with any partnership transac- 
tion whatever and further held that an 
equitable set-off in favour of the defend- 
ants could not be allowed. Atthe same 
time when granting the plaintif a decree 
for the amount claimed’ he postponed the 
payment of the amount decreed till such 
time as the defendants’ suit then pending 
in the High Court should be finally de- 
cided. ; 

Against this order postponing payment 
of the sum decreed the plaintiff has 
preferred this appeal. It appears that the 
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defendants have also preferred an appeal 
in this case complaining of the amount 
decreed in favour of the plaintiff. Those 
appeals will take some two or three years 
before they are heard and Mr. Badri Das 
for the appellants in this case has urged 
that itis unfairand inequitable to make 
his client wait for his money for such a 
long period, especially when in passing the 
order of postponement the Court below 
has taken no steps to protect the plaintifi’s 
interest. 

Mr. Sheo Narain on behalf of the defend- 
ants-respondents has urgedthat the order 
passed by the Court below is one that is 
recognised in law and that the circum- 
stances of the case are such that it should be 
allowed to stand. At the same time he ex- 
pressed his clients’ willingness to furnish 
security not only for the principal but for 
any interest that might be ordered from the 
date of decree to the date of realisation. 

Now, undoubtedly the trial Court had 
power to passthe order postponing pay- 
ment of the amount decreed—vide O. XX, 
r. 11, O. P. O., but there can be no doubt 
that this discretionary power must be exer- 
cised judicially and there seems to be no 
sufficient reason for the postponement. 
The learned Senior Subordinate Judge has 
not given any reason for the order although 
the reason may be gathered from his 
judgment. As far as I can see this reason 
is that there is litigation pending between 
the same parties in which it is possible 
that the present defendants-respondents 
might succeed in obtaining a decree for 
payment of money against the plaintiff- 
appellant and that if that event happens 
these decrees can be set off one against the 
other. As, however, the finding of the. 
Court below is very clear and definite 
that the money now decreed had been 
lent tothe defendants by the plaintiff wholly 
apart from any other transaction I do not 
think that it can be said that the order 
postponing payment is one passed for “suffi- 
cient reason”, 

“I would, therefore, accept this appeal and 
set aside so much of the decree as directs 
that “execution of the decree excepting 
costs, shalinot be taken out until the de- 
fendants’ suit now pending in the High 
Court is finally desided.” 

Parties to pay their own costs in this 
Court. 

Jai Lal, J.—I agree. 


A, N. A, Appeal acceptzd, 
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CALCUTTA HIGH COURT. 
APPHAL FROM APPELLATE Decrees No. 1326 
oF 1924. 
May 24, 1926. 
Present :—Mr. Justice B. B. Ghose 
and Mr. Justice Graham. 
ISHAN CHANDRA BANIKYA— 
PLAINTIFF—APPELLANT 
versus 


MOOMRAJ KHAN—Derenpant— 


RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), s. 147A— 
Decree for enhanced rent on compromise— Failure of 
Court to record reasons, effect of—Jurisdiction, nature 
of—Want of jurisdiction and illegality of procedure 
distinguished—Collateral attack of judgments, when 
ullowed, 

Non-compliance with the provision contained in s. 
1474, Bengal Tenancy Act, that a Court shell not 
pass a decree under the section unless it is satisfied 
for reasons recorded in writing that the terms of the 
agreement or compromise are enforceable under the 
Act or that the enhancement is fair and equitable, 
does not render a decree for enhancement of rent 
passed on a compromise between the parties, null 
and void. Such a decree can be set aside in proper 
proceedings but is valid and binding unless so set 
aside, as it cannot be said to have been passed with- 
out jurisdiction. [p. 772, cols. 1 & 2.] 

Per Ghose, J.—There is a distinction between cases 
where jurisdiction is assumed by a Court where there 
is absolute want of it and where the Court in the 
exercise of its jurisdiction acts wrongly in disregard 
of law. Where.some essential preliminary is re- 
quired before a Court can entertain a suit or appli- 
cation and that does not exist the judgment of the 
Court assuming jurisdiction in such a case is a 
nullity. But where he Court has jurisdiction to 
entertain the matter but decides the case erroneously 
without having regard to the provisions of law, the 
judgment is nota nullity but must have due effect 
if it is not set aside by appropriate proceedings. [p. 
771, cols. 1 & 2.} 
` Per Graham, J.—Jurisdiction is the power to hear 
and determine, and does not depend upon the regu- 
larity of exercise of that power, or upon the correct- 
ness of the decision pronounced, since the power to 
decide necessarily carries with it the power to decide 
wrongly as well as rightly. [p. 773, cols. 1 & 2.] 

Surjug Saran Lal v. Dukhit Mahto (1), dissented 


rom. 
Hridyanath Roy v. Ram Chandra Barua Sarma 
(11), followed. 


Appeal against a decree of the Subordi- 


‘nate Judge, Mymensingh, dated the 28th 


February, 1924, confirming that of the 
Munsif, Netrokona, dated the 29th March, 
1923. 


lant. 

Babu Kali Kumar Chakrabarty, for the 
Respondent. 

JUDGMENT. 

B. B. Ghose, J.—This is an appeal 
from the judgment and decree of the Sub- 
ordinate Judge affirming the decree of 
the Munsif. The appeal is by the plaintiffs 


Babp Birendra Kumar De, for the Appel- h 
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and it arises outof a suit for arrears of 
rent claimed at the rate of Rs. 12-1-9 
per year. The rent was at the rate of 
Rs. 38-0 per year in 1892, as it ap- 
pears from a decree. In 1912 plaintiffs 
brought a suit against the predecessors of 
the defendants fur enhancement of rent 
which ended in a decree passed on a com- 
promise by which the rent was settled at 
the rate now claimed ky the plaintifis. 
Plaintifis have also produced an ex parte 
decree of a subsequent date under which 
they were allowed to recoverrent at that 
rate. The present suit for rent was 
brought in April, 1922, on the basis of the 
decree of 1912. The Subordinate Judge 
has held that the decree of 1912 was with- 
out jurisdiction anda nullity. He has also 
held that the subsequent ex parte decree 
being based on the previous decree on 
compromise which was a nullity, realisation 
of rent by the plaintiffs at the rate claim- 
ed isofno assistance to them. On these 
findings he allowed the plaintifis a decree 
at the rate of Rs, 3-8-0 only as admitted by 
the defendanis. On appeal by the plaint- 
iffs it is contended on their behalf that the 
decision of the Subordinate Judge is er- 
roneous andthat the plaintiffs are entitled 
to rent at the rate of Rs.. 12-1-9 as 
settled by the decree of 1912. 

The reason for which the decree of 1912 
was held by the Subordinate Judge to be 
without jurisdiction and a nullity is that 
the Court in passing the decree in 1912 did 
not comply with the provisions of s. 147A 
of the Bengal Tenancy Act, as applicable to 
Eastern Bengal and Assam. That section 
runs thus :—“ Notwithstanding anything 
contained ins. 373 of the C. P. O. if any 
suit between landlord and tenant as such is 
wholly or partly adjusted by agreement or 
compromise, the Court shall not pass a 
decree in accordance with such agreement 
or compromise unless it is satisfied for 
reasons to be recorded in writing, that the 
terms of such agreement or compromise are 
such that, if embodied in a contract, they 
could be enforced under this Act: 


Provided that, in the case of a suit insti- 
tuted by the landlord to enhance the rent, 


the enhancement, if any, agreed upon may 


be decreed if the Court be satisfied, for 
reasous to be recorded in writing, that such 
enhancement isfair and equitable and in 
accordance with the rules laid down in this 
Act for the guidance of Courtsin increasing 
rents.” | 
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_ The Subordinate Judge has found that 
in this particular case the Court did not 
record any reasons nor was it stated that 
the Court was satisfied that the enhance- 
ment was fair and cquitable and in ac- 
cordance with rules. He referred to the 
case of Sarjug Saran Lal v. Dukhit Mahto 
(1) which laid down that under similar 
circumstances foy notfollowing the provi- 
sions of s. 147A of the Act as applicable 
to Bengal, the decree was held to bea nulli- 
ty as without ‘jurisdiction. It was argued 
before the Subordinate Judge on behalf of 
the plaintiffs that there was a difference in 
the language of the sections as applicable 
to the two portions of the province and so 
the case cited had no application to this 
case. The Subordinate Judge did not ac- 
cept that contention. That argument was 
repeated before us but I do not think that 
‘the difference in the language used in the 
two sections makes any difference in the 
principle enunciated in that case. We have, 
therefore, to examine the case referred to as 
to whether it laid down the correct principle 
which should be followed. 


There cannot be any questionthata decree 
passed -without jurisdiction is a nullity. But 
the expression “jurisdiction ” has not un- 
often been used with ambiguity, and the dis- 
tinction between a judgment where jurisdic- 
tion is assumed by the Court where there 
is absolute want of it, and where the Court 
in the exercise of its jurisdiction acted 
wrongly in disregard of the law has not 
always been borne in mind. This want of 
discriminationin the use of the term has 
resulted in a good deal of confusion. The 
distinction between a defect of jurisdiction 
and an error or irregularity in procedure is 
pointed outin Hawes on the Jurisdiction 
of Courts thus :—“ Inthe former case the 
whole proceeding is coram non judice and 
void: inthe latter the proceeding cannot 
be impugned as a collateral action, even 
though it be erroneous upon its face, and 
even though it relates to a fact which in a 
former stage of the proceeding might have 
been essential to confer jurisdiction. It is 
examinable only ona direct proceeding as 
by anappeal cr by a proceeding in the 
nature of an appeal, and where there is no 
remedy of that kind, it concludes for ever.” 
In Hukum Chand’s well-known treatise on 
the Law of Res Judicata (at page 473), the 
rule is stated thus:—“ It is only when a 


(1) 18 Ind, Oas. 809; 17 O. W., N. 496. 
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Court of general jurisdiction undertakes t° 
grant a judgment in an action or proceeding 
where it has not jurisdiction of the partie 
or the subject-matter of the action, and thi8 
appears from the record by its terms of 
necessary implication, or by the absence o 
something essential, that the judgment will 
be absolutely void, and have no effect. When 
jurisdiction attaches in the original case, 
everything done within the exercise of that 
jurisdiction, when collaterally questioned, is 
to be held conclusive of the rights .of the 
parties, and no order which a Court is 
empowered, under any circumstances in the 
course of a proceeding over which it has 
jurisdiction, to make, can be treated as a 
nullity, merely because it was made impro- 
vidently or in a manner not warranted by 
law or the previous state of the case.” In 
Woodroffe and Ameer Alis Law of Evidence 
(8th Edition, page 418) the rule is thus 
summarised:—‘It cannot be said that where- 
vera decision is wrong in law or violates 
a rule of procedure, the Court must be held 
incompetent to deliver it. Ithas never been 
and could not be held that a Court, which 
erroneously decrees a suit which it should 
have dismissed as time-barred or as barred 
by the rule of res judicata, acts without juris- 
diction and is not competent to deliver its 
decree.” This statement of the law was 
mainly founded on the judgment of 
Stratchey, C. J., in the Full Bench case of 
Caston v. Caston (2) and was cited with 
approval by Stanley, C. J., and Burkitt, J., 
in Nathu Ram v. Kalian Dass (3). Therule 
may also be formulated in this way, that if 
some essential preliminary is required be- 
fore a Court can entertain a suit or applica- 
tion and that doss not exist, the judgment 
of the Court assuming jurisdiction in such a 
case is a nullity. The cases of Nusserwanjee 
Pestonjee v. Meer Mynoodeen Khan (4) and 
Raghunath Das v. Sundar Das Khetri (5) 
are examples of this type. But where the 
Court has jurisdiction to entertain the 
matter but decides the case erroneously 
without having regard to the provisions of 
the law, the judgment is not a nullity but 
must have due effect if it is not set aside by 
appropriate proceedings, The cases of Rewa 
_ (2) 22 A. 270; A. W. N. (1900) 59; 9 Ind. Dec. 
(x. s.) 1212 (F. B.). 

(3) 26 A. 522, 1 A. L. J. 217. 

(4) 6 M. L A. 134; 19 E. R. 50. 

(5) 24 Ind. Oas. 304; 41 I. A. 251; 42 0, 72; 18 0, 
W. N. 1058; 1 L. W. 567; 27 M. L. J. 150; 16 M. L. T. 


353; (1914) M. W. N. 747; 16 Bom, L, R. 814; 20 C. L, 
J. 555; 13 A. L. J, 154 (P. O). 
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Mahton v. Ram Kishen Singh (6) and 
Malkarjan v. Narhari (T)-are examples of 
this. The case of Mungul Purshad Dichit v. 
Girija Kant Lahiri (8) may also be re- 
ferred to in this connection. There a Court 
of competent jurisdiction made an order of 
attachment in execution of a decree on an 
application which was evidently barred by 
limitation. Their Lordships of the Judicial 
Committee observed: “A Judgeina suit 
‘upon a cause of actionis bound to dismiss 
‘the suit, or to decree for the defendant, if 
it appears that the cause of action is barred 
‘by limitation. But if, instead of dismissing 
the suit, he decrees for the plaintiff, his 
decree is valid, unless reversed upon an 
‘appeal, and the defendant cannot, upon 
an application to execute the decree, set 
up as an answer that the cause of action 
was barred by limitation.” See also Kaja 
‘of Ramnad v. Velusami Tevar (9). In 
‘the case under consideration there is no 
doubt that the Court had jurisdiction to 
entertain. the suit with reference to the 
subject-matter and the parties. It had the 
jurisdiction to pass a decree in the case. 
The law only provided that before passing 
a decree on agreement or compromise, the 
Court must have regard to certain things 
“and giveits reasons. Can it be said that 
' because in passing the decree the Court 
disregarded the provision of the law in 
not recording its reasons in writing that 
it was satistied with regard to certain 
` matters, that its jurisdiction was ousted? I 
‘think that the principle which can be 
. gathered from the authorities is that such 
a decree might be assailed in proper pro- 
ceedings aserroneous but it cannot be said 
to have been passed without jurisdiction. 
This view also finds support in the Full 
' Beneh decisions of this Court— Asutosh 
Sikdar v. Behari Lal (10), Hridyanath 
Roy v. Ram Chandra Barua Sarma (11) and 


(6) 13 I. A. 106, 14 O. 18; 10 Ind. Jur. 428; 4 Sar. 
P, C. J. 746; 7 Ind. Dec. (N. s.) 13 (P. O.). 

(7) 27 L A. 216; 25 B. 337;5 C. W. N. 10; 2 Bom. 
L. R. 927: 10 M. L. J. 368; 7 Sar. P. O. J. 739 (P.O). 

(8) 8I. A. 123; 8 C. 51; 11 0. L. R. 113; 4 Sar. P. 
C. d. 249; 4 Ind. Dec. (N. s.) 32 (P. O.) 

(9) 59 Ind. Cas. 880; 48 I. A. 45; 25 C. W. N. 581; 
9A. L. J. 168; 40 M. L. J. 197; 13 L. W. 290; (1921) 
M. W. N. 51; 33 C. L. J. 218; 23 Bom. L. R. 701; 29 
M. L. T. 845 (P. ©). 

(10) 35 O. 61; 11 O. W. N. 1011; 6 C. L. J. 320 


` Ba). 
~ (11) 58 Ind. Cas. 806; 48 O: 138; 24 O. W.N. 723; 
öl O. L. J. 482 (F. B.) 


ISHAN CHANDRA BANIKYA 9, MOOMRAJ KHAN. 


[97 I. C. 1926) 


Gora Chand Halder v. Profulla Kumar Roy 
(12). In the last case it was laid down that 
where a decree was made by a Court which 
apparently had no jurisdiction, whether- 
pecuniary or territorial or in respect of the 
judgment-debtor’s person tomake the decree, 
the Executing Court may refuse to execute 
it onthe ground of its being made without 
jurisdiction. I think it is only in these 
classes of cases that a previous decree may 
be treated asa nullity. I may also cite 
as an illustration that under O. XX, r. 4 (2) 
of the O. P. ©. provision is made as to what 
a judgment should contain. I do not think 
that any argument was ever advanced to 
the efiectina subsequent suit that a judg- 
ment given previously which did not con- 
form to that rule was void and without 
jurisdiction, because the reasons for the 
decision were not given. I, therefore, hold 
that the view taken in the case of Surjug 
Saran Lal v. Dukhit Mahto (1) cannot be 
supported and with great respect I must 
dissent from it. In my judgment the decree 
of 1912 is valid and binding on the defend- 
ants and the plaintiffs are entitled to a 
decree for rent at the rate settled by 
the former decree, The decreeofthe Court 
below must be modified accordingly, allow- 
ing the plaintiffs a decree for rent at the 
rate of Rs. 12-1-9 per year and cesses at 
6 pies in therupee and 25 per cent. damages 
with costs in all Courts. 

Graham, d.—The question involved 
in this appeal is whether a decree for en- 
hanced rent under the provisions of s. 147A 
of the Bengal Tenancy Act can in a sub- 
sequent suit be treated as without jurisdic- 
tion anda nullity on the ground that the 
procedure laid down in that section for 
compliance by .the Court was not complied 
with. 

The facts of the case out of which the 
appeal has arisen have been stated by my 
learned brother, whose judgment I have 
had the advantage ofreading anditis not 
necessary for me to recapitulate them. 

The section in question requires that 
before passing a decree the Court shall be 
satisfied for reasons to berecorded in writ- 
ing thatthe terms of the agreement or 
compromise are such that, if embodied in 
a contract, they could be enforced under 
the Act. That procedure was not complied 
with in the present instance and the Courts 
below following a decision of this Court, 


(12) 89 Ind. Cas. 685; 53 O. 166; 29 C. W. N. 948; 
42 0. L. J. 1; A.I. R.1925 Cal. 907 (F. B.). 
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Surjug Saran Lal v. Dukhit Mahto (1), held 

that the decree was without jurisdiction 
anda nullity. They accordingly gave a 
decree forrent at the rate of Rs. 3 8-0 only as 
admitted by the defendants, and not at the 
enhanced rate claimed by the plaintiffs. 

It has been argued before us on behalf 
of the plaintiffs-appellants that the deci- 
sion is erroneous, and that the plaintiffs are 
entitled torent at Rs. 12-1-9in accordance 
with the decree of 1912. 

In the case referred toabove it was held 
that a decree for rent passed in accordance 
with a compromise in contravention of the 
provisions of s. 147A ofthe Bengal Tenancy 
Act, i.e., without recording evidence to 
show what the amount of rent was before 
the dispute arose is made without jurisdic- 


tion and that the tenant is not bound to. 


have it set aside, 

That decision being the decision of a 
Division Bench of this Court would ordi- 
narily be binding upon usand it would be 
our duty under the rules of the Court, if we 
differ from it, to refer the question to a Full 
Bench. There is, however, a special cir- 
cumstance in this case which, in my opinion, 
renders the adoption of that course 
unnecessary, andit is this that since the 
ease of Surjug Saran Lal v. Dukhit Mahto 
(1) was decided there has beena compara- 
tively recent Fall Bench decision of this 
Court, Hridyanath Roy v. Ram Chandra 
Barua Sarma (11), in which a different view 
was taken in regard to the principle in- 
volved. The question, therefore, which 
arises is how far the principle laid down by 
the Full Banch affects the decision in the 
previous case, and whether we ought to 
follow the previous decision, or be guided 
by the more recent decisions of the Full 
Bench. With great respect to the learned 
Judges who decided the case of Surjug 
Saran Lal v. Dukhit Mahto (1), I am con- 
strained to admit that I have the doubt ex- 
pressed by my learned brother as to the 
soundness of the proposition of law there 
laid down, and as that decision seems to be 
clearly in conflict with the view subsequently 
taken by the Full Bench, I think that 
we ought to follow the Full Bench decision. 
As was pointed out in the latter ease it is 
the authority to decidea case, and not the 
decision given therein which constitutes 
jurisdiction. Jurisdiction is the power to 
hear and determine, and does not depend 

pon the regularity of the exercise of that 
ower, or upon the correctness of the 


P ‘ 
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decision pronounced, since the power to 
decide necessarily carries with it ` the 
power to decide wrongly as well as rightly. 
In short jurisdiction or the existence of 
jurisdiction is, as it seems to me, a fact, 
and it cannot be said to be non-existent 
because it has been irregularly exercised, 
or because there has been a failure to 
comply with some direction or directions 
as tothe procedure which should be follow- 
ed. Failure tocomply with such direc- 
tions cannot be held to deprive the Court 
of the jurisdiction which it possesses to 
make the decree. No doubt, a decree pass- 
ed without compliance with the procedure 
laid down can be challenged and set aside 
in an appropriate proceeding instituted 
for that purpose, but it cannot be impugned 
in a subsequent suit. Until it has been 
vacated it must be held to be operative 
and binding between the parties, and can- 
not bechallenged collaterally in a different 
proceeding. Indeed itis obvious that, if 
decrees were allowed to be assailed upon 
such grounds, a vista of alarming con- 
sequences, would arise, as decrees could 
then be challenged and set at naught by 
subsequent suit on.the ground of failure 
tocomply with the procedure prescribed, 
and there would be no finality. The in- 
evitable result would be to greatly increase 
litigation, which it has alwaye been the 
aim and endeavour of the Legislature as 
well as of the Courts to check rather than 
promote. ; ‘ 

For the reasons stated I agree that the 
appeal succeeds and thatthe decree of the 
Subordinate Judge shall be modified in 
the manner indicated in the judgment of 
my learned brother. 


A. N. A. Appeal accepted, 


LAHORE HIGH COURT. 
SEGOND CıvıL APPEAL No. 4076 or 1922. 
May 20, 1926. 

Present :—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Coldstream. 
NAUL AND UTHERS— PLAINTIFFS — 
APPELLANTS 
VEOTSUS 
MULA AND cTHERS~DegrenpANTs— 
RESPONDENTS, 


C. P. C. (Act V of 1908), O. XLI, r. 1, O. XLII, 
r. 2—Second appeal—Omission to file copy of judgment 


774. 


of first Court, effect of—Copy filed by respondents in 
cross-appeal, if cures defect. 

The omission to file a copy of the judgment of the 
Court of first instance along with a memorandum of 
second appeal renders the presentation of the appeal 
invalid. The defect is not cured by the fact that 
the respondents ‘had filed a copy of the same in a 
cross-appeal which they had previously filed. 


Second appeal from a decree of the Dis- 
trict Judge, Hoshiarpur, dated the 9th Feb- 
ruary, 1922, affirming that of the Senior 
Subordinate Judge, Hoshiarpur, dated the 
17th May, 1919. 

Dr. Nand Lal, for the Appellants. 

Mr. Fakir Chand, for the Respondents. 

JUDGMENT.—This second appeal 
must fail on the short ground that there 
was no valid presentation of the appeal, 
because the memorandum of appeal was 
not accompanied by a copy of the judg- 
ment of the Court of first instance. Rule 2 
of O. XLII, ©. P. ©., which has been 
framed by this Oourt under the provi- 
sions of s. 122, O. P. O., requires that in 
addition to the copies specified in O. XLI, 
r. l, the memorandum of second appeal 
shall be accompanied by a copy of the 
judgment of the Court of first instance, 
and there can be no doubt that this rule 
has not been complied with. The learned 
Counsel for the appellants states that the 
copy of the judgment was filed with Civil 
Appeal No. 558 of 1920, but that appeal 
was presented, at an earlier stage of the 
case, by the respondents and not by the 
.appellants; and the latter cannot avail 
themselves of a copy which was filed by 
their adversaries. Itis clear that a copy 
of the judgment of the Court of first in- 
stance did not accompany the present memo- 
randum of appeal. 

It isto be observed that the appeal was 
presented to this Court four years ago, 
and that there is no reason for extending 
the time for removing the defect in the 
presentation of the appeal. The appeal 
is accordingly dismissed with costs. 


ALN. A. Appeal dismissed. 


SEVU VANDAYAN V. NARAYANASWAMI IYER. 


(97 I. O. 1926} 


MADRAS HIGH COURT. 
Seconp CIVIL APPRAL No. 1506 or 1923. 
July 22, 1926. 

Present :—Mr. Justice Devadoss. 
SEVU VANDAYAN alias 
THIAGARAJA VANDAYAN—PULAINTIFF 
—APPELLANT 
versus 
V. S. NARAYANASWAMI IYER 


AND OTHERS—DEFENDANTS— RESPONDENTS. 

Hindu Law—Widow—Alienation for marriage ex- 
penses of nearest reversioner, binding nature of. | 

An alienation by a Hindu widow for the marriage 
expenses of the nearest reversioner may, under pro- 


` per circumstances, be binding upon the reversioners. 


Where such an alienation is challenged many years ` 

after, the facts as to the position of the married rever- 

sioner are not before the Court and the challenging 

reversioner is his son, a Court will be justified in hold- 

ing that the alienation is binding. [p. 775, col. 1.] 
Vinayak v. Govind (2), relied on. 


Second appeal against a decree of the 
District Court, East Tanjore, in Negapa- 
tam, in A. S. No. 142 of 1922, preferred 
against that of the Court of the Additional 
District Munsif, Tiruvalur, in O. S, No. 98 
of 1920 (O. S. No. 530 of 1918 on the 
file of the Court of the Principal District 
Munsif, Tiruvalur). ; 

Mr. E. Vinayaka Rao, for the Appel- 
lants. 

The Advocate-General, for the Respond- 
ents. 


JUDGMENT.—The only point in this 
second appeal is whether the alienation 
under Ex. III is one which would bind the 
reversioners. Suppammal sold under Ex. III 
some land for Rs. 150 and the amount was 
spent for the marriage of the plaintiff's 
father, who was the nearest reversioner at 
that time. He was Suppammal’s husband’s 
father’s brothers son. Exhibit III was at- 
tested by the plaintiff's father. Suppammal 
died in 1904 and the present suit was 
brought on 3rd September, 1918. The 
contention of Mr. Vinayaka Rao is that the 
widow was not justified in spending for 
the marriage expenses of the plaintiff's 
father. As observed by the learned District 
Judge we are not in possessien of all the 
facts and all the circumstances which in- 
duced the widow to defray the expensesof 
the marriage of the plaintiff's father. If 
all the facts were before the Court it would, 
no doubt, be ina position to say whether 
the plaintiffs father was a member of the 
widow's household or not and whether she 
was bound to see that he was married. In 
the absence of such evidence it would not 


_be proper to hold that the widow was not 
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justified in selling her husband's property 
for the marriage expenses of the nearest 
reversioner. Exhibit II has been attested 
by the plaintiff's father. That being sso, I 
think itis for the plaintiff te make out that 
either ths plaintif’s father was not living 
. with the widow or that the widow went 
out of her way in order to defray the ex- 
penses of the plaintiff's father’s marriage. 

It ig significant, that the alienation was 
not challenged at all till 1903 and the 
answer to that is that the plaintiff was a 
minor but the plaintiffs father himself 
could have challenged the alienation if he 
thought that the alienation was nota pro- 
per one. It would not be right at this dis- 
tance of time to allow the plaintiff to rely 
upon the bare fact that the plaintiff's father 
was only a reversioner and the widow met 
the expenses without proof of all the cir- 
cumstances which existed at the time. The 
plaintiff himself is the issue of that mar- 
riage and it is rather startling that he 
should be allowad to put forward the coan- 
tention that his father should not have 
married at the tima. he did or that the 
widow should not have m2t ths expenses 
of his father’s marriage. Mr. Vinayaka, Rio 
relies upon Narainbatt Kunwari v., Ram- 
dhari Singh (1). The facts of this case are 
quite different from the facts of that. Here 
as I said above we are not in possas3ion 
of all the facts of the case and the cir- 
cumstances connected with the plaintiff's 
marriage. Both the Courts have found that 
the alienation was under such circumstances 
as would bind the reversioners.: In 
this connection referance may be made to 
Vinayak v Govind (2) in which Sir Lawrence 
Jenkins held that an alienation for the 
marriage exp2nses of the plaintiff's father 
who was only a bandhu was binding upon 
the reversioners, 

Taking all these circumstances into con- 
sideration [am not prepared to differ from 
the finding ofthe Oourts below that the 
alienation was fora purpose which would 
bind the reversioner. 

The second appeal fails and is dismissed 
with costs. 

vV, N. V. Appeal dismissed. 


` (1) 34 Ind. Cas. 277; 20 C. W. N. 734; 1 P. L.J. 
81: 3 P. L. W. 377. 
(2) 35 B. 129; $ Bom. L. R. 820. 
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LAHORE HIGH COURT. 
Freasr Civic Arrman No. 2901 or 1932. 
July 14, 1926. 

Present :—Mr. Justice Broadway and 
Mr. Justice Fforde. 

ABDUL RAHIM —PLAINTIEF—ÅPPELLANT 
versus 
Tas SECRETARY or STATE ror 
INDIA In COUNO!L—Dzgrenpanr— 


RESPONDENT. 

Land Acquisition Act (I of 1894), 3 23—-Assessment 
of market value, principles relating to—Potentialities 
—Value to promoters—Building schemes, valuation on 
basis of, when allowed—Offers, as evidence of market 
value—Sales of neighbouring lands—Price paid by 
speculators. 

In assessing the value of lands compulsorily ac- 
quired consideration has to be paid to all the poten- 
tial uses to which the said lands can be put. The 
basis on which compensation for lands taken is to be 
assessed is the valus of the lands tothe owner ag it 
existed atthe date of the notice to acquire and not 
their value, when taken, to the promoters, but, all 
advantages which the land possesses, present or 
future, in the hands of the owner may be taken into 
consideration and the owner is entitled to have the 
price asssssed in reference to those advantages which 
would give the land greater value. [p. 777, col. 1. 

Owvasrs are entitled to ask for compensation by 
estimating the market value of the property in the 
most lucrative and advantageous way in which the 
owners could dispose of it but in order to apply this 
principle ths owners should put forward schemes 
showing how the sites in question could be developed. 
Where the immediate use of a particular piece of 
land for building purposes is impracticable unless a 
body or syndicate could acquire all the interests of 
the various owners and prepare a scheme for develop- 
ment of tha site as a whole, the? potentialities of the 
site for building purposes cannot be considered 
great. ip. 777, col. 2.| 

Though evidenes of offers is admissible to prove 
market value, inasmuch as an offer amounts merely to 
an expression of opinion on the part of the person 
making it, oral offers unsupported by any documen- 
tary evidence may not carry much weight. [ibid,] 

Sales of lands in the neighbourhood should not be 
eliminated from consideration in estimating market 
value, but price paid by speculators cannot be re- 
garded as indicating the true value of land. [p. 
778, col. 1.] 


First appeal from a decree of the Dis- 
trict Judge, Lahore, dated the 11th August, 
1922. 

Bakhshi Tek Chand and Lala Gopal 
Chand, for” the Appellant. 

The Government Advocate and Mr. Mehr 
Chand Mahajan, for the Respondent. 


JUDGMENT. 
Broadway, J.—By Notification No, 
433-G dated the 28th January, 1920, the 
Loeal Government acquired certain land 
for the purpose of erecting bungalows for 
officers of the North-Western Railway. 
The land acquired wasa strip lying be- 
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tween the Davis Road and the Bari Doab 
Canal situate in. three villages, namely, 
Mian Mir, Mozang and Killa Gujar Singh. 
The area in Killa Gujar Singh was 444 
acres (42 kanals 18 marlas), in Mozang 011 
acre (1 kanal 2 marlas) and in Mian Mir 
99°30 acres (967 kanals 15 marlas). The 
area in Mian Mir on measurement was 
found to be 99°95 acres. The whole area 
acquired was 1011 kanals 15 marias. There 
were certain wells, trees, gardens and small 
kothas.or buildings on the land. The Land 
Acquisition Officer purported to treat the 
land as agricultural land and classified it 
as nehri class A in which he allowed Rs. 600 
per kanal, nehri class B for which he al- 
lowed Rs. 250 a kanal and barani banjar 
jadid, banjar kadim and gharr mumkin for 
which he allowed Rs. 135 per kanal. In 
addition to this, compensation was also 
allowed for wells, gardens, ete. “The owners 
had claimed before the Land Acquisition 
Officer, very much higher rates varying 
from Rs. 1,500 to Rs. 8,000 a kanal. Being 
dissatified with the award made by the 
Land Acquisition Officer the said owners, 
23 in number, received the money under 
protest and asked for a reference to the 
District Court. 23 separate references were 
accordingly made. By an agreement be- 
tween the parties the evidence for both the 
objectors and the Government was record- 
ed in one reference, namely, No. 16 of 1920 
and the learned District Judge at the con- 
clusion of the enquiry made one’ award 
dealing with all the references. This 
award maintained the award given by 
the Land Acquisition Officer in all the 
references with the exception of that 
made in the case of Ram Parshad in 
whose case the rate payable to him was 
increased to Rs. 750 per kanal. Against 
this award the remaining 22 objectors 
preferred separate appeals. In 16 of these 
the learned Government Advocate raised 
a preliminary objection which we were 
constrained to uphold and it resulted in 
these 16 appeals being dismissed. We 
have now to consider the five remaining 
appeals, namely, No. 2891, 2892, 2895, 2901 
and 2936, The appellants have not chal- 
lenged the compensation paid for the 
trees, wells, etc., and have confined their 
attack to the rate at which theland is to 
be valued. In this Appeal No. 2901 of 
1922 the appellant is one Abdul Rahim. 
The whole of his land is situate in Mian 
Mir and his interest extends to one-third 


ABDUL RAHIM V, SECRETARY OF STATE FOR INDIA, 


[97 I. O. 1926} 


of 367 kanals 10 marlas. He has been al- 
lowed Rs. 39,208 the land being rated and 
classified as follows:— 

6 kanals 13 marlas as nehri class À at 
Rs. 600 per kanal. 312 kanal 8 marlas as 
nehri class B at the rate of Rs. 250 a kanal 
and 47 kanals 19 marlas as banjar at the 
rate of Rs. 135 per kanal, 

On his behalf Mr. Tek Chand has urged 
that he should be allowed on all round 
rate of Rs. 750 per kanal. The award of 
the learned District Judge has been attack- 
ed on the ground that the learned District 
Judge had refused to consider the sales of 
lands effected in the neighbourhood. Fur- 
ther it hag been urged that this land should 
not have been treated as agricultural land 
but as land eminently suitable for build- 
ing purposes, 

As has been stated above the land ac- 
quired consists of a fairly lengthy strip 
lying between the Davis Road to the west 
and the Bari Doab Canal and the Mayo 
Road to the east. It is bounded on the 
north by private land and on the south by 
a canal distributory. This distributory is 
a private one for the purpose of taking 
water from the canal to Government house 
and the Canal Authorities have always 
jealously guarded their rights along this 
area and have consistently refused to allow 
any one to use the unmetalled road run- 
ning along the said distributory. As a 
result there was no access to this land 
from the south. The nearest road to the 
westis the Davis Road andit is the western 
portion of the land which has been regard- 
ed by the Land Acquisition Officer, as 
well as by the learned District Judge, as 
more valuable. Access to this plot from 
the Davis Road was possible by arrange- 
ment with the owners of the lands and 
houses abutting on the said Davis Road. 
It has been said that access was also pos- 
sible from the Durand and Mayo Roads, 
They are, however, at a certain distance 
from the land acquired and although it 
must be admitted that access would be 
possible by arrangements with the owners 
of the lands intervening, nevertheless it 
must be held that the land acquired is 
too remote from the Durand Road to be 
regarded as land to which access can be 
had from that road. The Mayo Road is at 
one point much nearer to the land ac- 
quired but it is a road on which practi- 
cally no residential quarters of any value 
exist and access to this land from that side 
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may also be disregarded as having any 
valus. Now it has repeatedly bean held 
that in asse3sing the value of lands com- 
pulsorily acquired consideration has to be 
paid to all the potential uses to which the 
said landscan be put and there can be no 
doubt that this particular land was situate 
in an area in which residential- buildings 
might well have been erected. In Cripps 
on Compsnsation at page 108 it is pointed 
out that the basis on which compensation 
for lands taken is to bə assessed is the 
value of the lands tothe owner as it exist- 
ed at the date of the notica to treat and 
not their value, when taken, to the pro- 
moters, but that all advantages which the 
land possesses, present or future, in the 
hands of the owner may be taken into con- 
sideration, and the owner is entitled to 
have the price assessed in referenca to 
thoss advantages which would give the 
land greater valus. It has to be seen, 
therefore. what the valusof these lands to 
tha owners was at the date of the notitica- 
tion, 7 e,on the 23th January, 1920. On 
behalf of the appellant it has been urged 
that a lay-out plan prepared by the Muni- 
cipal Committee in 1917 establishes the 
fact that this area was considered by the 
Municipal Committee assuitable for build- 
ing purposes. This lay-out plan was pro- 
duced by P. W. No. 1, Lala Hukam Chand, 
Municipal Engineer, who stated that since 
1917 no plan has been submitted to the 
Municipal Committee for erecting a bunga- 
low on this site. Further it appeara that 
this lay-out plan was not intended to ba a 
project for the building of houses but the 
object of its preparation was to provide 
propar roads in the losality if buildings 
should baeracted. The land did not belong 
to the Municipal Committee but that Com- 
mittee, recognizing that the city of Lahore 
was extending, worked out a scheme accord- 
ing to whichit would bs prepared to sanc- 
tion the erection of bungalows in this 
particular area. Lala Hukam Chand goes 
on to say that “no building has as yet 
bean started in accordance with the sanc- 
tioned plan. It was only sanctioned about 
20 days ago.” His evidence was rezordel 
on the 24th January, 1921. Ia thess cir- 
cumstances no great value can bs placed 
on this lay-out plan for although it was 
prepared in Juns, 1917 it doss nob appear 
to have b3en sanctioned till nearly a year 
after this land had been acquired, and, as 
pointed out by the learned Government 
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Advocate, since 1917 no houses had been 
built in the vicinity of the site acquifed. 
No doubt, the owners are entitled to ask 
for compensation by estimating the market- 
value of the property not according to its 
present disposition butin the most lucra- 


‘tive and advantageous way in which the 


owners could dispose of it. But it seems 
to me thatin order to apply this principle 
the objector should have put forward a 
scheme showing how the site in question 
could have bsen developed. It has been 
admitted that no such scheme has ever 
been prepared by the objectors and further 
that it was impossible to prepare any such 
scheme owing to the fact that there were 
s0 many separate concerned who could 
not be brought to agree tothe drawing up 
of any scheme which would entail the 
pooling of their respective interests. There, 
therefore, appears to be considerable force 
in the learned Government Advocate’s con- 
tention that the immediate use of this 
particular land for building purposes was 
impracticable unless and untila body such 
as a syndicate or the Government could 
acquire all the interests of the various 
owners and then prepare a scheme for the 
development of the site as a whole. [ 
think, therefore, that for the purposes of 
assessing the value of this land its poten- 
tialities asa building site or as site for the 
erection of bungalows cannot be considered 
as being very great. 

The next point urged by the learned 
Counsel for the appellant was that evidence 
of offers for portions of this land should 
have been taken into consideration. Atten- 
tion was drawn to the evidence on this 
point. Now, no doubt, it has been held that 
evidence of offers is admissible, but an 
offer amounts merely to an expression of 
opinion on the part of the person making 
it and, having regard to the fact that in 
the present case all the offers deposed to 
by the various witnesses were oral ones 
unsupported by any documentary evidence 
whatever, I do nof think that they carry 
any weight or afford any assistance in the 
present case. Dr. Allah Jawaya (P. W. 
No. 2) says that about two years ago he 
offered to buy the whole of Khan Sahib 
Sardar Shah’s share in the land at Rs. 2,000 
a kanal, and that the offer was refused, 
As against this there is the undoubted 
evideucs of Mr. Haq Nawaz that lands ad- 
jacent to the present site were sold at 
Rs.,637 and Rs. 660 a kanal. After con- 
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sidering all the evidence relating to offers 
I am`of opinion that the learned District 
Judge was right in not taking into con- 
sideration. l 
I think, however, that the learned Dis- 
trict Judge was wrong in eliminating 
from consideration sales of lands in the 
neighbourhood of this site. The first of 
these sales referred to by the learned 
Counsel for the appellant is deposed to hy 
P. W. No. 4 Lachhman Dis who says 
that about January, 1920, he purchased 312 
kanals of the land at Rs. 800 per kanal 
and that he sold portions of it for Rs. 1,200 
and Rs. 1,250 a kanal. Reference to the 
deed of sale shows that it was executed 
on the 27th January, 1920. This land is 
situate on the southern side ofthe canal 
distributory and there seems little doubt 
that it was purchased as a speculation 
having regard to the fact that the Railway 
were going to build residential quarters 
for officers on the site’ acquired. The 
prices at which he managed to sell some 
of the land obviously cannot be regarded 
as an indication of the value of the land 
acquired. The next instance is deposed 


to by Lala Barkat Ram who says that: 


he bought 117 kanals in Mian Mir at the 
rate of Rs. 1,000 per kanal, The purchase 
was effected by him on the Ist April, 
1920, and he admits that he knew that 
Government were, going to build bunga- 
lows on the land now acquired. For the 
purposes of assessing the value of the 
land acquired this sale cannot, in my 
opinion, be taken into account. Then there 
is P. W. No. 6 Mohammad Hussain who 
gays that on the 22ad January, 1420 he 
purchased 40 kanals 4 marlas at the rate of 
Rs. 244 per kanal. This land is situate 
onthe Mayo Road at a little distance from 
the land acquired and to my mind itis 
clearly a speculation. Indeed in his cross- 
examination Mohammad Hussain stated 
that he sold this land about a month after 
he bought it and further that he had 
bought the land for agricultural purposes 
this being the first occasion when he had 
purchased any land. Then on the 29th 
January, 1920, Khwaja Dil Mohammed (P. 
W. No. 7) purchased from Laehhman Das 
(P. W. No. 4) 45 kanals of landat Rs. 1,360 
er kanal. This land is some ld karams 
from the boundary of the land acquired 
and the sale took place immediately after 
the Notification was published. I cannot 
regard this instance as indicating the true 
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value of the land acquired. Taj Din (P. 
W. No. 8) purchased 19 marlas of land for 
Rs. 3,000 on the 19th January, 1920. He ` 
says that he bought this land which is 
situate 430 karams away from the land 
acquired, in order to build quarters for 
Railway employees. This land is in the 
direction of the Railway workshops where 
there is a great demand for houses for the 
occupation of persons employed in the 
workshop. I cannot regard this gale as 
affording any real assistance. On the 27th 
January, 1920, P. W. No. 11 Ram das 
bought three bungalows on the Davis Road 
which stood at an area of about 33 kanals 
for Rs. 14,500. It was urged that this 
represents a sale of land at the rate of 
Rs. 3,000a kanal. It has to be borne in 
mind that Ram Jas was not buying the 
land for the purpose of building but was 
buying the bungalows complete. P. W. 
No. 12, Ajudhia Parshad on the 7th Janu- 
ary, 192U, bought 10 kanals 7 marlas of 
land for Rs. 37,260. This land is near 
the Railway workshop some 450 karams 
away from the land acquired and I cannot 
regard this saleof any importance. Again 
on the 25th February, 1916, he bought 34 
kanals for Rs. 40,000 from Bawa Ramnik 
Singh. He says that this land is close to 
the land acquired and that the prices 
have risen since yet as pointed out above 
in 1919 the land adjoining the land acquir- 
ed was sold at Rs. 637 and Rs. 660 a kanal, 
vide the evidence of Mr. Haq Nawaz one 
of the objectors. This witness, Mr. Hag 
Nawaz (P. W. No. 17) says that on the 
22nd April, 1919, Mian Bashir Ahmad sold 
82 kanals 144 marlas at the rate of Rs. 637 
per kanal and that on the 30th May, 
1919, the same vendor sold an area of 44 
kanals 115 marlas at Rs. 660 a kanal. He 
also says that the vendees of this land 
subsequently sold the land to Seth Rus- 
tomji at a profit and that the witness's 
father and other relatives threatened Seth 
Rustomji with a suit for pre-emption with 
the result that Seth Rustomji kept the 
land by paying the pre-emptors a further 
sum of Rs. 33,000. Curiously enough this 
witness's father is the Acquisition Officer 
in this case. The evidence of this witness 
is important as showing that the right of 
pre-emption existed in this locality and 
that alienations by various owners were, 
therefore, subject to the restrictions that 
this right of pre-emption always affords. 
The existence of this right algo has an 
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important bearing on the price paid by 
Ram Parshad for his portion of the land. 
This land bought by Ram ‘Parshad and 
subsequently acquired under this Notifica- 
tion is situate in Mian Mir. Admittedly 
Ram Parshad was not a proprietorin Mian 
Mir itself. The purchase of asmall strip 
of land which at the tims owing to its 
situation was of not much value gave Ram 
' Parshad a footing in Mian Mir and would 
entitle him to acquire other lands in that 
village without the fear of being pre-empted. 
The same may be said in relation to the 
other purchases referred to above, and in 
these circumstances I am forced to the 
conclusion that these ‘sales do not re- 
present the actual value of the lands sold, 
more especially when the vendess were 
persons who would have to consider this 
question of pre-emption. It will be noted 
that when Bashir Ahmad sold the land to 
persons who could disregard any threat of 
pre-emption the prices realised were Rs. 637- 
and Rs. 660 per kanal. I think, therefore, 
that these two sales may be regarded as 
giving a fair guide as to the value of land 
in that neighbourhood. The Collector has 
accepted this to some extent and has 
allowed compensation at the rate of Rs. 600 
per kanal for a plot measuring 6 kanals 
13 marlas which adjoins the lands to which 
these two sales relate. It has been urged 
that the Collector has arrived at this area 
by arbitrarily drawing a line across the 
plan and that the entire land is of the same 
value. Itseems to me that the Collector 

was rightin thinking that the whole area 
‘had not the same value. The question of 
access cannot be disregarded and it cannot 
be disputed that the farther the land is 
from Davis Road the more difficult it is to 
obtain access to it. I think also that the 
rate fixed is reasonable, though, it is less 
than the rate at which Bashir Ahmad sold 
the plot of land, for Bashir Ahmad’s land 
was nearer to Davis Road and more easy of 
access. At the same time it seems to me 
that the fact that the other land was poten- 
tially building land cannot bs wholly 
ignored and I think it inequitable to treat 
it as purely agricultural land. It is difficult 
to assess the exact value ofthis other land 
on the material on the record but after 
taking all the factors into consideration 
I would regard the rest as being of the 
same class and fix an all round rate of 
Rs. 300 per kanal, 3. e., half the amount 
allowed for the plots adjacent to Bashir 
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Ahmad’s land. I would, therefore, accept 
this appeal to the extent indicated and 
enhance the amount payable accordingly. 
I would allow costs to both parties accord- 
ing to their measure of success. 

In Civil Appeal No. 2891 of 1922 Fazal 
Din, Karam Din and Imam Din are the 
owners of 38 kanals of, the area acquired, 
They have been awarded compensation at 
the rate of Rs, 250 per kanal and, in appeal, 
ask foran increase of the rate to Rs. 750 
per kanal. The value placed on the trees 
and buildings has not been challenged 
before us. For the reasons given above 
I would accept this appeal and grant an 
increase of Rs. 50 per kanal, thus fixing the 
rate at Rs. 300 per kanal. I would make the 
same order as to costs.. 

In Civil Appeal No. 2892 of 1922, the 
appellant Nur Ahmad, is a brother of Abdul 
Rahim, the appellant in Civil Appeal 
No. 2901 of 1922. The land concerned ig 
the same the brothers being co-sharers, 
Dr. Nand Lal for the appellant has asked 
for an increase of his rate to Rs, 1,000a 
kanal. For the reasons given above I 
would accept this appeal and allow the 
same rate as has been allowed in Civil 
Appeal No. 2901 of 1922, making the same 
order as to costs. 

In Civil Appeal No, 2895 of 1922 Chanan 
Mal wasthe owner of 23 kanals 13 marlas 
of the area acquired. This land is situate 
in Qilla Gujar Singh. He has been awarded 
compensation for 10 kanals 7 marlas at the 
rate of Rs. 600 per kanals and 13 kanals 6 
marlas atthe rate of Rs. 135 a kanal and 
asks for an all round rate of Rs. 750 per 
kanal, For the reasons given above I would 
increase the rate for the 13 kanals 6 marlas 
to Rs. 300 per kanal, maintaining the rate 
of Rs. 600 per kanal for the remainder, The 
same order as to costs. 

In Civil Appeal No. 2936 of 1922 the 
appellant K. B. Syed Sardar Shah claims 
an increase to Rs. 1,500 per kanal for the 
one class of land and to Rs. 1,000 per kanal 
forthe other. The whole of the land is 
situate in Mian Mir. The area under con- 
sideration in this appeal is 135 kanals 14 
marlas Thecompensation awardee is for 
65 kanals 1U marlas at the rate of Rs. 600 
per kamal, 56 kanals 19 marlas at the rate 
of 250 per.kanal and for 13 kanals 12 marlas 
atthe rateof Rs. 135 per kanal. For the 
reasons given above in Civil Appeal 
No. 2901 I would maintain the rate for the 
65 kanals 10 marlas and would give an all 
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round rate of Rs. 300 per kanal for the 
remainder of the land, making the same 
order as to costs. 

Fforde, J.—I agree. 

A.N. A. Appeals partly accepted, 





MADRAS HIGH COURT, 

Qivint Revision Psetrrion No, 809 or 1924. 

March 22, 1926. | 
Present:—Mr. Justice Krishnan. 
R, PETHU NAIDU—P.arntirr— 

PETITIONER 
VETSUS 
CHUNNA LAKSHMANA PILLAI— 
DEFENDANT— RESPONDENT. 

C. P. C. (Act V of 1908), O. XXI, r. 48—Garnishee 
—Denial of debi—Order to sell debt without enquiry 
—Non-existence of debt, if garnishee can subsequently 
set Up. 

Where a garnishee denies a debt but the Court 
merely records the fact and directs the debt to be 
sold, the existence ofand the amount of the debt 
being atno time in issue, the order to sell the debi 
doas not bar the garnishee from showing subsequent- 
ly that no debt was due. _ ae 

Subbier v. Moideen Pitchat (1) distinguished. 


Petition, under s. 25 of Act LX of 1887, 
praying the High Court to revise a decree 
of the Court of the Subordinate Judge, 
Mayavaram, in 8. 0.8. No. 1053 of 1923. 

Mr. C. A. Seshagiri Sastri, for the Peti- 
tioner. 

Mr. K. P. Ramah Menon, for the Respond- 


ent. 

: JUDGMENT.—The garnishee, no doubt, 
denied the debt but nothing was done 
regarding it, the Court merely recorded the 
fact and directed tn3 debt to be sold. The 
existence of and the amount of the debt 
were at no time in issue. This case is, 
therefore, different from the case Subbdier v. 
Moideen Pitchai (1). There the learned 
Judges say “the whole matter was in issue 
in the execution and garnishee proceed- 
ings’. ‘The order to sell the debt has, 
therefore, not got the effect of barring the 
garnishee from showing subsequently that 
no debtis due. This is the only point 
taken. The petition is dismissed. 

V. N. V. Petition dismissed. 


(1) 72'Ind, Oas. 558; 44 M. L. J. 588; (1923) M, W. 
N. 282; 32 M. L. T. 304; A. I. R. 1923 Mad. 532; 17 L. 


W, 582. 
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LAHORE HIGH COURT. 

Second CIVIL APPEAL No. 2866 or 1925. 

July 12, 1926. 

Present:—Mr. Justice Fforde and 
= Mr. Justice Addison. 
Sheikh ARDULLAH—DEFENDANT— 
APPELLANT 
VETSUS 
BEHARI LAL AND orHERS—PLAINTIFFS— 

RESPONDENTS. 

C. P. C. (Act V of 1908), O. XETI, r. 2—Preliminary 
issues disposed of first—Copy of decision, whether 
judgment-—Failure to file copy with memo. of appeal, 
effect of. 

Where the preliminary issues in a case are dis- 
posed of first and the other issues later on, the deci- 
sion of the preliminary issues is a ‘judgment’ within 
the meaning of O. XLII, r. 2,0. P. O., anda copy of 
the same should also be filed with the memorandum 
of appeal to make the appeal competent. 

Second appeal from a decree of the 
District Judge, Lahore, dated the 4th June, 
1926, affirming that of the Senior Sub-Judge, - 
Lahore, dated the 5th December, 1928. 

Diwan Mehar Chand, forthe Appellant. 

Lala Badri Das, R. B. and Lala Tirath 
Ram, for the Respondents. 


JUDGMENT. 

Fforde, J.—Mr. Badri Das has raised 
a preliminary objection that the memo- . 
randum of appeal in the present case has 
not been accompanied by a copy of the 
judgment of the Court of first instance as 
required by O. XLII, r. 2, C. P. O. It 
appears that the trial of the suit was com- 
menced by Lala Niranjan Das, who decided 
issue No. 1 against the defendants, issue 
No. 2 in favour of the plaintiffs, and issue 
No. 6 against the defendant No. 1. Lala 
Niranjan Das was then succeaded by Lala 
Muna Lal, who proceeded to try the re- 
maining issues which had been framed by 
his predecessor, and in respect of these 
remaining issues only did he give judg- 
ment. The judgment of Mr. Muna Lal has 
been filed with the memorandum of ap- 
peal, but the decision of his predecessor in 
respect ofissues Nos, 1, 2 and 6 has not been 


‘filed. Mr. Mehar Chand for the appellant 


argues thatthe decision by the first Judge 
on these issues is not a judgment and, 
therefore, need not be filed with the memo- 
randum of appeal. 


In my opinion the decision of the first 
Court on these particular issues isa judg- 
ment, and such judgment is required to 
be filed with the memorandum of appeal 
to make the appeal competent. As this 
has not been done, the appeal cannot be 
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entertained and must be dismissed with 
costs. 

I am fortified in the view above express- 
ed bya decision of a Division Bench of 
this Court in Bhiwani Cotton Spinning 
and Weaving Mills v. Firm Bishen Sahai 
i hs Das, Civil Appeal No. 2450 of 
1922. 

Addison, J.—I agree. 

À. N. A. j Appeal dismissed. 


aria v r 


MADRAS HIGH COURT. 
APPKAL AGAINST Orpar No. 149 or 1924. 
Mareh 18, 1926. 
Present:—Justice Sir William Watkins 
Phillips, Krt., and Mr. Justice 
Madhavan Nair. 
AMMASI GOUNDAN— 
APPELLANT 
VETSUS 
P. L. V. V. R. SUBRAMANIA 


CHETTIAR AND ANOTHER-—RESPONDENTS, 

Provincial Insolvency Act (V of 1920), s. 68—Sale 
by Official Recewver—Power of Receiver to cancel sale 
—Misrepresentation by creditor, effect of—Principle 
of caveat emptor. 

An Official Receiver has no power to set aside an 
auction-sale held by himself of the property of the 
insolvent, inasmuch as the auction endsin a contract 
with the purchaser which he is bound to perform. 

Where it is not alleged that the purchaser was 
misled either by the Official Receiver or by any officer 
of Court, fraudulent misrepresentation by one of the 
creditors is not a ground for setting aside a sale by 
an Official Receiver. To such a case the principle of 
caveat emptor applies. 


Appeal against an order of the District 
Court, Coimbatore, in I. A, No. 134 of 1923 
in I. P. No, 47 of 1921, 

Mr. T: M. Krishnaswami Iyer, for the 
Respondents. 

_ Mr. K. V. Krishnaswami Aiyer, for the 
Appellant. 

JUDGMENT.—In this case, the Of- 
cial Receiver sold certain property belong- 
ing to an insolvent and the appellant was 
the purchaser. On the appellant’s repre- 
sentation that he had bid under a mis- 
apprehension, the Official Receiver set aside 
the sale. One of the creditors then applied 
to the District Court to cancel this order 
and confirm the sale and this has been 
done, The District Judge held that the 
Official Receiver had no power to set aside 
the sale and he held also on the merits 
that there was no good ground for setting 
aside that sale, 
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So faras the Official Receiver’s power 
to set aside the sale is concerned, we think 
the District Judge wasright. The auction 
ended in a contract with the purchaser, 
which he was bound to perform, and which 
might have been enforced by him if the 
conditions had been different. It was then 
represented tothe District Court that the 
Official Receiver's order should be treated 
as a reference to the Court and that the 
Court should dispose of the reference on 
its merits. Although the District Judge 
remarks thatitis impossible to treat this 
order as a reference, he has found that there 
ee sufficient ground forsetting aside the 
sale. 

We are now asked to direct the Court 
to treat the application as a reference by . 
the Official Receiver and dispose of it on 
the merits. As the District Judge has al- 
ready expressed his opinion on the merits 
it would be useless to send it back for 
trial. Theonly ground alleged for setting 
aside the sale is the misapprehension of 
the purchaser as to the value of the. pro- 
perty. It is not suggested that he was 
misled either by the Official Receiver or 
by any officer of Court. He merely alleges 
fraudulent misrepresentation by one of the 
creditors, and this is not a ground for 
setting aside a sale. The principle of 
caveat emptor certainly applies in this case. 
There are no sufficient grounds for setting 
aside the sale. 

The appeal is accordingly dismissed with 
costs. 


V. N. Y. , Appeal dismissed. 


LAHORE HIGH COURT. 
First Givin AppsaL No. 855 or 1922, 
July 12, 1926. 

Mr. Justice Campbell and 
Mr, Justice Dalip Singh. 
AHMAD DIN—PLaIntTiIrF—A PPELLANT 

versus 
Musammat RAJO BIBI AND OTHER8— 


DEFENDANTS-— RESPONDENTS. 
Muhammadan Law—Gift—Doctrine of musha, nature 
of—Invalidity of giftif can be raised at argument— 


. Pleadings—New case, setting up of, when allowed. 


Under the Muhammadan Law doctrine of musha, a 
gift ofa thing capable of partition to two persons is 
invalid unless and until separate possession is ob- 
tained by each of the donees of his own portion and 
the law is not settled as to whether the invalidity can 
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obtained at any subsequent period or whether the 
division must be made prior to the delivery of pos- 
session. The question of the validity of the gift, 
therefore, depends on evidence regarding what ac- 
tually happened at the time of or subsequent to the 
particular gift dealt with. A plea that a gift is 
invalid on the ground of the doctrine of musha can- 
not be raised for the first time in argument. | 

First appeal from a decree of the Subordi- 
nate Judge, First Class, Amritsar, dated the 
3rd December, 1921. 

Messrs. Niaz Muhammad and Muhammad 
Monier, for the Appellant. 

Messrs. Fakir Chand and Chandar Gupta, 


for the Respondents, 


JUDGMENT.—In this case the plaint- 
iff claiming as an heir of Musammat 
Khanam, deceased, sued for possession of 
half of certain property gifted by her to 
Musammat Rajo Bibiand Atta Ulla Khan, 
minor son of Musammat Rajo Bibi. The 
trial Court held that the gift to these per- 
sons was valid and that, evenifit had not 
been so, the plaintiff could not have a 
decree for more than 1/7th. The suit was 
dismissed. 

The plaintiff has appealed claiming 1/7th 
of the property and the finding of the trial 
Court is attacked on three grounds: firstly, 
that Musammat Khanam at the time when 
she made the gift was suffering from mortal 

sickness; secondly, that she was acting 
“under undue influence and thirdly, that 
the gift contravened the doctrine of musha. 

The gift in question was made. on the 
10th September and althoughit is proved 
that Musammat Khanam died of dysentry 
following influenza on the 24th October, 
1918, nevertheless there is no evidence that 
she was ill or even unwell on the 10th Sep- 
tember. The evidence further proves that 
in making the gift she was not subjected 
to undue influence. On the third point 
the Court below held in favour of the 
defendants on the strength of three rulings, 
Muhammad Mumtaz Ahmad v. Zubaida Jan 
(1), Muhib Ullah v. Abdul Khalik (2) and 
Ibrahim v. Goolam Ariff Saiboo (3). 

This third point regarding the application 
ofthe doctrine of musha was raised for the 
first time specifically in arguments before 
the lower Court, and, in our opinion, the 


(1) 11 A. 460;161. A. 205; 5 Sar. P. O. J. 433: 6 
Ind. Dec. (N. s ) 721 (P. O) 
(2) 30 A. 250; A. W. N. (1908) 104; 5 A. L. J; 


566. 

(3) 35 O. 1; 4 A. L. J. 572; 11 C. W. N. 973: 9 Bom. 
L. R. 872; 17 M, L. J. 408; 6 ©. L. J. 695; 2M. L. T. 
479; 4 L. B. R. 154; 34 L A. 167 (P.O). 
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Court should not have permitted it to be 
raised at that late stage.. According to 
para. 312 of Wilson’s Anglo-Muham- 
madan Law, a gift (hiba)of a thing capable 
of partition to two persons is invalid unless 
and until separate possession. is obtained 
by each donee of hisown portion and the 
authorities are conflicting whether the 
invalidity can be cured by possession of 
the separate portions being obtained at any 
subsequent period or whether the division 
must be made prior to the delivery of 
possession. In other words the question of 
validity depends upon evidence regarding 
what actually happened at the time of or 
eu peauent to the particular gift dealt 
with. 

Here in the plaint the plaintiff admitted 
that the defendant-donees were in posses- 
sion of the gifted property and he stated 
that according to law the gift if made was 
invalid and null and void because it was 
made under undue pressure at a time when 
Musammat Khanam was suffering from 
mortal sickness and also because it was 
opposed to the tenets of Muhammadan 
Law. To this the defendants replied that 
that particular portion of the plaint was 
incomplete and absurd, and that according 
to law it was necessary for the plaintiff to 
explain in full the tenets of Muhammadan 
Law referred to in order that the defendants 
might be able to give a detailed reply. All 
that happened after this was that the 
Pleader for the plaintiff made the following 
statement. and no more: ‘The factum of 
gift is nootadmitted. Even if the gift was 
made stillit is invalid, ineffectual and null 
and void. Musammat . Khursho is the 
daughter of the uncle (father’s younger 
brother) of the plaintiff. She has no right 
in the property.” 

The issues were then struck. They con- 
tained no reference to the Muhammadan 
Law doctrine of musha and, as already 
stated, the plaintiff should not have been 
permitted to rely upon it at the close of the 
case when arguments were being heard by 
the successor tothe Subordinate Judge who 
had tried the suit, : ` 

We dismiss the appeal with costs. 

A. N. A. Appeal dismissed, 
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MADRAS HIGH COURT. 
CIVIL APPRALS Nos, 246 AND 470 oF 1923. 
November 24, 1925. 
Present:—Mr, Justice Phillips and 
Mr. Justice Odgers. 
V. Ry. HARI SAHIB alias RAMA- 
CHANDRA SIVAJI GHANTIKAI 
RAO SAHIB AND ANOTHER——DEFENDANT8S— 
APPELLANTS IN A S. Nos 246 anp 470 oF 1923 
* versus 
Ry. SIVAJI RAJA SAHIB AND 
OTHERS— PLAINTIFFS Nos. 1 To 4 AND 
DEFENDANTS Nos. 1, 2 anp 6— RESPONDENTS 
- IN A. S. No. 246 or 1923. 
VENKATESA BHUT AND OTHERS— - 

PLAINTIFFS Nos. 1 AND 2 AND DEFENDANTS 

Nos. 1 AND 4—RRSPONDENTSIN A, S. No. 470 
cr 1923. 

Receiver—Possession of Receiver, whether adverse to 
true owner—klindu Law—Suit by alienee from co- 
parcener—Alienee of another ttem, whether bound to 
put forward his rights if party to suit—Res judicata. 

The possession of a Receiver appointed by Court is 
the possession of the person who is found to be the 
true owner and consequently cannot be tacked on to 
a prior period of adverse possession by a party not 
ultimately held to be the owner. 

An alienes of a portion of joint family property is 
not barred by res judicata from suing to enforce his 
rights by the fact that in a previous suit by another 
alienee of some other items belonging to the joint 
family for possession of those items he was impleaded 
as a party and failed to enforce his remedies. 


Appeal against a decree of the Court 
of the Subordinate Judge, Tanjore, in O..- 
5. No. 73 of 1921. 

Mr. A. Swaminatha 
Appellants. 

Mr, A. V. Visvanatha Sastri, for the Re- 
spondents, 


JUDGMENT.—Only two points are 
argued in these appeals (1) res judicata 
and (2) limitation. On the first point, it is 
argued that, because the present plaintiffs 
were party defendants in two prior suits in 
which they failed to obtain the relief 
which they now seek, the question is con- 
cluded and they cannot raise it again. 
One of these two suits was by a co-parce- 
ner to recover his share of the family pro- 
perty against defendants Nos. 1 and 2 the 
alienors of the present plaintifis. In that 
suit, the plaint property was excluded from 
partition and consequently it would not 
have been possible for the plaintiffs to 
get a share in the property excluded from 
partition under that decree. They were 
only defendants in that suit and as the 
property in which they were interested“ 
was not partitioned, they could not get 


Ayyer, for the 
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their share under the decree. The second 
suit was by another alienee of the other 
portion of the property which the plaintiffs 
claim: but itcannot be contended that, be- 
cause one alienee brings a suit to recover 
property demised to him by members ofa 
joint family, another alienee is bound to 
enforce his remedy in that same suit. In 
these circumstances, there can be no ques- 
tion of res judicata. 

As regards limitation, it is admitted 
that the defendants were in adverse pos- 
session of the suit property for over ten 
years until these suits were filed. Then 
a Receiver was appointed and subsequent 
to the suits, possession was handed over 
to the plaintiffs. Although it had been 
declared in these suits that plaintiffs were 
entitled to the suit property, itis argued 
for the appellants that the possession of 
the Receiver must be added to their pre- 
vious adverse possession and that thereby 
their title by prescription was perfected, 
but it is well understood that the posses- 
sion of a Receiver appointed by Court is 
possession of the person who is found to 
be the true owner and consequently, the 
possession of the Receiver must have been 
on his behalf. It would be impossible to 
hold otherwise for, if it were held that 
the Receiver holds possession on behalf of 
a trespasser and noton behalf of the true 
owner, such possession being under orders 
of Court, it would amount to the Court 
abetting a trespass and that can certainly 
never be done. As the possession of the 
defendants was interrupted, they have not 
acquired title by prescription and the pre- 
sent suits are not barred by limitation. 

The appeals are accordingly dismissed 
with costs. 

V. N, V. 

A. N. A. 


Appeals dismissed. 


LAHORE HIGH COURT. 
FIRST CIVIL APPEAL No. 2526 or 1925, 

July 15, 1926. ° 

Present:—Mr. Justice Harrison. 

S. B. BILLIMORIA, OFFICIAL 
LIQUIDATOR—APPLICANT—APPELLANT 
versus 
Mr. CECILIA MARY pe SOUZA AND 


OTHERS—2ND ParTYy—RESPONDENTS. 
Companies Act (VII of 1918), s. 235—Proceedings 
against officer of Company—Death of ovicer—Abate- 
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ment of proceedings—Legal representatives, liability 
of—Suit, whether lies—Statutes—Construction—Costs 
—Liquidator, when can be made personally liable for 
costs, 

Proceedings instituted under s. 235 of the Com- 
panies Act against a promoter, Director, or other 
officer of a Company abate on the death of the person 
concerned and cannot be continued against his legal 
representatives or executors; but the barring of an 
application under s. 235 does not take away the right 
of a liquidator from seeking his remedy against the 
legal representatives or executors by a regular suit. 
[p. 785, col. 1.) - 

Feltoms Executors case (1) and In re British Guar- 
dian Life Assurance Co. (2), relied on. 

A section copied into an Indian Statute from an 
English Statute cannot ordinarily be meant to have 
a different meaning from that of the parent Act 
especially where it is found in a highly technical 
Statute governing a technical branch of law which 
has been borrowed wholesale from English Law. [p. 
785, cols. 1 & 2.] 

In an unsuccessful appeal ‘by a liquidator under 
the Companies Act, a Court may under proper cir- 
cumstances order costs in the first place against the 
assets of the Company and in the event of their being 
insufficient against the liquidator personally. 
[p. 785, col. 2.) 

Oficial Liquidator of the Kayasth Trading & 
Banking Corporation v. Satnarain Singh (3), follow- 
ed 


Miscellaneous first appeal from an order 
of the District Judge, Delhi, dated the 18th 
_ August, 1925. 


Messrs. Mehr Chand Mahajan and D.C. 
Ralli, for the Appellant. 
Bakshi Tek Chand, for the Respondents, 


JUDGMENT.—An application was pre- 
sented under ss. 185 and 235 of the Indian 
Companies Act against Mr. deSduza 
Director of the Development Corporation of 
India, Limited, in liquidation, Mr. Billi- 
moria, the liquidator, being the applicant. 
Two preliminary objections were taken as 
to the Court's jurisdiction and as to the 
petition being barred by limitation under 
Art. 36. The first was decided against the 
respondent, the second in his favour, and 
the application was dismissed on the 18th 
August, 1925. On the 8th October, 1925, 
Mr. de Souza died and on the 12th Octo- 
ber, 1925, an appeal was lodged by the 
liquidator against the order of disrnissal. 

At the hearing two preliminary objec- 
tions were taken by Mr. Tek Chand, who 
appeared for the respondent, the first being 
thats. 185 is wholly inapplicable inasmuch 
as it only deals with action taken where 
thereis no contest, and in his reply Mr. 
Mehr Chand admitted this to be so. He 
further contended that s, 235 did not apply 
as Mr. deSouza’s death put an end to 
the proceedings and that this is shown 
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both by the wording of the section itself 
and the English authorities which deal with 
s. 215 of the English Act, which is practi- 
cally word for word the same as the sectjon 
in our present Act. 

As against these contentions it has been 
urged that the habilities of representatives 
in thiscountry are wider than in England 
that the Legislature has made them so be- 
cause of the peculiar cirtumstances of this 
country that both s. 306 of the Succession 
Act and Act XII of 1855 make itclear what 
these liabilities are and that although the 
latter Act deals only with actions it should 
be held by analogy that the liabilities are 
equally wide whenan application of this 
sort isinvolved. In the second place Mr. 
Mehr Chand has pointed out thats, 214 of 
the old Act of 1882 did not reproduce 
word by words. 165 of the English Act of 
1862 inasmuch as while it provided for 
re-payment of money and the payment of 
compensation, it did not provide for the 
return of property or securities. To this 
section of the Act of 1882 there was an’ 
explanation making it quite clear that 
proceedings could not be taken against 
representatives. The section of the present 
Act is not followed by any explanation 
and this Mr,Mehr Chand contends is due 
to the fact that the present section is pre- 
cisely the same as the corresponding sec- 
tion of the English Act and includes the 
return of property, and, therefore, he says, 
the necessity of safeguarding and pro- 
tecting of the representatives disappeared 
and the omission of the explanation can 
only be read as meaning thatthe Legis- 
lature deliberately altered the law on the 
subject and made it different from the 
Law of England. He further contends that 
of the two leading English cases which 
have made the law on the subject, Weltom s 
Executors case (1) and In re British Guard- 
ian Life Assurance Co. (2) the latter con- 
templates the possibility of a broader view 
being taken of the wording of the English 
Act and thus makes it possible, and indeed 
desirable when read with the omission of 
the explanation, to interpret this particular 
section of the Indian Act ina different way 
to what has been donein England. These 
arguments are ingenious and have been 
carefully worked out more especially that 
dealing with s. 306 of the Succession Act, 


1) (1865) 1 Eq. 219. 
1880) 14 Oh. D. 335; 49 L. J. Ch. 446; 28 W, 
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The relief sought is the return of the pro- 
perty and the granting of it would not be 
nugatory but in spite of this the section 
does not apply, in my opinion, for the good 
reason that s. 235 does not permit the 
proceedings legally instituted to continue. 
It is undoubtedly true that the omission of 
the. explanation in the present Act is a fact 
to which due weight must be given. Mr. 
Tek Chand’s explapation of the omission 
is that the English Law was so clear on 
the subject thatit was considered unneces- 
sary to retain the explanation. The law 
was just as clear in 1882 when the ex- 
planation was introduced for both the 
rulings bear an earlier date. Whatever the 
reason may have been for the omission I 
cannot believe that the draftsman or the 
Legislature were in any way influenced by 
this consideration for the trial Courts in 
this country who have to interpret the 
Succession Act are not supposed to be well 
versed in English authorities or English 
Statutes. I can only suppose that it was 
thought that the actual wording of the 
section required no explanation at all. This 
speaks of the Court examining the conduct 
of the promoter, Director, etc., and com- 
pelling “him” to re-pay or restore money 
or property, etc., or to contribute such 
sum, etc. It has been pointed outin many 
text books that a representative or an 
executor could only be brought within pur- 
view of this section which deals with the 
promoter, Director, etc., if he were himself 


capable of being defined or described by 


any of the words used therein. The barr- 
ing of an application under this section 
does not debar the liquidator from seeking 
his remedy by aregular suit and it is con- 
templated that this executive action will 
only be taken against the particular in- 
dividuals described in this section. The 
two ruling cases on the subject which have 
. been mentioned already, are Felton's Exe- 
` cutors’ ease (1) and Inre British Guardian 
Life Assurance Co. (2). The standard text 
books on the subject which are all unani- 
mous in accepting these two rulingsas sound 
law are Stiebel, Vol. II, Company Law, page 
1195, Buckley on the Companies Act, 509, 
Lindley on Companies, Vol. II, page 944, 
and Halsbury’s Laws of England, Vol. V, 
pages 479 and 813. I think it impossible 
to hold that the section copied into an 
Indian Statute from an English Statute 
can be meant by the Legislature to have 
any different meaning from that of the 
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parent Act, more especially when’ itis to 
be foundin a highly technical Statute govern- 
ing proceedings in one of the mosttechnical 
branches of law which has been borrowed 
wholesale from England. I, dismiss the 
appeal with costs. 

Counsel for the respondent asks for costs 
to be awarded against the liquidator per- 
sonally and relieson Buckley on the Com- 
panies Act, page 377. Following the pro- 
cedure adopted in Oficial Liquidator of the 
Kayasth Trading & Banking Corporation v. 
Sat Narain Singh (3). ILallow costs in ‘the 
first place against the assets of the Company 
in liquidation, and, in the event of their 
being insufficient against the liquidatér 
personally. It is trae that he did not ob- 
tain permission of the Court before the in- 
stitution of the appeal, but the Court 
appears to have bsen aware that the appeal 
was being iustituted and I think the point 
was worth, raising on appeal. 


A, N. A. Appeal dismissed, 
(3) 60 Ind. Cas. 763; 43 A. 433; 19 A. L. J, 262. 
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MADRAS HIGH COURT. 
LETTERS Patent APPEAL No. 26 of 1925. 
February 19, 1926. 

Present :—Justice Sir William Watkins’ 

Phillips, Krt., and Mr. Justice Madhavan 

Nair. © 

TELIKACHERLA KANDALAIL VEN- 

‘KATA RAMANUJACHARYULU~— _ 
Derinpant‘No. 3—APPELLANT É 
l VErESuUsS ` 
TELIKACHERLA KANDALAI APPALA- 
CHARYULU alias VENKATACHAR- 
YULU AND OTHERS— PLAINTIFES AND ` 
Derenpants Nos. 1 & 2—RESPONDENTS. 

Evidence Act (I of 1872), s. 65—Loss of document 
—Hearsay evidence—Hvidence as to non-production o f 
original, sufficiency of—Trial Court—Discretion —- 
Interference in appeal. 

Under the Evidence Act, hearsay evidence is in- 
admissible to‘prove afact which is deposed toon 
hearsay but does not necessarily preclude evidence ag 
toa statement having been made upon which certain 
ee was taken and certain results followed. [p. 757, 
col, 1. è 

Queen v. Braintree (1) and Queen v. Kenilworth (2) 
relied on, i 

A statement by a witness in a suit that a third 
person had told him thata document was lost during 
a fire, though mere hearsay evidence as to the jass 
may be treated as offering reason for the Court 
holding that the original could not he produced jy 

“reasonable time so as to render secondary evidence 
ofthe document adinissible in evidence, ibil) 
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Although the question whether or not, the suffici- 
ency of proof of search for or loss of an original 
document tofurnisha ground forthe admission of 
secondary evidence is one for the decision of the 
trial Court, interference with its discretion by an 
Appellate Court is permissible to prevent a clear mis- 
carriage of justice. [ibid.] 

Harripria Debi v. Rukmini Debi (3), relied on. 

Appeal under cl. 15 of the Letters Patent 
against a judgment of Devadoss, J., dated 
- the 18th September 1924, in S. A. No. 582 

of 1922, reported in 85 Ind. Cas. 524, 
preferred to the High Court, against the 
decree of the Court of the Subordinate 
Judge, Rajahmundry, in A. S. No. 101 
of 1921, (A. S. No. 164 of 1921, on the file of 
the District Court, Godavari}, preferred 
against that of the Court of the Prin- 
cipal District Munsif, Rajahmundry, in 
O. 8. No. 5 of 1919. 
- Mr. P. V. Vallabhacharyulu, for the 
Appellant. 

Mr. C. Rama Rao, for the Respondent. 

JUDGMENT.— In this case one of the 
incidental questions at issue was whether 
one Lakshminarasamma had authority to 
adopt the 3rd defendant's father. The 
authority is said to have been given under 
a registered Will of 1873 and it has been 
found that the adoption actually took place 
in 1897. No specific issue was framed as 
to the validity of the adoption, the only 
issue on the point being the firet issue. “Is 
the plaintiff the next reversioner entitled 
to sue or has Lakshminarasamma adopted 
any boy?” The frame of the issue is such 
that the question raised is as regards the 
factum of the adoption rather than its 
validity. The validity having been ques- 
tioned, the defendants sought to prove the 
Will by secondary evidence. A registration 
copy of the Will was produced and was ad- 
mitted in evidence and marked as Ex. XIII 
subject to proof. These words “subject to 
proof” apparently mean subject to proof 
that the defendants are entitled to adduce 
secondary evidence. Accordingly D. W. 
No. 3 was examined and he stated that at 
about the time the adoption deed, Ex. IM, 
was drawn up, he saw a registration copy 
of the Will in the hands of one Doddaya- 
charlu, a brother of the widow and the 
father of the adopted boy, and that, when 
he questioned Doddayacharlu the latter 
said that the Will had been burnt. The 
District Muneif did not expunge Ex. XI 
from the record and apparently it was 
never rejected until the District Munsif pro- 
nounced bis judgment, He then held that 


the joes of the origina} bad pot been proved 
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and that Ex. XIII was inadmissible in 
evidence. Inappeal the Subordinate Judge 
held that the defendants had shown svuffi- 
cient reason forthe production of secondary 
evidence. He states :— 

"I am really disposed to consider that 
the statement of D. W. No. 3 to Doddaya- 
charlu having said at the time Ex. XIII 
came into existence that the original Will 
was lost is entitled to be regarded as suffi- 
cient basis for letting in evidence about the 
Will for admitting Ex. XIII as such 
evidence.” Under s. 65 of the Evidence 
Act secondary evidence may be adduced 
when the original has been destroyed or 
lost, or when the party offering evidence of 
its contents cannot, for any Other reason nat 
arising from his own default or neglect, 
produce it in reasonable time. This state- 
ment of D. W. No. 3, even though it is mere 
hearsay evidence as to the loss, may be 
treated as offering reason for holding that 
the original could not be produced in 
reasonable time. Doddayacharlu was the 
son of the executor under the Will, brother 
of the widow, and the father of the adopted 
boy, and consequently was a person in 
whose custody the Will was likely to be. 
When he said that the original had been 
burnt, that afforded very good ground for 
supposing that any attempt to cause its 
production would be futile and would be 
wasting the time of the Court. Similar 
evidence was held to be admissible in 
Queen v. Brainiee (1) where it was held that 
when enquiries had been made from parties. 
who are:jikely to have the document in 
their possession the answers of such parties 
to the enquiries were admissible, although 
the parties themselves were not called; ands 
that although such evidence might not ke 
admissible as evidence on the main issue 
it would be admissible upon the preliminary 
enquiry whether a proper search had beep 
made. Similar evidence was acted upon im 
Queen v. Kenilworth (2) whereit was beldi 
that the trial Court must exercise its owm 
judgment as to the reasonableness of ile 
search and ihat in appeal the decision theie- 
on could not be interfered with. 

It is contended for the respondent on ihe 
strength of Harripria Debi v. Rukmini Deha 
(3), that it wes the trial Court alone that 

(1) (1858) 120 E. R. 827; 1 El. & El. 51; 28 L, J. M 
C. 1; 4 Jur. (N. s.) 1238; 117 R. R. 137. ` l 

(2) (1845) 115 E. R. 631; 7 Q.B 642; 2 New Beeb, 
Cas, 66; 41 L. J. M. O. 160; 9 Jur. 828. ; 

(3) 19 ©. 438; 191. A, 79; 6 Sar, P. O. J, 177; 9 Jnd 
Deo. (K, 8) 730 (P, Q). 
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could come to a conclusion on this point -and 
that the Subordinate Judge should not 
have interfered with its discretion, but in 
that case it was held that tho interference 
would be allowed in order to prevent a clear 
case of miscarriage of justice. 
have the fact that until the trial was con- 
cluded the defendants were under the im- 
pression that secondary evidence was ad- 
missible, for Ex. All] had bea admitted 
aod filed as an exhibit, and the Court had- 
not subsequently rejected it as evidence, 
The defendants, therefore, had no oppor- 
tunity of adducing other proof of their case 
and were seriously prejudiced by the 
District Munsif's procedure, This would 
be sufficient to justify the Appellate Court's 
interference. 

Two other English cases were relied on by 
the respondents, King v. Castleton (4) and 
King v. Denio(S) but in both these cases 
the decisions went upon the question of 
whether there was sufficiency of evidence tu 
prove proper enquiry. 

Under the Evidence Act hearsay evidence 
is inadmissible to prove a fact which is 
deposed to on hearsay but does not neces- 
sarily preclude evidenceas to a statement 
having been made upon which certain 
action was taken and certain results follow- 


ed. 

Although the evidence of P. W. No. 3 
cannot be held to prove the actual loss of 
the document, it is something upoh which a 
party may act in concluding that further 
search for the original document is useless. 
That is the view taken by the Subordinate 
Judge and there seems to be no reason why 
his finding should not be accepted in 
second appeal. f 
. Apart from that, the learned Judge in 
second appeal has stated that the judgment 
of the Subordinate Judge is based entirely 
on a document inadmissible in evidence, but 
he has overlooked the following statement 
in the Subordinate Judge's judgment: “even 
if it were not so, I should hold that there 
is in this case presumptive evidence about 
the loss.” In saying so heapparently con- 
siders that secondary evidence would be 
admissible under s. 64 although the evidence 
as to the actnal loss of the document is 
excluded. There is evidence that adoption 
took place and was all along treated by the 
family as valid during the whole of the 
lifetime of the adopted son and the valid- 


(4) (1785 101 E. R. 530; 6 T. R. 236. 
(5) (1827) 108 E. R. 854; 1 Man. & Ry, 204, 
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ity was admitted by the brother of ths 
testator, and apparently, the Subardinata 
Judge was of opinioa that the validity had 
been proved without Es. XILI, because he 
gays: ` 

AT Lakshminarasamma was openly hold- 
ing out thatshe had made an adoption and 
if the adopted son was in possession of the 
property ofthe adoptive father, unless the 
plaintiff was perfectly well aware that the 
adoption was duly and validly made he 
would have sued long ago, for a declara- 
tion.” 

This aspect of the case has not been cot- 
sidered by the learned Judge who heard 
the second appeal. We think, therefore, 
that both on the ground that the Subordi- 
nate Judge was of opinion that the neces- 
sary proof had been given to justify the 
production of secondary evidence, and that 
the validity of the adoption had been other- 
wise proved, the finding is one whieh should 
not be interfered with in second appeal, I£ 
the finding were deemed to be unsatis- 
factory because it was based on inadmissible 
dozument, a fresh finding on the rest of the 
avidence.could have been called for more 
especially in view of the fact that the pro- 
cedure of the District Munsif had seriously 
prejudiced the defendant : 

As we consider that the finding of the 
Subordinate Judge should be accepted, we 
must allow this appeal anfi restore the judg- 
ment of the Subordinate Judge with costs... 
both here and in second appeal. a 
OWN. . Appeal allowed, ` 

ALN, A. 


Slee 


MADRAS HIGH COURT. | 
APpPEaL AGAINST OrDER No. 382 oF 1925, :-. 
March 10, 1926. 
Present:—Justice Sir William Watkins . - 
Phillips, KT., a Mr. Justice Madhavan - 
air. - 
SANKUNNI VARIAR AND ANOTHER-— | 
Countrer-Petirionpers.Nos, L AND Dat =: 
APPELLANTS.’ E Kg 
versus rT 
VASUDEVAN NAMBUDRIPAD anp.. 
OTHERS—-PETITIONER AND CoUNTER-" , -< 
PETITIONERS Nos. 3 AND 4— RESPONDENTS. |. 
0, P. C. (Act V of 1908), s. 145-Surety—Sure'y 
bond for production of attached movegbles—Power o` 
Court to enforce bond in exeoutton—Jurety* liable t” 
ay owing to default, whether comes niers 145 — 
Tuherent power of Court, 
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Where sureties who execute a surety bond to Court 
undertaking to produce whenever required certain 
moveable properties of the judgment-debtor which 
had been attached in execution of a decree, default 
to so produce, although the case does not come 
within the terms of s. 145, O. P. O., the Court has 
inherent power to enforce the bond in execution with- 
out recourse to a separate suit. The remedy of the 
decree-holder is not to get the bond assigned in 
his own name and sue upon it. [p. 789, cols, 1 & 2.] 

Madho Prasad v. Pearey Lal (3), Raj Raghubar 
Singh v. Jai Indra Bahadur Singh (4), relied on. 

Rajah of Venkatagiri v. Sura Krishna Reddi (1), not 

followed. 
_ The liability under s. 145, C. P. O., attaches only 
in the case of a person who is “surety”, for the 
payment of any money under an order of the Court 
and nota surety liable to pay owing to default. [p. 
789, col. 1] 

The Court is-not a juridical person. It cannot take 
property andas it cannot take property it cannot 
assign It. [ibid] 

Appeal againstan order ofthe Subordi- 
nate Judge, South Malabar at Ottapalam, 
dated the 17th October, 1925, in E. P. No, 
297 of 1925 in O.8. No. 8 of 1924. 

Mr. T. M. Krishnaswami Iyer, for the 
Appellants. 

Mr. C. V. Ananthakrishna Iyer, for the 
Respondents. 

JUDGMENT. 

Phillips, J.—Inthis case some property 
consisting of machinery and other things 
belonging to the judgment-debtor was 
attached and was proclaimed for sale, The 
sale was adjourned, and the appellants and 
two others executed a surety bond under- 
taking to produce the property when called 
for, This was on the 8rd of July, 1924. The 
sale was posted for 21st November, 1924, and 
was adjourned to 1¥th-December, 1924, and 
then to 16th January, 1925, and on each occa- 
sion it was adjourned because the decree- 
holder granted time on receipt of certain 
sums from the judgment-debtor. The sale 
was again adjourned to 16th March, 1925, 
and the sureties failed to produce the 
property and consequently the sale could 
not take place. The decree-holder then put 
in a petition E. P. No. 297 of 1925 to 
enforce the liability of the sureties by a 
warrant of arrest. ‘The Subordinate Judge 
has found that the sureties have committed 
default and has ordered that if they do 
not produce the attached articles or their 
value as per the bond, a warrant of arrest 
will issue. Two of the sureties now appeal 
against this order and state that although 
they did not produce the property, it was 
available in the factory close to the Court- 
house, and that, therefore, they should not 
be deemed to have committed default. It 


is algo alleged that in July, 1925, an interim 
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Receiver was appointed to take charge of 
the judgment-debtor’s properties, as he had 
been deélared an insolvent, and that when 
the sureties applied to the Insolvency Court, 
that Court refused to allow them to remove 
the property. This latter contention is 
beside the point, because on ith March, 
1925, when the property was not produced, 

no question of insolvency had arisen, and 

the sureties were not prevented from 

producing the property. It does not appear 
that they even informed the officer conduct- 
ing the sale that the properties were avail- 
able close at hand, and even if the pressing 

machines in the tile factory could not be 

easily moved the rest of the property was 

easily transportable. The sureties had, 

therefore, no excuse for the non-production 

and must be deemed to have committed 

default and forfeited their bond on 16th 

March, 1925. 


The next point which is the more import- 
ant one, is whetherthe Subordinate Judge 
had power to proceed against the sureties in 
execution. The appellants rely on a case 
reported’ as Rajah of Venkatagiri v. Sura 
Krishna. Reddi(1) in which it was held that 
the only remédy open to the decree-holder 
was to get the bond assigned by the Judge 
and to sue upon it. J have looked at the 
papers in this case and the facts are almost 
identical with the facts of the present case 
and if .that.case is to be followed this 
appeal must be allowed so faras execution is 
concerned. -In another case of Kontmareddt 
Subbareddi `v. Kollipara Veerayya Tata (2) 
Sadasiva Iyer, J., held the view that the 
bond could not be enforced in execution 
whereas Spencer, J., held the contrary view, 
The view of the latter Judge is also in 
accordarice with the judgment of a Single 
Judge of the Allahabad High Court report- 
ed as Madho Prasad v. Pearey Lal (3). The 
respondent, however, relies chiefly on a 
decision of the Privy Couneil reported as 
Raj Raghubir Singh v. Jai Indra Bahadur 
Singh (4). The facts in that case are not 
quite the same as those here, for under the 
surety bond there under consideration the 
sureties undertook no personal liability but 
offered immoveable property as security. 


(1) €0 Ind. Cas, 134; 39M. L. J. 472; 12 L. W. 329; 
1920) M. W. N. 784. É 
; (3) 52 Ind, Cas. 410; 9 L. W. 476; 25M. L. T. 220; 
5) 62 Ind c 7199; 19 A. L. J. 247 

3) 62 Ind. Cas : JL. d. < 

i 55 Ind. Cas. 550; 42 A. 158; 22 O. C. 212; 60, L, 


J. 682; 38 M. L. J. 302; 18 A. L. J. 263; 22 Bom, Ja R 
521; 46 L A. 228; 13 L. W. 82 (P. Q). 


[97 1. O. 1928] 


Tt was held thats. 145 could have no applica- 
tion but nevertheless, their Lordships held 
that the security could bs enforced by the 
Court making an order upon an application 
to which the sureties are parties. The 
reason given for this is as follows: “It is 
suggested that they (viz, the sureties) are 
bound tothe Court. But the Court is not 
a juridical person It cannot be sued. It 
cannot take property, and as it cannot take 
property it cannot assign it. It remains, 
therefore; that here is an unquestioned 
liability, and there must be same mode of 
euforcing it.” They conclude by saying that 
it can be enforced by an order of Court 
to which the sureties are parties. This is 
certainly authority for the proposition that, 
although the case does not come within the 
terms of s. 145, the Court has the inherent 
power to enforce its bond without recourse 
to a suit, 

In the present case, it is contended that 
s. 145 is applicable because the sureties 
had become liable under cl. (e) for the 
payment of any money under an order of 
the Oourt in any suit or in any proceeding 
consequent thereon. Thiscontention must 
bə negatived for the liability under s. 145 
attaches only inthe case of a person who 
is “surety”, for the payment of any money 
under an order of the Court and not a 
surety liable to pay owing to default. In 
this case there was no order of the Court 
directing payment of any money by the 
judgment-debtor and consequently the 
sureties were not sureties for such payment. 
It is on this view of the question that the case 
of Rajah of Venkatagiri v. Sura Krishna 
Reddi ‘1) was decided but that case was 
decided without any reference to the deci- 
sion of the Privy Council referred to above, 
according to which it would appear that 
the Court hasinherent power to enforce 
a security bond. It has always seemed to 


me anomalous that, when the Oourt has. 


granted indulgence tothe judgment-debtor 
upon terms, that Court should not be able 
to enforce those terms without recourse to 
9, separate suit. If the security had not 
been furnished, the property would have 
remained in the custody of the Court and 
would have been available for sale at any 
moment. The sureties having undertaken 
to produce the property or in default to be 
liable for its value, they cannot evade that 
liability. It would be a very roundabout 
proceeding to compel either the Court or the 
decree-holder, both of whom have ben 


° 
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prejudiced by the conduct of the sureties, 
to proceed by way ofaseparate suit. In 
accordance, therefore, with the principle 
laid down in Raj Raghubar Singh v. Jai 
Indra Bahadur Singh (4) I would hold 
that the security bond can be enforced by 
way of. execution apart from the provisions 
of s. 145. The lower Court's order direct- 
ing process to. issue is, therefore, correct 
but in view of the circumstances of the 
case, the value.of the property ordered to 
be produced in Court, viz., Rs. 11,061, 
appears to be excessive. The property is 
still available for sale in the hands of the 
Receiver in order to discharge the judgment- 
debtor’s debts and, therefore, the loss to the 
other creditors is practically nil. The 
decree-holder has, however, to suffer, because 
instead of realising the full amount of his 
decree at once he may be compelled to 
receive only a proportionate share of the 
assets of the judgment-debtor, who is now 
an insolvent. He has, therefore, been 
prejudiced to that extent. Oonsequently, 
the amount which should be produced by 
the sureties is the decree amount together 
with interest up to date of production. 

The lower Court's order will, therefore, 
be modified by ordering the sureties to 
produce the property or Rs. 3,007-2-8 to- 
gether with interest at 6 per cent. from 16th 
April, 1925 to the date of production. Time 
one month from this date. 

Asthe appellants havesubstantially failed 
on the main question, they must pay the 
first respondent’s costs in this appeal, 

Madhavan Nair, J.—I agree and 
have nothing to add. 

V. N. V. Order modifie l, 

A. N. A. 


a ai A 


PATNA HIGH COURT. 
FirsT,CıvıL APPEAL No, 62 oF 1923, 
April 27, 1926. 

Present:—Mr. Justice Das and 
Mr. Justice Adami. 

Maharaja PRATAP UDAINATH SAH 

DEO--PLAINTIFF—APPELLANT , 
Versus 
LAL GOBIND NATH. SAH DEO— 
DEFENDANT— RESPONDENT. 

Chota Nagpur Tenancy Act (VI of 1998), 8. 189 (2) 
~Suit for determination of rent—Sutt against tenure- 
holder not raiyat—Jurisdiction of Revenue Court. 

Tn order that a suit or an application for determin- 
ation of rent‘ may fall within the purview of s 139 
(2) of the Chota Nagpur Tenancy Act itis not neceg- 


790 


sary that the tenant should be an agricultural rayat, 
all that is required being: that the rent should bo 
payable for agricultural land. . 
Appeal against a decision of the Deputy 
Collector, Ranchi, dated the 81st March, 1923. 
Messrs. S, M. Mulliek and B. C. De, for 


the Appellant. - 
Mr. A ae Ray, for the Respondent. 
JUDGMENT. is 


"Das, J The learned Deputy Collector 
was: right in saying that there was no 
contract. between the landlord and the 
tenants in this case to pay any definite 
rent forthe’ disputed lend; but he was 
wrong in dismissing the suit on the ground 
that he had no jurisdiction to apportion 
the rent in a case of this nature. Section 139 
cl. (2) of the Chota Nagpur Tenancy Act 
provides that all suits and applications for 
the determination of the rent payable by 
any tenant for agricultural land shall be 
cognizable by the Deputy Commissioner 
and shall beinstituted and tried or heard 
under the provisions of Chota Nagpur 
“Tenancy Act: and shall not be cognizable 
in anyother Court, except as otherwise pro- 
vidediin the Act. 

The defendant, it is true, is not a 
raiyat but be is a tenure-holder, and if 
he is collecting rent in respect ‘of agri- 
cultural land, then clearly a suit for the 
determination of the rent payable by him 
comes expressly wnder the provision of s. 139 
of the Ohota Nagpur Tenancy Act. 
„order thats. 139, cl. (2) may apply, it is 
not necessary that the defendant should 


be an agricultural raiyat, but itis neces: 


sary that the rent should be payable for 
agricultural land. 

Now the learned Deputy Collector does 
not say that the land in respect of which 
the apportionment of rent is claimed is 
not agricultural land. Agricultural land 
has not been defined in the Chota Nagpur 
Tenancy Act, and it would appear that this 
omission is intentional. 

Itis pointed out by Mr. Rampini- in his 
well known work on the Bengal Tenancy 
Act that the question of determining to 
what classes of land the Act should be 
applicable was felt to be a difficult one and 
soit was left tothe Courtsto overcome the 
difficulties involved in its solution. 

We are informed that the Record of 
Rights shows that there are numerous 
raiyats in these villages from whom the 
defendant collects rent. If that be so, 
clearly the land is agriculturel land. At 
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all events, if it is land to which the 
Chota Nagpur Act applies, there is no 
reason to.take the view that.it is not agricul- 
tural land. 

I would allow the appeal, set aside the 
order of the learned Deputy Collector, and 
remand the case to him for disposal accord= 

ing to Jaw. 

' Adami, J.—I agree. . l 

A.N. A e Case remanded. 


MADRAS HIGH COURT. 
LETTERS Patent Appeau No. 178 uF 1925.. 
March 19, 1926. 
Present:—Justice Sir ‘William Watkins 
- Phillips, Kr., and Mr. Justice Madhavan 


Nair. 
PAIDAPATI VENKATANARASU— 
j PLAINTIFF—APPELLANT 
“ “versus 


aire VIKRAM KOTAYYA AND oTHERS— 
DEFENDsNTS— KESPONDENTs. 

C. P. ©. (Act V of 1908), ss. 104, 105 cls. (D), (2), 
0. XLI, r. £8, O. XLIII, r. 1 (a), (u)— Order return 
ang plaint for presentation to proper Court— Remand 
by Court of Appeal for disposal on merits Ci der.of 
remand, whether appealable, whether “affects decision 
of the case’ under s, 108, cl. (1)—Propriety of order of 
remand, whether liable to be questioned in High Court: 
in appeal from decree. l 

An order of remand to the trial Court made in an 
appeal against an order returning a plaint for pre-. 
sentation to the proper Court does not come under 
O. XLI, r- 23, O. P. ©, and is not aprealable. 
Section 105, cl. (2), does not, therefore, preclude the 
correctness ọfthe remand order being questioned in 
appeal from the decree itself, if it is otherwjse liable 
to be questioned |p. 791, col. 2. 

Firm Bhawani Sahai-Kanshi- Ram v. Firm Har bans - 
Singh-Gozpal Das (1), Naubat Singh v. Baldeo .Singh. 
(2) and Nilkanth Vasudeo Samant v. -Balvant Pandu-, 
rang Samant (3), relied on. . 

In arriving ata decision as to whether an inter-" 
locutory order ‘affects the decision of:the case’ within: 
the mvaning.of s.. 105, cl (1); C. P. O., the nature of the 
order in relation ‘to the. facts of the particular case 
has to be considered. [p. 792, cols. 1 & 2.] 

Where the result of the enforcement ofa remand 
order isthe trial of the suit and an adjudication of: 
the rights of the parties according to the merits, the. 
eventual decision of the case is not affected by it ‘and 
its propriety cannot, therefore, be a in 
aaa eae under s. 105, cl. (1), O. P. O. [p. 792, col, 


Athamsa Rowther v. Ganesan (4), relied on. 

Appeal under cl. 15 of the Letters Patent. 
against a decision of Wallace, J., in Second 
Appeal No. 672 of 192] preferred to the High 
Court against that of ‘the Court of the Sub- 
ordinate Judge, Bapatla, in A. S. No. 165 of 


* 


(27 1. O, 1920) 


1920, preferred against that of the Court of 
the District Munsif, Ongole, in Q. S. No. 321 
of 1916. oo 
Mr. Ch, Raghava Rao, for the Appellant. 
Mr. V. Ramadoss, for the Respondents. 
‘JUDGMENT.—The plaintif- appellant 
sued to establish his right to, and to re- 
cover possession of, the suit land on the 
ground that it formed part of the “Shroff- 
service inam land” of the village. The de- 
fendants contended that questions relating 
to Shroff's service are governed by Madras 
Act III of 1895 and that Civil. Courts have 
no jurisdiction to try the suit. Accepting 
their contention, the District Munsif return- 
ed the plaint for presentation to the Revenue 
Court. On appeal, the District Judge, hold- 
ing that the suit is triable in a Civil Court, 
set aside the District Munsif's order and 
remanded the case to the lower Court for 
disposal. The District Munsif then gave a 
decree to the plaintiff for possession of the 
suit lands and past profits. This decree 
was confirmed by the Subordinate Judge. 
In second appeal the question as regards 
the jurisdiction of the Civil Court to try the 
suit was once again raised and the learned 
Judge, Wallace, J., after calling for findings 
from the lower Court, came to the conclu- 
sion that the subject-matter of the suit fell 
within the purview of Act III of 1895. He, 
therefore, set aside the decree of the ap- 
pellate Court and restored the original 
order of the District Munsif returning the 
plaint for presentation to the Revenue 
‘Court, This Letters Patent Appeal has 
been preferred against the decree passed 
in the second appeal setting aside the 
decree of the lower Appellate Court. 
The main argument of the appellant is 
that, since respondents (defendants) did 
mot prefer an appeal against the order of 
«emand passed by the District Judge, 
they are precluded under s. 1035, el. (2) of 
the C. P. O., from disputing its validity in 
second appeal. Thisis met by the reply 
hat the Code does not provide for an appeal 
xgainst an order of remand of the nature 
sassed by the District Judge in this case; 
and that the respondents can question the 
sorrectness of that order in proceedings in 
appeal under s. 105, cl. (1) of the Code. To 
his, the appellant. re-joins by saying that, 
since the “remand order” does not “affect 
he decision of the case", the respondents 
‘annot invoke the aid of such section. 
‘he questions arising for decisiou are: (1) 
Vhether the order of remand passed by 
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tha District Judge ia this case is appeal- 
able, (2) whether the order, if not appsal- 
able, is an order affecting tha decision of 
the case within the meaning of s, 105, cl. (1) 
of the Code. 

Tha appellant relies on O, XLIIL, r.1, cl. (u) 
in support of his contention chat the order 
of remand passed in this case is appgalable, 
This argument cannot be accepted. Clauss 
(u) of r. Lof O. XLLII contemplates an appeal . 

rom an order of rəmand under r. 23 of 

O. XLI. Rule 23 enables the Appellate 
Court to pass an order of remand in an 
appeal against a decree in a suit which has 
been disposed of on a preliminary point, 
In the case before us, the appeal before the 
District Judge was not against a decree 
but against an order passed by the District 
Munsif returning the plaint under r. 10 of 
O. VII. An appealis provided against such 
an order under O. XLII, r. 1, cl. (a) and the 
order passed by the Appellate Court becomes 
final under s. 104, cl. (2). It follows that it 
was not open to the respondents to prefer 
an appeal against the order of remand 
passed by the District Judge. This con- 
clusion is supported by the decisions in 
Firm Bhawani Sahai-Kanshi Ram v. Firm 
Harbans Singh-Gopal Das (|), Naubat Singh 
v. Baldeo Singh (2) and Nilkanth Vasudeo 
Samant v. Balvant Pandurang Samant 
(3). Section 105, cl, (2) did not, therefore, 
preclude the respondents from disputi: g 


. the correctness of the remand order before 


the learned Judge in second appeal if they 


were otherwise entitled to do so, 


The respondents rely ons. 105, el. (1) in 
support of their right to re-open the- ques- 


_ tion as regards the correctness of the remand 


order before the learned Judge. Section 105, 
cl. (1) provides that:— 

“No appeal shall lie from any order made 
by a Court in the exercise of its original or 
appellate jurisdiction; but, where a decree: 
is appealed from, any error, defect or ir- 
regularity in any order, affecting the decision 
of the case, may be set forth as a ground of 
objection in the memorandum of appeal ” 

The section applies to appealable orders. 
Applying that section, the remand order 
in this case could be objected to in second 
appeal if the order is one “affecting the deci- 
sion of the case." Cases brought to our 
notice by the respondents show that the 


(1 68-Ind. Cas. 301; 2 L, L. J. 587, 

12) 9 Ind. Cas. 666; 33 A. 479; 8 A, L J. 12. 

(3) 88 Ind. Cas. 753; 27 Bom. L. R. 635; A. IR, 1925 
Bom. 431. ' 
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orders referred toin s. 105, cl. (1) refer to 
any erroneous order which affects the deci- 
sion of the case on the merits or otherwise; 
while those referred to by the appellant 
show that the erroneous order must be an 
order affecting the decision of the case on 
the merits,. It is unnecessary to enumerate 
these cases and discuss them in detail as all 
of them have been considered in a recent 
judgment by Wallace and Jackson, JJ., in 
Athamsa Rowther v. Ganesan (4) wherein the 
question arose as to whether an order set- 
ting aside the ex parte final decreein a mort- 
gage suit retaining the ex parte preliminary 
decree therein is an order affecting the 
decision of the case within the meaning of 
s. 105, ‘cl. (1), C P. C. In the course of 
their judgment, holding that the propriety 
of such an order can be challenged in 
appeal against the decree finally passed in 
the suit, the learned Judges, after referring 
to the cases now brought to our notice, 
make the following observation: “It is 
clear that, when the result of the setting 
aside of the order has been the hearing of 
the suit de novo on its merits, no injustice 
would be done to any one by- the decision 
of the case and the final result is not affect- 
ed.”. Then referring to the merits of the 
case before them they state that “so far 
from courting a decision on the merits, he 
(defendant) is trying to burke suchadecision 
altogether. If such circumstances we 
cannot but hold that an order setting aside 
the ex,parte final decree while retaining 
the ex parte preliminary decree is an order 
‘affecting the decision of the case.’” It 
seems to us that these observations made 
with reference to an order setting aside 
ex parte decrees may well be applied as 
tests in 
oraer of the nature we are dealing with 
“affects the decision of the case” within 
the meaning of s. 105, cl. (1), O. P. C. Does 


the order in question lead to an enquiry - 


and investigation.of the case as a result 


of the enforcement, or does it prevent - 


such an enquiry? In the former case the 
final decision of the case is not affected 
merely by.reason of the enquiry being 
hel@-.by. one Judge rather than another, 
whereas in the latter the result is differ- 
ent. In arriving at a decision as to whe- 
ther an interlocutory order affects the 
decision of the case within- the meaning 


(4) 85 Ind. Cas. 808; 47 M. L. J. 641; (1924) M. W. 


N. 884; 35 M. L. T. 131; A, I R. 1924 Mad. 890; 20 L 
W, 954 
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of s. 105, cl. (1), O. P. O., the nature of the 
order in relation to the facts of the par- 
ticular case has ‘to be considered. This is 
what can be gleaned from the decisions. 
Orders setting aside ex parte decrees may 
not, in very many cases, as held in Chinta- 
mony Dassi v. Ragoonath Sahoo (5), Gulab 
Kunwarv. Thakur Das (6), Tasaddug Husain 
v. Hayat un nissa (7) and Sundar Singh v. 
Nighaiya (8‘, be attaaked in appeals in 
the suits; but if they are of the nature 
mentioned in Gopala Cheiti v. Subbier (9) 
and Athamsa Rowther v. Ganesan (4) they 
will affect the decision of the case and can 
be challenged in appeal against the final 
decrees. 

In the present case the result of the en- 
forcement of the remand order was the 
trial of the suit and an adjudication of 
the rights of the parties according to 
the merits. The eventual decision of the 
case is not affected by it andits propriety 
cannot, therefore, be questioned in second 
appeal under s. 105, cl. (1), C.P. ©. We 
must, therefore, set aside the decision of 
the learned Judgeand restore that of the 
Subordinate Judge with costs here and 
before the learned Judge. l 

V. N. V. Appeal allowed. 

A. N. A. 

(5) 22 C. 981; 11 Ind. Dec. (N. s.) 651. 

(6) 24 A. 464; A. W. N. (1902) 136. 


(7) 25 A. 280; A. W. N. (1903) 39. 
(8) 88 Ind. Cas. 920; 6 D. 94; A.I. R. 1995 Lab. 
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(9) 26 M; 604; 13 M. L. J. 308, 


CALCUTTA HIGH COURT. 
APPEALS From ORDERS Nos. 36 To 39 oF 1926. 
March 17, 1926 
Present :—Justice Sir William Ewart 
Greaves , Kr.,and Mr. Justice Mukerji. - 
GANGADAS SEA L~—InsoLvENT— APPELLANT 
In Nos, 36 AND 39 oF 1926 a 
GURUDAS SEAL—INsoLvENtT—APPELLANT 
In Nos.-37 AND 38 oF 1926 
VETSUS 
Me. PERCIVAL, OFFICIAL RECEIVER, 
AND OTHERS— RESPONDENTS IN Nos 36 AND 
37 oF 1926. 
BISWASWAR DE—Regsponpent In No. 38 - 
oF 1926. 
BADRI NARAYAN DAGA— RESPONDENT 


IN No. 39 or 1926. 
Provincial Insolvency Act (V of 1920), s. 24 (2)— 
Examination of debtor, if mandatory—Fatlure ta 
sxeming—@rder of adjudication, if vitiated. 
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The provisions of s, 24 (2) of the Provincial Insol- 
vancy Act are mandatory and failure to examine the 
debtor if hs is present in Court vitiates an order of 
adjudication of insolvency. [p. 794, col. 1.) 


Appeals against the orders of the District 
Judge, Chittagong, dated the 24th Novem- 
ber, 1925. 


Babu Nripendra Chandra Das, for the 
Appellant. - ; 

Babu Narendra Kumar Das, for the Re- 
spondents. $ 


JUDGMENT. 

Greaves, J.—These four appeals arise 
out of adjudication orders passed in in- 
solvency by the District Judge of Chitta- 
gong on the 24th November last. Appeals 
Nos. 36 and 39 are appeals by one Ganga- 
das Seal who was adjudicated on the 24th 
November, 1925; Appeals Nos. 37 and 38 


are appeals by Gurudas Seal who was. 


adjudicated on the same date. The adjudi- 
cations were made at the instance of the 
creditors. It appears that Gangadas, Guru- 
das,and Hara Gobinda were joint in estate 
and they carried on, as members of a joint 
Hindu family, a certain business. They 
had incurred debts; and on the 7th of 
Ssptember, 1923, an application was made 
to the Court for the adjudication of Ganga- 
das,” Gurudas and Hara Gobinda, the 
applications for adjudication of all the 
three being included in the same petition. 
It was held that no adjudication order 
could be made under the circumstances on 
one petition; and accordingly the names 
of Gurudas and Hara Gobinda were struck 
out and the petitioner of the 7th Septem- 
ber, 1923, proceeded as against Gangadas 
alone. On the 29th September, 1923, an 
application was made for adjudication of 
Gurudas and itis to this application that 
Appeal No. 37 relates, The acts of in- 
solvency alleged were with regard to two 
transfers, dated the 9th June, 1923, and 
the 23rd August, 1923. On the 6th of 
October, 1923, a. petition was presented 
for adjudication of Gurudas Seal. Appeal 
No. 38 arises out of this petition. On the 
8th October, 1923,an application was made 
for adjudication of Gangadas and Appeal 
No. 39 arises out of the adjudication order 
made on this petition. 


Five points are urged before us in these 
appeals. It is said first of all that except 
as regards the petition of the 7th Sep- 
tember, 1923, which now relates to Ganga- 
das alone, the applications are barred by 
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limitation, because they were made more 
than three months after theacts ofinsolvency 
alleged or rather the act of insolvency 
relating to the transfer of the ¥th June, 


1923, Secondly, it is said that all the four 


adjudication orders are vitiated by the 
failure of the Court to examine the debtors 
under the provisions of s. 24, sub-s. (2) of 
the Provincial Insolvency Act. Thirdly, 
itis said that the adjudication orders are 
bad, because the period of discharge is not 
specified in the order in accordance with 
the directions given in s. 27 of the Act. 
Fourthly, it is said that there was no find- 
ing thatthe debtors were unable to pay 
their debts; and fifthly it issaid that the 
petitioners for adjudication in Appeals 
Nos. 38 and 39 were not present and, there- 
fore, the adjudication orders are bad on 
that ground. 

I shall deal first with Appeal No. 36. 
Here no question of limitation arises, a8 
one of the acts of insolvency alleged the 
transfer of Yih June was within three 
months of the presentation of the petition. 
So far as the question of discharge is con- 
cerned, there is nothing in this as the time 
has subsequently been fixed for applying 
for the discharge. There is nothing in 
the point with regard to the proof of 
inability to pay debts, as oral evidence 
was given with regard to this and no 
cross-examination was directed against this 
evidence; and there is nothing, I think, in 
the last point, because there was evidence 
before the Court apart from’ that of the 
petitioners which would justify the Court 
in making the adjudication order. The 
only difficulty then is with regard to the 
failure to examine the debtors under the 
provisions of s. 24, sub-s. (2). This is 
mandatory, for the sub-section provides 
thatthe Court shall examine the debtors 
if they are present and sub-s. (4) provides 
that a memorandum of the substance of 
debtors’ examination shall be made by the 
Judge and shall form part of the record of 
the case. Prima facie, therefore, the ob- 
ligation to examine the debtors if they 
are present is mandatory; and the failure 
to do so prima facie would vitiate the 
order of adjudication. Butitis said that 
this is a provision inserted in the interest 
of the creditors and that it is only for them 
to ccmplain and not the debtor if he is not 
examined. Wewere referred tothe provi- 
sions Of s. d00o0f the old C P. C., and tothe 
case of Gouri Kant Burman v, Damodar Das 
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Burman (1) as an authority for the conten- 
tion put forward on behalf of the respond- 
ent. I do notthink, however, that that 
case or s. 350 of theold Code is of any 
assistance to us. Section 350 occurs ln a 
Chapter of the old Oode headed ** Insolvent 
Julgment-debtor’, and s 330 is a section 
waich stands by itself ; and clearly, there- 
fore, it was open to the Oourt to hold that 
s. 350 only applies to the judgment-debtor 
himself making the application and not to 
the application for adjudication by acredi- 
tor. Ins. 24 of the Provincial Insolvency 
Act, we are dealing with a single section 


which contains amongst other things the © 


rovigion in question; and although it is 
tune that sub-ss. (b) and (c) and sub-s, (1) 
of s. 24 only apply to the creditor and not 
to the debtor, I feel a difficulty in saying 
having regard to theexact words of sub s. 
(2) thatfailuze to examine may not bea 
ground of complaint by the debtor him- 
self, Upon the evidence before us which is 
uncontradicted, the debtors were present 
during the whole of the hearing, although 
their Pleader did not argue as their applica- 
tion for adjournment was refused. But I 
think that the sub-section is mandatory and 
that if. as here, the debtors were present in 
Court, there was an obligation on the Dis- 
trict Judge to examine them and that his 
failure to do so would vitiate the order of 
adjudication. Accordingly we think that 
the order of adjudication in respect of which 
Appeal No, 36.arises must be set aside, and 
the matter will go back to the Court below 
in order that the District Judge may ex- 
amine the debtor under s. 24, sub-s. (2), if 
heis present and then pass orders on the 
stition. 
So far as the other Appeals Nos. 37, 38 
and 39 are concerned, we think having 
regard to the order passed by a Divisional 
B3ich of this Court with regard to Hara 
G binda’s appeal a similar course as pre- 
scribed by the order in that case should be 
pursued with regard to these appeals, and 
that they should go back ie order that the 
learned District Judge may consider the 
alleged act of insolvency of the 23rd August, 
1923, as He was directed to do by the 
Divisional Bench in Hara Gobinda’s case ; 
and during such investigation he should 
examine the debtors under s, 24, sub-s. (2) 
if they are present in Court. ; 
The result, therefore, is that we set aside 


(1) 5G. W. N, 90, 
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the orders of adjudication in all these 
appeals and the matters will go back for 
the examination and investigation which T 
haveiadicated and the appeals will be final- 
iy disposed of after thie has been doné. 
Oosts of these appeals will abide the result, 
We assess the hearing-fee at one g li - 
mohur in each case. 
Mukerji, J.—I agree. 
M. BH, Cages remanded. 


LAHORE HIGH COURT. 

Srconp Civit APPEAL No. 2924 or 1925, 

March 11, 1926. a 
Present:—Mr. Justice Zafar Ali. 
HARU RAM—P.uaintire—A PPELLANT 
Versus 

GHULAM ALI KHAN—DEeErenpant— 

; RESPONDENT. 

Interest—Absence of express agreement to pay— 
Long continued payment—Inference of liability to 
pay—'Sahukara' rate. 

The fact that a borrower has been, paying interest 
throughout raises a presumption that interest was 
payable even though there was no express agreement 
to that effect. 

In the absence of an express agreement as to the 
rate Courts should allow interest at the sahukara 
rate of 6 per cent. per annum, that is the rate at 
which one money-lender charges in-his dealings with ` 
another money-lender. 

Second appeal from a decree of the Dis- 
trict Judge, Dera Ghazi Khan, dated-the ` 
lath Angust, 1925. 

Mr. Mukand Lal Puri, for the Appel- 
ant. 

Mr. Amar Nath Chona, for the Respond- 
ent, l 

JUDGMENT. —Thebalanceof Rs. 1,540 
sued on was made up of principal and 
interest which was calculated at the rate 
ofi per cent. per mensem. The previous 
account which dated from 1909 showed that 
interest at that rate had always been 
charged but the Courts below have dis- 
allowed interest on the last balance on the 
ground that no express agreement to pay 
interest was proved. But as observed “by 
the learned District Judge, the fact that 
the defendant had been paying interest 
throughout gave rise tothe presumption that 
interest was payable on the last balance - 
also and there was no evidence to rebut 
this presumption. In the absence of an 
express agreement interest should have 
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been allowed at what is called the sahukara 
rate of 6 percent. per annum, that is, the 
rate at which one money-lender charges in 
his dealings with another money-lender. 

I, therefore, accept the appeal and allow 
the plaintiff's interest at that rate. This 
comes to Rs. 308 which is half the interest 
claimed by him. The decree of the Courts 
below will be modified accordingly. The 
plaintiff will get costs on Rs. 308 in this 
Court and the lower Appellate Court and 
in proportion to Rs. 1,848 in the first 
Court. 

ALN. A, Appeal accepted. 


iat antennal 


MADRAS HIGH COURT. 
Civit Revision PETITION No. 188 oF 
925. 

July 26, 1926, 

Present:—Mr. Justice Jackson. 
TiIRUVALUR VANGIPURAM 
KRISHNAMACHARLU— DEFENDANT 

— PETITIONER 

l VETSUS 
CHITLUR VENKATASUBBIAH MINOR 
BY NeXt FKIEND KAMISETTI RANGIAH 
SETTI—P.aIntTirs—REsPONDENT. 

C. P. C. (Act V of 1908), ss. 115, 148, 151, 0. XLVII, 
r, 1-—-Decree granting time for production of succession 
certificate and in default dismissing suit—Hatension 
of time—- Application of wrong section—Interference 
by High Court—Revision. 

A decree which grants two months’ time for pro- 
duction of Succession Certificate and in default pro- 
vides for dismissal of 8 suitis a final decree and 
neither s. 148 nor s. 151, C. P. C., authorises the 
Court to extend the time fixed therein. The period, 
however, can for sufficient cause be extended by 
review under O. XLVII, r. 1. 

Where substantial justice has been done, the High 
Court will not interfere in revision merely becausé 
the lower Court has misapprehended the appropriate 
provision of law applicable to the case. 


Petition, unuers. 115 of Act V of 1908 
and s. 107 of the Government of India Act, 
preying the High Court to revise an crder 
of the Court of the District Munsif, Nanda- 
lur, in I. A. No. 940 cf 1924, in O. S. No. 250 

of 1922. 
` Mr. K Ramamurthi, for the Petitioner. 

Mr. T. K. Srinivsa Thathachari, for the 

‘Respondent. 


JUDGMENT.—Petilioner seeks to ie- 
vise the order of the District Munsif 
of Nendalur on I. A. No. 940 of 1924 ex- 
tending by six months the period allowed 
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in the decree in O. B. No, 250 of 1992 of. 
the Court for obtaining a Sutcession Certi- 
ficate. The decree runs: “Time for Suc- 
cession Certificate two months, The anit 
shall stand dismissed in default.” The 
counter-petitioner accordingly applied for 
the certificate, and finding that two months 
would be an insufficient period moved 
before its expiry for an extension. 

It cannot be said that an extensicn was 
not warranted in these circumstances and 
the only question is whether the District 
Munsif acted with jurisdiction in granting 
such an extension under ss. 148 and 15], Č. 
P. C., on the assumption that the decree wag 
a preliminary decree. It must be held that 
the decree was final, and neither s. 148 
nor s. 151 authorizes a Court to meddle 
with its final decrees, Probably the Munsif 
would have been better advised toact under 
O. XLVI, r. 1. š 

The circumstance that two months hap- 
pened to be an inadequate period was 
a sufficient reason for applying that that 
period should be reviewed. But considering 
that substantial justice has been done, the 
fact that the District Munsif misapprehend- 
ed the appropriate rule does not necessitate 
the exercise of this Court's revisional 
power, 

The petition is dismissed. There will be 
no costs, 

V. N. V. 

A, N. A. 


Petition dismis:ed, 


Bram daraa aman rt 


LAHORE HIGH COURT. 
SEconD CIVIL APPEAL No. 261] or 19:5. 
March 19, 1926, 
Present:— Mr. Justice Martineau. 
RAJADA—DEFENDANT—APPELLANT 
versus 
BARU MAL—Puatatirr—Responpext. 
Costs—Dismissal of suit—Plaintiff’s case not entire- 


ly false—Defendant’s costs, whether can be diga 
allowed. 


Where a plaintiff fails to prove his ease, and his 
suit is consequently dismissed, the deferdant is 
entitled to get his costs. The fact that the plaintiff's 
ense was not entirely false is not a groung for dis- 
allowing costs to the defendant. 

Second appeal froma decree of the Dis- 
rie Judge, Karnal, dated the 28th May, 
1925. 

Mr. Muhammad Monier, for the Appel- 
lant. 

Mr. Harish Chandra, for the Respond- 
ent. . 
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. SUDGMENT.—In1 this case the plaint- 
iff sued for money alleged to be due on 
book account, and the issue was whether 
the defendant had struck the balance in the 
plaintiff's account book. The Courts below 
concurred in dismissing the suit, finding 
that the plaintiff had failed to prove that 
the defendant had struck the balance, but 
the District Judge directed that the parties 
should bear their own costs throughout, 
and the defendant has accordingly filed a 
second appeal, asking that he may be 
allowed costs. — 
The ground given by the learned District 
Judge for not allowing costs is merely 
that it cannot be held that the case is 
entirely false. This is, however, not a 
good ground. The plaintiff had to prove 
his case and when he failed to prove it 
the defendant was entitled to his costs 
without his being required to prove that 
the case was a false one. A question of 
principle being involved a second appeal 
lies, I accept the appeal and vary the 
decree of the lower Appellate Court so far 
aa to direct that the plaintiff shall pay the 
defendant's costs in the Court below. He 
will also pay the defendant's costs is this 


Court. 


A. N. A. Decree varied. 


MADRAS HIGH COURT. 
Civiu Reviston Petition No. 240 oF 1926. 
July 29, 1926. 

Present:—Mr. Justice Jackson. 
NAGAIYA NAIDU AND OTHERS— 
D&FENDANTS—PETITIONERS 
Versus 
EKAMBARA CHETTIAR—PLaintTIFF— 
RESPONDENT. 

Madras City Tenants’ Protection Act (ITI of 1922), 
s. 2. cls. (2), (4)—Act whether vests special jurisdiction 
in Court~Deyence open under Act, nature of —C. P. 
C. (Act V of 1908), s. 115—Decision as to whether 
defendant is tenant under Madras City Tenants’ 
Protection Act-—Revision. 

The Madras City Tenants’ Protection Act does not 
vest jurisdiction in any Court. It merely creates a cer- 
tain class of privileged tenants and a defence open to a 
tenant of Madras Oity in a suit for ejectment may be 
that he belongs to this privileged class. A Court 
which has considered this defence on its merits, and 
has rejected it cannot be said to have failed to 
exercise jurisdiction. 

A decision by the Small Cause Court, Madras, that 
under s. 2, cls. (2), (4) of the Madras City Tenants’ 
Protection Act the tenancy must be exclusively ; of 
land and that, therefore, a tenant of two rooms 
with a vacant piece of land in front is not a terant 
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within the meaning of the Act cannot be said to 
be so perverse or irregular as to attract the provisions . 
of s. 115, O. P. C. 


Petition under s.115 of Act V of 1208 and 
s. 107 of the Government of India Act pray- 
ing the High Court to revise an order of 
the Court of the Madras Small Causes, in 
Ejectment Suit No 158 of 1924, dated the 
22nd October, 1925. 

Mr. V. Stvaprakasa Mudaliar, for the 
Petitioners g 

Mr K. Duraiswami Iyengar, for the Re- 
spondent. 

JUDGMENT. —The petitioner seeks. to 
revise the judgment in Ejectment Suit 
No. 158 of 1924, Madras Court of Small 
Causes, 

The ground for revision is that the Judge 
failed to exercise the jurisdiction vested in 
him by the Madras City Tenants’ Protec- 
tion Act 111 of 1922. It isnot correct to 
say that this Act vests jurisdiction in any 
Court. The Act creates a certain class of 
privileged tenants and a defence open to a 
tenant of Madras City in a suit for eject- 
ment may be that he belongs to this pri- 
vileged class. A Court which has consider- 
ed this defence on its merits, and has 
rejected it cannot be said to have failed to 
exercise jurisdiction. 

The short point for decision by the lower 
Court was whether the tenant of two roons 
with a vacant piece of land infront was a 
tenant as defined by Act III of 1927, 
Under s. 2 (4) a tenant means a tenant of 


_land, and under s. 2 (2) land does not in- 


clude buildings. To hold, therefore, that 
the tenancy must be exclusively of land, 
cannot be said to be so perverse or irregular 
as to attract the provisions of s. 115, C. P., 
©. The petition is dismissed with costs. 
V.N. V, Petition dismissed. 
LANG A. 


LAHORE HIGH COURT. 
Second Crvit APPEAL No, 2254 or 1925, 
February 3, 1926. 
Present:—Mr. Justice LeRossignol. 
GULZARI MAL-—PLAINTIFR— 
APPELLANT 
VETSUS 
DUMAN AND oTHERS— DEFENDANTS — 


RESPONDENTS. 

Partition suit—Plea that property has already been 
partitioned—Dismissal of suit, whether proper- 
Amendment of suit into one for recovery of share 
allotted, propriety of. 
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JA suit for partition and separate possession is not 
liable to be dismissed merely on the ground that a 
partition had already been -effacted between the 
parties and a specific portion had besn allotted to the 


plaintiff's share, but the plaintiff in such a case ` 


should be permitted to amsnd the plaint so as to 
convert the suit into one for possession of the specific 
share allotted. 


Second appeal froma decree of the Ad- 
ditional District Judge, Ferozspore, dated 
the 9th July, 1925. 

Mr. Fakir Chand, for the Appellant. 

Mr. Shamair Chand, for the Respondents. 

JUDGMENT.—Akki had three sons, 
Nadir, Hasal and Kala, and Hasal had a 
son Lalu. Ia 1920, Lalu purported to sell 
one-third share of the house to the. plaintiff 
who brought the action out of which this 
appeal arises for possession by partition of 
his one-third share. The suit was decreed 
by the trial Court which decided against 
the defendants’ contention that they had 
been holding adversely to Lalu for more 
than 12 years. On appeal the District 
Judge held that the house had ceased to be 
joint property and the suit was not main- 
tainable on this technical ground and he, 
therefore, dismissed the suit. 

For the appellant itis urged that on the 
finding that the three sons of Akki had 
been dealing with their portions of the 
house as their own respective severalty the 
District Judge should not have dismissed 
the suit on a technical ground, but should 
have permitted the plaintiff to amend his 
plaint and sue for that portion of the house 
which was found to have been allotted to or 
appropriated by Hasal. In my opinion this 
contention has force. There is no proof of 
formal partition, and all that the Court 
finds is that there was a partition in fact 
and the plaintiff's claim was for possession 
of that portion of the house which had fallen 
to Hasal's lot. The lower Court did not 
find that the plaintiff's claim was barred by 
time and this question should now be defi- 
nitely settled. 

T accept the appeal, set aside the order of 
the Court below and direct that the plaintiff 
be allowed to amend his plaintso as to con- 
vert the suit into one for possession of the 
share which was allotted to Hasal. Stamp 
on this appaal shall be refunded and costs 
shall be costs in the cause. 

A, NA, Appeal allowed. 


BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION BUIT 
No. 63 oF 1928. 

September 15, 1923. 
Present:—Mr. Justice Mirza. 
GULAM HUSSEIN BUNDEALLY 
HURJI—PLAINTIFES 

i VETESUS 
PIARALLY ABDULLA DOSSAL 
AND SONS— DEFENDANTS. 

C. P. C. (Act V of 1908), 0. XXII, r. 8—Insolvency 
of plaintiff—Oficial Assignee continuing suit— Se- 
curity for costs—Cosis subsequent to substitution of 
assignee on record, security if can be demanded for. 

An assignee in bankruptcy who applies to continue 
a suit fled by a person before his bankruptcy can 
be called upon to give security only for the cosis 
incurred in the suit before the assignee is brought on 
record and not for the entire costs of the suit till its 
termination. [p. 798, col. 2.] 


JUDGMENT.—The original plaintiffs 
filed this suit against the defendants claim- 
ing a sum of Rs. 11,140, interest, and costs: 
The original plaintiffs were adjudicated 
insolvents, and the 2nd plaintiff, the 
Official Assignee of Madras, was brought 
on the record as the 2nd plaintiff being 
their assignee in insolvency. 

By an order made by Taraporewala, J., 
dated March 12, 1925, the Official Assignee 
of Madras was ordered to deposit a 
sum of Rs. 1,500 as security for the defend- 
ants’ costs incurred up to that date. The 
learned Judge further ,ordered that the 
plaintiffs (meaning the defendants) be at 
liberty to apply for further security as 
further costs are incurred. 

The defendants, under the liberty so 
reserved to them, have, by their Chamber 
Summons, dated September 1, 1925, called 
upon the Official Assignees of Madras to 
deposit a further sum of Rs. 4,000, or such 
other sum as to this Court may seem proper, 
as security for the defendants’ costs in- 
curred subsequent to the date of the origin- 
al order. 

The practice in England appears to be 
that whenever a liquidator, or assignee in 
bankruptey, adopts the proceedings which 
were instituted previous to the liquidaticn, 
or previous to the bankruptcy, he is held 
liable for all the costs incurred ineluding 
the costs incurred prior to his coming cn 
the scene. Order XXII, r. 8, appears in 
effect to Incorporate that practice in the 
case of the Official Assignee adopting the 
proceedings which were instituted previous 
to the insolvency, Order XXII, r, 8 provides 
as follows:— 
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“(1) The insolvency of a plaintiff in 
any suit which the assignee or Receiver 
might maintain for the benefit of his credi- 
tors, shall not cause the suit to abate, 
unless suchassignee or Receiver declines to 
continue the suit or (unlessfor any special 
reason the Court otherwise directs) to give 
security for costs thereof within such time 
as the Court may direct. ; 

“(2) Where the assigneeor Receiverneglects 
or refuses to continue the suit and to give 
such security within the time so ordered, 
the defendant may apply for the dismissal 
of the suit on the ground of the plaintiff's 
insolvency, and the Court may make an 
order dismissingthe suit and awarding to 
the defendant thecosts which he has incurred 
in defending the same to be proved as a 
debt against the plaintiff's estate.” 

It is contended, on behalf of the defend- 
ants, that what O. XXII, r. 8, contem- 
plates is, security for the costs of the suit 
incurred in the past and to be incurred 
in the future until its termination. It 
appears that Taraporewala, J., has accepted 
the contention as being correct. With 
great respect to the learned Judge, I 


differ from himin the interpretation of: 


O. XXII, r.8 It appears to me that the 
object of O. XXII, r.8, is to make the 
Official Assignee, in case he fails in the 
suit, liable for all costs of the suit, and not 
only liable forsuch costs as were incurred 
after: he appeared onthe scene. It would 
be inequitable to allow the Official Assignee 
under such circumstances to contend that 
for the previous costs the defendants should 
go pro rata with the other creditors of 
the insolvent. This is now the well estab- 
lished practice of the English Oourts, and, 
in my opinion, all that this rule does is to 
incorporate that practice by providing that 
the Official Assignee shall give security for 
the costs of the suit incurred before he 
adopted the proceedings. 

Order XXII, r. 8, sub r, (1), requires the 
Official Assigneeto give security for the 
costs of the suit. By that what is intend- 
ed, in my opinion, is, the costs of the suit 
incurred up to the date when the Official 
Assignee is made a party plaintiff to it. 
Were, the intention of this ruleas con- 

tended for by the defendants, one would 
expect to find the Legislature use language 
similar to that of O. XXV,r. 1. Order XXV, 
r. 1,in cases where it applies, requires the 
plaintiff to give security for the payment 
of all costs incurred, and likely to be incur- 
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red, by any defendant. Were the Official 
Assignee himself to institute proceedings, 
it is common ground that there is no pro- 
vision in the Code which would compel 
him to give security forthe costs of the 
action which he institutes. In cases where 
he is sued asa defendant, he is liable for 
costs not personally butto the extent of 
the assets of theinsolvent that may bein 
his hands, but where he institutes pro- 
ceedings in his own nameas plaintiff, he 
is liablefor those costs personally like any 
other litigant: see In re Glanville, Hx parte 
Jenkins (1). In the present caseit is clear 
that the Official Assignee is personally liable 
for the costs of the suit incurred after he has 
become a co-plaintiff. Whether the assets 
in his hands are sufficient or insufficient, 
he must personally pay the costs to the 
full extent after he became a party plaintiff 
should he lose the action. 

Under the circumstances, it cannot have 
been the intention of the Legislature to 
handicap the Official Assignee where he 
adopts the proceedings instituted previous 
to the insolvency by making him give 
security to the full extent for thecosts of 
the suit both already incurred and to be in- 
curred untilits termination. 

The latter part of the order made by 
Mr, Justice Taraporewala, I am of opinion 
was without jurisdiction, and is not bind- 
ing upoo the parties. Under these cir- 
cumstances the summons should be dis- 
charged with costs, i 


A. N. A, Summons discharged, 
(1) (1885) 2 Morr. 71; 33 W. R. 523. 


| PATNA HIGH COURT. 

First OıvıL Appears Nos. 107 To 111 or 1925, 
November 2, 1925. 

Present :—Mr. Justice Das and 
Mr. Justice Adami. 
BIHARI LAL MITTER— APPELLANT 
VETSUS 
TANUK LAL MANDAR AND OTHERS — 
RESPONDENTS. 

C. P.C. (Act V of 1808), s. 47, O. XXI, r. 22— 
Execution sale—Notice under O. XXI, r. 22 not serred 
—Application to set aside, nature of— Second appeal, 
whether lies—Limitation—Limitation Act (IX of 
1908), s. 18, Art. 181— Fraud, what constitutes. 

An application to set aside an execution sale -on tke 


ground tlatno xotice was serred as required by 


Ó. XXI, r.22, ©. P. O, falls within 6.47, O, P, C, 


- (971 O. 1996] 
and a second appeal lies to the High Court from orders 
passed thereon. [p. 799 col. 1.] bot 

Such an application is governed by the three years’ 
rule of limitation and time begins to run from the 
date of the sale. :p. $00, col. 1.] 

A finding of negligence or carelessness on the part 
of a process-server or identifier is an entirely in- 
sufficient basis for a finding of fraud. fibid.] 

Fraud is the result of deliberate contrivance on the 
part of a party for his own advantage. |p. 799, col. 2.] 


First appeals against an order of the 
Sub-Judge, Bhagalpur, dated the 20th 
March, 1925. , 

Mr. 8. C. Majumdar, for the Appellant. 

Mr. Navadwip Chandra Ghose, for the Re- 


spondent, 
JUDGMENT. 

Das, J.—These appeals are directed 
against the order of the learned Additional 
Subordinate Judge of Bhagalpur, dated the 
20th March, 1925, by which he confirmed the 
orders of the learned Munsif setting aside 
certain sales both under O. XXI, r. 22, and 
under O. XXI, r. 90 of the Code. So far 
asthe applications can be read as appli- 
cations under the provision of O. KAT, r. 90, 
no appeal lies to this Court; but then the 
applications were made both under s. 47 and 
under O. XXI, r. 90 of the Code. It was 
contended that notices under O. XXI, r. 22, 
were not served in the cases and that 
accordingly the sales ought to be set aside 
under the provision of s. 47 of the Code. 
The orders upon the question whether 
notices under O. XXI, r. 22 were or were not 
served must be regarded as orders under 
s. 47 of the Code and second appeal lies to 
this Court. I will, therefore, only consider 
the question whether the petitioners are 
right in saying that notices under O. KAT, 
r. 22 were not served and whether their appli- 
cation was’ not barred by limitation. So far 
as the first question is concerned, it is the 
concurrent finding of both the Courts that 
notices under O. XXI, r. 22, were not served 
and this is a finding of fact which is bind- 
ing on us in second appeal. We must 
accordingly hold that notices under O. XXI, 
r. 22, were not served in these cases. 

But then a very important question arises. 
In one of these cases, Miscellaneous Case 
No 146 of 1924 which is the subject-matter 
of Miscellaneous Appeal No. 108 of 1925, 
- the property was sold so far back as the 
18th of July, 1918 and the application was 
made beyond three yearsfrom the date of 
sale. It may be mentioned that although 
the property was sold on the 18th July, 1918, 
delivery of possession was not taken until 
the 80th July, 1921, and it may be conceded 
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that the application for setting aside the 
sale was made within 3 years from 30th J uly, 
ly21. The main ground upon which the 
Court of first instance decided the issue of 
limitation in favour of the petitioners was 
that they were kept from the knowledge of 
the right to apply for setting aside the 
sale under the provision of O. XXI, 
T. 22 by means of fraud. It is maternal, 
therefore, to consider whether the actual 
findings at which the learned Munsif has 
arrived are findings from which an 
inference of fraud can be raised. Ihave 
scrutinized the judgment of the learned 
Munsif with great care and, in my opinicn, 
there is no legal finding of fraud in Lis 
judgment. For instance, in dealing with 
the question whether the process was served 
the learned Munsif says as follows : 

“In none of these cases it appears from the 
reports that the process-server made a bona 
fide substantial effort or proper enquiries to 
find out when and where the judgment- 
debtor was likely to be found in order to 
justify their hanging up of the process to 
his door to constitute legal service,” 

And then he says: 

“That being so, and there being oral evi- 
dence of the petitioner and his witnesses 
Nos. 2, 3,and4 that to their knowledge 
never had any prucess-server served the 
notices on the judgment-debtor such as are 
contemplated by the provision of O. KAT, 
r. zZor r. 66 and the reports indicating 
clearly thatthe judgment-debtor was ug- 
doubtedly never met by them withcut any 
real or even perfunctory effort to find him 
out, the natural inference of suppressicn 
of the processes appears tobe made out in 
favour of the applicant in all these caseg 
including Case No. 149.” 

Iam unable to agree with the learned 
Munsif on the point. Thereis all the differ- 
ence in the world between a failure to serre 
the notices and a deliberate contrivance on 
the part of a party to suppress the notices, 
The oneisdueto negligence, carelessness 
or various other circumstances ; the other 
is the result, as I have said of a deliberate 
contrivance on the part ofa party for his 
own advantage. In dealing with thcse 
cases, I have noticed the case with which 
the Subordinate Courts arrive at findings cf 
faud withoutconsidering for a moment Lew 
serious these findings may be for ike [ere 
ties concerned. 

All that the judgment of the learred 
Munsif establishes is that ihere was Leg lis 
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gence or carelessness on the part of the pro- 
cess-server or the identifier. “This, in my 
opinion, is insufficient asa basis fora find- 
ing of fraud. The learned Subordinate 
Judgə on appeal hasnot gone beyond the 
findings of the learned Munsif. In my 
opinion, therefore, fraud has not been estab- 
lished in these cases, That being so, so 
far as Miscellaneous Case No. 146 of 1924 
is concerned itis clearly barred by limita- 
tion. Mr. Naresh Chandra Sinha arguing 
on behalf of the respondents contends that 
the right toapply accrued not on the 18th 
July, 1918, when the sale took place but on 
the 30th July, 1921, when the delivery of 
possession was taken by the decree-holder. 
I am unable to agree with this contention. 
The application is in substance an applica- 
tion for setting aside the sale and it is 
the sale which is the subject-matter of the 
application and, therefore, the right to apply 
clearly accrued to the petitioners on the 
18th July, 1918. It may bethat the peti- 
tioners have a grievance against the order 
for possession ; for as Mr. N. C. Sinha 
points out that thesale being a nullity it 
was not. necessary for them to apply for 
setting aside that which has no substance 
in the eye of law. That maybe so, and it 
may be that Mr. N. O. Sinha’s client may 
still bring a suit for recovery of possession 
ofthe property within twelve years from the 
date of delivery of» possession, but the ap- 
plication for setting aside the sale must 
be governed by thethree years’ rule and 
it must fail as, in my opinion, fraud has 
not been established by the petitioners. I 
would accordingly allow Miscellaneous 
Appeal No. 108 of 1925 and dismiss Mis- 
cellaneous Case No. 146 of 1924 with costs in 
ali the Courts. F 

So far as the other appeals are concern- 
ed, itis not disputed that the applications 
for setting aside thesale were made within 
three years from the date of the sale, That 
being so, clearly the point of limitation 
must be decided in favour of the respond- 
ents and asthe findings of fact at which 
the lower Appellate Court has arrived are 
findings which are binding on us in second 
appeal, son the question whether notices 
under O. XXI, r. 22, were in fact served on 
the respondents, we must dismiss those 
appeals with costs in all the Courts. 

Adami, J.—I agree. ; 

ALN, A, Decree accordingly. 
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- LAHORE HIGH COURT. 
Civiu Revision Perition No. 658 or 1925. 
April 8, 1926. 

Present:—Mr. Justice LeRossignol. 
JALLA RAM—PLAINTItTF—PETITIONER 
VErsus 
LABHU-—Derenpant— RESPONDENT. 

Limitation Act (IX of 1908), s. 19-—Acknowledgment, 
suit whether can be based on—Amendment of plead- 
ings—Dismissal of suit on technical grounds where 
slight amendment only necessary, propriety of. 

The view that a suit cannot be maintamed ona 
mere acknowledgment of a debt is of doubtful 
correctness inasmuch as an acknowledgment of a 
debt at least implies a promise to pay. 

A Court will not be justified in dismissing a suit 
altogether on the technical ground that it is based 
on,& mere acknowledgment of a debt, where the 
plaint recites the antecedent transactions, documents 
relating to them are filed with the plaint and all that 


is required, at the most, is a slight amendment of the 
plaint. 


Petition from a decree of the Senior 
Sub-Judge, Sheikhupura, dated the 17th 
June, 1925. 

Mr. Beni Parshad Khosla, for the Peti- 
tioner. 

JU DGMENT.—The suit has been dis- 
missed on the highly technical ground that 
the suit cannot be maintained ona mere 
acknowledgment of debt. This view of the 
law is of doubtful correctness, for an ac- 
knowledgment of debt at least implies a 
promise to pay. 

Moreover, the plaint does recite the an- 
tecedent transactions and a copy of the 
earlier account was filed with the plaint. 

At the most, all that was required was a 
slight amendment of the plaint, so as to 
implead specifically the antecedent transac- 
tions. 

I accept the petition, set aside the lower 
Court's decree and remand for trial on the 
merits after amendment as indicated above. 

A, N. A. Case remanded, 
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BOMBAY HIGH COURT. 
CRIMINAL APPLICATION No. 183 og 1923. 
June 30, 1926. 

Present: —Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 

In re LLEWELYN EVANS—Apenicwnt. 

Gr. P. C. (Act V of 1898), ss. 840, 5614—Remand, 
nature of—Accused, right to legal assistance —Police, 
if can disallow access to legal advisers—Criminal 
Courts, power to order Police to permit access— 
Inherent power to prevent abuse of process —‘Precess,’ 
meaning of. 

In view of the provisions of s. 810, Cr. P. C., an 
accused should be at liberty to be defended bya 
Pleader notonly at the time the proceedings are 
actually going on but should be allowed a reasonable 
opportunity, if in custody, of getting into communi- 
cation with his legal adviser for the purpose of pre- 
. paring his defence. The Police cannot legitimately 
claim that an unconvicted prisoner who has been 
remanded to their custody should not be allowed to 


see his legal adviser until they choose to permit the 
same. [p. 801, col. 2.] 

In the exercise of its inherent power to prevent an 
abuse of its process, a Criminal Court can order the 
Police to permit an accused, who has been remanded 
to Police custody to have access to his legal advisers. 
Such a procedure is warranted by the provisions of 
6. 561A, Or. P. C. [p. 802, col. 2.7 


_ Per Fawcett, J.—‘Process' is a general word mean- 
ing in effect anything done by the Court. [p. 802, col. 


_ Per Madgavkar, J—Courts are not debarred of 
jurisdiction until Police investigation is complete, 
the charge-sheet is sent up and the Police custody 
has ceased. [p. 803, col. 2.] 

A remand is, in essence, time granted to the Police 
to complete their investigation and to decide either 
to release the accused under s.169, Cr. P. O., or 
. under s. 170 to send him up with a charge-sheet, 

before the Court begins its enquiry. A remand does 


not necessarily imply exclusion of legal assistance. fp. 
804, col. 1.] j i 


Mr. Kemp (with him Messrs. Crawford, 
Bayley d Co), for the Applicant. 


Mr. 8S. S. Patkar, Government Pleader, 
for the Crown. 


JUDGMENT. 

Fawcett, J.—The Commissioner of 
Police through thə Government Pleader 
“now informs us that he agrees to allow any 
member of the petitioners’ firm, or any re- 
presentative appointed by them, reasonable 
access to the accused Llewelyn Evans, from 
time to time, so long as ihe said Llewelyn 
Evans remains remanded in Police custody, 
and in accordance with the corresponding 
r. 995 of the Jail Manual, Part I, as to an 
interview between an unconvicted prisoner 
and his legal adviser, that is to say, it 
should take place within sight, but out of 
hearing, of a Police Officer. ‘This satisfies 
Mr. Kemp for the petitioners, 

In the circumstance, it is unnecessary for 


öl 
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us to deliver judgments such as would 
have been necessary, if the refusal of the 
Commissioner of Police had been persisted 
in. But, the question being one of general 
importance, I may say that, we have come 
to the conclusion that the Police cannot 
legitimately claim that in no circumstances 
should an unconvicted prisoner, who has 
been remanded to their custody, be allowed 
to see his legal adviser, until they choose 
to permit this. 

In the present case, if was contended 
that the legal adviser should not have 
access to the accused until the Police in- 
vestigation is complete. That practically 
amounts to saying that, until there had 
actually been a report made to the Magis- 
trate committing the accused, under s. 74 
of the City of Bombay Police Act IV of 
1902, the prisoner should not have an 
opportunity of communicating with his 


legal adviser, if he desired todoso. That 
is a principle which, I think, cannot be 
upheld in the present day. The days 


have long since gone by, when the State 
deliberately put obstacles in the way of an 
accused defending himself, as, for instance, 
in the days when he was not allowed even 
to have Counsel to defend him on a charge 
of felony. The present day trend is quite 
in the opposite direction, as was shown by 
the recent report of what was known as the 
Rawlinson Committee in Exgland. In that 
case there had been some obstruction to 
the accused, who had been arrested, com- 
municating at once during the night with 
his friends or legal advisers; and I think I 
am correct in saying that, on the reportof the 
Rawlinson Committee, steps were taken to 
lay down definitely that no obstruction 
should be putin.the way of an unconvict- 
ed prisoner communicating with his legal 
adviser. In India we have the provisions 
of s. 340, Cr. P. ©., which, as amended in 
1923, extend to the case, not only ofa 
person, accused of an offence in a Criminal 
Court, ‘but to the case of any person against 
whom proceedings are instituted under 
the Codein any Court. That section cer- 
tainly contemplates that the accused should 
not only be at liberty to be defended by 
a Pleader at the time the proceedings are 
actually going on, but also implies that he 
should have a reasonable opportunity, if in 
custody, of getting into communication with 
his legal adviser for the purpose of prepar- 
ing his defence. The same policy is shown 
in s. 40 of the Prisons Act IX of 1894, which 
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lays down that, subject to proper restric- 
tions, an unconvicted prisoner should be 
allowed to see his legal adviser in Jail. 
And, so far as the question arises in regard 
to Police custudy, speaking generally, it 
seems to me that the same principle suould 
ordinarily be tollowed. 

But, of course, there are other considera- 
tions that legitimately arise. The main 
object of remauding an accused into Police 
custody is that the Police should get some 
help towards their investigation. It may, 
for instance, be necessary that the accused 
should be identified by certain witnesses; 
the Police, therefore, should have him at 
hand so that they can arrange for an iden- 
tification parade, or any other necessary 
steps for getting proper evidence as to 
identification. Again, it must be remem- 
bered that the investigating officer has to 
decide whether there are, or are not, 
sufficient grounds to commit the accused to 
a Magistrate's Court, and, therefore, it is 
reasonable that the Police, who may not 
have time todo this in twenty-four hoars, 
should be able to get the explanation of the 
accused regarding any charge against him, 
and that this explanation should be con- 
sidered before the olticer decides whether 
there are, or are not, sufficient grounds. 
Therefore, while on general principles, 
especially thoseembodied ins, 340, Cr, P, O., 
the legaladviser should have access to an 
accused person, yet obviously that should 
not be abused. For instance, a Pleader 
cannot insist on going to see an accused 
person at any time that suits him, for that 
would hamper the Police investigation. 
Also,if the Police have reason to believe 
that a particular Pleader has abused his 
libeity of access, for instance, by tamperivg 
with witnesses, then, of course, they would 
“be quite justified in objecting to that 
` particular Pleader having access to the 
prisoner. But this Court has, I believe, 
consistently upheld the view that no undue 
obstacles should be putin the way of an 
accused preparing his defence. Thus, so 
long ago as 1863, in In the matter of the 
petition of Shek Dadabhai (1) it was laid 
down that prisoners and others ought to 
have fullest opportunity for giving vakalat- 
namas to whomsvever they pleased. The 
‘High Court there disapproved ot difficulties 
being put in the way of the prisoner 
executing a vakalainama that his friends 
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had arranged for. And, in Queen-H'mpress 
v. Wasudev Harichapekar (2) where the 
investigating Magistrate had refused to 
allow the Pleaders appointed by the wife 
of the accused to see the accused, so 
that they might get a vakalainama 
sigued by him, and take instructions from 
him for his defence, Mr. Justice Parsous 
described this as “lunproper conduct,” and 
said the duty of the Magistrate was to 
have atffurded the accused und his friends 
every opportunity of making his defence. 
Consequently, I think, the high claim that 
is put forward on behalf of the Police 
cannot be sustained, unless thera are ex- 
ceptional circumstances which do not exist 
in this case; and I am glad that the Police 
Commissioner has seen fit to withdraw 
his objection in the manner I have stated. 

As regards jurisdiction, I may say that 
I have come to the conclusion that this 
Court would have power under s. 561A, 
Or. P. C., to interfere, inasmuch as this 
would be necessary to prevent an abuse 
of the process of a Court. In the present 
case, the Third Presidency Magistrate has 
passed orders, under s.70 of the Oity of 
Bombay Police Act, remanding the accus- 
ed to Police custody. That ia a process of 
that particular Court, for “process” is a 
general word, meaning in effect anything 
done by the Court; and it would, I think, 
in the present case, be an, abuse of that 
process, if the Police were to take advantage 
of it to prevent the accused’s legal advisers. 
having the eccess to. the accused, that they 
would be allowed, under s. 40 of the 
Prisons Act, if the accused were in Jail. 
Accordingly, I would have been prepared 
to pass orders in favour of the petitioners 
to the extent containeu in the consent order. 

Madgavkar, J.—The two questions 
which arise in this application are: 

Firsily, whether this Court is competent 
to order that a person arrested for a cogniz- 
able offence and remanded by the Magis- 
trate into Police custody should have access 
to his legal advisers? 

Secondly, if this Court is so competent, 
what order should be passed in this case? 


On the second point, it is not necessary 
to enter at length in view of the modified 
atlituue on behalf of the Police this 
morning, consenting to such access, in 
contrast with their opposition yesterday. 
It suffices to say that the accused Evans 


(2) 1 Bom. L. R. 856. 
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was arrested at Aden about fourteen days 
~ ago and was brought down to Bombay 
under arrest on a charge of criminal breach 
of trust. The Magistrate has granted a 
remand up to July 10, in Police custody. 
The Police have refused his legal adviser 
access to him and the Magistrate has 
held that he has.no jurisdiction to order 
access, An urgent application to this Court 
was made on his behali yesterday, and 
was opposed fðr the Police yesterday. 
To-day, Just as we were about to deliver 
judgment, the Police hava expressed their 
willingness to give him the access sought. 

The first question, however, is import- 
ant, and no decision was cited to us in 
arguments. I deem it, therefore, necessary 
to record my considered opinion. 

It was argued for the petitioners that 
this. Court had jurisdiction under s. 561A, 
Or. P. ©., and our attention was also invit- 
ed to the provisionsofs.40 of the Prisons 
Act, 1X of 1894. 

On behalf of the Police it was contended 
that the accused wasin exclusive Police 
custody within the meaning of s 3,cl. 
(1) (a), of the Prisons Act IX of 1894, 
and the Act, therefore, did not apply; 
that he was under remand under s, 70 of 
the.City of Bombay Police Act (IV of 1902), 
as in thecase of Ponde v. Emperor (3), 
and that this Court had no jurisdiction 
even under s. 061A ofthe Cr. P, OC. 

The terms of s. 561A are, perhaps from 
their very nature, wide. “Inherent juris- 
diction,” “to prevent abuse of process,” 
“to secure the ends of justice,” are terms 
incapable of definition or enumeration, and 
‘capable at the most of test, according to 
well-established principles of criminal juris- 
prudence. The results of such tests 
might in certain cases be doubtful or in- 
decisive, as, for the matter of that, they 
may be, inthe case of medico-legal tests 
by more exact sciences such as chemistry. 
Nevertheless, in the absence of any other 
method, we have no choice left in the ap- 
plication of thissection except such tests, 
subject to the caution to be exercised in 
the use of our inherent jurisdiction and the 
avoidance of interference in details, usually 
best left to the Executive. 

What then are the “ends of justice"? To 
the particular result in any particular 
case justice is indifferent. The end of 
justice is no more conviction than acquittal. 


(3) 88 Ind. Oas. 605; 27 Bom. L. R. 612; 49 B. 623; 
A. L R. 1925 Bom. 387; 26 Cr, L. J, 1181. 
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It is justice, by the ascertainment of the 
truth as to the facts on a balance of evi- 
dence on eachside. If so, do the ends of 
justice require, or do they not, that the 
accused person from the moment of his 
arrest should have reasonable access to his 
legal advisers; or does it suffice that this 
access should commence under the Prisons 
Act IX of 1894 from the time when the 
exclusive Police custody has ceased? To 
this question, the answer is, in my opinion, 
clear. Ifthe end of justice is justice and 
the spirit of justice is fairness, then each 
side should have equal opportunity to pre- 
pare its own case, and to lay its evidence 
fully, freely, and fairly, before the Court. 
This necessarily involves preparation, Such 
preparation is far more effective from the 
point of view of justice, if it is made with 
the aid of skilled legal advice—advice so 
valuable that in the gravest of criminal 
trials, when life or death hangs in the 
balance, the very State, which undertakes 
the prosecution of the prisoner, also pro- 
vides him, if poor, with suck legal assist- 
ance, 

Further, it is to be observed that the 
Courts are not debarred of jurisdiction until 
the investigation is complete, the charge- 
sheet is sent up, and the exclusive Police 
custody has ceased. Sections 497 and 498 
of the Cr. P. O., for instance, give the Court 
ample authority to release the prisoner on 
bail from exclusive Police custody. Sec- 
tion 493, Cr. P. C., in particular, gives, 
and has been construed by the Courts, as 
giving to this Court unfettered judicial 
discretion in the exercise of this power. A 
fortiori, it appears to me that, if access of 


his legal adviser to the accused is neces- 


sary, as it normally is, for the ends of justice, 
which require the point of view to be taken, 
not merely of the prosecution, but also of 
the accused, then this Court has, under 
s. 551A, Cr. P. C., ample powers to secure 
that end and to see that such access is not 
prevented. Where the ends of justice so 
require, the accused must forfeit his liberty 
from the moment of his arrest. But, unless 
the ends of justice go require, he must not 
merely. because of his arrest and custody, 
lose or be prejudiced in his defence and 
its preparation by deprivation of legal 
advice. 

Moreover, s. 340, Cr. P, O., in terms gives 
the accused person a right to be so de- 
fended. And this right begins from the 
moment that any person is “accused of an 
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whom proceedings are instituted under this 
Code in any such Court’. An application 
by the Police for remand falls under 
s. 167, Cr. P. C., and can be held to be a pro- 
ceeding instituted under this Code in that 
Court. Therefore, at least from the moment 
after the twenty-four hours of arrest that 


‘he appears before the Court, this right, in 


my opinion, begins. His legal advisers can 
appear, oppose the remand, offer bail, or 
make any other legal application on his 
behalf. Heis an accused and appears as 
such before that Court, and he does not 
become so only when the charge-sheet is 
sent up. I am of opinion, therefore, 
that even under s. 349, Or. P. O., the law 
contemplates that such access should be 
allowed before and irrespective of the 
charge-sheet. And cases are conceivable, 
where, under legal advice, such evidence 
for the accused could be placed before 
the Police, and the latter decide under 
s. 169 not to prosecute or send up a charge- 
sheet, 

A remand is, in essence, time granted to 
the Police to complete their investigation 
and decide either to release the accused 
under s. 169, or, under s. 170, Or. P. C., to 
send him up with a charge-sheet, before 
the Court begins its inquiry. Whether, 
meanwhile, the accused should be released 
on bail or not, and if he is not released but 
is retained in custody, whether that custody 
should be exclusively Police or should be 
the custody of the Magistrate in the 
circumstances of each case, are matters in 
which this Court does not ordinarily inter- 
fere: Ponde v. Emperor (3). Itdoes not 
follow thata remaud necessarily implies 
exclusion of legal assistance. 

As a matter of fact, as far as I am aware, 


“such access is usually allowed in practice, 


‘the only exception being where there is 
reason to believe that the ends of justice 
might suffer or be defeated by such access. 
But this can hardly be assumed in the case 
‘of members of a profession of the status 
of the legal profession. The presumption 
should rather be that the ends of justice 
would not be defeated but, if atall, be 
furthered. 

For these reasons, I am of opinion that 
this Court is competent to pass the order 
prayed for by the petitioner. 

On the second point, little need be said 
inview of what has fallen this morning 
from the learned Government Pleader. But 
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offence before a Criminal Court or against- 
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yesterday, in answer to an express question . 
of mine, he mentioned three days as the 
period within which possibly the investi- 
gation might be completed. It appeared to 
me, if the alleged offence regarded amounts, 
suspected to. have been misappropriated 
over a period of five years, and, therefore, 
involved unravelling of the accounts of an 
important Bank, for this period, that this 
period of three days was a pious hope rather 
than a confident expectation, and might 
be considerably prolonged. However, it 
appears that the Police are now willing 
to allow his legal advisers access to Evans. 
And, speaking for myself, Iam glad that 
the Police, on re-consideration, have 
modified their previous attitude, even at 
the eleventh hour, and have now taken up 
a position more in accord with the law. 
A, N. A. Order accordingly. 


TRIAL 


OUDH CHIEF COURT. 
CRIMINAL Rererunce No. 5 or 1926. 
February 17, 1926. 
Present:—Sir Louis Stuart, Kr., Chief 
Judge. 

SHEO NATH AND OTHERS— PETITIONERS 
versus 

EMPEROR—OpposiTe PARTY. 

Penal Code (Act XLV of 1860), ss. 147, 452-—-Un- 
lawful assembly for committing offence under s. 482— 
Separate sentences, legality of. MP 

The members of an unlawful assembly formed for 
the purpose of committing an offence under s. 452, 
Penal Code, can, where they commit such an offence, 
be separately sentenced under ss. 147 aud 452, Penal 
Code. [p. 805, col. 2.) 

Case reported by the Second Additional 
Sessions Judge, Lucknow at Uuao, under 
8.458 of the Cr. P.C. 

ORDER OF REFERENCE. 

In this case the petitioners have been 
convicted separately of offences under 
ss. 147 and 452, Indian Penal Code, and 
sentenced separately, the sentences to run 
consecutively. 

The case was tried by an Urdu knowing 
Bench of Honorary Magistrates and the 
charge was drawn up in Urdu. I have 
read it. Itis not all that it should have 
been in setting forth clearly the common 
object of the unlawful assembly, which 
was necessary for the charge unders. 147, 
Indian Penal Code. The words are, ‘where- 
AB you............ on 9th February 1925, to- 
wards the evening, at Gurenda, ba niat 
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mushtarik, balwi karne ki gharaz se tay. 
yari karke, Sheonath ke makan se Gurdyal 
Bhurji ke makan par gae, aur uske makan 
me madakhlat beja bakkana karke marpit 
ki.” The above shows that a certain inten- 
tion has been repeated twice but the com 
mon object has not been expressly told; or 
to be more precise, it has been said that the 
accused persons proceeded from the house 
of Sheonath (one, of the accused) to the 
house of Gurdyal Bhurji (the complainant) 
with a common object (ba niat mushtaril) 
to commit riot (Balwa karne ki gharaz se) 
but what is that common object is not 
stated unless, of course, it was “to commit a 
riot.” Itis, however, agreed before me by 
the learned Pleader for the petitioners as 
wellas by the learned Government Pleader 
that both parties understood at the time of 
trial that the common object of the unlaw- 
ful assembly, was to enter the complainant's 
house aud beat him. The learned Govern- 
ment Pleader states that that was the case 
of the prosecution, and the learned Pleader 
for the petitioners admitsthat they defend- 
ed the case upon that assumption. It 1s 
clear, therefore, that so far as the word- 
ings and the frame of the charge went the 
petitioners were not prejudiced in any way 
for anything wanting in it. 

It is, therefore, admitted that the charge 
against the petitioners was that they 
formed an unlawful assembly, the common 
object of which was to criminally trespass 
into the complainant’s house to beat him. 
In other words, it was that the petitioners 
formed an unlawful assembly to commit an 
offence under s. 452, Indian Penal Code, 
namely, commit criminal trespass into the 
complainant's house and beat him. 

It has been found by the learned Magis- 
trate upon evidence that the petitioners 
were members of an unlawful assembly the 
common object of which was to trespass 
into the‘complainant’s house to beat him, 
that they did trespass into the complain- 
ants house to beat him and that having 
entered his house they beat him. 

The only question is whether in the 
above circumstances the petitioners should 
have been sentenced separately under s.147, 
Indian Penal Code, and s. 452, Indian Penal 
Code The following authorities appear 
to be against such a course of procedure:— 

Bhup Singh v. Emperor (1), Alim Sheikh 
v. Shahazada Singh Burkundaz (2), Prag v. 


(1) 8 O.W. N. 305; 1 Or. L. J. 139. 
(2) 80. W, N, 483; 1 Or. D. J. 365. 
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Emperor (3), Keamuddi Karikar v. Emperor 
(4) and Paltu Singh v, Emperor (5). 

The learned Goverunent Plevlar also 
agrees that the pe‘itioivers’ contention Hs 
legally sound 

In the Orlh case, I may note [Prag v. 
Emperor (3)] the Hon'ble Court of the 
Judicial Commissioner, while holding the 
same view of the law as stated above, 
made ths simple order making the sentence 
in both the sections to run concurrently, 

I, therefore, beg to send this matter to 
the Hon'ble Court, with such explanation as 
the learned Magistrates might give, with 
the recommendation that the sentence 
passed under s. 452, Indian Penal Code, be 
set aside, and the sentence under s. 147, 
Indian Penal Code, only allowed to stand. 

JUDGMENT.—I agree with the view 
taken by Mr. Lindsay in the case of Mahpal 
Singh v. Emperor (6) and according to that 
view the action of the Honorary Magistrates’ 
Bench is justified by law. I see no reagon 
to interfere in the matter on the merits 
and return the papers. 

A. N. A. Order confirmed. 

(3) 82 Ind. Oas. 33; A. I R. 1925 Oudh 65; 10 O, & 
A.L. R. 871; 11 O. L. J. 693; 25 Or. L. J. 1169; 1 O. 
W. N. 473. i 

(4) 81 Ind. Cas. 593; 28 O. W. N. 347; 510. 79; 25 
Cr. L.J 945; A. I. R. 1924 Oal 771. 

(5) 48 Ind. Cas. 677; 3 P. L. J. 641; 20 Gr. L. J. 37. 


(6) 25 Ind. Cas. 633; 17 O. O. 184; 1 O. L. J. 328; 15 
Or. L. J. 625. 





BOMBAY HIGH COURT. 
OxIMINaL Review No. 115 or 1926. 
June 17, 1926, 

Present:—Mr. Justice Fawcett and 
Mr, Justice Madgavkar. 
EMPEROR—Prosscvror 
VETSUS 
JORABHAI KISANBHAI—Acouszp, 

Cr. P. C. (Act V of 1898), ss. 430, 439, sub-s. (6)— 
Application for enhancement of sentence, if can be 
heard after dismissal of appeal by accused—Accused, 
whether entitled to re-hearing to show cause against 
conviction—Finality of judgments—Practice as to 
notice of enhancement. 

An application for enhancement of sentence can be 
heard even after the delivery of the judgment in an 
appsal preferred by the accused against his convic- 
tion. [p. 807, col. 1.] . 

The provision contained in s. 439, sub-s. (6), Cr. P. 
O., that the accused may, in an application for 
enhancement of sentence, show cause against his 
conviction, does not entitle him to do so and to elaim 
a re-hearinz on the merits for that purpose where an 
appeal preferred by him against his conviction has 
been heard and dismissed by the Court before enter- 
wah, the application for enhancement. |p. 807, cols. 
1 & 2. 
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Mangal Naran v. Emperor (1) commented upon. 

Per Madgavkar, J.—lt is not desirable to lay down 
any hard and fast rule as to when a Court should 
issue notice of enhancement of sentence |p. 809, col. 1.] 


Mr. H. C. Coyajee, (with him Mr. N.P. 
Desai’, for the Accused. 

“Mr. S. S. Patkar, Government Pleader, 
for the Crown. 
JUDGMENT. 

Fawcett, J.—In this case a Sub-In- 
spector of Police was convicted offraming an 
incorrect record asa public servant under 
s: 218, fabricating false evidence under 
s. 193, using such fabricated evidence 
under s. 196, and forgery under s. 465, 
Indian Penal Code. He was sentenced to 
one year's rigorous imprisonment for each 
of those offences and to pay a fine of Rs. 500 
also under s. 218, Indian Penal Code, in 
default to serve a further term of six 
months’ rigorous imprisonment. The Ses- 
sions Judge of Surat ordered the sentences 
of imprisonment to run concurrently. An 
appeal was made to this Court, and a Divi- 
sion Bench, consisting of the Chief Justice 
and Shah, J., confirmed the convictions and 
sentences and dismissed the appeal on 
April 7, 1926. After the judgment had been 
delivered the Government Pleader applied 
orally to the Court to have notice issued to 
the accused toshow cause why his sentences 
should not be enhanced, and this applica- 
tion was granted. We have now that appli- 
cation before us. ° 

It is contended by Mr. Coyajee for the 
accused that this Court has, in the circum- 
stances, no legal power to enhance the sen- 
tences under s. 439, Cr. P. C. His main con- 
tention is that this would practically amount 
to this Court reviewing or revising the judg- 
ment already delivered by a Bench of this 
Court on April 7, and reliance is placed on 
the provisions of s. 430, Or.P. ©., which says 
that judgments and orders passed by an 
Appellate Court upon appeal shall be final, 
except in the cases provided for in s. 417 
and Ch. XXXII. He drew our attention 
also to the decision of this Court in Mangal 
Naran v. Emperor (1). In that case it was 
held that ordinarily it is not desirable, 
when an appealis admitted, to issue a notice 
at the*same time on the accused under 
s. 439, Or, P. O., asking him to show cause 
why the sentence passed upon him should 
not be enbanced. It was held that the 
Court should first of all deal with the appeal 


EMPEROR V. JORABHAI KISANBHAI, 


(1) 87 Ind. Cas. 424; 27 Bom. L. R. 355; A. LR. 
1995 Bom. £68; 26 Or. L, J. 968; 49 B. 450, 
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on its merits, and it is only after disposing 
of the appeal that it should consider whe- 
ther a notice to enhance the sentence should 
issue. The learned Counsel for the accused 
contends that that decision is erroneous, 
and that the only legal-procedure is to 
issue a notice for enhancement before the 
appeal has been actually disposed of. 
Reference is also made to the provisions of 
sub-s. (6) of s. 439, Cr. Pa C., which were 
added by Act XVIII of 1923. The sub- 
section now allows a convicted person, to 
whom a notice has been given, to show 
cause why his sentence should not be 
enhanced,a right of showing cause also 
against his conviction. This, no doubt, 
supports the contention that the appeal 
should not have been disposed of prior to 
the issue of a notice: 

In my opinion, however, importance at- 
taches to the opening words of that sub- 
section, “notwithstanding anything contain- 
ed in this section”, It seems to me clear 
that the main reason for the introduction 
of this sub-section was the provision in sub- 
s. (5) that “where under this Code an appeal 
lies and no appeal is brought, no proceed- 
ings by way of revision shall be entertained 
at the instance of the party who could have 
appealed.” In the case of an accused to 
whom a notice has been issued, and who 
has not appealed, or, if no appeal lay, has 
not applied for revision of his conviction, 
naturally it would be contended that he 
could not question the correctness of his 
conviction; and it was in fact decided by 
this Court in Emperor v. Chinto (2) that it 
had heen the invariable practice of the 
Bombay High Court, in cases that came 
before it for enhancement of sentence, to 
accept the conviction as conclusive and to 
consider the question of enhancement of 
sentence on that basis. It was presumably 
to overrule that view that the provisions 
of sub-s. (6) were inserted in 1923. And, 
that being so, it seems to me that the sub- 
s. (6).i8 primarily intended to operate as an 
exception to what is otherwise laid down 
or implied in s. 439 itself. 


Then, coming to s. 430, itis to be noted, 
first of all, that that section was in the Code 
long before the amendment of s. 439 in 


- 1923, and when, therefore. the section says 


that a judgment and order passed by an 
Appellate Court shall be final, except in 
the cases provided for in Ch. XXXII, that 


(2) 32 B. 162; 10 Bom. L. R. 93; 7 Or, L. J. 119, 
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merely referred to the liability of a judg- 
ment or order of an Appellate Court to revi- 
sion in accordance with the provisions of 
that Chapter. 
ception only applicable toa jadgment and 
order of a Conrt inferior to a High Oourt, 
which could act asa Court of Revision under 
the provisions contained in that Chapter. 
The Government Pleader has also drawn 
our attention to se 369, which is a provision 
against alteration of a judgment once de- 
livered except to correct a clerical error. 
What the judgment of April 7 came to 
was that it confirmed the conviction, and 
that it rejected the appeal as to sentences 
in the sense that it saw no reason to reduce 
them. Thatin no way was a decision that 
the sentences should not be enhanced, if 
a proper procedure was taken, such as the 
Code allows for that purpose, and, there- 
fore, so far as the judgment goes, there is 
nothing which in any way ties our hands. 
Sub-section (6) of s. 439 does not suffice to 
show that an application for enhancement 
cannot be heard alber a judgment on an 
app al has been delivered by this Court, 
for the reasous which I have already given. 
On the contrary, it seem to m2 that the 
provisions of ss. 369 and 430 show the clear 
intention of the Code as to the finality of a 
judgment such as that of April 7, 1926, 
and that the provisions of sub-s. (6) of 
s. 439, although they entitle the accused to 
show cause against his conviction, do not 
suffice to justify the contention that Mr. 
Coyajee has put before us that he is at 
liberty, on this application, to ask the Court 
to give a full re-hearing of the appeal on the 
merits, and for this Bench to decide for 
itself whether the conviction was correct or 
not. Obviously, that would be a proceed- 
ing which is against the ordinary principle 
of finality of judgments, such as has often 
been referred to by the Privy Council, for 
instance, in George Henry Hook v. Adminis- 
trator-General of Bengal (3). Although, 
technically, the accused in a case like the 
present can say, “I have a right to shew 
cause against my conviction’, yet the 
moment the Court is cognizant of the fact 
that his appeal against that conviction has 
been dismissed by an Appellate Beuch of 
this Court, then, in my opinion, he is de- 


(3) 60 Ind. Cas. 631; 48 O. 499 at p. 508; 23 Bom. L, 
R. 648: 19 A. L. J. 346: 40 M. L. J. 423: 29M. L.T. 
336: (1921) M. W. N. 313; 33 O. L. J. 405; 3 U.P. L. 
R. (P. ©.) 17; 25 C. W. N. 915; 14 L. W. 221; 481. A. 
187 (P. ©.). 
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barred from asking another Bench to go 
into the merits of the conviction. As I 
have already pointed out, anb-s. (6) ofs. 
439 is mainly intended to prevent a dis- 
ability arising in consequences of the pro- 
visions of s. 439, and cannot be given the 
wide scope now sought to be put upon it. 
Iam quite aware that in his judgment in 
Mangal Naran v, Empzror (1), the learned 
Chief Justice said (page 358)* that— __ 

“If, after an appeal has been heard on 
its merits and dismissed, a notice to en- 
hance the sentence is issued, the accused 
has still the right to show cause against 
his conviction, but any attempt to set aside 
the conviction would not have much chance 
of success.” 

That wasnota point that was really before 
the Bench. It is not referred to in the 
judgment of Crump, J., and, with due 
deference, I certainly protest against that 
being taken as a correct view. It would 
be not only against the principle of finality 
of justice that [ have mentioned, but it 
woull also obviou-ly leai tothe very in- 
convenient position of oue Bench possi.ly 
taking a ditferent view to another, and, 
therefore, throwing doubt upona previous 
judgment of this Court. It would also 
lea 1 to a considerable amount of time 
being spent in this manner, which would 
ordinarily be nothing but a waste of time. 
Therefore, I treat these mamarks, so far as 
they may be said to be in favour of the 


‘accused having a right to gointothe merits 


a second time, as obiter dicta not binding, 
upon this Bench. 

I think, therefore, that the application 
must be heard on the merits, treating the 
conviction as correct in view of the dis- 
missal of the appeal. That being so, the 
only question is whether the reasons which 
the Sessions Judge gave for only passing 
a sentence of one year's rigorous imprison- 
ment plus a fins of Rs. 500 should, or 
should not, be accepted by this Court. The 
learned Sessions Julge says: “The offences 
are indeed serious and diffizult to detect 
aud consequently call for deterrent punish- 
ment.” With that remark I fully agree. 
The olfences were of very great seriousness 
for the Sub-Inspector abused his powers 
of investigation ofcrime in a mauner that 
strikes at the root of the proper adminis- 
tration of justice. But the Sessions Judge 
took into account the fact that he was an 


old public servant with about twenty- 
~*Page of 27 Bom. L. R-48d] a 
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five years’ service in the Police Department, 
and that the effect of this conviction would 
deprive him of the pension that he might 
otherwise have expected to secure after a 
few more years of service. Due weight 
can, of course, be given to a consideration 
of that kind. But, still it seems to me 
that, having regard to the heinousness of 
the offences proved against the Sub-Ins- 
pector, the sentences were unduly lenient. 
I think that the sentences of one year's 
rigorous imprisonment should be increased 
to atleast two years’ rigorous imprisonment, 
and the fine of Rs. 500 and’ imprisonment 
in default maintained. Therefore, in lieu 
of the sentences of one year's rigorous im- 
prisonment passed under se. 193, 196, 218 
and 463, Indian Penal Code, I would sub- 
stitute a sentence of two years’ rigorous 
‘imprisonment for each offence, maintaining 
the provision that the sentences should 
run concurrently. The other sentence of 
imprisonment in default of payment of the 
fine of Rs. 500 under s. 218, Indian Penal 
Code, is also maintained. 

Madgavkar, J.—The accused Sub- 
Inspector was convicted by the Sessions 
Judge of Surat. His appeal to this Court 
against his conviction was dismissed and 
the conviction confirmed, and, on an oral 
application immediately afterwards by the 
Government Pleader, according to the in- 
structions of Government, the Appellate 
Bench issued notice on the accused to 
show cause why his sentence should not 
be enhanced. Objection is taken on his 
behalf either that the present application 
is incompetent, or that, at the least, he has 
a right to have his appeal re-heard on the 
merits in regard to the conviction. 

The argument is based in the main ons. 


439, cl. (6), Cr. P. C., which gives theac-_ 


cused such a right “notwithstanding any- 
thing contained in the previous clauses of 
that section’; and reference was also 
made to s. 430 with regard to the finality 
of appellate judgments. The learned 
Government Pleader relies on the case of 
Mangal Naran v. Emperor (1) and s. 369, 
Or. P. C. 
Theimportant s. 439, to which the last 
clause was added in 1923, read as a whole, 
defines the powers of revision of this Court, 
and is, in my opinion, clear on the point 
now in question. Clause (1) gives this 
Court wide and unfettered powers to en- 
hance a sentence, as is now sought, sub- 
ject to cl. (2), namely, notice to the accused 
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person with opportunity of being heard, 
and to cl.(3) in regard to the maximum of 
enhancement in certain cases. Clause (4) 
complete finding of acquittal 
being converted into a conviction. Clause 
(5) prevents a revision application ordinarily 


. being treated ‘as an appeal where no appeal 


has been brought, and then comes the 
added cl. (6), which, as pointed ‘out by 
my learned brother overrules the previous 
view of this Court in Emperor v. Chinto (2). 

The last cl. (6), which is all important 
from the point of view of the petitioner, 
gives him not an unrestricted right of 
hearing on the merits against his convic- 
tion, butis especially subjected to theinitial 
six words ‘notwithstanding anything con- 
tained in this section,” particularly cl. (5) 
preceding, Clearly, therefore, the present 
case, namely, that he had appealed and 
that this appeal has already been heard 
on the merits and his conviction confirm- 
ed, is not provided in cl. (6), and is out- 
side the purview of that clause. On these 


` grounds, I would hold that the present ap- 


plication is competent. 

The only other point, namely, whether 
the accused has nevertheless aright to a 
second hearing on the merits, has already 
been dealt with in the main. Sections 369 
and 430 of the Code are decisive. 

The observations of Macleod, C. J., in the 
case referred to above, page 307," as my 
learned brother has pointed out, are obiter 
dicta, and were not necessary for the deci- 
sion of the case before the learned Chief 
Justice. That case also contains observa- 
tions in regard to the practice as to the 
issue of notice in such cases. 

In regard to the practice as to the pro- 
per time for issuing ofsuch notice, speak- 
ing for myself, I should say that the ques- 
tion of adequacy of punishment is, in the 
first instance, a matter for Government and 
forthe District Magistrate. From the time 
when the sentence is passed, and at all 
events up tothetime when an appeal is 
admitted and notice is received, it 18 open 
to Government to consider the sufficiency of 
a sentence and, before hearing of the 
appeal, to apply to this Court for enhance- 
ment of sentence, if they are so advised. 
The appeal would then be heard on the 
merits as to the convictions and disposed - 
of first, and, if the conviction was con- . 
firmed, the question of enhancement would 
be considered by the same Bench im- 

*Page of 27 Bom. L. R.{Ed.] l 
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mediately afterwards. This, I think, would 
be the ordinary and the proper procedure. 
It is only in rare instances that this Court 
considers for itself the question of enhance- 
ment.of sentence, and only if no action 
has been taken by Government, and if 
this Court thinks that theintérests of justice 
imperatively demand it. In such acase it 
would be a matter for consideration by this 
Court, in view.of all the circumstances, 
whether this Court should issue notice at 
the very time of the admission, or whe- 
ther it should do so after the disposal of 
the appeal on the merits as to the con- 
viction. In considering these circumstances, 
the point referred to by Crump, J., on page 
359* of the case, namely, the extreme 
undesirability that an accused should ever 
be deterred from appealing from a fear 
that an appeal might lead to such a 
notice of enhancemeut, would, doubtless 
always be present to the mind of the Court. 
But it may be that in extreme cases, such 
as, for instance, the very case referred to, 
where a sentence of capital - punishment 
for murdering a girl for the sake of her 
gold and silver ornaments appeared to the 
admitting Bench be imperatively called 
for, the latter consideration might override 
the former consideration. Therefore, speak- 
ing for myself, I am not prepared to lay 
down any hard and fast rule for this 
Court as to the appropriate time for issue 
by it of notice of enhancement. As to 
the undesirability of one Judge attempting 
to fetter the judicial discretion which the 
Legislature has given, I respectfully adopt 
and may refer to the remarks of Jenkins, O. 

J.. in Emperor v. Bankatram Lachiram (4). 
' On the merits, I agree that the sentence 
should be enhanced as proposed by my 
learned brother. 


A. N.A. Sentence enhanced, 
P ae B. 533 at p. 566; 6 Bom. L. R. 379; 1 Or. L. 


“Page of 27 Bom, L. R. [Ed.] 





SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL REVISION APPLIGATION No, 62 
or 1924, 

June 25, 1924.. 

Present :—Mr. Kennedy, J. C., and 
Mr. Lobo, A. J. C. 

A.B. TALKAR—Appuicant 
VETSUS 
EMPEROR—Opposirs PARTY, 

Cr. P. C. (Act V of 1898), s. 488—~Maintenance— 
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Christian wife—Conversion of Christian husband to 
Judaism, effect of. 

A Christian wife is not by the mere fact of the con- 
version of her husband to Judaism entitled to live apart 
and get maintenancefrom him. Solongas a Jewish 
husband does not harass a Christian wife and so long 
as he treats her asa husband should, permits her to 
practise her own religion and does not apply any 
temporal or moral pressure to her to cause her to aban- 
don her religion or to adopt his, she has no right to leave 
her husband and should not be awarded maintenance 
if she does so. Buta Christian wife will be justified 
from withdrawing from the conjugal domicile where 
there is an attempt on the partof her husband to 
introduce a system of polygamy, or concubinage into 
the household. {p. 810, cols. 1 & 2.] 


Criminal revision against an order of the 
City Magistrate, Karachi, dated the 12th 
March, 1924. 

Mr. Abdul Rahman, for the Applicant. 

Mr. T. G. Elphinston, Public Prosecutor, 
for the Crown. 

JUDGMENT.—In this case, Mr. Ab- 
raham Talkar who was originally by birth 
a member of the Jewish community was 
baptized, became a Christian and married 
a Mahratta lady who was also a convert 
to Christianity. This was in the year 
1911, The couple had four daughters and 
a son. Somewhere in 1920 Mrs. Talkar 
left her husband for some time and went 
to the Church of English Zenana Mission. 
In February, 1921, Mr. Abraham Talkar 
reverted to Judaism. In 1921 the com- 
plainant again left her husband and lived 
away from him for six months but the hus- 
band persuaded her toreturnto him. In 
March, 1922, the accused proposed to marry 
another wife according to Jewish rites and 
the lady whom he proposed to marry came 
and lived in the house of the complainant. 
The complainant, thereon in March, 1922, 
left the conjugal house and sought shelter 
in the Mission House where she is still 
stopping. The wife applied to this Court 
for an injunction to prevent the husband 
marrying this Jewish lady which injunc- 
tion the Court issued, but on further con- 
sideration recalled. The marriage, as a 
matter of fact, did never take place and 
the husband has not renewed any negotia- 
tions in respect of a second or bigamous 
marriage. . 


It is not necessary to express any opin- 
jon whether any such marriage will pe 
valid or not according to the Criminal or 
Civil Laws of India. Abraham Talkar ig 
employed in the Sind Madressah on a 
salary of about Rs. 100 On the 21st Janu- 
ary, 1923, the City Magistrate of Karachi 
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passed a maintenance order awarding the 
wife Rs. 30 per mensem as maintenance 
and Rs. 50 on account of costs. Itis ap- 
parently the case, that the husband has to 
look after the son whereas the daughters 
aie.with the’ mother, and, therefore, pre- 
sumably looked after by the Mission. 
Later on Abraham Talkar made an appli- 
cation to the Magistrate, to cancel his order 
for maintenance on the ground that Mrs, 
Talkar refused without sufficient reason to 
live with her husband and that, therefore, 
‘the order for maintenance should no longer 
be: maintained. The City Magistrate re- 
jected this application on the 12th of 
March, 1924. Against that order, the pre- 
sent application which is Criminal Appli- 
cation No. 62 of 192f is filed by the hus- 
band. 

Perhaps -the learned Magistrate has gone 
a little too far in declaring that the rever- 
sion of the applicant to Judaism renders 
it ipso facto impossible for the respondent, 
the wife to return to him. In the early 
ages of the Church, it was frequently the 
case that a Christian woman was married 
to an unbelieving husband or that a be- 
lieving husband was married to a Pagan 
or Jewish woman and the apostolic advice 
to persons in that predicament is well-known 
and clearly contemplated the continuation 
of the matrimonial status. No one has 
given any apostolfc sanction to the theory 
that a Christian spouse is bound to leave 
and repudiate hisor her unbelieving spouse. 
In the middle ages, the question, I take 
it, did not arise. Because a marriage be- 
tween a Christian woman and a Jew would 
not have been legal and if a person who 
had been married as a Christian reverted 
to Judaism’ or Paganigm he would have 
been dealt with so elfzciually by the Eecle- 
siastical or Civil Tribunals, that it would 
not be necessary for his or her wife to 
trouble about the relation between them. 
So long, therefore, as a Jewish husband 
does not harass a Christian wife, so long 
as he treats her as a husband should and 
permits her to practise her own religion 
and doss not apply auy temporal or moral 
pressure to her to cause her to abandon 
her religion or to adopt his, the Christian 
wife of the Jewish husband has no right 
to leave her husband. And if she does go, 
she cannot reasonably expect that the Court 
should award her maintenance from him. 
In the present instance, we have, however, 
the clear fact that the present applicant 
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contemplated entering into a marriage with _ 


another woman. It is unnecessary for the 
present purposes to decide whether that 
marriage would have been a valid marriage 
in the eye of the law and whether the 
performance of that ceremony would have 
not exposed the husband toa prosecution 
for bigamy. But this attempt may be con- 
sidered in one of two ways. It may be 
considered as an attempts to perform a 
valid marriage that is to introduce the 
system of polygamy into a Monogamous 
household or it may be considered as an 
attempt to instal a concubine. To do that 
would cause pain, to the legitimate wife 
who will have to share bed and board with 
her husband under the same roof along 
with a permanent concubine. Neither of 
these conditions are in accordance with 
the status assigned to the wife by the 
Ohristian system. And a wife is by no 
means bound to submit herself toa per- 
manent series of insults. 
Mrs. Talkar was perfectly justified in with- 
drawing from the conjugal domicile and 
she is by no means bound to return’ to it 
until sheis satisfied that the husband has 
given up allintentions of exposing her to 
similar mental alfections. The Magistrate 
was of the opinion that there was no such 
change of heart inthe heart of the present 
applicant and that his intention to intro- 
duce another woman in the house was 
rather suspended than actually given up. 
That indeed seems to be a very reasonable 
finding of the Magistrate. Not very long 
time has elapsed since those legal proceed- 
ings in respect of the injunction as to the 


proposed second marriage and the fact. 


that the particular lady whom the present 
applicant intended to marry is married to 
some one else is no guarantee that he has 
given up his intention to fulfil what he 
supposes to be his duty. I do not say how 
long a time should necessarily pass before 
a Court will be justified in finding that 
the house of Abraham Talkar is now a house 
to which a Caristian wife might without 
objection be expected to return. But we 
do think it by no means unreasonable that 
the Magistrate should expose Mr. Talkar 
to a probation of some thing more than a 
year. lf he submits obediently to the 
orders of the Court, pays his maintenance 
regularly and lives a respectable life for 
some years, the question then might, no 
doubt, be raised again. But we do think 
as the matters stand at present we are not 


That being so, 
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inclined to vary the finding of the learned 
Magistrate. 

We, therefore, dismiss the present appli- 
cation and alse confirm thè order of the 
Magistrate as to costs. We ourselves, how- 
ever, can pass no order as to costs of the 
present application. ; 

P. B. A. Application dismissèd. 

A. N. A. 


BOMBAY HIGH COURT. 
CRIMINAL APPEAL No. 175 or 1926, 
July 21, 1926. 
Present:—Justice Sir Lallubhai Shah, Kr., 
and Mr. Justice Fawcett. 

EM PE ROR-—PROSECUTOR 


VETSUS 
NANUBHAI HAJI AHMED—<Accusrp— 
RESPONDENTS, 


Bombay District Municipal Act (IIT of 1901), s. 151, 
sub-s. (1), cl. (n)~Keeping wood for sale, if amounts 
to ‘storing’ wood—Conviction, legality of. 

Keeping wood for sale will amount to ‘storing’ 
wood within the meaning of s. 151, sub-s. (1), cl. (n) 
ofthe Bombay District Municipal Act even if the 
wood was brought for the purposes of the day's 
business and disposed of on that very day or the 
next day, if the wood was kept in the place for 
business purposes. [p. 811, col. 2.] 


Criminal appeal from an order of the 
Stipendiary Second Class Magistrate, Amed- 
abad Municipality. 

Mr. P. B. Shingne, acting Government 
Pleader, for the Crown. < 

Mr. C. D. Mehta, for the Accused. 


JUDGMENT. 

Shah, J.—This is an appeal, by the 
Government of Bombay, against an order of 
acquittal by the Second Class Magistrate 
of Ahmedabad. The accused was charged 
under s. 151, sub-s. (4), of the Bombay 
District Municipal Act (Bomb. Act III of 
1901). The charge in substance against him 
was that he conducted his timber shop 
without a licence. The accused was asked 
his explanation about this charge, and his 
explanation was that the license had not 
been received even though monies had 
been paid, that he had a license during the 
-previous year, and that no reply was given 
to his application. 

The complainant was examined, and he 
stated as to how the license, which the 
accused had for the previous year, had 
terminated on April 1, 1925, and how his 
application for a license, dated July 14, 
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1925, was rejected on July 25. It is not 
necessary to examine further the effort of 
the accused to get a license for the pur- 
poses of this case. The fact remains that 
ou the date of the complaint he had no 
license, and he did not deny that he was 
conducting a timber shop at the timeas 
alleged, but he explained how it was that 
he had remained without a license. It ig 
true that there is no direct evidence in 
the case to show that the place was used 
for storing wood. The learned Magistrate 
came to the conclusion that there was no 
evidence of storing wood. Though he was 
satisfied that wood was kept for sale, he 
held that the conditions of cl. (n) of sub-s. 1 
of s. 151 were not satisfied: and, accord- 
ingly, he held that the act of the accused 
was not punishable under sub s. (4). 

In taking this view, it seems to me that 
the learned Magistrate has taken much too 
narrow a view of the meaning of the 
words used in cl. (n). It does not seem to 
have been questioned at all that the accus- 
ed did conduct his shop without a license, 
and apparently the learned Magistrate also 
says at one place in his judgment that 
the accused in this case kept wood for sale. 
Such storing would be within the meaning 
of cl. (n). Even if the wooed was brought 
for the purposes of the day's business and 
disposed of on that very day, or the next 
day, still, if the wood was kept there for 
business purposes, it would be storing 
wood within the meaning of cl. (n) of sub- 


. B. (1) of s. 191. 


I desire to make it clear that, in taking 
this view, I do not wish to be understood 
as suggesting that, if a person carries on 
business in wood, without keeping any 
wood at a place of business, any license 
would be required for conducting such a 
shop by the by-laws of the Municipality, 
under s. 48, sub-s. (8), cl. (b), sub-el. (tii), or 
that it is not open to a person to conduct 
his business in that place without a license. 
But, in the present case, there is no doubt 
that the necessary implication of the com- 
plaint was that wood was kept for sale. 
Really, in a case of this kind, it would have 
been more satisfactory if the prosecution 
had stated in terms whether wood was kept 
there or not, instead of leaving it to be 
inferred in this manner. But, as there is 
no doubt, under the circumstances, that 
the wood was kept as found by the learned 
trial Magistrate, we think that the decision 
of the -trial Magistrate is really based 
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upon a wrong construction of cl. (n) of sub- 
s. (1) of s. 151. 

We, therefore, set aside the order of 
acquittal, and convict the accused, under 
sub-s. (4) of s. 151 of the Bombay District 
Municipal Act, and sentence him to pay a 
fine of Rs. 5. 

Fawcett, J.—-I'wo conditions are re- 
quired for a conviction under sub-s, (4) of 
s. 151. The first is the use, without a 
license, ofa place in a particular Municipal 
area, for which by-laws have been framed 
requiring such licenses to be obtained. 
That condition has been shown to apply in 
the present case. The by-law, under s., 48 
(b) (iii) of the Bombay District Municipal 
Act, did require a license for a place used 
either for storing wood, or for selling wood, 
Then, the second condition is, that the 
person using a place without a license is 
using that place for any purpose mentioned 
in sub-s. (1); and the particular part of 
sub-s. (1) that is applicable is cl. (n) about 
storing various combustible substances 
including wood. The learned Magistrate, 
in coming to the conclusion that it is not 
shown that the accused used the place for 
storing wood, was influenced by a decision 
of this Court in Emperor v. Wallace Flour 
Mill Company (1). That was a case where 
the proprietors of a flour mill were charged 
with having contravened certain provisions 
of the City of Buthbay Municipal Act, and 
a question arose whether they had used 
certain premises for the purpose of storing 
oil. The Court held that, inasmuch as the 
evidence showed that they had only kept a 
supply for a few days’ use, not for the 
dominant purpose of storage, but for the 
daily use ofthe mill, the case did not fall 
within the Statute. That is an entirely 
different case to one where a man stores 
wood or oil, or any substance of the kind 
mentioned in s. 151, for the purpose of 
selling it; and this has been pointed out 
in Seshachalam Chetty v. Emperor (2), In 
that case the accused was found to have 
rented certain premises for storing oil 
without a license and the judgment says 
(page 103)*:— _ 

“Thè evidence is that the petitioners are 
traders in oil, in considerable quantities 
which is kept by them in a go-down; some 
stock of it may be kept in a part of the 

(1) 29 B. 193; 6 Bom. L. R. 735; 1 Cr. L. J. 835. 

(2) 18 Ind. Cas. 663; 14 Cr. L. J. 103; (1913) M. W. N. 
74; 13 M. L. T. 144. 

#Page of 14 Cr. L. J.—iEd.] 
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shop for the purpose of meeting the retail 
demand. The stock naturally varies in 
quantity and may at one time be not more 
than will suffice for a day or less and at 
another be enough for several days; but 
the place where the stock is kept is regular- 
ly used for the purpose of holding the 
stock and naturally a quantity of oil 
ordinarily sufficient to meet the estimated 
demand for the period which must elapse 
before renewal is possible, will usually be 
maintained there. We think thata place 
so used may properly be described as a 
place for ‘storing’ the stock of oil which is 
to be sold at the earliest opportunity.” 

Very much the same reasoning applies 
to the present case. The accused, undeubt- 
edly, used what is described as a shop for 
selling wood, and kept wood there in order 
tosellit. That is a case which properly 
comes within the meaning of cl. (ñ), as 
there would be continual storing ot wood 
for the purpose of selling it, and not a 
casual storage of a few days’ supply for 
domestic use. 

I concur in the order convicting the 
accused and sentencing him to pay a fine, 
as proposed by my learned brother. 

A. N. A. Order set aside. 


MADRAS HIGH COURT. 
CRIMINAL Revision Oase No. 732 oF 1925. 
(OURIMINAL Revision Petition No. 603 
oF 1925). 

March 29, 1926. 
Present :—Mr. Justice Devadoss and 
Mr. Justice Waller. 
In re SYID MUSTAPHA SAHIB AND OTHERS 
— PETITIONERS—RR&SPONDENTS. 

Madras Local Boards Act (XIV of 1920), ss. 164, 221 
—LHncroachment—Penalty—Proceedings before Magis- 
trate to recover penaliy—Demand, legality of, whether 
can be raised, 

Where an application is made to a Magistrate under 
s. 221, Madras Local Boards Act, for collection from 
an occupier of land of a penalty demanded from him 
under s. 164 (1) of the Act for non-compliance with a 
requisition by a Local Board to remove an alleged 
encroachment, the defaulter cannot be heard to say 
that the demand is illegal. In such a case there 
cannot be any dispute asto the amount and all that 
the Magistrate has to do is to collect the penalty 
demanded. [p. 813, col. 2; p..814, col. 1.] 
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Per Waller, J.—Quere—Whether where the 
occupier is prosecuted for non-compliance with the 
notice issued under s. 164 (2) of the Act before a 
“Magistrate, he can plead that he is not: guilty of any 
encroachment at all? [p. 813, col. 2.] 

Petition, under ss, 435 and 439 of the Cr. 
P. ©., 1898, praying the High Court to revise 
an order of the Courtofthe Stationary Sub- 
Magistrate, Krisbnagiri, dated the 2xth 
. October, 1925, in M. C. No. 15 of 1925. 

Mr. V. Viswanatha Sastri, for the Peti- 
tioners: g 

Mr. K. N. Ganapathi, for the Crown. 

JUDGMENT. 

Devadoss, J.—The order of the Magis- 
trate ig right in the light of the decision in 
Ramachandran Servai v. President, Union 
Board, Karatkudi (1) to which I was a party 
and I adhere to the view I took in that case 
with reference to s. 221 (1) of the Local 
Boards Act. I refrain from expressing any 
opinion onthe other points dealt with in 
my learned brother’s judgment as they do 
not arise for decision in this case. 

The petition is dismissed. 

Waller, J.—This case raises a question 
as to the meaning of ss 164 (1) and 221 of 
Madras Act XIV of 1920. Petitioners were 
given notice under s. 164 (2) of the Act 
to remove a pandal erected by them on 
certain land, which has been alleged to 
have been set apart for public purposes and 
to belong tothe Union Board of Kaveri- 
patnam. Theydid not comply with the 
notice and should have been prosecuted 
under s. 164 (2). The Board, however, 
elected to proceed under sub-s. (1) and 
demanded from petitioners a penalty of 
Rs. 250. That sum not having been paid, 
a reference was made toa Magistrate under 
s. 221 of the Act. Before the Magistrate 
petitioners attempted to question the legal- 
ity of the demand, contending that the 
land did not belong to the Board. The 
Magistrate held that it was notopen to him 
to consider the legality of the demand and 
ordered the petitioners to pay the penalty. 
In doing so, he followed a decision of my 
learned brother and Wallace, J., which is 
reported as Ramachandran Servai v. Presi- 
dent, Union Board, Karaikudi (1). 
: I have already had occasion to consider 
that decision and then said, that, if it were 
right, the procedure provided by s. 164 
was likely to create a wholly anomalous 
position. Three remedies are prescribed by 

(1) 91 Ind. Cas. 529; 49M. L.J. 356; 291. W. 393; 


i: 7 1925 Mad, 1015; (1925) M. W. N. 743; 27 Cr, 
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that section for the unauthorised occupation 
of land set apart for public purposes. The 
first empowers a Local Board to demand a 
penalty which the occupier is “ bound to 
pay”. The third makes the occupier liable 
to pay compensation to the Buard, if his 
occupation has caused damage to its proper- 
ties. The second enables the Board to pro- 
secute the occupier before a Magistrate, if 
he, after notice to remove the encroach- 
ment, fails to remove it. The first and the 
third remedies are enforceable unders, 221 
of the Act. The effect of my learned bro- 
ther’s decision is that, when a Board resorts 
to that section, the occupier cannot plead 
that he has not been guilty of an encroach- 
ment. Ifthe application is with reference 
to s. 164 (1) he must pay whatever has been 
demanded by the Board. If it has been 
made with reference to sub-s. 3, the only 
question he can raiseis as to the amount 
and apportionment of the compensation 
to be awarded. In other words, even where 
there isa genuine dispute between him and 
the Boaru as to the character of his occupa- 
tion, he is debarred from raising it in de- 
fence to an application under s. 221. If that 
be so, can it besaid that he is barred from 
making such a defence, when he is prosecut- 
ed under sub-s. (2). Ifhe cannot, the posi- 
tion seems to me to be wholly anomalous. A 
defence which is open to him, when he is 
prosecuted, is denied him, when the Board 
demands a penalty from him. 

I do not myself ses how the defence can 
be denied him, when he is prosecuted 
unders. 164 (2). I observe that Wallace, J., 
in Or. M. P. No, 59 of 1926 expressed the 
view with reference tos. 159 of the Act, 
which provides for the removal of encroach- 
ments thatit was not open to a Magistrate, 


“in a prosecution under that section to con- 


sider whether or not there was in fact an 
encroachment. That, however, is not what I 
have now to consider. The question at issue 
is whether where an application has been 
made under s. 221 for collection of a penalty 
demanded under s, 164 (1), the other party 
can be heard to say that the demand is 
illegal. On that question, Ihave come to 
the conclusion that the decision in Rama- 
chandran Servai v. President, Union Board, 
Karaikudi (1) is correct, Under s. 164 (1) 
the occupier is “ bound to pay” whatever 
the Board may demand by way of penalty. 
Where an application is made under sg, 22] 
for collection of the penalty there cannot, 
as far as I can see, be any dispute as to the 
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- amount and all that the Magistrate has to 
do is to collect the penalty demanded. 

There is no provision resembling s. 164 (1) 
ands. 221of the Local Boards Act to befound 
in any other Madras Act. There is a provi- 
sion in s. 319 ofthe District Municipalities 
Act which is somewhat analogous to sub- 
s. 3ofs-164, but it differs in so far as it 
lays down that compensation for damage 
to Municipal property shall be levied only 
after the eacroacher has besn- convicted. 
That is reasonable enough. Sub-section(1) of 
s, 164, asit has been used in this case, 
seems to me to be the reverse of reasonable, 

There appears to bea bona fide dispute 
whether the land in question is public pro- 
perty or not. The Board decides the dispute 
in its own favour and proceeds to demand 
a penalty equal to the maximum fine that a 
Magistrate could have imposed in a pro- 
secution under s. 164 (2). And petitioners 
have to be told that there isno remedy but 
to pay and to filea suit. If, as I think, a 
defence on the merits would have beenopen 
to them,. had they been prosecuted under 
s, 164 (2), the position is, in my opinion, 
completely anomalous. That, however, is 
the business of the Legislature and not 
mine. 

The revision petition must be dismissed. 


vV. N. V. Petition dismissed. 


BOMBAY HIGH COURT. 
CRIMINAL Appeal No. 115 oF 1926. 
July 12, 1926. - R 
Present:—Justice Sir Lallubhai Shah 
Kr.,and Mr. Justice Fawcett. 
5 EMPERO R—PROSECUTOR 
Versus 
BHANGDA FAKIRA—Acctsgp 
— RESPONDENT. 

Bombay District Police Act (IV of 1890), s. 61, 
cl. (a)-—Driving vehicle without lighti—‘Lawful excuse” 
what constitutes—Duty to provide vehicles with lights, 
unexpected detention till dark, whether lawful 
excuse. 

The accused went away from his village one 
morning and either did not or could not return in 
the evening before lamplight time with the result 
that when, in order to get back to his village he had 
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to cross a Municipal ‘road which was within the area 
to which cl. (a) of 61 of the Bombay District Police 
Act applied, he was without sufficient light. There 
was nothing to show that he was accidentally or 
unexpectedly without a light : 

Held, that the accused had no ‘lawful excuse’ 
within the meaning cfs. 61 (a) for being without a 


light and could be convicted under the section. -[p. 
816, col. 1.] - 

Per Fawcett, J.— The word ‘lawful as. used with 
the word ‘excuse’ in cl. fa) ofs. 61 of the Bombay 
District Polica Act conveys the idea that the excuse 
is (a) reasonable and (bì not opposed to any law or 
principle of law. [p. 815, col. 2.]° 

The fact that a lamp or lantern can be carried on 
orina vehicle so as to be lit when required, is an 
important factor to be taken into consideration in | 
considering whether an excuse is reasonable. [ibid.] ` 

The duty to provide a lamp is now well recognis- 
ed in India as regards motor cars and the same 
principle applies equally to any other kind of 
vehicle. The mere excuse, therefore, that the accused 
was unexpectedly kept out fill dark is not, in the 
absence of exceptional circumstances, a reasonable 
one. [1bid.] : 

The words ‘lawful excuse’ should receive a con- 
struction tending to promote the object of the enact- 
ment rather than to defeat it. [p. 816, col. 1.) 

Per Shah, J.W hat is a lawful excuse is a question 
which has to be determined on the facts and circum- 
stances of each case. [p. 816, col. 2.] 


Criminal appeal against an order of the 
Honorary Bench Magistrates, Ankleshvar. 

Mr. S. S. Patkar, Government Pleader, 
for the Crown. 

Mr. N. P. Desai, for the Accused. 


JUDGMENT. 


Fawcett, J.—Thisis an appeal against 
the acquittal of the accused by the 
Honorary Bench Magistrates , Anklesh- 
var, in respect ofan alleged offence under 
s. 61, cl. (a), of the Bombay District Police 
Act (Bom. Act 1V of 1890). That clause 
refers to driving a vehicle of any 
description at any time between half an 
hour after sunset and half an hour before 
sunrise without a sufficient light or lights, 
either without lawful cause, or except 
when there is sufficient moon-light to render 
such light unnecessary. : 


In the present case the prosecution case 
was that the accused was driving his cart 
without a light at 8 P. m. on a road in the 
local area, to which that clause applies. The 
accused admitted this and said:— 

“I had gone to Broach with the Patel to 
bring a buffalo. It was late there. It was 
not possible for me to go tothe village 
without crossing the road. So I went to 
the ‘Bhagol’ (outskirts) of Piraman and got 
my name noted down there. I was warned 
tolight alamp, but [had no lamp with me, 
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so how can 1 light one? We had gone to 
Broach in the morning and it was late there, 
so that the lamps had already been lighted 
(there).” 

The judgment of the Chairman of the 
Bench quotes the explanation about the 
accused having gone to Broach and having 
to cross the road. Then they say :—- 

“Again the accused was asked by the 
Court ‘Why was it that he did not observe 
the order of theeCarriage Constable to ignite 
light” He says he had no lights nor had 
he any material to make alight and con- 
peytiently he was unable to keep a light. 
We, therefore, hold this excuseas a ‘lawful 
‘excuse’ under s. 61, cl. (a), of the District 
. Police Act.” 


It has been urged before us that the case 
falls within the words “lawful excuse,” 
because the accused, who went to Broach, 
intended to get back before dark, but bad 
to stay at Broach longer than he expected, 
so that he had a good excuse for not 
having a light on his cart. 


This contention, however, in my opinion, 
reads into the accused's statemant a good 
deal that isnot there. There is no express 
statement of the accused that he expected 
to get back to his village before dark ; and 
for all the statement says to the. contrary, 
it may be that he all along had intended 
not to leave Broach for his village until it 
was dark or nearly dark. Under ss. 105 
and 106 of the Indian Evidence Act, the 
. burden of proving the circumstances, which 
are alleged to be a‘‘lawful excuse”, rests 
upon the accused, and under s, 105 the 
Court has to presume the absence of such 
circumstances until the requisite evidence 
is adduced. I cannot say that there is even 
a necessary implication that the intention 
was what has been alleged before us. And, 
in any case, not a tittle of evidence has 
been adduced in support of the alleged 
intention, or even as to the accused's 
unexpected detention in Broach. Therefore, 
in my opinion, the plea of the accused does 
not amount to the actual excuse which has 
been set up before us, nor is such an excuse 
proved. 

S-condly,it seems to me that the Magis- 
trates did not acquit the accused on the 
ground set up before us, but that their 
acquittalis based on the ground that, as he 
had no material to make a light, he was 
unable to keep a light. It is in regard to 
this that they say, “ We, therefore, hold 
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this excuse as a ‘lawful excuse.” They do 
not say that the “lawful excuse” is that the 
accused was unexpectedly detained at 
Broach longer than he intended to stay 
there. - 

Even, however, if it is assumed that this 
was the particular excuse-which was urged 
by the accused and accepted by the Magis- 
trates, I still find the greatest difficulty in 
holding that, in law, it would amount toa 
“ lawful excuse” at all in the circumstances 
of the present case. In my opinion, the word 
“lawful,” as used with the word “excuse”, 
in cl. fa) of s. 61 of the Bombay District 
Police Act; conveys the idea of an excuse 
that is (a) reasonable, and (b) not opposed 
As to (a), 
the fact that a lamp or lantern can be 
carried on orin a vehicle, so as to belit. 
when required, is an important factor to 
be taken into consideration. In England a 
duty toprovide a lamp accordingly is laid 
down by Statute in the Lights on Vehicles 
Act, 1907 (7 Edw. VII, c. 45, ss. 1 and 2); 
and even a Taxi Cab Company is criminally 
liable, if it does not see that lamps are 
provided: Provincial Motor Cab Company, 
Limited v. Dunning (1). 

Such a' duty is now well recognised in 
India, as regards motor cars; but the same 
principle applies equally to any other kind 
of vehicle, so that if an owner or driver of 
a vehicle fails to havea lamp available in 
cases where he may find such a lamp 
required -by law, he is not “taking all steps 
reasonably practicable,” to prevent the 
vehicle being without a lamp. I usethe 
words “taking all steps reasonably practi- 
cable”, because they contain a test applied 
in another English Statute regarding the 


lighting-up of the rear plate of a car: see 


the Motor Car Act, 1903 [3 Edw. VII, c. 36, 
s. 2 (4)|. Thereis, in such a case it seems 
to me, an implied duty to havea lamp or 
lantern available when ‘required; and, 
therefore, in my opinion, the mere excuse 
that the accused was unexpectedly kept out 
till dark is not ordinarily a reasonable one. 
There might be exceptional circumstances, 
which would justify its being accepted, but 
the present case is not ore of that kind. 
Then, coming to the second consideration 
that the word “lawful” implies that the 
excuse is one which is not opposedto any 
law or principle of law, it is obvious that 


-(1) 4909) 2 K. B. 599; 78 L. J. K. B. 822; 10 L, T, 
231; 73 J. P. 387; 7 L. G. R. 765; 25 T. L. R. 646. 
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the ready acceptance of such a plea, especi- 
ally when putin the vague and ambiguous 
language the accused uses here, and without 
a tittle of evidence to support it, would 
practically render the provisions of s. 6l, 
el, (a), nugatory. I think the words “lawful 
excuse” should receive a construction 
tending to promote the object of the enact- 
ment rather than defeat it. This is in 
accordance with the ordinary!rule of a bene- 
_ ficial construction in the case of Statutes ; 
and it’ seems to me that, generally 
speaking, an excuse of this kind is not one 
that “the Act can tolerate,” to use the 
language of Collins, J.,in Dickins v. Gill 
(2). That was a case where the same words 
“lawful excuse” were construed. 

In the present case, I think, the Magis- 
_trates were not justified in holding that the 
accused had established a lawful excuse, 
under s. 61, cl. (a), of the Bombay District 
Police Act. Apart from any such excuse, 
he admittedly committed an offence. There- 
fore, I would set aside the acquittal, and 
convict the accused of an offence under that 
clause. As this has come to us as a test 
case, 1 would sentence the accused to a fine 
of annas eight only. mo 

Shah, J.—In this case I have felt some 
‘difficulty in arriving ata conclusion. The 
question in this appeal is, whether, on the 
statement of the’ accused, it can be said 
that he drove a bullock cart, on the road in 
question, without 4 lawful excuse for not 
having sufficient light with him. The 
Bench Magistrates, who tried the accused, 
were apparently prepared to accept the 
statement of the accused so far as it went. 
And, reading it fairly, it does tend to show 
this that the accused went to Broach that 
morning, and that he did not or could not 
leave Broach in the evening before lamp- 
light time, with the result that when, in 
order to get back to his village Piraman, he 
had to cross this road, which was within the 
area to which this cl. (a) of s. 61 of the 
Bombay District Police Act applied, he was 
without sufficient light. The accused was 
not asked specitically any.other questions, 
and he did not say that he was aceidently 
and unexpectedly without a light. On 
taking the explanation at its best, itis not 
sufficient to justify the conclusion that he 
had any lawful excuse to be without a light. 


2) (1896) 2 Q. B. 310 at p. 318; 65 L. J. M. C. 187; 
150, SE. 3); 44 W.R. 686; 18 Cox C. 0, 384; 60 J. P. 
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In a similar case, which we disposed of last 
week, we held that ignorance of law was no 
excuse within the meaning of the expres- 
sion ‘‘lawful excuse.” In the present case, 
however, on the facts, the situation is some- 
what different. Without attempting to de- 
fine what a lawful excuse is, it seems to me 
that if is a question, which must be deter- 
mined on the facts and circumstances of 
each case. I would be inclined totake a 
more lenient view in favour of a villager, 
who has to go from his village to another, 
and the best part of the area through which 
he has to pass is not one to which this 
clause would apply. At the same time a 
person, who, while going from one village 
to another, has to pass through an area to 
which this section is made applicable, must 
be required to comply with the rule, unless 
he has a lawful excuse. In the present 
case, I accept his explanation to be true, as 
it has been accepted by the trial Magis- 
trates. I do not think it is sufficient to 
constitute a lawful excuse within the mean- _ 
ing of this clause. It is difficult to avoid 
the impression that the trial Magistrates, 
who were not in sympathy at all with the 
enforcement of this rule, as disclosed in 
their judgment in the other case, were 
possibly much too ready to accept an ex- 
planation offered by the accused as sufficient 
to constitute a lawful excuse, which, on a 
fair examination, cannot be said to be suffi- 
cient for the purpose. 

On the whole, therefore, I have come to 
the conclusion that the accused, in driving 
on the road his bullock cart, without light 
at 8 P. m., when there was no sufficient 
moonlight, under the circumstances stated 
by him, had no lawful excuse to doso. I, 
therefore, concur in the order proposed - by 
my learned brother. 


A. N.A, Order set aside. 
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LAHORE HIGH COURT. 

Seconp CIVIL APPEAL No. 534 or 1922. 

: March 8, 1926. 

Present:—Mr. Justice Harrison and 
Mr. Justice Jai Lal. 

~ PRABHU—DErenpant-—APPELLANT 

5 VETSUS 
KALE AND OTHERS— PLAINTIFFS AND 


. © DEFENDANTS —RESPONDENT3. ; 
C. P. C. (Act V ef 1908), s. 100-—Finding as to 
aaa of Hindu family, if ons of fact—Second 
appeal, | 
Inferences drawn from facts admitted or proved as 
to the jointness or disruption of a joint Hindu family 
are themselves findings of fact and, as such, whatever 
may have been. omitted or disregarded, or misunder- 
stood or misappreciated, those findings are conclusive 
in second appeal. 
Palani Ammal v. Muthuvenkatachala Moniagar (1) 
relied on. 


Appeal from a decree of the District 
Judge, Hissar, dated the 12th January, 1922. 

Mr. Jagan Nath, for the Appellant. 

Mr. Muhammad Amin, for the Respond- 
ents. 


JUDGMENT.—In this case a finding 
has been given by the District Judge that 
the parties to the suit are joint, and a re- 
mand ‘order was passed accordingly. From 
this a“ second appeal has been presented 
and Counsel for the respondent takes a pre- 
liminary objection that the. finding is one 
of fact and cannot be impugned in second 
appeal. 

He relies, more especially, on Palani 
Ammal -y. Muthuvenkatachala Moniagar (1) 
‘and the passages at pages 261* and 259*. 
This, which deals directly with the matter 
is a very recent decision of the Privy Coun- 
cil, ia which the concurrent findings of 
facts of the District Judge and the High 
Court of Madras: were reviewed by their 
Lordships and the appeal was dismissed. 
The question in that case, as in this, was 
what inferences of facts as to the intention 
of the parties were to be drawn from cer- 
tain acts, These inferences, it was laid 
down on page 259*, are findings of fact. In 
the concluding portion of the judgment 
their Lordships say that they agree with 
those conclusions as to the facts, and fur- 
ther: “Their Lordships have no doubt that 
this joint family never did separate”, In 
other words, they emphasize the position 


(1) 87 Ind. Cas. 333; 48 M. 254; A. IR. 1925 P. O, 
49: 48 M. L. J. 83; 6 P. L. T. 133: 21 L. W. 439; (1925) 
M. W. N. 330; 3 Pat. L. R. 126; 27 Bom. L. R. 735; 
29 O. W. N. 846; 23 A. L, J. 746; L. R. 6 A. (P. C.) 143; 
52 I. A. 83 (P. 0.), 

*Pages of 48 M,—[Bd.] iri 
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that the inferences drawn from facts admil- 
ted or proved as to the jointness or disrup- 
tion of a joint Hindu family are themselves 
findings of fact. 

Oounsel for the appellant has taken up 
the usual position that an inference from 
a finding of fact may sometimes be an in- 
ference oflaw, and he points out that in 
Ram Pershad Singh v. Lakhpati Koer (2), 
Parbati v. Chaudhri Naunihal Singh (3) 
and Amritrao v, Mukundrao (4) their Lord- 
ships of the Privy Council agreed with or 
dissented from findings of fact, This does 
not, in our opinion, affect the position as 
laid pown. in the recent authority: Palani 
Ammal v. Muthuvenkatachala Moniagar (1). 
The inferences are findings of fact and as 
such, whatever may have been omitted or 
disregarded or misunderstood or misap- 
preciated, provided always the findings be 
based on evidence, those findings are con- 
clusive so faras this Court is concerned. 

We, therefore, accept the preliminary ob- 
jection, and finding that no appeal lies, we 
dismiss the appeal with costs. 


A. N. A. Appeal dismissed, 
(2) 30 C. 231; 30 I. A.1; 7 C. W.N. 162; 5 Bom. L, 
R. 103; 8 Sar. P. O. J. 380 (P. C.). 
(3) 3 Ind. Cas. 195; 31 A. 412; 36 I. A. 71;6 A. L, J. 


NABIN CHANDRA SEN GUPTA 


“597; 10 C. L. J. 121; 13 O. W. N. 983; 5 M. L. T. 427; 


11 Bom. L. R. 878; 19 M. L. J. 517 (P. Q). 
(4) 53 Ind. Oas, 866; 15 N, L. R. 165; 13 L. W. 112 
P.O). 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 394 
oF 1924, - 

April 23, 1926. 
Present:—My. Justice Cuming and 
Mr. Justice Page. 

SARADA KANTA SEN GUPTA AND 
ANOTHER — DEFENDANTS—APPELLANTS 

4 VETSUS 
NABIN CHANDRA SEN GUPTA AND 


OTHERS—PLAINTIFFS— RESPONDENTS. 

Landlord and tenant—Homestead land—Tenancy 
created before Transfer of Property Act (IV of 1882), 
transferability of. 

Under the law as it stood prior to the passtng of the 
Transfer of Property Act, tenancies from year to 
year whether of homstead lands or of agricultural 
lands were not transferable in the absence of a custom 
to the contrary or of an express contract to that effect, 
ip. 819, col. 1.1 

Sulin Mohan Banerjee v. Raj Krishna Ghosh ( 0) 
followed. 

Beni Madhab Banerjee v. Jat Krishna Mookerjee (1) 
dissented from. : 
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Appeal against a decree of the Officiat- 
ing Subordinate Judge, First Court, Farid- 
pur, dated the 13th September, 1923, 
affirming that of the Munsif, Additional 
Court, Madaripur, dated the 28th February, 
1923. 

Mr. Brajendra Nath Chatterjee and Babu 
Surendra Nath Das Gupta (11), for the 
Appellants. 

Mr. Gunada Charan Sen, Babus Hemendra 
Chandra Sen, Jitendra Mohan Banerji and 
Someswar Mukerji, for the Respondents. 


JUDGMENT. 

Page, J.—The suit out of which this 
appeal arises was brought to recover khas 
possession of certain homestead land. The 
land in” question for many years had been 


in the possession of one Tilak Das under. 


ahowla of which the plaintiffs possessed 
12-annas and the pro forma defendant a 
4-annas share. | 

The defence to the suit was that the 
appellants-defendants in the suit had pur- 
chased the interest of Tilak Das in the land 
which was set out in, and controlled by, a 
kabuliyat executed by Tilak Das on the 24th 
Falgoon 1308 that is in the year 1901. 

The lower Court has found as a fact that 
the kabuliyat of 1901 was a document mere- 
ly confirmatory of a pre existing tenancy, 
and did not create afresh tenancy. Thelearn- 
ed Advocate for tHe appellants has urged 
that this finding of fact cannot stand be- 
cause there was no evidence on the record 
upon which the Judge could have based 
the conclusion that the kabuliyat merely 
confirmed a prior tenancy. Ihis point, 
however, has not been raised in the grounds 
of appeal, and it isnot open tothe appel- 
lants to urge it before the High Court 
in second appeal. It must be taken, there- 
fore, that the kabuliyat of 1901 merely con- 
firmed an earlier tenancy. Now the kabu- 
liyat was executed in 191, and the learned 


Subordinate Judge in the course of his. 


judgment stated that “Admittedly Tilak 
Das Bairagi’s tenancy with respect to the 
land in suit commenced about 50 years 
ago, that is, before the passing of the Trans- 
fer of Pfoperty Act.” Itis necessary, there- 
fore, for us to consider whether before 
the passing of the Transfer of Property 
Act in 1882 a lease of homestead land 
was transferable by law. The only author- 
ity which lays down that a lease of home- 
stead land was transferable apart from 
eustom or contract is the decision in Benj 
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Madhab Banerjee v. Jat Krishna Mookerjee 
(1) in which case Peacock, C. J., express- 
ed the opinion that “speaking for myself, 
I should say that, if one man grants a tenure 
to another for the purpose of living upon 
the land, that tenure, in the absence of any 
evidence to the contrary, would be assign- 
able.” It is to be observed that in that 
ease the tenure was created for building 
purposes, and as such wag both assignable 
and inheritable according to the custom of 
the country. A further ground upon which 
the decision in that case was based was 
that the landlord having stood by while 
pucca buildings were erected upon the land 
in such circumstances the tenant reasonably 
might imagine that if the landlord's rights 
were thereby being infringed he acquiesced 
in such a violation of his rights the land- 
lord was not entitled to treat the tenant as 
a person without a legal interest in the - 
land in question. The observations of 
Peacock, C. J., in that case were’ cited ap- 
parently with approval, by Jackson’ and 
Ainsile, JJ., in Durga Prasad Misser v, 
Brindaban Sookul (2). But that case was 
decided upon another ground. The view 
expressed by Peacock, ©. J., since 1871 has 
never been cited with approval. On the 
contrary where upon the facts of a case the 
learned Judges were unable to distinguish. 
Beni Madhab Banerji’s case (1) they usually 
expressed their doubt as to the accuracy of 
Peacock, C.J.’s observation as a.correct . 
statement of the law prior to the Transfer - 
of Property Act. In Madhu Sudan Sen v. 
Kamint Kanta Sen (3) Maclean, © J., stated 
that “There are, no doubt, certain obser- 
vations of Chief Justice Peacock in that case, 
which give support to the appellant's con- 
tention. They were, however, unnecessary 
for the decision of the case, and we doubt 
whether they accurately state the law as 
now understood in Bengal.” See also Hari 
Nath Karmakar v. Raj Chandra Karmakar 
(4), Nabu Mondal v. Cholim Mulltk (), Ma- 
dhab Chandra Pal v. Bejoy Chand Mahatab 
(6), Ram Charan Naskar v. Hari Charan 
Guha (7), Ananda Mohan Saha v. Gobinda 
Chandra Roy (8), Manmatha Nath Mitter v, 


(1) 12 W. E, 495; 7 B. L. R. 152. 
(1) 15 W. R 274; 7 B. L. R. 159. 
(3) 32 C. 1023; 9 O. W. N. 895. 


(4) 2 C. W. N. 122. < 

(5) 25 O. 896; 13 Ind. Dec. (N. 8.) 584, 
(6) 4 O. W. N. 574. 

(7) 7 C. L. J. 107. 

(8) 33 Ind, Cas. 565; 20 0, W, N. 322, 
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Anath Bandhu Pal (9) and Sulin Mohan 
Banerjee v. Raj Krishna Ghosh (10). In 
the last case at page 197* Acting Chief 
Justice Mookerji observed that ‘under the 
law as itstood beforethe Transfer of Property 
Act, tenancies whether of homestead lands 
or of agricultural lands were not transfer- 
“able, in the absence of a custom to the 
contrary or of an express contract to that 
effect”. In oup opinion that must be taken 
to be the settled view of the Calcutta High 
Court. His Lordship in that case proceed- 
ed to add that the only recognized excep- 
tion to this rule is that stated in the case 
of Bent Madhab Banerji v. Jai Krishna 
Mookerjee(1). In that case Sir Barnes Peacock, 
O. J., observed that if one man grants 
a tenure to another for the purpose of 
living upon the land, that tenure in the 
absence of evidence to the contrary is assign- 
able. The same view was subsequently 
taken in the case of Durga Prasad Misser 
v. Brinzaban Sookul (2). The learned Ad- 
vocate fùr the appellants has contended, 
having regard to these observations of Act- 
iag Chief Justice Mookerjee, that it must 
. be taken that where land was let for the 
purpose of residence before the Transfer of 
Property Act, 1882, the tenancy was assign- 
able. We cannot accede to that contention. 
Acting Chief Justice Mookerji was also a 
party to Ram Charan Naskar v. Hari 
Charan Guha (7) in which Rampini and 
Mookerji, JJ., held that wa think that this 
plea cannot be sustained in the face of 
the rule laid down in Madhab Chandra Pal 
` v, Bejoy Chand Mahtab (6)and Madhu Sudan 
Sen v. Kamini Kanta Sen (3) in which it 
has been held that the incident of non- 
transferability was common to tenancies 
from year to year of homestead lands and 
agricultural lands created before the pass- 
ing of the Transfer of Property Actin the 
absence of a custom to the contrary and 
we are of opinion that the Acting Chief 
Justice in Sulin Mohan's case (LU) when 
referring to the case decided by Ohief 
Justice Peacock did not do so for the pur- 
pose of expressing approval of the observa- 
tions in that judgment which have been 
cited above. 

Io our opinion, these observations of 
Peacock, O. J., are opposed to the settled 
view of this Court and cannot now be re- 


(9) 50 Ind. Cas. 222; 23 O. W. N. 201. 
(10) 60 Ind. Cas. 826; 33 C. L. J. 193; 250. W.N. 
420 
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garded as correctly stating the law. It 
follows, therefore, that by purchasing Tilak 
Das's interest in thisland the defendants 
obtained no title or interest therein, and he 
has no defence tothe claim of the plaintiffs 
to khas possession of this plot of land, 

For these reasons in our opinion, the 
appeal fails and must be dismissed with 
costs. l 

Cuming, J.—I agree. 

A, NA. Appeal dismissed, 
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LAHORE HIGH COURT. 
SECOND Oivin APPEAL No. 2228 or 1921, 
January 12, 1925, 
Present:—Mr. Justice Campbell and 
Mr. Justice Zafar Ali. 

ALI HUSSAIN—Praintirr— 
APPELLANT 
Versus 
BUR SHAH AND OTHERS—DEFENDANTS— 
RESPONDENTS. 

C. P. C. (Act V of 1998), O. XXII, r, 4--Abatement 
of appeal—Death of respondents who are not neces- 
sary parties—Hzpresentatives not brought on record ~ 
Appeal, whether totally abates. 

Where some of the respondents toan appeal, who 
are not necessary parties, die and their representa- 
tives are not brought on record in time, the appeal 
does not abate as a whole, but abates only as against 


the representatives ofthe deceased respondent. ip. 
820, col, 2.] ° l 


Lala Moti Sagar, R.B „and Moulvi Ghulam 
Mohi-ud-din, for the Appellants, 

Messrs. Ghulum Rasul and Barkat Ali, 
for the Respondents. 

JUDGMENT.—The vital question in- 
volved in this first appeal is one of limi- 
tation. The lower Court has held that the 
suit is barred by time and we also arrive at 
the same conclusion. The facts are briefly 
as below. 

One Chiragh Shah had four sons, two by 
one wife and two by another. On his death 
which occurred in 1895, the four sons suc- 
ceeded to his estate, and his proprietary 
holding was mutated in the names of all 
four in equal shares. One of the four havy- 
ing died in 1899, his full brother Madad 
Hussain (defendant No. 2) claimed thathe 
was entitled to succeed to his one-fourth 
share in the joint holding to the exclusion 
of the other two brothers, namely, Ali Hus- 
gain (plaintiff) and Bur Shah (defendant 
No. 1), because the family was governed by 
the chundawand rule of inheritance. Tois 
claim was accepted rnd mutation tock 
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“place accordingly. In about 1920 Ali Hussain 


applied for partition of the joint’ hold- 
ing claiming one-third sbaie in it on the 


ground that the rule of inheritance appli- - 


cablé was pagwand and not chundawand. 
He was directed by the Revenue Officer, by 
order dated the 12th August, 1920, to estab- 
lish his title to one-third share in a Civil 
Court. He accordingly instituted the suit 
out of which this appeal has arisen to ob- 
tain a declaration of title. His case was 
that the holding being still joint he had 
not lost his right to his proper share there- 
in, that he was a minor in 1599 when the 
mutation tock place and that after that he 
had been absent at first in Sind and next 
in Burma for long periods. 

The defendants’ plea of limitation is borne 
out by the following evidence. A private 
partition of the holding was effected in 
1901-02 according to which Madad Husain 
got separate possession of about half of it 
and the remaining two brothers of the other 
half. Entries in all the jamabandis from 
1901-02 to 1916-17 show that the two sets 
of the brothers have ever since enjoyed 
separate possession and have been separate- 
ly effecting mortgages and giving leases of 
the plotsthen partitioned. There is along 
list of mortgages that was prepared by the 
office kanungo from the Revenue Records 
and placed on the record which indicate 
that the private partigion was final and was 
made not only for the purpose of cultiva- 
tion but also to be able to make alienations 
as proprietors in possession. Two of these 
mortgages may specifically be mentioned 
here. ‘hese are printed at pages ll and 


13 of the supplementary printed paper-bovk- 


and are dated the z7th August, 1£U6, and 
lst May, 1905, respectively. Both of these 
were executed and registered by the full 
brothers Bur Shah and Ali Hussain, and 
it ig recited in either that the plots mort- 


gaged have fallen to their share by a pri- 


vate partition. Ali Hussain plaintiff's age 
was 23 years at the time of execution of 
these deeds as noted therein, and he was 
consequently major when the partition was 
effected in 1901 02. 

All thisdocumentary evidence establishes 
conclusively a final partition since 1901 02 
and furtherthat Ali Hussain and his brother 
Bur Shah accepted the decision of the 
Revenue Officer who mutated the deceased 
brother's share in the name of Madad 
Hussain in 1849, and that they partitioned the 
holding accordingly. The learned Counsel 
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for the appellants concedes that the suit is 
barred by timeif the holding was partition- 
ed ia 1901-02. We find that it was and ac- 
cordingly dismiss the appeal with costs. 
This being the result of the appeal, the 
objection that it bad abated because the 
legal representatives of three of the res- 
pondents who had died were not brought on © 
the record loses all importance. These 
respondents were not necessasy parties, and 
the appeal, therefore, abated not asa whole 
but only as against the representatives ‘of 
the deceased respondents. ; 
A. N. A, Appeal dismissed. 


y 





BOMBAY HIGH COURT. 
Sgconp O1vin APrEaL. No. 578 or 1924, 
January 7, 1926. 
Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee. 
HARIDAS NARAYANDAS BHATIA~ 
PLAINTIFF—APPELLANT 


versus a 
DEVEKUVARBAI AND ANOTAER— 


DEKENDANTS—RESPONDENTS. 

Hindu Law—doint family—Father and son--Joint 
acquisitions, whether joint family property—Nucleus 
of ancestral property, if necessary—Gift, Tather’s 
power to make~-Acquiescence in gift by conduct, effect 


Where a Hindu father and his son acquire property 
by their joint labours and are besides joint in food 
and worship, they must be regarded as having con- 
stituted a joint Hindu family even though there may 
have been no nucleus of ancestral property. [p. 821, 
col. 2, 

Whether the members of a family have lived 
separately. or together, and if the latter, whethér they 
have dealt with the property acquired by their joint 
exertions as joint family property depends on the 
facts of each case. |p. 521, col. 2; p. 822, col, J.] 

Laldas Narandas v. Motibai (2) and Karsandas 
Dharamsey v. Gangabazi (3) relied on. 

Chattuibhooj Meghji v. Dharamst Naranji (1) 
dissented from. 

A co-parcener who has acquiesced in a gift by his 
father of a portion of ancestral property cannot subse- 
quently impugn the same. Consent to a gift may he 
inferred from the circumstances. [p. 822, col. 1.] 

: Second appeal against a decision of the 
Joint Judge, Thana, in Appeal No. 37 of 
1923; confirming a decree of the Joint First 
Class Sub-Judge,.Thana, in Civil Suit 
No. 239 of 1921. 

Mr. S. R. Parulekar, for the Appellant. 

Mr. P. B. Shingne, for the Respondent. 

. SUDGMENT.—The facts of this éase- 
are as follows, One Narayandas started 
business in Bombay as a piece-goods mer- 
chant many years ago. He commenced his 
venture without the aid of any joint ances- 


tral nucleus and amassed considerable 


= ~ 
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‘wealth. While he was carrying on the 
business, the present plaintiff, Haridas, was 
born to him, and when Haridas reached the 

‘age of eighteen or ‘thereabouts, he was 
associated with his father in the business. 
The trial Judge remarked: 

“As the plaintiff grew to manhood and 
the father advanced to old age, more and 
more burden of the business was shouldered. 
by the plaintiff and less by the father. Tne 
father and son ved and messed also jointly. 
Allthe property, and it is said by the son to 
be worth a lac, was acquired gradually from 
the profits of the business.” 

Then shortly before his death, Narayan- 
das gave away a piece of land, the subject- 
matter of the present suit, to his daughter 
the defendant. The plaintiff was aware of 
the gift, and knew that his father, with 
whom he lived, had laid the foundation of 
the building in the land which had been 
gifted away. The trial Judgeheld that the 
property in dispute was his father’s self- 
acquisition, and that the father hada right 
to giftitawayto any extent. He thought 
that it was not proved that the gift was 
made with the plaintiffs consent; that the 
plaintiff was not estopped from disputing 
the validity of the gift and that the plaint- 
iff was not entitled to possession. Incident- 
ally the learned Judge held that, even if 
the property was joint family property, 
tbe gift of asmall portion of the joint fami- 

ly property to the daughter by the head of 
the family would be good. 


The appellate Judge held that, although 
the property was j int property in the hands 
of Narayandas and his son, it was not joint 
family property contended for by the plaint- 
‘iff. He considered himself bound to follow 
the Common law rule adopted by this Court 
in Chatturbhooj Meghji v. Dharamsi Naranjt 
(1). In my opinion. the passage cited by the 
Judge on pages 445* and 446* of the report 
does not lay down the correct principle to be 
followed where a Hindu fatherand son living 
together acquire property without any 
family nucleus. Mr. Justice Birdwood said 
(page 445*) :— 

“There ig no evidence to show that’ the 
parties were members of an ordinary trade 
partnership resting on contract. If the 
sons had a joint interest with their father in 
the piece-goods business, it was apparently 
because they were members of an undivided 


(1) 9 B. 438; 5 Ind. Dec. (N. s ) 299. 
*Pages of 9 B.—[Hd.] 
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family carrying on businessjointly in that 
capacity. Ifthe property of the family firm 
had been acquired by the equal exertions of 
the three members, without the aid of any 
nucleus of property other than acquired by 
themselves, then, no doubt, the property of 
the firm with its accumulations would be 
self acquired property even though it was 
owned jointly. Aud on a partition such 
property would apparently remain self- 
acquired property in the hands of the several 
members, even though one of them was the 
father of the other two.” 

But that was the decision of a Single 
Judge. [n Laldas Narandas v. Motibui (2) 
16 was held that where a father and his sons 
acquire their property by their joint labours 
and are besides joint in food and worship 
they must be regarded as having constitut- 
ed a joint Hindu family even though there 
may have been no nucleus of property 
which has come down tothe father from his 
father or grandfather or great grandfather, 
For the formation ofa co-parcenary in Hindu 
Law, such a nucleus is not absolutely neces- 
sary, provided the persons constituting it 
stand in the relation of father and son or 
other relation requisite for a co-parcenary 
system, and those persons by Jiving, 
messing and worshipping together, andl 
throwing all the property acquired jointly 
into one common stock, manifest their in- 
tention to deal with one another anl with 
outsiders as members of a c)-parcenary sVs- 
tem under the Hindu Law. 

In Karsandas Dharamsey v. Gargabat (3) 
Beaman, d., polated out that there was ns 
distinction between ancestral joint family 
property, aud that there was nothing either 
in practice or theory which execlud*| the 
possibility of membersof the same family 
starting a family fortune, holding it as 
members of a joint family and thereby , 
clothing it with allthe legal qualities ind 
incidents of joint family property, chief 
amongst which was that every membrr 
born into the family after the property hat 
acquired that character and before it hal 
been divested of it by partition obtained by 
birth an interest in it. 

It appears, then, that it dependsin each 
case on the eviden:e whether the me ntcrs 
ofa family have lived separately or together, 
and if the latter, whether they have d alt 
with the property acquired by their joint 


(2) 10 Bom. L. R. 175. 
(3) 32 B. 479; 10 Bem. L. R. 18!. 
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exeriisns as joint family property. Ordinari- 
ly speaking, on the facts of this case, there 
would be a presumption that Narayandas 
and the plaintiff, Haridas, constituted a joint 
Hindu family, and the evidence would be 
sufficient for the plaintiff to establish that 
the property acquired by virtue of their exer- 
tions in the family business was held as 
joint family property. 

This question has been discussed by 
Mayne, 9th Edition, para. 277, and in the 
note (o) at the bottom of page 360, he points 
out:. ‘In view of these cases, Laldas 
Narayandas v. Motibai (2) and Karsandas 
Dharamsey v. Gangabai (3) the expression of 
opinion in Chatturbhoo] Meghji v. Dharamsi 
Naranjt (l) cited with approval in former 
editions of this work, can no longer be re- 
garded as correct.” There is no evidence, 
then, in thiscase, to rebut the presumption 
which arises on the facts proved that this 
family business of Narayandas and Haridas 
was a joint family business, and that all 
the purchases constituted joint family pro- 
perty. l 

Tunen a question arises whether, in the 
circumstances of this case, we should up- 
hold the gift by Narayandas to his daugh- 
ter. The trial Judge held that there was 
no independent evidence of the consent 
` given by the plaintiff to the gift. But it 
is clear from his Solicitor’s letter of June 
24, 1921, written two years after his father’s 
death, that he was Prepared to abide by the 
gift and not object to16. The District Judge 
disagreed with the trial Judge on the 
question whether, under the Mitakshara 
Law, a manager and father of a joint Hindu 
family had power to make a gift of a 
reasonable portion of family immoveable 
property to a daughter, The trial Judge 
relied upon the passage in the judgment 
_ of the Privy Council in Ramalinga An- 
naviv. Narayana Annavi (4)in which their 
Lordships say (pages 494*, 495*): 

“The father has undoubtedly: the power 
under the Hindu Law of making, within 
reasonable limits, gifts of moveable pro- 
perty to a daughter. In one case, the Board 
upheld the gift of a small share of im- 
..moveable property om the ground that it 
was not shown to be unreasonable. In the 


(4) 68 Ind. Cas. 451; 45 M. 489 at p. 495; 30M. L 
mp. 955: (1922) M. W. N. 399; 26 O. W. N. 929: 43 M. 
L J. 498; 16 L. W. 639; 24 Bom. L. R. 1209; 20 A. 
U 3,839; A. I R. 1922 P. O. 201; 370.L. 9,15; 49 
I. A. 168 (P. C). 

“*Pages of 45 M.—[Ed.] 
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present case, the gifts relate to sums of money. 
The only question is whether they were 
reasonable,” 

Unfortunately, no reference is given to 
the case referred to by their Lordships. 
But in this case, we think, we can uphold 
the decision of the Court below on this 
ground that the plaintiff was aware of the 
gift to the defendant. He was aware that 
his father had laid the foundation of a 
building on the land, ande that would be 
sufficient tojustify us in holding that he 
consented to the gift, and even if that 
were notsufficient, we have this fact that 
for two years after the death of his father 
the plaintiff took no steps to upset the gift 
and even within a few days of his filing the 
suit wrote a letter in which he stated that 
he was perfectly prepared to abide by the 
gift. We do not think itis open now, in 
the circumstances of the case, to the plaint- 
iff to ask the Court to give him a decree 
restoring the land in his possession, and to 
allow the defendant to remove materials 
from the building, which would be of very 
small valne to her. 

We dismiss the appeal with costs. 

A, N. A, . Appeal dismissed. 


wan i 





PATNA HIGH COURT. 
Civit Revision No. 265 or 1925. 
June 17, 1925. 

Present:—Mr. Justice Ross. 
NARESH CHANDRA SINHA— PETITIONER 
VETSUS 
CHARLES JOSEPH SMITH—Opposits 
PARTY 

Court Fees Act (VII of 1670), s. 27 ~Stamps “for 
use in the High Court only”, whether can be used in 
lower Courts—Administrative rules, effect of, 

In the absence of any rule having the force of law 
to the effect that the sale of a particular denomination 
of stamp may be limited to a particular purpose or 
Court, the mere fact that certain stamps bear an 
impression on their back that they are ‘for use in the 
High Court only’, cannot invalidate the use of the 
stamps in other Courts, although the words soim- 
pressed may have some significance for administrative 
purposes. fp. 823, col. 1.] 

Civil revision from anorder of the Sub- 
Judge, Patna, dated the 5th June, 1925. 

Mr, S. M. Mullick, for the Petitioner. 

The Government Pleader, for the Opposite 
Party. TK 

JUDGMENT.—The petitioner filed 
three Court-fee stamps of the aggregate 
value of Rs. 240 with his plaint in a suit 


(97 I. 0. 1928) NIHALĪ V. 


before the Subordinate Judge of Patna. 
The stamps after being punched have 
been rejected by the learned Subordinate 
Judge on the ground. that they bear on 
tha back the words “for use in the High 
- Court only.” The learned Government 
Pleader has not been able to show that 
the Local Government has made any rule 
to the effect that the sale of any stamp may 
be limited toa particular purpose or Vourt. 
The words impressed on the back of the 
stamps may have some significance for 
administrative purposes, but they are, in 
my opinion, not capable of invalidating 
the stamps themselves. I can see no 
reason why the stamps should not be ac- 
capted by the Subordinate Judge. Ia my 
opinion the refusal to accept these stamps 
was not justified. The application must 
bs allowed and the order of the learned 
Subordinate Judge must be set aside and 
he must be directed to accept these stamps. 
There will no order as to costs. 
A. N. A. Application allowed, 





LAHORE HIGH COURT. 
MIscELLANEOUS Fixst APPEaL No. 99 
or 1926. 

April 26, 1926. 

Present :—Mr.-Justice Campbell. 
Musammat NIHALI—Apeticant—A PPELLANT 
versus 
EMPEROR —RESPONDENT. 

Guardians and wards—Expenses for marriage of 
ward—Previous sanction not obtained—Guardian’s 
right to raise funds to meet such expenses—Leave of 
Court. 

Permission to raise funds for meeting the expenses 
incurred by a guardian in getting the ward married 
cannot be refused onthe ground that the guardian 
did not obtain the previous permission of the Court, 
where, by the terms of his appointment, he is not 
bound to get such permission. 

Miscellaneous first appeal from an order 
of the Senior Sub-Judge, Amritsar, dated 
the 3rd November, 1925. 

Mr. Parkash Chandra for Mr. Muham- 
mad Amin, for the Appellant. 

JUDGMENT.—Musammat Nihali is 
the guardian appointed by Court of two 
minors, Fauju and Teju. On the 10th of 
August, 1925, she applied to the Court 
` stating that Fauju minor’s marriage had 
been fixed in September and asking to be 
allowed to raise money for the purpose. 
She was told that the further details; must 


‘be accepted. 
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be supplied. On the 18th of August she 
presented another application giving certain 
figures; this application was fixed for 
kafiat on the 3lst of August. On the lst 
August it was noted that in order to ascer~ 
taia the amount of property and the circum: 
stances of the minors it was necessary to 
get the record out and for this purpose the 
20th of October was fixed On the 20th of 


‘October Wusammat Nihali did not .appear, 


and the application was dismissed in 
default. 

Oa the 2nd of November 1925 she put 
in a petition stating that the marriage had 
been celebrated in September 1925 at a 
cost of Rs. 1,700, out of which she herself 
had provided Rs. 500. She detailed the 
sums borrowed from various sahukars and 
asked for permission to mortgage the 
minors’ land in lieu of the charges. The 
Courts order was that the guardian should 
have obtained the previous sanction of the 
Court for the marriage and for the expenses 
required in connexion therewith, and that 
not having done so she must pay the ex- 
penses herself, Permission to mortgage 
the land was refused. 

An appeal has been preferred. The case 
was one in which the guardian was not 
required by the conditions of her appoint- 
ment to take the leave of the Court for 
arranging a marriage. She was also exempt- 
ed from furnishing annual accounts. 
In these circumstances,the appeal mus: 
Musammat Nihali was a: 
liberty to arrange the marriage without tak- 
ing the permission of the Court and, when 
asking for permission to raise funds for it, 
she also asked for anearly date which she 
was not given. It is possible that she 
should have applied earlier, but allowance 
should be made for her sex and position. 

Taccept the appeal and return the case to 
the lower Court. The amount actually 
spent should be investigated and an 
arrang=mentshould be made for re- payment 
of the money borrowed or such amount as 
may appear to be reasonable in such a 
manner as to secure the best interest of the 


minors. . 


As N. A. Case remanded. 
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. MADRAS HIGH COURT. 

APPEAL AGAINST ORDER No. 294 or 1925. 

March 10, 1926. 
Present:—Justice Sir William Watkins 
Phillips, KT., and Mr. Justice 
Madhavan Nair. 
KATRAGADD RAMAYYA AND ANOTBER 
—DEFENDANTS—-APPELLANTS 
VETSUS 
KATRAGADD BAPAYYA— PLAINTIFF 
——RESPONDENT. 

C. P. C. (Act V of 1908), Seh. FI, para. 19 (D)— 
Arbitration—Agreement to refer to three arbitrators— 
Application by one party to file in Court—Direction 
by Court that opinion af majority should prevail, legal- 
aty of. l 

When a reference is made to two or more arbitra- 
tors the award is not valid unless it is concurred in 
by them all. A reference to three arbitrators implies 
an agreement to be bound by the decision of all the 
three and not merely of a majority. [p. 824, col. 1.] 

Where three persons agree to refer their disputes to 
the arbitration of threenamed arbitrators and one of the 
parties alone applies to the Oourt under para. 17 of the 
Second Schedule, ©. P. C., to have the agreement filed 
in Court, ib is not competent-to the Court, while order- 
ing a reference, to give a further direction that in 
case of disagreement among the arbitrators the deci- 
„sion of the majority should prevail inasmuch as such 
a direction is inconsistent with the original agree- 
ment between the parties. [p. 825, col. 1] 

United Kingdom Mutual Steamship Assurance 
Association v. Houston (1) and Cameron v. Cuddy (2) 


followed. 
Bala Pattabhirama Chetti v, Seetharama Chetti (6) 


distinguished. 


Appeal against an order of the Court of. 
the Subordinate Judge, Bapatla, dated the 
27th July, 1925, in O.8. No. 92 of 1923. 

Mr. Ch. Raghava Rao, for the Appellant. 

Messrs. B. Somayya and P. Bapiraju, for 
the Respondent, 


JUDGMENT.—The parties in this 
case referred their disputes to the arbitra- 
tion of three named arbitrators. One of 
them, the plaintiff, then applied to the 
Court under para. 17 (1) of the Second 
Schedule to the O. P. C. to have the agree- 
ment filed in Court. This has been done 
and under para.4 an order of reference has 
been made but the Court. has ordered a 
further direction that in case of disagree- 
ment among the arbitrators the opinion of 
the majority should prevail. The appel- 
lants contend that such an order is illegal 
because, it is inconsistent with the agree- 
ment to refer to arbitration. It is well settl- 
ed that when a reference is made to two or 
more arbitrators, the award is not valid 
unless if is concurred in by them all. This 
was laid down in United Kingdom Mutual 
Steamship Assurance Association v, Hous. 


RAMAYYA V. BAPAYYA, 


ton (1) and was.assumed in Cameron v 
Cuddy (2). It is also laid down in Babu 
Surubjeet Narain Singh v. Babu Gouree 
Pershad Narain Singh (8), Junglee Ram v. 
Ram Heet Sahoy (4)and Nem Roy v. Bharut 
Foy (5). Itis true that in these cases one 
or more of the arbitrators did not sign the 
award and on that ground it was held not 
to be valid, but the reason given for such 
a conclusion is that all the arbitrators had 
not concurred in the award. Prima facie, 
therefore, the order of the Sub-Judge would 
appear to be inconsistent with the reference 
to three named arbitrators. It is, however, 
contended for the respondent on the autho- 
rity of Bala Pattabhirama Chetti v, Seetha- 
rama Chetti (6) that this order is good. 
That was a case in which the agreement 
was filed in Court and one of the arbi- 
trators refused to act. The District Judge 
appointed another arbitrator under the 
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provisions of para. b of the Second Schedule ` 


and it wa3 held that this order was valid. 
It was argued that under para. 19 all the 
provisions of the Second Schedule are made 
applicable to proceedings on reference out 
of Court which is afterwards filed in Court 
and that consequently when sucha refer- 
ence is filed in Court the parties must be 
deemed to submit to all the rules and pro- 
cedure prescribed in the Second Schedule. 
It was there held that the words in para. 19 
“so far asthey are consistent with any 
agreement filed” do not mean that the 
agreement must contain in every case an 
express provision as to what ought to be 
done if any arbitrator is unwilling to act 
and that the reasonable construction is that 
the action of the Judge should not be in- 
consistent with the agreement if it contains 
any special provision on the subject. The 
agreement insupport of this was that the 
order of reference made in a suit pending 
should not prove abortive but result in an 
award according to the original intention 
of the parties and it was consequently held 
that the provisions of the ©. P. C. relating 
to arbitration must be taken to be intend- 
ed by the parties to the agreement to apply 
and that this order was not inconsistent 
with the terms of the agreement. Whether 


that decision is correct onthe facts.it is 


1) (1896) 1 Q. B. 567; 65 L. J. Q. B. 484. 
a 914 AO. 651; 83 L. J. P. O. 70; 110 L, T. 89, 
(3) 7 W. R. 269. 

4) 19 W. R 47. 

5) 22 W R. 129. 

(6) 17 M. 498; 6 Ind. Dee. (x. s.) 345. 
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. not necessary to express. any opinion, for 


the question must be decided in this case 
on whether the order appealed against is 
inconsistent with the agreement of the par- 
ties. If it is understood, as it must be, 
that a reference to- three arbitrators implies 
.an agreement to be bound by the decision 
of all the three and not merely of a majo- 
rity, then this order is inconsistent with 
the agreement. | 
If allthe parties had agreed to file the 
- reference in Court, it can possibly be argu- 
ed that they did so with the full knowledge 
„of the provisions of the Code and with the 
intention that these provisions should be 
applied to their arbitration. 
ever, only one of the parties applies and 
drags the others to Court, no such presump- 
tion can be drawn, and when an order is 
made inconsistent with the original .agree- 
ment, such anorder isnot valid. In the 
present case the defendants agreed to abide 
by the concurrent award of three persons 
and consequently there can be no presump- 
tion of an agreement to abide by the opin- 
ion of a mere majority. This order, there- 


fore, directing that the opinion of the majo-. 


rity shall prevail appears to he inconsistent 
with the original agreement and conse- 
quently the provisions of para. 4 under 
which the order has been made cannot be 
applied in the present case. 

The appeal is, therefore, allowed and the 
order that the opinion of the majority shall 
prevail must be struck out of the order of 
reference. The respondent will pay the 
appellant’s costs of this appeal, 

V. N. V, Appeal allowed. 


MADRAS HIGH COURT. 
FULL BENCH. 
APPEAL AGAINST ORDER No, 39 or 1925, 
April 26, 1926, 
Present:—Mr. Justice Krishnan, 
Mr. Justice Ramesam and 
Mr. Justice Venkatasubba Rao. 
` T. S. BALAVENKATASEETHARAMA 
CHETTIAR AND ANOTHER-—PETITIONERS— 
i APPBLLANTS 
VETEUS 
RECEIVER, TANJORE, 
AND OTUERS— RRSPONDENTS. 


: Provincial Insolvency Act (V of 1920), ss. 17, 28— 
Hindu father, adjudication of, as insolvent—Power 


When, how-- 


625 
to sell son's share, whether vests in Official Receiver- 
Death of father before sale, effect of. 

The Official Receiver in whom the property of an 
insolvent Hindu governed by the Law of Mitakshara 
is vested under the Provincial Insolvency Act V uf 
1920 is entitled to sell the joint family property of 
the insolvent and his sons for his debts, which ara 
neither illegal nor immoral.{p. 825, col. 2; p. 827, col 1.! 

Sat Narain v. Behari Lal (5) explained. 

Khem Chand v. Narain Das Sethi (7) relied on. 

i Ha v. Gopalkrishna Chandavarkar (8) not fol- 
owed. 

[Oase-law discussed.] 

Such power of sale can by virtue of s. 17 of the 
Act be exercised by the Receiver for the realisation 
of the assets of the insolvent even though the insol- 
vent dies before the sale is effected. [p. 827, col. 2,] 

Nichols v. Nixey (9) followed. 

Per Krishnan, J.—Section 28 of the Provinejal 
Insolvency Act is by itself enough to vest the Hindu 
father’s power of sale of the son's share in the Receiver 


as a species of property belonging to the father. [p. 
826, col. 2; p. 827, col. 1.) 
Per Venkatasubba Rao, J.—The expression “pro- 


perty over which any person has a disposing power 
which he may exercise for his own benefit” ins. 2 
(d), Provincial Insolvency Act, includes the qualified 
and restricted power of a Hindu father to sell his son's 
share, [p. 831, col. 2.] 


Appealagainst an order of the District 
Court, West Tanjore at Tanjore, dated the 
15th December, 1924, in I. A. No. 455 of 
1924, in I. P. No. 5 of 1922, 

Messrs. T', Rangachariar and K. Nara- 
simha Iyengar, for the Appellants. 

Messrs, S. Varadachariay and T. M. 
Krishnaswami Iyer, for the Respondents 

JUDGMENT. 

Krishnan, J.—The point for decision 
in this appeal is whetlfer the Official Re- 
ceiver in whom the property of an insolvent 
Hindu governed by the Law of Mitakshara 
is vested under the Provincial Insolvency 
Act V of 1920 is entitled to sell the joint 
family property of the insolvent and his 
sons for his debts, they being neither illegal 
nor immoral. The lower Court has held 
that he could and has upheld the sale by 
him. The appellants contend that he has 
no such power. 

The rulings of this Court have been in 
favour of recognising such power and hold- 
ing such sales to be valid both in the Pre. 
sidency Town and in the Mofussil. [See 
Official Assignee of Madras v. Ramachandra 
Atyar (1), In re Balusawmy Ayyar (2) 
Sankaranarayanan Pillai v. Rajamani (3) 
and Kuppusami Goundan vy., Marimuthy 


(1) 68 Ind. Cas. 898; 46 M. 54; 16 L. W. 559: (1922) 
M. W. N. 653; 43 M. L. J. 569; A. L R. 1923 Med 5A 

2) 80 Ind. Cas. 108; 47 M. 87; 19 L. W. 86: 46) 
L. J. 86; (1924) M. W. N. 94; A. I. R. 1994 Mad ani” 

(3: 83 Ind. Cas. 196; 47 M. 462; 46 M. L. J. 314: 34 
M. L. T. 152; A. I R. 1924 Mad. 550; 20 L, W, 357 
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Goundan (4). Thera wis a differance of 
orinion as to whether ths power tə sell 
tha joint property alone vestel in the 
O Hsial Assignee or Raveiver or whether ths 
un livided share itself of the sons vested 
in him. In the first three cases quoted 
above, it was ruled that the power alone 
vasted but in Kuppusami Goundan v. Mari- 
muttu Goundan (4) the opinion was express- 
ed that the share itself vested. Bat all 
the cases were agreed that the Official As- 
signee or Receiver was entitled to sell the 
whole joint property and give a good title 
to the purchaser provided that the debts 
were such as the sons were, on account of 
their pious obligation, bound to pay from 
their joint property: _ l 
. The question has again been raised now 
on account of the recent ruling of the Privy 
Council in Sat Narain v. Behari Lal (5) and 
it ig contended that the result of that 
decision is to compel us to hold that neither 
the shares of the sons nor the power to sell 
such shares vestsin the Official Receiver 
and that hecan proceed against the sons’ 
-share if atallonly by way of suit. The 
Privy Council has, no doubt, clearly laid 
down that the sharesof the sons do not vest 
in the Official Assignee. That decision was 
under the Presidency Towns Insolvency 
Act and one of the arguments used by 
their Lordships to arrive at their conclu- 
sion is based on the existence and the langu- 
age of s. 52 of that Act, a section which 
finds no counterpart in the Provincial 
Insolvency Act. Nevertheless as the other 
‘arguments apply equally to the latter Act, 
it seems to me that we must hold that the 
same principle governs cases under it in 
the Mofussil. As aresult we must over- 
rule the decision in Kuppusamt Goundan v. 
Marimuthu Goundan (4), in so far asit holds 
that the undivided share of the son itself 
vests in the Official Receiver. 

That does not, however, carry the appel- 
lants far enough to enable them to succeed 
in their appeal for,if the Official Receiver 
has got the father’s, power to sell the joint 
property vested in him, he will be entitled 
to sell the whole joint property himself. It 
is, therefore, argued for the appellant that 


8 

7.20 L. W.783; A.I. R. 1925 Mad. 52. 
N Da Ind. Cas. 883; 6 L. 1; 47 M. L. J. 857; 10 O. 
&A. L. J. i 


. 23 A. L. J, 85; D- “500: 1 
a L. R.135; 21L. W, 375; 1 L. 0. 500; 1 


WAN, 916; 29 ©. W. N. 797; 52 L A.22 (P. 0), 
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though under the Presidency Towns Insol- 
vency Act, such a power may be vested.in 
the Official Assignee by virtue of s. 52, 
there is no provision in the Provincial Insol- 
veney Act to so vest it. I do not think 
the Lagislature intended to make any such ` 


‘distinction bstwaen the Madras and the 


M ofussil inasolvencies as suggested by this 
argument. It cannot be said that their 
Lordships of the Privy Oouncil laid down 
that such a power will mot pass to the 
Official Assignee ; it was not necessary for . 
them to doso for the purpose of the case 
before them which was one of a right of 
pre-emption claimed by the insolvent’s son 
as owner of his share of the family pro- 
perty. The vesting of a power to sell it 
in the Official Assignee would not interfere 
with that right till he actually exercises 
that power and sells; a thing which had 
not been done in thatcase. In fact their 
Lordships expresslysay: “Ib may be that 
under the provisions ofs. 52 or in some 
other way that property (i. e., the joint 
property) may in a proper case be made 
available for payment of the father’s 
just debts’. The contention, however, is 
that the effect of their Lordships’ judg- 
mentis to prevent any vesting of such 
power in Mofussil cases at any rate as there 
is no express provision for itin the Mofussil 
Act. It seems to me, however, that the pro- 
visions we have in the Act are sufficient to 
vest such a power. Section 28, which is 
the vesting section, vests the whole of the 
property of the insolvent in the Official 
Receiver. In the joint family property the 
insolvent father is not only entitled tohis 
ownshare but has also got a powerto sell 
the whole property including the son’s 
share for payment of his just debts. It 
seems to me that under s. 28 itself his 
share as wellas the power will vest in the 
Receiver as the insolvent’s property. It 
is not necessary to pray in aid the defini- 
tion of‘ property” ins. 2(d)for this pur- 
pose. There may be a difficulty in doing so 
as their Lordships seem to have been of 
opinion that s. 2 (e) of the Presidency 
‘Towns Insolvency Act, the wording of 
which is the same as that of s. 2’(d) of the 
Provincial Insolvency Act, contemplates 
only an ‘absolute and unconditional 
power of disposal’ which a father's power 
is not as it depends upon the existence of 
debts liable to be satisfied out of the son’s 
share. Section 28, however, by -itself ig 
enough, it seems to me, to vest that power 
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in the Receiver as a species of property be- 
longing to the father. 

Now it is argued that a power can never 
be treatedas property and reliance is placed 
upon the case of Hx parte Gilchrist, In re 
Armstrong (6), especially on the judgment 
of Fry, L. J., on page 531*. In that case 
the learned Judges were dealing with what 
is called a general power of appointment 
under the English Law which is a very 
different thing in law from the power of 
the Hindu Law which we are dealing with. 
Saction 52 of the Presidency Towns Insol- 
vency Actitself speaks of such a power or 
capacity ofthe father to sell as a species of 
property. l hold, therefore, that the Re- 
ceiver had in this case the power to sell the 
whole joint property to pay the father’s 
debts as they were neither immoral nor 
illegal debts and his sale must be upheld. 

Tam fortited in my view as the same 
view was taken by a Bench of this Court in 
C. M. A. No. 115 of 1925 unreported and 
also by the Lahore High Court in Khem 
Chand v. Narain Das (7). Thereis an ex- 
pression of opinion to the contrary by 
Macleod, C. J., in Shripad v. Gopalkrishna 
Chandavarkar (8), who says on page 7871 
“Speaking for myself, Ido not think that 
wher the manager of a joint Hindu family 
is adjudicated insolvent the power which 
he had before his insolvency to dispose of 
family estate for proper purposes, must 
be considered as vestingin the Receiver or 
Official Assignee”. It does not seem to be 
a considered opinion nor is it shared by 
Coyajee,J., who sat with. him. The Chief 
Justice makes no reference tos. 52 of the 
Presidency Towns Insolvency Act. With 
all respect I am unable to accept the 
Chief Justice’s dictum. 

Ia this case one further argument has to 
be considered and that is that because the 
insolvent father died before the Receiver 
. effected his sale, the sale was without au- 
thority and void. It is argued that the.power 
came to an end with the death of the 
father and that the Receiver was no longer 
entitled to exercise it. For this argument 
.reliance is placed on the case of Nichols v. 


9 (1886) 17 Q. B. D. 521; 551. J. Q. B. 518; 55 L. 
538. 

(7) 89 Ind, Cas. 1022; 6 L. 493; A. I. R. 1924 Lah, 
| 


(8) 89 Ind. Cas. 968; 49 B. 785; 27 Bom. L. R. 934; A, 
1. R. 1925 Bom. 416. 

*Page of (1886) 17 Q. B. D.—[vd.] 
' tPage of 49 B.—[Ed.] 


Nixey (9). The answer to this contention 
is provided for by s.17 of the Act which 
deals with cases where the insolvent debtor 
dies’ pending proceedings in insolvency, 
That section enacts that unless the Court 
otherwise orders, the proceedings shall be 
continued so far as may be necessary for 
the realisation and distribution of the pro- 
perty of the debtor. The power of sale can 
thus be exercised for the realisation of the 
assets of the insolvent even though he ig 
dead. The English case cited is thus not 
applicable. 

The appeal fails andis dismissed with 
costs, to be paid out of the estate, of the 
Official Receiver and alienees each one set, 
_Ramesam, J.—As I agree with the 
judgments of my learned brothers, I will 
briefly give my reasons for doing so. 

Having regard to the reference to s. 52 of 
the Act at page 24* ofthe judgment in 
Sat Narain v. Behari Lal (5) I think there 
is very little doubt that the Privy Council 
intended to hold that the right of alienation 
of a Hindu father in respect of joint family 
property passes to the Official Assignee 
under the Presidency Towns Insolvency 
Act. Ithink the point is not capable of 
much argument. The more difficult ques- 
tion that arises before us is, whether in 
the case of the Provincial Insolvency Act 
the absence of a provision like s. 52 makes 
any difference, and, if so, what? The 
question turns upon what construction ope 
may place on the definition of ‘property’ 
ins. 2 (d) of the Act. This definition ig 
identical in language with s, 2 (e) of the 
older Provincial Insolvency Act JIL of 1907 
which has been repealed by the present 
Act. On the one hand Mr. Varadachari 
contends that seeing that, under the C. P. 
C. of 1882 which contained provisions 
relating to Provincial Insolvency, s. 266 
should vest in the Receiver and that the 
Provincial Insolvency Act is only intended 
to consolidate the preceding state of the 
law, the definition of the word ‘property’ 
in the Provincial Insolvency Act ought to 
be construed so as to include the property 
itself and not merely the father’s rights 
over it. To this argument, however. there 
are three replies. First, the Privy Council 
have pointed out that decisions under ihe 
C. P. C. ought not to be used for construing 


the Insolvency Acts. The Code had a hi 
m ANS story 
(9) (1875) 29 Oh. D. 1005; 55 L. J. ' 55 1 
£03; 33 W. R. 840. Ce Ma Sa L. T, 
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of its own culminating in s. 53 of the 
present Code of 1908. Secondly, the House 
of Lords in Bank of England v. Vagliano 
(10) condemned this mode of construing an 
Act, that is, we ought to look at the Insol- 
vancy Act by itself and not to be influenced 
by the fact that it was acontinuation of 
the previous ©. P. O. of 1882. Thirdly, 
the identical words in the Presidency Towns 
“Insolvency Act have been construed by the 
Privy Council in Sat Narain v. Behari Lal 
(5),as applying only to property over which 
the insolvent had absolute power of disposal 
and until we see a reason tothe contrary in 
the Act we are now considering, I think, 
if possible, the words inthis Act ought to 
receive the same construction. I must, 
therefore, reject Mr. Varadachari’s conten- 
tion that the property (including the son's 
share) itself vests in the Official Assignee. 
On the other hand, it is contended by Mr. 
Rangachari that not even the father's 
rights over the property passed to the 
Official Assignee. Now, there is no doubt 
that the word ‘property’ may include 
without doing any violence to the term the 
rights of a Hindu father over joint family 
property under the Mitakshara Law. This 
is shown by s. 52 in the Presidency Towns 
Insolvency Act The only question is, 
whether we should construe the word ‘pro- 
perty’ in the Provincial Insolvency Act so 
as toexclude such rights. Iam notable to 
gee any reason why we should—the absence 
of a section like*s. 52 of the Presidency 
Towns Insolvency Act throwing no light on 
the matter. I, therefore, agree with the 
conclusion of my learned brothers. 

On the third point, namely, whether the 
death of the insolvent makes any difference, 
1 agree that it does not. l 

Venkatasubba Rao, d.—This ap- 
peal raises a very important question, 
namely, what is the effect ofthe decision of 
the Judicial Committee in Sat Narain v. 
Behari Lal (5). The Hindu Law recognises 
the power of a father, subject to certain 
conditions and restrictions, to deal with his 
gon’s undivided interest in joint family 
property. On a father being adjudicated an 
insolvent, what is the nature of the right, 


if any, that passes to the Official Assignee 


or the Official Receiver as the case may be? 
This is the question that this appeal raises. 
The appellants before us are the sons of 
an insolvent and they challenge the act of 
the Official Receiver, who, for paying off 

(10) (1891) A. O. 107: 60 L. J. Q. B. 145; €4 L. T. 
353; 39 W. R. 657; 55 J. P. 676. 
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the father’s’ debts, exercised the power to 
sell theson’s interest also in family proper- 
ties, The learned District Judge has held 
that the Receiver could validly exercise 
such a power in respect of debts not shown 
to be either illegal or immoral. oe 

Mr. Rangachari, the appellant’s learned 
Vakil, contends before us, thatthe judgment 
ofthe Juricial Committee must be taken 
to amount to a pronouncement, that on a 
father being adjudicated,an insolvent, nei- 
ther the son’s undivided share nor the 
father’s conditional power to dispose of 
that share, vests inthe Official Assignee. 
The case decides unmistakeably so ‘far as 
the Presidency Towns Insolvency Act is 
concerned, that the son’s share as such 
does not vest in the Official Assignee. Does 
it further decide that the insolvent’s condi- 
{ional power to dispose of his son’s interest 
does not also pass to the Official As- 
signee? Thecase having been decided with 
reference to the Presidency Towns Insol- 
vency Act, a further question arises, what 
is the bearing of that decision on the 
scope, in this respect, of the Provincial 
Insolvency Act the Act under which the 
present appeal has to be decided? 


The points raised being of considerable 
importance, this Bench consisting of three 
Judges, has been specially constituted to 
hear this appeal. 

In order to understand properly the 
decision of the Judicial Committee, it is 
necessary to have regard, first, to the facts 
with reference to which the judgment was 
given, and secondly, to bear in mind the 
divergent views on the subject taken by the 
Courts in India. In the case before the 
Privy Council, the question arose in regard 
to the right of pre-emption, which a son as. 
a member of a joint family, claimed to 
exercise, after adjudication of his father, as 
an insolvent; and against the son the con- 
tention was put forward that the entire 
property having previously vested in the 
Official Assignee, the son ceased to have 
any proprietary interest in the property 
which would entitle him to exercise the ` 
right of preemption. A Full Bench of the 
Lahore High Court decided that on adjudica- 
tion of the father which was before the suit, 
the son’s undivided interest also- passed to 
the Official Assignee and that consequently 
there was no right left in the son ontstand- 
ing, which could be enforced in the suit. 
Did the undivided share of the son vest 
or not vest in the Official Assignee? This 
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was the question that the Judicial Com- 
mittee had to decide, and disagreeing with 
the Full Bench of the Lahore High Court, 
their Lordships held that it did uot vest. 
If the High Court had held that what passed 
to the Official Assignee was not son's 
undivided interest but the father’s con- 
ditional power of disposal, the plaintiff's 
suit would not have been dismissed. In 
the light of these facts is there anything to 
show that the Judicial Committee intended 
to lay down that even the disposing power 
of the father did not pass? That the 
Judicial Committee has not said so in 
express terms is not disputed. The decree- 
ing of the plaintiff's claim is not inconsist- 
ent, as I have said, with the recognition 
of the father’s disposing power having 
passed to the Official Assignee, 

Then, in regard to the views held by 
the Indian Courts, there was a sharp 
divergence of opinion as to what vested in 
the Official Assignee on the adjudication 
of a Hindu father belonging to a joint 
undivided Hindu family. To bring out the 
real point at issue, I shall refer to a 
few recent cases decided by the High 
Courts in India. In Official Assignee of 
Madras v. Ramachandra Aiyar (1) the 
Official Assignee contended that on the 
adjudication of the father, the interest of 
the minor sons of the insolvent in the 
family property vested in him. Sir Walter 
Schwabe, ©. J., who delivered the judg- 
ment of the Court consisting of himself and 
Coutts Trotter, J., observes that it may be 
taken as established law, that the Official 
Assignee is not entitled to have vested in 
him the shares of the other members, al- 
though he can deal with them if the insol- 
vent could lawfully have done so had there 
been no insolvency. In In re Balusawmy 
Ayyar (2), the question had to be consider- 
ed whether the Privy Council decisions in 
Sahu Ram Chandra v. Bhup Singh (11), and 
Chet Ram v. Ham Singh (12), atfected the 
law as understood, in regard to the Official 
Assignee’s power to deal with the son’s 
interest during the insolvent’s lifetime. 


L 
L. T. 22; 6 L. W. 213; 44 I. A. 126 (P. CO), 

12) 67 Ind. Cas, 569; 44 A. 363; 3 P. L. T. 366; 31 
L. T. 50; 43 M. L. J. 98; 16 L. W. 89; (1922) M W. 
daa; 4 U. P. L. R. (P. 0.) 64; 3 P. L. R. 1922; A. I, 
1922 P, C. 247; 24 Rom. L. R. 1211; 27 0. W. N. 150; 
40 L A, 223; 21 A. L, J, 114; 370, L J. 79 (P. CG.) 
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that the accepted law is, that it is the 
father's power that vests in the Ofcial 
Assignee and not the undivided share of 
the son. Coutts Trotter, J., says thus :— 

“It was decided bya Bench of this Court 
consisting of two members of the present 
Bench in Official Assignee of Madras v. 
famchandra Atyar (1), that the Oficial 
Assignee, though it cannot be said that the 
shares of the minors actually vest in him, 
has nevertheless the same rights of dis- 
position of the family property in the 
satisfaction of the debts of the manager, as 
the manager, would himself have been 
entitled to exercise, if he had not been ač- 
judicated an insolvent.” 

Krishnan, J., refers to it as settled law, 
that if the father has the right to sell the 
whole joint estate to pay off his antecedent 
debts, that power can be exercised by the 
Official Assignee. In Sankaranarayanan 
Pillai v. Rajamani (3), the law was again 
stated in similar terms. Pnillips, J., ob- 
serves ;— 

“ Applying this principle to the present 
case, we find that the Official Receiver had 
power to sell not only the share of the adult 
insolvents, but also it vested in him the 
power of these insolvents as fathers to sell 
their sons’ interestin the property for the 
payment of antecedent debts.” 

Inmyown judgment in that case I ex- 
pressed myself thus :— 

“The learned Subordinate Judge has 
found that the debts of the Ist and 2nd 
defendants were not incurred for illegal or 
immoral purposes and it is now a settled 
rule that the Official Receiver can exercise 
the right of the father to dispose of the 
sons’ interest in ancestral immoveable estate 
for the payment of the father’s debts not 
tainted with illegality or immorality.” 
` The first two cases arose under the Presi- 
dency Towns Insolvency Actand the third 
under the Provincial insolvency Act and 
in each of these cases it was assumed that 
what vested in the Official Assignee was 
not T Ee ae: pret of the son but the 
conditional power of disposal poss 
the Hindu father. i j eee by 

The point again came up before a Benc 
of the Madras High Court in Ka 
Goundan v. Marimuthu Goundan (4). That 
was a case under the Provincial Insolvency 
Act. It was there decided, contrary to the 
trend of the authority of this Court. that 
the entire undivided interest of the son 
vested in the Official Receiver as dis. 


+ 
ANG 
. 


84) 
tinguished from the mere disposing power 
of the father. Spencer, O. C. J., thought 
that Official Assignee of Madras v. Rama- 
chandra Aiyar (1) was wrongly decided 
owing to a concession erroneously made by 
the Advocate-General who argued that case 
_ and preferred to follow the judgment of the 
Lahore High Court in Behari Lal v. Sat 
Narain (13), the very same decision which 
_ was later upset by the Privy Council in the 
case cited at the opening of this judgment, 
Sat Narain v. Behari Lal: (5). Srinivasa 
Iyengar, J., who concurred with Spencer, 
Ò. O. J., felt bound to follow the Lahore 
decision and held that the share itself 


> vested. He observed, however, that if the 


matter had been res integra he would have 
' taken the view that it was the bare power 
that vested and not the corporeal undivided 
interest, 

It was after these cases were decided by 
the Madras High Court that the question 
was raised before the Judicial Committee 
in the appeal from the Lahore case. The 
Madras cases to which I have made refer- 
ence illustrate the conflict that prevailed in 
the Indian Courts on this question. Sir 
Shadi Lal, C. J., as one ofthe members of the 
Full Bench of the Lahore High Court clearly 
indicated that if he had not been bound hy 
- authority he would have held that what 
vested was only the father’s conditional 
power and not the son’s undivided share. 
The Privy Council directed the whole of 
their judgment to show that the Lahore 
High Court's view, namely, that the share 
itself vested in the Official Assignee, was 
wrong. When their Lordships expressly 
say that they disapprove of one of these 
aforesaid two views, it seems to me that it 
would be most improper to read into their 
judgment, an intention to overrule by im- 
plication, the other and the exactly oppo- 
site view which had been repeatedly taken 
on this subject. These considerations seem 
to me to point strongly to the fact that the 
`- Judicial Committee could not have intend- 
ed to lay down the very wide proposition 
for which Mr. Rangachari contends. 


A careful examination of the judgment ` 


itself leads me, on the contrary, to the con- 
clusion, that their Lordships recognise that 
although the son’s undivided share does 
not pass, the father’s conditional power of 
disposal does pass. Reference is made to 
s. 2 (e) where the word “ property ` is said to 


(13) 69 Ind, Cas, 486; 3 L. 329; A, I, R, 1923 Lah, 1 
F, B). < 
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include any property over which or the 
profits of which any person has a disposing 
power which he may exercise for his own 
benefit, They then refer to s. 52 (2) (b) 
which enacts that the property of the insol- 
vent shall comprise the capacity to exer- 
cise allsuch powers in respect of property 
asmight have been exercised by the insol- 
vent for his own benefit at the commence- 
ment of his insolvency.. Under the first of 
these sections, itis the property that vests, 
under the second, it is the power that 
vests, and their Lordships point out that it 
is difficult to reconcile s. 52 with the pro- 
position that the property itself vests in the 
Assignee. While thus they reject the doc- 
trine that the property vests, they impliedly 
accept the theory that the power vests. 
They again refer to s. 52 as containing a 
provision which enables the Official Assig- 
nee to have recourse to the son’s share for 
the payment of the father’s just debts. 
Section 52 can be invoked only by reason of 
the fact that under the section, the property 
that vests in the Official Assignee includes. 
the capacity to exercise a power of disposal. 
The following sentence in their Lordships’ 
judgment makes their meaning evén more 
clear :— 

“Tt is certainly a startling proposition 
that the insolvency of one member of the 
family should of itself and immediately 
take from the other male members of the 
family their interests inthe joint property 
and from the female members their right 
to maintenance and transfer the whole 
estate to an assignee of the insolvent for 
the benefit of his creditors,” 

It admits of no doubt, that what their 
Lordships were combating in the whole of 
their judgment, was the view that the 
physical, corporeal, undivided shares of the 
son immediately vests in the Assignee as 
contrasted with, and distinguished from 
the bare right of conditional disposal pos- 
sessed by the Hindu father. Itis also sig- 
nificant that it is stated towards the close 
of their judgment that the cases cited by 
their Lordships are not inconsistent with 
the conclusion at which they have arrived. 

Iam, therefore, satisfied that Sat Narain 
v. Behari Lal (5) is not an authority for 
the proposition that underthe Presidency 
Towns Insolvency Act, the conditional 
power of disposal of the father does not vest 
in the Official Assignee. 

I shall now proceed to deal with the 
second part of the question, viz., what bear 
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ing has this ruling on the scope of the 
Provincial Insolvency Act in this respect? 
The argument for the appellant may be 
shortly put thus: Section 2 (e) of the Pre- 
sidency Towns [nsolvency Act is identical 
in language with s. 2 (d) ofthe Provincial 
Insolvency Act. The interpretation put by 
the Judicial Committee on s. 2 (d) must, 
therefore, hold good in respect of s. 2 (e). 

It is next argued that s. 2 (e) has been 
construed as referring only to property 
over which the insolvent has an absolute 
and unconditional power of disposal, where- 
as a Hindu father’s right is only a con- 
‘ditional right. The answer is two-fold. 
Their Lordships were concerned with point- 
ing out thats. 52 which vests merely the 
power, is irreconcilable with s. 2 (e) which 
vests the property. In regard to s. 2 (e) 
at the top of page 22*, after saying that 
property is defined as including any pro- 
perty over which any person has a dis- 
posing power which he may exercise for 
his own benefit, they go onto say:— 

“And it may be said that a Hindu father’s 
power tosell the joint property and apply 
the proceeds to the payment of his debts, 
is such a power’. Later on at the same 
page they observe :— 

“And s. 2 seems to contemplate an ab- 
solute and unconditional power of disposal.” 

Their Lordships were clearly pointing out 
that the definition ins.2 applied “unless 
there is something repugnant in the subject 
or context’, and that s. 52 renders it 
repugnant to hold that in contravention of 
its express terms the property itself vests. 
However this may be, it seems to me to be 
somewhat far-fetched to suggest that such 
construction as might: be deemd to have 
been placed upon the words in s. 2 (e) was 
intended to be absolute and final irrespec- 
tive of the context or the enactment where 
those words may occur. In the Provincial 
Insolvency Act there is no provision cor- 


responding to s 52 (2) (b) which refers to the. 


exercise of power over property. In con- 
struing, therefore, s. 2 (d) in the Provincial 
Insolvency Act, we are not hampered by 
the fact of co-existence in the same enact- 
ment of another provision in apparent or 
real conflict with that section. These very 
words have been -used by the Indian 
Legislature in enactment after enactment 
in part materia with the Provincial Insol- 
yency Act, to signify the conditional and 
restricted power possessed by a Hindu 
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father. These identical words are used in 
s. 266 of the C. P. ©. ef 1877 and 1882 and 
are reproduced in s.60 ofthe present Code 
of 1908. In all these enactments, asin the 
Provincial Insolvency Act with which we . 
are at present concerned, these words stand 
alone and are notcontrolled by a different 
set of words such as those that occur in 
s. 92 of the Presidency Towns Insolvency 
Act. It must be borne in mind that their 
Lordships throughout in their judgment 
repeatedly point out that their decision 
is given inrespect of the Presidency Towns 
Insolvency Actalone. Whenthe Law of 
Insolvency for the Mofussil wasa part of 
the ©. P.O. itself, s. 266 was referred to in 
s. 354 of the two earlier Codes, under which 
section the property of the insulvent vested 
in the Receiver. I am, therefore, of opinion 
that whatever be the meaning of the woids 
in s. 2 (e) of the Presidency Towns Insol- 
vency Act, the expression in s. 2 (d) of the 
Provincial Insolvency Act includes the 
qualified and restricted power ofa Hindu 
father. 

The only difficulty that still remains is, 
under this section is it the property or the 
power that vestsin the Official Receiver? 
The Privy Council have in very emphatic 
terms shown the unsoundness ofthe posi- 
tion that the property itself vests and 
although the Presidency Towns Insolvency 
Act alone was under discussion, their 
observations are of general application. In 
the face of those remarks it is impossible 
to hold thatthe property itself vests. Sir 
Shadi Lai, O. J., in the Lahore case after 
adverting to cases under the C. P. OC. felt 
bound to hold that it is the undivided share 
and not the qualified power that vests. It 
seems to me that therë is nothing in ihe 
case decided under the various Codes that 
compels one to take the view that the pro. 
perty itself as distinguished irom the power 
vests in the Official Receiver. The Legistature 
in using the phraseology it didins.2 (d) 
of the Provincial Insolvency Act did no 


‘more than intend to enact that the insol- 


vent’s property includes also, in the case of 
a Hindu father, his disposing power over his 
This construction 
seems to me to be equally applicable whether 
the words are used inthe C. P. C.or in 
the Provincial Insolvency Act. Till a con- 
trary opinion was expressed in Kuppusami 
Goundan v. Marimuthu Goundan (4) (which 
must now be regarded as overruled) this 
is the view that was taken by the Madras 


ha 
High Court in regard to the Presidency as 
well as the Provincial Insolvency Acts. In 
my opinion the authority of the Madras 
cases that have held that a Hindu father’s 
qualified and restricted power to dispose 
of hissons undivided interest vests on his 
adjudication in the Official Receiver has 
not been shaken by the recent pronounce- 
ment of the Privy Council in Sat Narain v. 
Behari Lal (5). 

I may add that my view receives support 
from two cases decided since the Privy 
Council ruling, one, a decision of a Bench 
of this Court (Phillips and Madhavan Nair, 
JJ.) in C. M. A. No. 115 of 1925,.and the 
other a decision of the Lahore High Court, 
Khem Chand v. Narain Das (7). 

In the present case, after adjudication, 
the insolvent died. Dees this fact make 
any difference? As the learned District Judge 
points out, s. 17 provides for this contin- 
gency, which runs thus:— 

“Tf a debtor by or against whom an insol- 
vency petition has been presented dies, the 
proceedings in the matter shall, unless the 
Court otherwise orders, be continued so far 
as may be necessary, for the realisation and 
distribution of the property of the debtor”. 

Nichols v. Nixey (9) has been cited for the 
proposition that the trustee cannot exer- 
cise a power of appointment after the death 
of the bankrupt, fhe donee of the power. 
The obvious answer to this is, that a deci- 
‘sion which applies to powers in the ordinary 
legal sense of that term cannot be treated 
as an authority in regard to what is an 
entirely different thing, namely, the right, 
which has come to be described as power, 
under the Hindu Law of the father to dis- 
pose of his son’s interest in the joint family 
property. 

The appeal fails and is dismissed with 
costs as provided for in the judgment of my 
learned brother Krishnan, J. 

Y. N.Y. Appeal dismissed. 


MADRAS HIGH COURT. 
Szconp Crvin ArPBAL No. 1037 or 1923. 
March 19, 1926. 

. Present:—-Mr. Justice Odgers. 
RAGHAVALU NAIDU AND OTHERS— 
DEFENDANTS—APPELLANTS 
versus 
Tus SECRETARY or STATE For 
INDIA ın COUNCIL sy Tue COLLECTOR 
or NORTH ARCOT AND OTHERS—PLAINTIFFS 
— RESPONDENTS. 

Easements Act (V of 1882), ss. 15, 20—Right to put 
turf bund over wetr of Government tank and throw 
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back surface water to foreshore landsAcquisttion by 
easement or custom—RKyotwari holder, -rights of, as 
against Government. 

Surface water not flowing in a stream and not per- 
manently collected in a pool, tank or otherwise is not 
a subject of easement by prescription, A prescrip- 
tive right to throw back water and keep it standing 
on the land of another exists only in the case of water 
flowing in a definite stream and cannot apply to sur- 
face water not flowing in a definite stream, though it 
might ultimately, if not arrested, flow into a tank. [p.’ 
835, cols. 1 & 2.] ° 

Robinson v. Ayya Krishnamachariyar (2), Perumal: 
v. Ramasami (4), relied on. £ 
i anang Reddi v. Venkata Chariar (3), distingu- 
ished. 

In order to found a customary right, enjoyment: 
for a period at least as long as would give a pres-: 
ry or easementary right is necessary. |p. 834, 
col, 1. 

The engagement of a ryotwart holder with Govern- 
ment is that he shall get, by any means Government 
chooses to bring the water on to his land, sufficient 
water for the cultivation of his land. [p. 828, col. 2.] 


Second appeal against a decree of the- 
District Court, North Arcot, in A. 8.-No. 191 
of 1921, preferred against that of the Court 
of the District Munsif,-Arni,in O. S. No. 
786 of 1916. 

Messrs. T. M. Krishnaswami Iyer, N. R,- 
Govindachart and K. V. Rajagopalan, for 
the Appellants. l 

Mr. C. Narasimhachari and the Govern- 
ment Pleader, for the Respondents. 

JUDGMENT.—This appeal involves. 
a question of water rights. The plaintiffs 
are certain inhabitants of Sumangali village" 
Cheyyar Taluq, and they brought this suit 
against the Secretary of State in Council. 
for a declaration that they and the other 
ravyats of Sumangali and Kunnathur villages 
are entitled to the customary right of erect- 
ing a turf bund across the masonary work: 
of the Sumangali and Kunnathur Hissa 
tank every year and that the defendant, i.e., 
the Secretary of State be. restrained from 
interfering with that right. The plaintiffs 
allege in their plaint that by the water 
mamoolnama of 1815 they had by that date 
established the right of damming the water: 
in the Hissa tank. According to the plaint- 
they used to dam up the interspaces be- 
tween the dani stones of the Kalingula which 
was then out of repair. As I read para. 4 
of the plaint, the device of damming up the 
interspaces was to prevent practically the 
entire water of the tankfrom running waste. 
In 1875 the Government replaced the old 
Kalingula by masonry work which is said. 
to have reduced the height of the water 
by about z3 feet. As the supply of water 
to the tank became lessened by such an 
arrangement, the ratyats constructed turf 


h 
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bunds over the masonry work to the height 
of about 23 feet thus preserving the old 
order of things and ensuring a full supply 
totheir lands according to mamool. They 


‘allege that for over 40 years they were 


constructing these turf bunds on the new 
Kalingula in order to get six months 
supply from the tank and they claim that 
the villages of Sumangali and Kunnathur 
have acquired a prescriptive and customary 
right over the Kalingula of the tank in 
order to get the full supply of water. The 
cause of action arose on the 15th November, 


. 1915, when the Revenue Inspector of Chey- 


yar jirka ordered the turf bund to be re- 
moved. The Secretary of State’s written 
statement puts the plaintifis to proof of 
their allegations and states that if the 
plaintiffs can establish the alleged custom 
of placing temporary turf bunds over the 
weir of the plaint tank, the Secretary of 
State will withdraw the order in question. 
This also points out that the raiyats of 
Perungattur, foreshore owners of thé plaint 
tank, are necessary parties and should 
have been impleaded to enable a final ad- 
judication to become to on all matters in 
dispute. 
Defendants Nos. 2 to 11 were then joined. 
They are certain raiyatwari owners having 
lands in the foreshore of the tank. The 
plaint remained unamended. Defendants 
Nos. 2 to 11 pleaded that the turf bunds 
were first put up in 1911. They objected 
to the same as in consequence of the erec- 
tion of these turf bunds lands on the 


‘foreshore of the tank belonging to these 


defendants and others became submerged 


_ and their crops damaged. The Government 


did not contest the suit nor appeared in the 
lower Appellate Court. 

As I desired to be clear as to what the 
position of the plaintifs was with regard 
to the Hissa tank whichis admittedly the 


` property of the Government in the course of 


the hearing, JI adjourned the casein order 
to see if Government could see their way 
to instruct the learned Government Pleader 
to appear in the matter. Mr, Anantha- 
krishna Iyer applied to Government but 
informed me that he was not instructed 
as Government had directed the parties to 
fight out the dispute between themselves, 
Consequently I am left to do the best I 
can and I assume that the following is 
the contention of the respondents, that by 
the year 1815 they had acquired a cus- 
jomary right to erecta two footor a two 


pe 
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and-a-half foot turf bund every year on 
the Kalingula of the Government Hissa 
tank whereby not only their own lands re- 
ceived an adequate supply of water but 


‘the lands ofthe defendants were submerg- 


ed. The question is whether the plaintiffs- 
respondents have acquired a right not only 
to erect the bund as aforesaid but also to 
submerge the lands of defendants Nos, 2 
to Il. Much discussion took place both 
before me and apparently before the Dis- 
trict Munsif as to exactly how many acres 
this Hissatank was expected to irrigate, 
and the District Munsif came to the con- 
clusion that a certain quantity of water 
would be required forthe acreage under 
the tank and thatin order to obtain that 
water it was necessary for the raiyats of 
those places Sumangali and Kunnathur 
villages to bund the Kalingula. As I point- 
ed outin Second Appeal No. 103 of 1923, 
the engagement of the ratyat with Govern- 
ment is that he shall get, by any means 
Government chooses to bring the water on 
to his land, sufficient water for his cultiva- 
tion. See also Mahankali Lakshmiah v. 
Karnam Narayanappa (1). I am not cleer 
that this discussion about the acreage to 
be irrigated is strictly relevant to the pre- 
sent consideration. How the plaintiffs have 
acquired any right against the Government, 
the owners of the tank, to erect these bunds 
is not clear, especially in the absence of 
any argument on behalf of the Government. 
But what I am chiefly concerned with is 
how the plaintiffs have acquired a coun- 
sequential right to submerge the fields of 
defendants Nos. 2 to 11. The District Mun- 
sif found that the plaintiffs had not acquir- 
eda prescriptive right to bund the water 
to a height of 2 feet over the present 
Kalingula, but that they had acquired a 
mamool right to do so. The finding as 
to a prescriptive right is based on Ex. I 
and the depositions of P. Ws. Nes. 5 
and 6 by which the learned District 
Munsif thought it proved. The District 
Munsif also points out that the P. W. D, 
authorities had been removing and object- 
ing to the putting up of the turf bund 
every year within the last 20 years. Tle 
District Munsif also points out that the 
plaintiffs not having obtained an order under 
O. I, r. 8, C. P. O., can only be held to hare 
established their individual rights, 

On appeal to the learned District Judes 


(1) 45 Ind. Cas. 80; 34 M. la, J. 425; (918) M WN, 
e7G; 23 AL L. T, 337, 
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he affirmed the District Munsifs judgment 
hut finds thatthe present I’. T. L., without 
the bund is insufficient forthe irrigation 
of the 525 acres under the tank. As I have 
said Iam not clear that this question is 
strictly relevant, nor am I clear that 525 
acres isthe correct acreage ofthe irrigated 
land under the tank, 

Reliance is placed on Hx. H which is an ex- 
tract from the proceedings of the Revenue Di- 
visional Officer in June 1920 (some years after 
the institution of the present suit) where 
hesays that the water mamoolnama shows 
that the Alingileri Tangal ayacut is entitled 
to the Hissa tank water under certain con- 
ditions. Very little attention, if any, seems 
to have been paid in the lower Courts to the 
consequences of their findings to the lands 
on the foreshore of the tank. It seems a 
strange doctrine that if raiyats find that 
Government is not carrying out its contract 
to supply them with the amount of water 
to which they are entitled they can erect 
temporary bundson the Kalingula of the 
Government tank and thereby secure as 
much water as they think they ought to 
have. That Government has objected to this 
procedure time after time and year after year 
is perfectly clear by the record in this case. 
No prescriptive right has been acquired. 
There has been no finding that an easement 
right has been acquired. But it is said 
that a mamool or customary right has been 
acquired. Inorder to found a customary 
right, énjoyment for a period at least as 
long as would give aprescriptive or ease- 
mentary right is necessary. There is 
admittedly no evidence here of this custom 
of erecting turf bunds having been in 
operation between the years 1815 and 1875. 
As stated above the plaintilfs' case is that 
the right had already beenestablished by 
the year 1815 and for that they point to 
the mamoolnama, Ex. A, dated 4th Septem- 
ber, 1815. That document recites that “accord- 
ing to mamool water used to be stored 
up so as to rise one cubit above the kutta- 
kala (perpendicular stones) planted on the 
northern side of the Kalingula lying on the 
southern side (the Kunnathur side). If 
ib ba so stored up, water would spread 
over the nanja field tract of Perangathur 
aforesaid to tne height of one span above 
the parangal (boulder) therein etc.../........ 
Since the Veeramadai sluice on the side 
of Sumangali became breached during 
the cyclone in Rakshasa year (1790-96) and 
has not been repaired since the Kalingula 
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has not been repaired and since the sluices 
repaired are in a very dangerous condition, 


we now store up water tothe level of the 


perpendicular stone. We are left with this 


‘document which I take it is not a docu- 


mentof title .but a statement as to the 


‘manner in which irrigation was obtained in . 


and perhaps before 1815. It does not evi- 
dence a contract. See Holloway, J.. in 
Robinson v. Ayya Krishpamachariyar (2). 
Whether on the extracts from Ex. A set 
out above,itcould be established, as the 
District Judge thought, that there was a 
custom to store water in the tank to a 


‘height of 2 feet above the present F. T. L. is 


to my mind a question of doubt. No evidence 
has been brought to my notice and it is 


‘perhaps natural that noneshould now exist 


as tothe position of this pérpendicular 
stone mentioned in Ex. A. It is at least 
arguable that storing water uptothe level 
of the perpendicular stone might mean 
up to the height of the present masonry 
Kalingula, though we know that the plaint- 
iffe did object that in 1875 the Government 
had placed the Kalingula too low. Itseems 
to me to be unsafe and unreasonable to con- 
strue Ex. A as evidence that whatis being 
done nowis exactly what was being done 
in 1815 and prior .thereto. The District 
Judge holds in respondent's favour largely 
on what hecalls the admissions of these 
defendants in Exs. G and H series 


‘which are statements before the Tahsildar 


that their landsaresubmerged. I cannot 
glean from these statements that there is 
any admission or acquiescence in the plaint- 
iffy’ right to submerge these fields. The 
District Judge holds that this sort of cus- - 
tomary right whether based on prescrip- - 
tion or presumption from a lost grant is 
one recognised in law. Heis the first to 
raise any question of lost grant and it is 
not clear by whom the grant can possibly. 
have been made whether by the Govern- 
ment or by the predecessors-in-title of the 
defendants Nos. 2 to 11. He relies on 
Narayuna Reddi v. Venkata Chariar (3). 
There the Judges accepted the finding 


‘that the respondent had for a period of 


20 years kept the Kalingula at the height 
at which it was then, The effect was at 
times to submerge the appellant’s land. 
The learned Judges continue distinguish- 
ing Robinson v. Aya Krishnamachariyar 
(2): “Here the respondent merely claims 


(2) 7M. H. ©. R. 37 at p. 43, 
(3) 24 M, 202, 
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:to be allowed to maintain his bund at its 
usual height so a3 to give him the full 
advantage of his tank. There is no ques- 
tion-as to what the appellants may be 
entitled todo in order to get rid of water 
which is thrown back on to their land, and 
while deciding that the respondent has not 
.exceeded the right which he has proved, 
we do not decide that it is beyond the 
power ofthe appellants to take measures 
to save their lana from being submerged.” 
There is some doubt as to whether that 
was a private tank. Government was nota 
party and all that was held was that the 
defendants had acquired a certain right 
which they have not exceeded. Here the 
question goes back much further as to whe- 
ther the plaintiffs have in fact acquired 
-any right atall. The difficulty in this case 
is caused partly by the position of the 
plaintiffs. If they have acquired no right 
as against Government, and I think they 
have not,can they stand in the position of 
Government with regard to this tank, and 
to say that because this bund has been 
erected for a number of years they or the 
Government have acquired right to sub- 
merge the defendants’ land, I am not pre- 
pared to say that any customary right had 
been acquired by the plaintiffs at the time 
of Ex. A nor thereafter. The practice has 
constantly been interrupted and even a 
continual user from 1875 onwards would 
not be sufficient to prescribe any right 
against the Government being of only 
40 years’ duration. Ifthe plaintiffs have 
thus failed as they had, in my opinion, to 
establish any customary or prescriptive 
_ right to erect this turf bund, it follows that 
they could have acquired no right to sub- 
` merge the land of the defendants. In 
Robinson v. Ayya Krishnamachariyar (2) 
the plaintifis claimed a prescriptive right 
to throw the water back from the tank on to 
the defendants’ lands and to keep it there 
till it was gradually drawn off into the area 
‘of the tank. That is, as I understand. it, 
exactly what the right claimed here is. 
Holloway, J., held that the right there claim- 
ed could notin any system of law be ac- 
quired by prescription, there, of course, 
being no question as to prescribing in 
water flowing in a definite stream. Innes, J., 
found “It isno evidence of a valid contract, 
(i. e„ the water mamoolnamu) and cannot 
in any way bind the defendants to continue 
to submit to the periodical submergence of 
their land for the advantage of plaintiffs, 
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EPEE ree ence A prescriptive right to throw 
back water and keep it standing on the 
land of another exists only in the case of 
water flowing in a defined stream, and 
cannot apply to surface water not flowing 
in such a stream, though it might ulti- 
mately, if not arrested, flow intoa tank.” 
See also Perumal v. Ramasami (1) where 
it is held that according to both decision 
and legislation it is clear that surface water 
not flowing in a stream and not permanent- 
ly collected ina pool, tank or otherwise is 
not a subject of easement by prescription. 
It Seems to me, therefore, that the practice 
of puiting up these bunds must be assumed 
to have been at least within living memory 
permissive and that, therefore, the ratyats 
have acquired no rights as against Govern- 
ment. Much less have they acquired any 
rights as against defendants Nos 2to 11 
which rights are in fact as I have en- 
deavoured to show from the decisions of this 
Court incapable of acquisition, This is 
quite apart from the question a3 to whether 
there can be any customary right to enough 
water to enable the plaintiffs to raise a 
double crop, their wet lands being admit- 
tedly compound double. Ifthe raiyats of 
Sumangali and Kunnathur cannot obtain 
sufficient water, they are entitled to without 
resorting to the erection of these bunds, it 
is, of course, a question between themselves 
and Government as rawatwarr tenants, 
But I am at present only concerned with 
any rights acquired by the plaintiffs as 
against the holders in Perungathur, and 
Iam of opinion that aright to submerge 
the Perungathur lands has not been ac- 
quired either by mamool or by prescripticn 
or otherwise. The plaintiffs are, in my 
opinion, in fact trying to establish a right 
unknown to law, e.g, prescription or ma- 
mool as acquirable by lapse of time. In my 
Opinion, therefore, both the judgments of 
the lower Courts are based on amisconcep- 
tion of the law and cannot be allowed to 
stand. The appeal must, therefore, be 
allowed with costs of the 2ad to llth de- 
fendants throughout. 


V. N. V. Appeal allowed, 
(4) 11 M. 16; 4 Ind. Dee. in, s.) 11, i 
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MADRAS HIGH COURT. 
Civit MISCELLANEROUS Petition No, 379 
oF 1926. 
May 6, 1926, 

Present :---Mr. Justice Devadoss and 
Mr. Justice Waller, 
PARAMASWAMI AYYANGAR anp 
ANOTHER—PETITIONERS 
VETEUS 
PICHAMMAL— RESPONDENT. 

C. P. C. (Act V of 1908), ss. 109, 110—Order of 
High Court in appeal refusing Probate of Will under 
Probate and Administration Act—Appeal to Privy 
Council, whether lies. 

An appeal lies to the Privy Council against a 
decree of a High Court in appeal refusing to grant 
Probate of a Will under the Probate and Administra- 
tion Act. [p. 838, col. 1.] 

Rangoon Botatoung Co. Ltd. v. Collector of Rangoon 
(1) distinguished, ; 

Ramachandra kao v. Ramachandra Rao (2) and 
Secretary of State for India v, Chelikani Rama Rao 
(3) relied on. 


Petition, under ss. 109 and 110 and O. XLV, 
rr. 2,3 and 8 of O. P. C., praying that in the 
circumstances stated therein the High 
Court will be pleased to grant a certificate 
enabling the petitioners herein to appeal 
to His Majesty in Council against a decision 
of the High Court dated the 22nd September, 
1925, in C. M. A. 437 of 1923 and 15 of 1924, 
preferred to the High Court against that of 
“the District Court, Madura, dated the 25th 

June, 1923, in O.S. No, 14 of 1919. 
~ Messrs. S. Varadachariar and N. S. Ranga- 
swami Iyengar, for the Petitioners. 

Mr. M. Patanjali Sastri, for the Respond- 
ent, 

ORDER.—This is an application for 
the grant of leave to appeal to His Majesty 
in Council against the decree of the 
High ‘Gourt in ©. M. A. Nos. 437 of 
1923 and 15 of 1924. A preliminary ob- 
jection is taken by Mr. Patanjali Sastri 
for the respondent that no appeal lies to the 
Privy Council against the decree of the 
High Court in testamentary matters and 
it is incompetent for the High Court to 
grant leave to appeal to His Majesty in 
Council. The argument of Mr. Patanjali 
Sastri is that under the Probate and Ad- 
miuistration Act, s. 86, only one appeal is 
provided frem an order of the District 
Judgeor District Delegate to the High Court 
and no further appeal is allowed by the 
Act, and that an appeal being a creature of 
Statute there is no Statute granting the 
right of appeal to the Privy Council in 
testamentary matters. Section 86, no doubt, 
provides for an appeal to the High Court 
against an order made by a District Judge 
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ora District Delegate. Thequestion is, is 
the decree of the High Court in a testa- 
mentary matter appealable to His Majesty 
in Council, ifthe case is one which, 1f it 
were an Ordinary civil case would be 
appealable under s. 104 of the ©. P. O. 
Reliance is placed upon the well-known 
case in Hangoon Botatoung Co. Ltd. v. 
Collector of Kangoon (1) for the contention 
that no appeal les to the Privy Council. 
In that case it was heldthat no appeal lay 
to the Privy Council in Land Acquisition 
cases. Their Lordships observed “A special 
and limited appeal is given by the Land 
Acquisition Act from the award of ‘the 
Court’ to the High Court. No further right 
of appeal is given. Nor can any such right 
be implied”. In that case the award was 
considered to bean award by an arbitrator 
and the Land Acquisition Act having pro- 
vided for only one appeal it was held that 
no second appeal Jay to the Privy Council. 
Their Lordships treated the decision of the 
Court on reference by the Collector to be 
anaward by arbitrators. The question is 
whether to a civil case wherein the rights 
of parties are determined, the C., P, C. does 
not apply. The case in Rangoon Bota- 
toung Co, Ltd, v. Collector of stangoon (1) 
has been explained by their Lordships of 
the Privy Council in Ramachandra Rao v., 
Ramachandra Rao (2). Lord Buckmaster in 
delivering the judgment of their Lordships 
observed at page 3294: 

“The argument which succeeded in that 
case emphasizes the distinction between an 
award and a decree, and the judgment men- 


‘tions this in terms by stating that the 


appellants, although admitted to the High 
Court, could not have the right to carry an, 
award made under an arbitration as to the 
value of land taken for public purposes 
upto this Board as if it were a decree of 
the High Court madein the course of its 
original jurisdiction.... When once the award 
as to the amount has become final, all 
questions as to fixing of compensation are 
then at an end; the duty of the Collector in 
case of dispute as to the relative rights of 
the persons together entitled to the money 


(1) 16 Ind. Cas. 188; 40 0. 21; 19 ©. W.N. 961; 12 
M. L. T. 195; (1912) M. W. N. 781; 16 C. L. J. 245; 23 
M. L. J. 276; 14 Bom. L R. 833; 10 A. L. J. 271; 5 
Bur. L. T. 205; 6 L. B. R. 150; 39 I. A. 197 (P. 0.). 

(2) 67 Ind. Cas. 408; 45 M. 320; 30 M. L. T. 154; 26 
C. W. N. 713; 35 O. L. J. 545; 16 L. W. 1; (1922) M. W. 
N, 309; 20 A. L J. 684; 43-M. L. J. 78; 24 Bom. L. R, 


963; A. L R, 1922 P. C. 80; 49 I A. 129 (P. C). 
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18 to place the money under the control of 
the Court, and the parties then Gan pro- 
cesed to litigate in the ordinary way to deter- 
mine whattheir right and title to the pro- 
perty may be.” 

In Ramachandra Rao v. Ramachandra 
Rao (2) it was held that a decision with 
regard to title in arbitration proesedings 
was res judicata between the parties in 
subsequent proze3dings, Ths explanation 
is this, so long a3 the amount of compensa- 
tion isin question no right or title of the 
parties isinvolved; but where the amount 
_awarded as compensation is paid into the 
Court, and two or more persons claim the 
right to receive the money, thereis a civil 
contest as to the right to the money between 
the persons before the Court, and any 
determination by the Court as to the rights 
of the parties is a determination in a civil 
case, and the ordinary incidents applicable 
to a decree in a civil suit concerning pro- 
perty apply to such decision and, therefore, 
in land acquisition proceedings, if two 
persons contest the right to the amount de- 
posited in Court, their title to such money 
is determined by the Court and that de- 
cision is a decision on the’ merits of the 
contest as to the title, and such a decision 
operates as ves judicata in a subsequent 
suit, where the same title is in question. In 
Secretary of State for India v. Chelikani 
Rama Fao (3), the objection that no appeal 
lay to the Privy Council in acase under the 


Forest Act was raised. Reliance was placed . 


upon fangoon Botatoung Co. Ltd. v. Collec- 
tor of Rangoon (1) in support of the conten- 
tion. The Privy Council overruled the 
objection on the ground that there was no 
` civil right in dispute in Rangoon Botatoung 
Co, Ltd. v. Collector of Rangoon (L). Lord 
Shaw in delivering the judgment of the 
Privy Council observed :— 

“The proceedings were, however, from 
beginning to end ostensibly and actually 
arbitration proceedings. In view of the 
nature of the question to be tried and the 
provisions of the particular Statute, it was 
held that there was no right ‘to carry an 
award made in an arbitration as to the value 
of Jand’ further than to the Courts speci- 
fically set up by the Statute for the de- 
termination.of that value”. With reference 
to the case before them, they observed:— 


(3) 35 Ind. Oas. 902; 39 M. 617; 31 M. L. J. 324; 20 
O. W. N. 1311; (1916) 2M. W. N. 224; 14 A. L. J. 1114; 
20 M. L. T. 435; 4 L. W.486: 18 Bom. L,R. 1007; 25 
O, L, J. 69; 43 L A, 192 (P. O), 
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“The merits of the present dispute are 
essentially different in character. The 
claim was the assertion of a legal right to 
possession of and property in land; and if 
the ordinary Courts of the country are 
seized of a dispute of that character, 1 
would require in the opinion of the Board, 
a specific limitation to exclude the ordinary 
incidents of litigation". 

The order passed by this Court is a decree 
in a contested civil matter and under cl. 39 
of the Letters Patent an appeal lies to the 
Privy Council from any judgment, decree or 
order of the High Court made on appeal. 
Clause 44 empowers the Indian Legislature 
to alter or modify the Letters Patent. By the 
C. P. O.:an appeal to the Privy Council 
against an order or decree of the High 
Court is provided if it fulfills certain con- 
ditions. Sections 109 and 110o0f the C. P. 
C. lay downin what cases an appeal shall 
lie to the Privy Council. Ifa decree or a 
final order of the High Court satisfies the 
provisions of ss. 109 and 110, it is difficult 
to see how an appeal is not competent to 
His Majesty in Council. The only authority 
in point is a decision of the Lower Burma 
Chief Court reported as Po Kin v. Ma Sein 
Tin (4). There the learned Judges following 
Rangoon Botatoung Co. Ltd. v Collector of 
Rangoon (1) held that no appeal lay against 
an order made under the Probate and Ar- 
ministration Act. Such afi objection does 
not seem to have been taken in any other 
case, though in several cases against orders 
under the Probate and Administration Act 
appeals were presented to the Privy Council. 
Itis urged by Mr. Patanjali Sastri that, 
though the objection is a novel one, it is 
one which, though not taken in other cases, 


_heis entitled to take hera. 


` Tf the contention of the respondent is to 
prevail, no appeal to the Privy Council 
could lie against the orders of the High 
Court in insolvency matters or orders under 
the Guardians and Wards Act. In the Pro- 
vincial Insolvency Act an appeal is pro- 
vided to the High Court but not an appesl 
to the Privy Council, It cannot be sail 
that no appeal lies to His Majesty in, Council . 
against the order of the High Court made 
in insolvency proceedings provided ss. 10J 
and 1:0 are satisfied. This point was 
specifically raised and decided in Chatrapat 


: (4) 51 Ind, Gas. 596; 10 L. B. R. 22; 12 Bur, L, TF. 
1, 


838 


Dugar v. Kharaj Singh (5). In that case 
Jenkins, C. J., observed :— 

“Tt is urged thatss.46 and 47 of that Act 
(meaning the Provincial Insolvency Act), if 
anything, negative this right of appeal. 
But I do not so read the Insolvency Act. In 
my opinion by that Act there was no inten- 
tion to interfere with any right of appeal 
to the Privy Council that might otherwise 
exist and this is a case which comes clearly 
within the provisions of the Letters Patent 
and of s, 109 of the Code. The only question 
is whether this is a case which can proper- 
ly be certified to be a fit one for appeal to 
His Majesty in Council.” 

Section 47 of the Guardians and Wards 
Act provides for an -appeal to the High 
Court from an order made by the District 
Court.. The provisions as to appeal in the 
Guardians and Wards Act aresimilar to the 
provisions in the Probate and Administra- 
tion.Act. Inawell-known case an appeal 
was preferred with success against the 
order of the Madras High Court under the 
Guardians and Wards Act. We have, there- 
fore, no hesitation in holding that the 
objection.of the respondent as to the com- 
petency of an appeal to the Privy Council 
is wholly untenable. . “ 

On the merits, we hold the case satisfies 
the provisions of ss. 109 and 110. We, 
therefore, certify that thisis a fit case for 
appeal to His Majesty in Council under 
s. 109 (a), and we grant the leave prayed for. 


V. N. V. Leave granted. 
(5) 19 Ind. Cas. 435; 40 O. 885; 17 O. W. N. 752; 17 


C. L, J. 947. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No. 116 
oF 1924. 
April 26, 1926. 
Present:—Mr. Justice Cuming and 
į Mr. Justice Page. 
Dewan ABDUL ALIM—JUNGMENT-DEBTOR 
ae No, 1— APPELLANT 
versus 
Sayed ABDUL HAFEZ DECEASED AND HIS 
HEIRS—-DECREE-HOLDERS— RESPONDENTS. 
Limitation Act {IX of 1908), Sch. I, Art. 182 Q)— 
Execution of decree—Appeal from part of decree only 


—Limitation for executing portion of decree not 
appealed against, time when begins to run 


The period of limitation under Art. 182 (2) of. Sch. I 
to the Limitation Act for filing an application for 


execution of a decree runs from the date of the final - 


ABDUL ALIM V. ABDUL HAFEZ. 


[97 I. ©. 1926] 


decree passed in appeal even though the appeal was- 
preferred only from a portion of a decree and execu- 
tion is sought as regards the portion not appealed . 
against. [p, 839, col. 2.] i 

Where a decree is appealed against, even though 
the appellant appeals against only a portion of the 
decree, the whole decree of the first Court is supersed-~ 
ed by or becomes merged in the decree of the Appel- 
late Court and there is no part ofthe first Court’s 
decree that can be held to be in separate existence 
after an appeal in the suit has been decided. There- 
after there is only one decree tp be executed and that. 
is the decree of the Appellate Court. [ibid.] 

[Oase-law discussed.| 


Appeal against an order of the Subordi- 
nate Judge, Second Court, Mymensingh, 
dated the 17th of May, 1928. = ee 

Babu Girija Prosonna Roy Choudhuri, for 
the Appellant. | 

Babu Ramendra Chandra Roy, for the 
Respondents, i 

JUDGMENT. i 

Cuming, J.—This appeal which is by 
the judgment-debtor arises out of certain: 
execution proceedings. The facts are. 
these. The plaintiff brought a suit for the 
recovery of certain properties which were 
described in four schedules, J 

He obtained a decree on 3lst March, 1908, 
so far as regards the properties in Schedule 
IV. His claim for the properties in Schedules 
I, If, III was dismissed. Against that por- 
tion of the decree by which his claim was: 
dismissed, he appealed first to this Court . 
and then to the Privy Council. He was 
equally unsuccessful in both Courts. The .. 
order of the Privy Council dismissing his 
appeal is dated 22nd January, 1920. 

There was no appeal by either party 
regarding the Schedule IV properties. The 
decree-holder then on 8th December, 1922, 
applied for execution of the decree so far.as 


_ Schedule IV properties were concerned. The 


judgment-debtor objected that the decree 
could not be executed now as it was barr- 
ed by limitation. He contended that limita- 
tion began to run from the date of the 
decree in the suiton 3lst March, 1908, by 
the trial Court. The decree-holder con- 
tended that limitation ran from 22nd 
January, 1920, the date when his appeal 
was finally disposed of by the Privy Council. 
The decree-holder's contention found favour 
with the Executing Court and hence this 
appeal by the judgment-debtor. The judg- 
ment-debtor contends that so far as the 
decree regarding the lands covered by 
Schedule 1V are concerned there was no ap- 
peal. The decree of 1908 may be split up 
into several parts, viz. ‘the part in favour of 
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the plaintiff and the part in favour of the 
defendant. The appeal was only as regards 
that part of the decree in favour of the de- 
fendant and so that with regard to that part 
of the decree in his favour it was never 
imperilled by the appeal regarding the 
other part. Hence time ran from, the date 
of the original decree. The decree-holder, 
on the other hand, contends that it is not 
possible to split up a decree into different 
parts and that when a decree is appealed 
against it makes no difference whether it 
is the whole or only part of the decree that 
is challenged. Time runs from the date of 
the final decree. 
The- point is one which has given rise 
to-a considerable conflict of authorities 
although the words of the Article itself 
Beem sufficiently clear and would admit 
of only one interpretation. The words used 
in Art. 182 (2) are: “Where there has been 
an appeal, the date of the final decree or 


order ofthe Appellate Court, or the with- ` 


drawal of the appeal.’ Read by themselves 
these words would seem to mean that once 
there was an appeal time ran from the date 
of the decision in the appeal and there 
is no suggestion thatit would be material 
as to whether all or only some of the 
parties appealed or whether the whole or 
only part of the decree was challenged. 
It is difficult tomy mind with great res- 
pect to the learned Judges who have held 
otherwise to ascribe any other’ meaning to 
them, 

The expression decree means the formal 
expression ofan adjudication which so far 
as regards the Court expressing it, con- 
clusively determines the rights of the 
parties with regard to all or «ny of the 
matters in controversy in the suit. 

Clearly, therefore, a decree may contain 
the decision of a number of matters in 
controversy but it does not seem that the 
decision on each matter in controversy is a 
separate decree and that there are really 
a number of decrees contained as it has 
been described by one learned Judge in one 
sheet of paper. It-seems clear to me that 
there is only one decree and not a num- 
ber of decrees. When a party appeals 
against a decree or a part of a decree he 
files a copy of the whole decree. No doubt 
possibly he does not object to the decree 
in toto and may only desire to have it 
varied In some portions. Sill: even if he 
appeals against any part of the decree the 
decree is appealed against. He may only 
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be asking that the decree should be altered 
in some particulars and notall It seems 
to me, therefore, that the Appellate Court 
deals with the decreeasa whole. It has 
always been held that after appeal the 
only decree that can be executed isthe 
decree of the Appellate Court whether 
it reverses, modifies or confirms the decree 
of the lower Court. [See the case of Shohrat 
Singh v. Bridgman (1).] That decree is, | 
think, the only deeree in the svit. 

To hold otherwise would give rise to a 
possible contingency of there being three 
or possibly four decrees in the same suit 
capable of execution, viz., that of the Court 
of first instance as regards one part of 
the claim, that of the first Appellate 
Court with regard to another part of the 
claim, that of the High Court with regard 
to another part and pussibly that of the 
Privy Council with regard to a further 
part. 

It seems to me that when a decree is ap- 
pealed against even though the appellant 
appeals against only a portion of the decree, 
the whole decree of the first Court is 
superseded by or becomes merged in the 
decree of the Appellate Court and there 
is no part of the first Court’s decree that 
remains to be executed. No part of the 
decree of the first Conrt can be held tobe 
in separate existence ufter an appeal in 
the suit has been decided. eThe conclusion 
to which I come is that there is only one 
decree to be executed and that is the decree 
of the Appellate Court, Hence time runs 
from the date of the Appellate Court's 
decree and the present application for exe- 
cution is not time-barred. It has been 
contended that this will be hard and in- 
equitable in the present case as ‘it will 
mean that the defendant must disgorge 
some 17 years’ mesne profits. I cannot 
see that it is. The defendant-appellant 
knew that by that portion of the decree 
against which he had not appealed the 
plaintiff's rightto Schedule LV land had been 
decreed and the defendant remained on in 
possession at his peril. He could at orce 
have given up the land. 

It only remains now for me to consider 
whether there is any decision of this Court 
by which Lam bound and which takes a 
contrary view. 

There are, as I have already stated, nu- 
merous conflicting decisions on this point 


(1) 4 A. 376; A. W. N, (1882) 68; 2 Ind. Dee. (x. s.) 
990 (F. B.). 
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soma in this Court and some in other High 
Courts. They have all been cited before 
us, discussed, distinguished or relied on. 
T have listened to and read these autho- 
rities with the respect they are entitled to 
but it would be taking up this Oourt’s time 
unnecessarily to deal with them separately. 

Tt is sufficient for my purpose to refer. 
only to the case of Gopal Chunder Manna 
v. Gosain Das Kalay (2). That was a decision 
of the Full Bench of this Court. The judg- 
ment was delivered by the learned Chief 
Justice Sir Francis Maclean. The Full 
Bench took the view that I have taken 
and in dealing with the case the learned 
Chief Justice remarked: ‘For myself I 
prefer the reasoning and the conclusion of 
the two learned Judges [See the case of 
Mashiat-un-nissa v. Rani (3),] who were in 
the minority in that case, and to read the 
language of sub s. (2) of Art. 179 (now Art. 
182) of the Second Schedule to the Limita- 
tion Act according tothe ordinary significa- 
tion of the words used. That Article says 
that, where there has been an appeal, the 
date of the final decree or order of the Ap- 
pellate Court shall be taken to be the time 
from which the period is to begin to run. 
There is no such qualification in the 
Article as is suggested by the majority of 
the Judges in the Allahabad case, {Mashiat- 
un-nissa v; Rani (3)j, and which must be read 
into the Article’in order to support their 
view, nor is there anything to lead me to 
suppose that any such qualification or 
modificatiun was intended by the Legisla- 
ture. The language ofthe Article is reason- 
ably clear, and in my opinion the safer 
course is to construe it according to the 
ordinary meaning of the word used”. This 
decision is in accordance with the view I 
have taken andit is, moreover, a decision 
by which I am bound. 

In these circumstances it would serve 
no useful purpose to discuss the numerous 
other decisions on the point. | 

The result is thatthe appeal is dismissed 
with costs. Hearing fee five gold mohurs. 

Page, J.—The decision of this appeal 
depends upon the meaning and effect of 
Sch. f, Art. 182 (2) of the Limitation Act 
(IK, of 1908). On the llth April, 1906, Syeda 
Amatul Fatima, the predecegsor-in-title of 


(2) 25 C. 594; 2 C. W. N. 556; 13 Ind. Dec. (N. s.) 


905) 13 A. 1; A. W. N. (1890) 207; 7 Ind. Deo. (m, s.) 1 
(FB). O 
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the respondeats, as the heir of Izzatannessa 
Bibi instituted a suit against the appellant 
and his wife to recover possession of certain 
immoveable property set out in Schedules 
I to [V of the plaint,and certain moveable 
in Schedule V thereof. She alleged that the 
properties in Schedules I—III were the sub- 
ject of a wakfnama of 27th Chaitra 1309 
under which Izzatannessa purported tomake 
the. properties wakf, ahd she prayed that 
the wakfnama might be declared void. The 
appellant and his wife contended that the 
whole of the properties were wakf, and that 
the appellant was duly in possession as 
mutwalli, On the 3lst March, 1903, the Sub- 
ordinate Judge of Mymensingh passed a 
decree inter alia that “the plaintiff do re- 
cover possession from defendant No.1 of the 
properties describedin Schedule LV together 
with mesne profits; Rs. 1,350 as the value of 
Izzatannessa's share in the other moveable 
properties mentioned in Schedule V (except- 
ing ornaments) but her claim in respect of 
the other properties which she claims as 
the heir of Izzatannessa be dismissed on the 
ground that Izzatamnessa Bibi has made 
a valid wakf of the same; that the defend- 
ant No. | do pay to the plaintiff Rs. 1,350 
the value of the moveable properties, and 
Rs. 479-12-6 the proportionate costs due to 
plaintiff, in all, Rs. 1,829-12-6; and the 
plaintiff do pay to the said defendant No. 1 
Rs. 1,812-8-6 the proportionate costs due to 
him; and that the defendant No. 2 do bear 
her own costs’. The defendants did not 
prefer an appeal against the said decree 
but the plaintiff appealed upon the ground 
that the wakfnama was invalid and void. 
The appeal was dismissed. by the High 
Court on v5th June, 1912, and by the Privy 
Council on 22nd January, 1920. 

On the 8th December, 1922, the heirs of 
the plaintiff applied for execution of the 
decree of the 3lst March, 1908. The ap- 
pellant, then the judgment-debtor, filed an 
objection upon the ground that the decree 
could not be executed 16 years after it 
was passed, and that the plaintiffs’ ap- 
plication for execution was barred by 
limitation. The appellants’ objection was 
overruled, and from the order disallowing 
the objection this appeal has been brought, 
Under Art. 182 it is provided that an ap- 
plication for the execution of.a decree or 
order of any Civil Court must be made 
within three years from “(|) the date of 
the decree or order, or (2) (where there has 
been an appeal) the date of the final decree 
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or order of the Appellate Court; or the with- 
drawal of the appeal”. 

Now, with respect to the immoveable pro- 
perties in Schedule IV and the moveables in 
Schedule V there has been no appeal, and 
_ the decision of the Appellate Courts in res- 
pect of the properties in Schedules I—IH 
(which alone were the subject-matter of the 
appeals) could not in any circumstances 
or inany way affect the right of the plaintiff 
to obtain possession of the properties in Sche- 
dules IV and V which was finally determined 
by ‘the decree passed on 3lst March, 1908. 
That part of the decree, therefore, which 
related to Schedules IV and V wasin no way 
“imperilled” by the appeals which were 
preferred. Moreover, tbere can be no 
doubt that the plaintiff, notwithstanding 
the appeal, would have been entitled forth- 
with to execute the decree in respect of the 
properties in Schedules IV and V [Hukum 
Chand Boid v. Pirthichand Lal Chowdhury 
(4).] Why should the plaintiff, it is urged, 
in these circumstances be entitled to hold 
his hand, and to execute the decree. in res- 
pect of these properties long after the 
period has expired within which he would 
have been entitled to execute it if no 
appeal had been preferred, merely because 
he has appealed against the decree in 
respect of other properties which are not 
connected with these properties, and when 
his -right to recover possession ef the pro- 
perties in Schedules IV and V is inno way 
dependent upon, and could not be affected 
by the result of the appeal? The answer, 
I think, is that the fixing of a period of 
“ limitation must always bea matter arbit- 
rary and experimental, and “a rule of law 
that in auy case in which there has been an 
appeal from a decree, limitation shall begin 
to run from the date of the decree on appeal, 
irrespective of whether the decree was 
appealed from in whole or in part, may 
not be altogether scientific; but it issimple, 
certain and. intelligible and I think it is 
- the rule which the Legislature intended to 
lay down.” [per White, O. J., in Kristnama 
Chariar v. Mangammal (5).] Sucha rule 
does not work any real hardship upon the 
judgment-debtor, for itis open to him to 
satisfy that portion of the decree against 
which there is no appeal without waiting 


(4) 50 Ind. Cas. 444; 46 O: 670 at p. 679; 17 A. L. J. 
514: 36 M. L. J. 557; 230. W. N. 721; 21 Bom L.R. 
632: (1919) M. W., N. 258; 30 C. L. J. 71; 26 M. L. T. 131; 
| 10 L. W. 416; 461. A. 52 (P. O.) 

(5) 26 M. 91 at p. 92. 
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for the Court to compel him to obey the 
decree by issuing process in execution. 
Apart from the confusion which would 
result if limitation were to be reckcred 
from different starting points in respect 
of the execution of different parts of the 
same decree, in my opinion, no warrant for 
such a construction can be found in the 
language which the Legislature has cm- 
ployed to define “decree” in s. 2 (2) cf 
the C. P. ©., 1908, or to fix the period of 
limitation in Art. 182 (2). Under s. 2 (2) 
‘decree’ means the formal expression of 
an adjudication which, so faras regards 
the Court expressing it, conclusively de- 
termines the rights of the parties with 
regard to all or any of the matters in con- 
troversy in the suit”, and I respectfully 
agree with Bhashyam Ayyangar, J, when 
he observed that “When an appeal is pre- 
ferred froma decree of a Court of first 
instance, the suit is continued in the Court 
of Appeal and re-heard either in whole or in 
part, according as the whole suit is litigated 
again. in the Court of Appeal or only a 
part of it. The final decree in the appeal 
will thus be the final decree in the suit 
whether that be one confirming, varying or 
reversing the decree of the Court of first 
instance. The mere fact that a matter ig 
litigated both in the Court of first instance 
and again, though only in part, in the 
Oourt of Appeal, cannot convert or split 
the suit into two and there can be only 
one final decree in that suit, viz., the decree 
of the Court of Appeal. There cannot he 
two final decrees in such a suit, one by the 
Court of first instance and the other by 
the Court of Appeal”. [Kristnama Chariar 
v. Mangammal (5).] The language used in 
Art. 182 (2) is equally clear, and, in my 
opinion, upon the true construction of the 
terms of this Article limitation runs from 
the date of the final decree of the Appellate 
Court where there has been an appeal 
irrespective of the question whether the 
appeal relates to the whole decree or not 
This is the interpretation which hag been 
given to Art. 182 (2) by the Calcutta High 
Court in Gungamoyee Dassee v. Ship Sunker 
Bhuttacharjee (6), Harkant Sen v, Biraj 
Mohan Roy (7),Gopal Chunder Mannar y 
Gosain Das Kalay (2), Mahomed Mehdi Bella 
v. Mohini Kanta Saha Chowdhry (8) and 
Satish Chandra Chaudhuri v. Girish Chan- 
(6) 3 0. L. R. 430. 


(7) 23 0. 876; 12 Ind. Dee. fx. s.) 582, 
(8) 34 C. 874; 7 O. L, J. 305, 
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dra Chakravarty (9), by the Madras High 
Court in Kristnama Chariar v. Mangammal 
(5), Peria Kovil Ramanuja Periya Jeeyan- 
gar v. Lakshmi Doss (10) and Vydinatha 
Tyer v. Subramanian Pattar (11), by the 
Bombay High Courtin Abdul Rahiman v. 
Moidin Saiba (12) and Shiv Ram v. Sakha 
kam (18), and by the Patna High Court in 
Somar Singh v. Premdei (14). The same 


construction of Art. 179 (2) [now 182 (2)). 


was adopted by two of the Judges of the 
Allahabad High Court in Mashiat-un-nissa 
v. Rani (34), and the view expressed by these 
learned Judges was accepted by the Full 
Bench of the Calcutta High Courtin Gopal 
Chunder's case (2), while Edge, C.J., who took 
a different view in that case, subsequently 
appears to have accepted the construction 
of Art. 182 (2) which I venture to believe is 
the true one when sitting with Banerji, J., 
in Badi un-nissa v. Shams-ud-din (15). 

It must be admitted that in certain 
Calcutta cases Hur Proshad Roy v. Enayet 
Hossein (16), Raghunath Pershad v. Abdul 
Hye (17), Christiana Benshawn v. Benarsi 
Prosad (18) and Kartic Chandra Mondal v, 
Nilmani Mondal (19), and in Madras in 


Muthu v. Chellappa (20), a different con- 


straction has been placed upon Art. 182 
(2). In these cases the learned Judges 
appeared to have been of opinion that the 
question whether an application for execu- 
tion was barred by limitation under Art. 
182 (2) “depended upon the question whe- 
ther the appeal which was relied on to 
save it did or did not imperil the whole 
decree” [per Coxe, J.. in Christiana Ben- 
shawn v. Benarsi Prosad (18),] and in effect 
their Lordships construed the words “where 
there has been an appeal” to mean “where 
there has been an appeal which relates to 
the whole subject matter of the dacree 
aad the’ whole and not a part of the decree 
only has been imperilled”; and held that 
it was the duty of the Court in each case 


(9) 60 Ind, Cas. 915; 47 C. 813. 

(10) 30 M. 1; 16 M. L. J. 393; 1 M. L. T. 233, 

(11) 10 Ind. Cas. 562; 36 M. 104; 21 M. L. J. 546; 10 
M. L. T. 69; (1911) 2 M. W. N. 93. i 

(12) 22 B. 500; 11 Ind. Dec. (N. s.) 915. 

(13) 1 Dbfd. Cas. 459; 33 B. 39; 10 Bom. L. R. 939. 

(14) 79 Ind. Cas. 794; 3 Pat. 327; 5 P. L. T. 21; (1924) 
Pat. 105; A. I. R. 1925 Pat. 40. 

(15) 17 A. 103; A. W. N. (1895) 20; 8 Ind. Dec. (N. s8.) 
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(16) 2 C. L. R. 471. 

(17) 14 ©. 26;7 Ind. Dec. (N. s ) 18. 
(18) 22 Ind. Cas. 635; 19 O. W. N. 287: 
(19) 32 Ind. Cas. 931: 20 O. W. N. 686. 
(20) 12 M. 479; 4 Ind. Dec. (xN. s.) 683, 
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to “see whether the original decree was _ 
really one decree or an incorporation of 
several decrees, and whether the appeal im- 
perilled the whole decree or not” [per Coxe, 
d.. Christiana Sen's case (13); But Muthu 
v. Chellappa (20) was overruled by the Full 
Bench- of the Madras High Court in Krist- 
nama Chariar v. Mangammal (5) and Hur 
Proshad Roy v. Enayet Hossein (16) and 
Raghunath Pershad v. Abdul Hye (17) were 
dissentéd from, if not overruled, by the’ 
Full Bench ofthe Calcutta High Court in 
Gopal Chunder’s case (2). With all due 
respect for the learned Judges who de- 
cidéd them these two cases and Christiana. 
Benshawn v. Benarsi Prosad (18) and Kar- 
ticchandra Mondal v. Nilmani Mondal (19), 
in my opinion, are inconsistent with the 
decision of the Full Bench in Gopal 
Chunder's case (2), and I am unable to 
follow them, or to accept the interpreta- 
tion which in those cases was given to the 
terms of Art, 162 (2). 

For these reasons, in my opinion, the 
appeal should be dismissed. 

A. N. A. Appeal dismissed. 


bl oe di att 


MADRAS HIGH COURT. 
SECOND Civit APPRAL No, 951 oF 1923. 
February_8, 1926. 
Present:—Justice Sir Charles Gordon 
Spencer, Kr. 
= Sri Rajah Mirza Sri PUSHAVATI 
ALAKA NARAYANA GAJAPATHAI- 
RAJU MAHARAJA MAURYA | 
SULTAN BAHADUR—DEFENDANT 
No, 1—APPELLANT 
VETSUS 
POGARURAMAMURTHI—Puarntire 
No. 2— RESPONDENT. 
Madras Survey and Boundaries Act (IV of 1897), 
ss. 12, 18—Jerayati land—Registration by Survey. 
Officer as Government service inam land, validity of— - 
Decision, finality of—Persons not parties to order, 
whether bound—Madras Hereditary Village Offices 
Act (III of 1895), ss. 18,21—Suit for rent of service 
inam land, whether maintainable in Civil Court, 
Unders. 13 of the Madras Act IV of 1397, a decision of 
a Survey Officer under s. 12 becomes final, if no suit is 
brought within one year to establish the right claimed 
in respect ofthe boundary of the property surveyed 
only as against a party to the boundary dispute or 
some person claiming under him, and as regards 
claims in respect of the boundary of the property 


surveyed. [p 843, col. 2; p. 844, col. 1] 


Muthirulandi Poosart v. Seethurama Atyar (1), Gis 
ramanta Mudali v. Meenakshi Ammal (2), followed.- 


(97 I. O, 1928) 


Where a land both at the time of the Permanent 
Settlement and since has continued to be within the 
ambit of a zemindari and has been enjoyed as jeranati 
land, if isnot competent to a Survey Otlicer acting 
under the Survey and Boundaries Act to register it 
as Government service inam land. |p. 344, col. 2.; 

Although such an unauthorised order would be 
binding upon the zemindar if the boundary were in 
dispute and if he did not bring a suit within the 
limitation period, it would not bind persons not 
parties to the order, [ibid.] 

A suit based onesuch erroneous decision of the 
Survey Officer against persons not parties thereto is 
not maintainable. [1bid.] 

A suit to recover, under s. 13 of Madras Act III of 
1895, the rent of lands constituting emoluments of a 
karnam’s office can be filed only before a Revenue 
Court, inasmuch ass. 21 of the Act excludes the 
jurisdiction of the Civil Courts except in respect of 
suits to recover the land itself. {ibid | 


Second appeal against a decree of the 
- District Court, Vizagapatam, in A., S. No. 
329 of, 1920, preferred against that of the 
Court of the Temporary Subordinate Judge, 
Vizagapatam, in O. S. No. 37 of 1917, 
Messrs. S. Srinivasa Ayyangar and R. Ga- 
napathi Ayyer, for the Appellant, 
Mr. V. Govindarajachari, for the Re- 
spondent. 
. JSUDGMENT.—The plaintiffs sued to 
recover possession of Survey No. 33¥ and 
another land of Laveru village in the 
zemindart of Vizianagaram and they 
made the trustee of the Vizianagaram 
estate, the first defendant and the tenants 
in occupation of Survey No. 339, defendants 
Nos. 2 to 12. The Subordinate Judge 
dismissed that suit against defendants 


Nos. 2 to 12 on the ground that they- 


had. acquired an occupancy right on 
the coming into force of the Madras 
Estates Land Act, and he also rejected the 
plaintiffs’ claim to recover possession of Sur- 
vey No. 339 as against the first defendant, 
but he gave them a declaration that they 
are entitled to the melvaram of landholder’s 
right in the survey number as againstthe 
first defendant and a decree for recovery 
of rent for three years prior to suit. In ap- 
peal the District Judgeconfirmed the decree 
ofthe lower Court. 

The plaintiffs alleged in their plaint that 
about 1820 A. D. which was after the 
Permanent Settlement, the suit land was 
granted by the villagers of Laveru who were 
the predecessors -in-title of defendants Nos. 
2 to 12, as sarvadumbala inam to first plain t- 
iffs grandfather in lieu of the customary 
fees (rusums) which they were paying for 
his service. In 1904 the village was survey- 
ed and-the suit land was demarcated as 
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mirasi inam. The first defendant appealed 
against that order but his claim was reject- 
ed by the Assistant Superintendent of 
Survey. The plaint goes on to allege that 
the first defendant trespassed on the suit 
lands and took lease deeds from the other 
defendants in 1906 and collected rent from 
them subsequently. On these allegations, 
the plaintiffs claimed to be put in posses- 
sion of the properties together with mesne 
profits for three years, 

The Subordinate Judge, besides holding 
that defendants Nos. 2 tol2 had acquired 
occupancy rights, found that the plaintiffs 
had not proved theirown possession within 12 
years of the suit. He rightly rejected the 
plaintiffs’ prayer fora decree for possession 
a3 the first defendant admittedly was not in 


- actual possession of Survey No. 339 and the 


plaintiffs failed to prove that he hal tres- 
passed upon it as alleged in the plaint. 
He then proceeded, without any amendment 
of the plaint, to give the plaintiffs a de- 
claratory decree against first defendant that 
they were entitled to the melviram right in 
Survey No. 339and torecover therents paid to 
him by defendants Nos.2 to 12 for three years 
prior tosuitin spite of the fact that such a 
claim altered the character of the suit. 
The District Judge was of opinion that the 
decision of the Settlement Officer Ex. G, 
in 1905, was final as between the plaintiffs 
and the first defendant, seeing that the 
first defendant did not bringa suit within 
one year of the decision, as provided by 
s. 13 of the Survey and Boundaries Act. 

The District Judge, however, held that 
the Assistant Superintendent's order was 
erroneous, because he assumed that the 
inam was a pre-settlement inam, The ad- 
mission of the first plaintiff, who was res- 
pondent in those proceedings, that the land 
had been enjoyed as ryoti land for 20 years 
negatived any such possibility and his 
present plaint treats it asa post settlement 
grant. The order appears to be further 
basel on a mistaken impression that the 
Government wasa party tothe complaint 
under the Survey and Boundaries Actas 
the limitation period for acquiring a pre- 
suriptive title is taken to be 60 years, where- 
as the heading to Ex. XXIII (a) shows thar 
this was not the case. 

Under s, 13 of the Madras Act IV of 1897 
a decision of a Survey Officer under s. I? 
becomes final if no suit is brought within 
one year to establish the right claimed in 
respcct of the boundary of the property 


Bi 
surveyed; but the section requires that the 
party should be a party tothe boundary 
dispute or some person claiming under him 
and that the right he claims must be in 
respect of the boundary of the property 
surveyed. This point iscléarly brought out 
in the Full Bench case of Muthirulandi 
Poosari v. Seethurama Aiyar (1) and in 
Subramania Mudali v. Meenakshi Ammal 
(2) The observation in Batchu Chinna 
Venkatarayudu v. Durvuri Ramamurthi 
(3) that landholders are not altogether pre- 
cluded from afterwards disputing the cor- 
rectness of the boundaryin a Court of Law 
reads like an attempt to whittle down the 
meaning of the word “conclusive” ins. 13. 
The cases of Kamarajuv. Secretary of State 
of India (4) and Muthammal v, Secretary 
of State (5) quoted for the respondents, 
were decisions in respect of orders passed 
uoder the Madras Forest Act V of 1882 
and under the repealed Boundary Marks Act 
XXVIII of 1860, which provided for the in- 
vestigation of other claims and the adjust- 
ment of other disputes besides those con- 
nected with the physical boundary of lands, 
The Survey Officer’s decision (Ex. 23) pur- 
ports to have confirmed the demarcation 
of the land, and the complaint which gave 
rise to it speaks of Survey No. 339 as having 
been wrongly “demarcated” as - jerayati 
land. Both the Coyrts below were somehow 
of opinion that the effect of the Survey 
Officer's order was to alter the demarcation 
of the disputed land and to exclude it 
from the zemindari limits, although some- 
. what inconsistently, the Subordinate Judge 
applied to it the provisions of the Madras 
Estates Land Act which relate only to 
lands situated in an estate as defined in 
s..3 (2) of that Act. In my opinion, this 
is not the real effect of the order. 
The land in dispute ‘both at the time of 
ettlement and since, has continued to be 
within the ambit of the zemindari and 
nobody even in second appeal has ques- 
tioned the correctness of the boundaries 
of Survey No. 339. Any order that the 
Survey Officer might pass could not have 
the effect of making the tnam land exclud- 


(1) 50 Ind. Cas. 43; 42 M. 425; 9 L. W. 323; 36 M. 
L. J. 356; 25 M. L. T. 293; (1919) M. W. N. 226. 
(2) 70 Ind. Oas. 481; 43 M. L. J. 194; 16 L. W. 149; 


` $1 XL L. T. 145; A. L R. 1922 Mad. 392. 


(3) 61 Ind. Cas. 988; 44 M. 340; 40 M. L. J. 149; (1921) 
M. W. N. 117; 13 L. W. 451. 

(4) 11 M 309; 4 Ind. Dec. (xN. a.) 215. 

(5) 26 Ind. Cag. 817; 39 M. 1202; 27 M. L. J 529; 16 
M. L, T. 432. 


NARAYANA GAJAPATHIRAJU V, PUGARURAMAMURTHI, 


[97 1. O, 1926] 


ed from the zemindari at the time of the - 
Permanent Settlement, nor could it operate 
a3 a recognition of the first plaintiff's title 
to the office of karnam or his right to 
claim thisland or the profits of it as part 
of the village karnam’s emoluments. The 
effect of his order, right or wrong, was to 
register as a Government service inam - 
this land, which had hitherto been enjoyed 
as jerayati land, but Act°1V of 1897 does 
not authorise a Survey Officer to do any- 
thing of that sort. As the District Judge 
noticed, the Survey Officer's decision was 
an erroneons decision, and although his 
order would be binding upon the zemindar 
or his representative in-interest if the 
boundary were in dispute, seeing that he 
did not bring a suit within the limitation 
period, it could by no means bind defend- 
ants Nos, 2 to 12 who were not parties to if; 
and there was no good reason for giving 
the plaintiffs a declaratory decree on the 
strength of an erroneous decision of a Sur- 
vey Oficer upon a matter which he had 
no jurisdiction to deal with. The plaintiffs 
are not entitled to recover melwaram from 
the first defendant, as such, on the ground 
that he had wrongfully collected it from 
defendants Nos. 2to 12 because, as against 
defendants Nos 2 to 12, the plaintiffs are not 
entitled to recover melwaram unless they 
first establish their title to be regarded as 
the owners of the melwaram,?i.e,as land- 
lords. The plaintiffs could not legally be 
awarded .mesne profits against first -de- 
fendant, seeing that he was not in posses- 
sion of the land and that the lower Couris 
found that the plaintiffs were not entitled 
to get possession of it. 

Moreover, the Survey Officer’s decisicn, 
Ex. XXIII, was to the effect that the land 
was a Government service inam and, there- 
fore, presumably one forming part of the 
emoluments of the village karnam If the 
plaintiffs’ object was to recover the rent of 
the land as emoluments of the karnam’s 
office, they should have brought their suit 
under Madras Act IH of 1835 to recover 
under s. 13 of the emoluments of office 
from any person in whose possession they 
might be.. As such, the suit would have 
to be filed before a Revenue Court, as s. 21 
of that Act excludes the jurisdiction of 
Civil Courts except in respect of suits to 
recover the land itself. In such a suit the 
first plaintiff would have to establish as a 
preliminary point that he was the karnam 
in office entitled to these emoluments, 
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As the Assistant Superintendent of Sur- 
vey who made the order (Ex. G and 
XXIII) had no jurisdiction to declare the 
first plaintiff to be entitled to the status 
of melwaramdar and as the decrees of the 
lower Courts for recovery of three years’ rent 
from first defendant were based merely on 
an order of a Survey Officer found to be 

erroneous and without finality, the second 
' appeal must be allowed-and the plaintiff's 
suit dismissed as against the appellant with 
costs throughout. 


V. N. V. Appeal allowed, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 189 or 1924. 

May 18, 1926, 
Presenti—Justice Sir Ewart Greaves, 

= Kr, and Mr. Justice Mukerji. 

SHAMBO CHANDRA DE AND oTHERS— 
: PLaINTIFFs—APPELLANTS 

VETEUS 
KARTICK CHUNDER DEY— 
DEFENDANT— RESPONDENT. , 

Hindu Law—Dayabhaga—Inheritance—Maternal 
great-great-grandfather's daughter's son's son, if heir 
.—Dayabhaga scheme of law of inheritance, if can 
be supplemented by Mitakshara—'Samanodakas’, 
‘sakulyas’, meaning of. -> 
` Under the Dayabhaga School of Hindu Law 
maternal great great grandfather's daughter's son's 
son is no heir. [p. 847, col. 1.] : 

The scheme of Dayabhaga is radically different 
from and to some extent incompatible with the 
scheme of Mitakshara and the one cannot be made to 
supplement the other so far as the law of inheritance 
is concerned. [ibid.] 

Though every person is competent to present liba- 
tion of water to every other, the law of inheritance 
has given a limited signification to the term 
samanodaka. Among samanodakas, those alone are 
entitled to the inheritance who are sakulyas. Kinsmen 
ex parte materna are not sakulyas under the Daya- 
bhaga Law. [p. 846, col. 2.] i 

Appeal against a decree of the Additional 
Subordinate Judge, Howrah, dated the 6th 
September, 1923, modifying that of the 
Munsif, Second Court, Howrah, dated the 
- 2nd of March, i922. 

Mr. Jogendra Chandra Ghose, Babus 
Promode Kumar Ghose and Indu Prokas 
Chatterjee, for the Appellants, 

Dr. Bijan Kumar Mukherjee, for the Rex 
spondent, | 
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JUDGMENT. 


Mukeprjée, J.—The pedigree of the 
parties is set out below :— 


RASHBEHA n CHOUDHURY 
3 


| 
Bankubehary alias Daughter 
Paramananda. Ghanasyam 





Sadananda 


Seal 


Coe ere. 
Sib Chandra Dey Smabhu Chandra 
Dey, (plaintiff). 
Kartick Chandra Dey, 











(defendant.) - 
} 

` 

Nimai, wdiow Badan 

Peary Monee. | 

s aa | 

Nityamoyee Kritarthamoyee 

Haridas, 


widow Kirandasi, 


The plaintiff sued for a declaration 
that he is entitled to receive the rent 
of a patni tothe extent of 8 annas from 
the defendant. The facts are not dis- 
puted. The patni -mehal belonged to Rash- 
bebhary Choudhury, and on his death was 
inherited by his sons Sadananda and 
Bankubehary in equal shares. Sadananda's 8 
annas share was inherited by his sons Nimai 
and Badan, each having a 4 annas share. 
Badan’s 4 annas share was inherited, on his 
death, by his daughters Nityamoyee and 
Kritarthamoyee, and on the death of the 
former her interest passed on to the latter. 
Nimai's 4 annas share passed, on his death, to 
his widow Pearymoyee and on the latter's 
death to Haridas, son of Kritarthamoyee. 
Kritarthamoyee and Haridas leased the 8 
annas paint right to the defendant Haridas 
died leaving a widow, Kirandasi, who is 
also dead, and Kritarthamoyee died after 
her. The plaintifs case is that on the 
death of Kritarthamoyee he has inherited 
the said 8 annas interest. 

The Munsif decreed the suit. The Sub- 
ordinate Judge, on appeal, has given the 
plaintiff adecree forthe 4 annas share which 
Kritarthamoyee has inherited froni Badan 
and has disallowed the plaintiff's claifa tothe 
4annas share which Haridas had inherited — 
from Nimai. The plaintiff has preferred this 
appeal which relates to the 4 annas share 
so disallowed. There is no cross-appeal cn 
behalf of the defendant and we are no longer 
concerned with the other 4 annas share, 
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The Subordinate Judge has observed in 
his judgment that so far as Nimai’s 4 annas 
share is concerned, Haridas got it absolute- 
ly and Haridas was the last male owner 
through whom the plaintiff should have 
claimed but instead of that the plaintiff 
had rested his claim as heir of Badan and 
the claim, therefore, was misconceived. 
He has further observed that the plaintiff 
had not alleged that there was no person 
in the paternal family of Haridas who was 
competent to take as heir of that the plaint- 
iff himself was sucha person. On these 
grounds he dismissed the plaintiff's claim 
to the said 4 annas share. There is, however, 
very little substance in these grounds, for 
the necessary facts are all alleged in the 
plaint, while it is not alleged on behalf of 
the defendant that there was any person 
in Haridas’ paternal family competent 
to take as his heir. To justify the dismis- 
sal of the claim a positive finding as to the 
existence of sucha person would be neces- 
sary, provided, of course, that the plaintiff 
is competent to inherit at all under the 
Bengal Sehool of Hindu Law. 

Now, what is the plaintiff's position in rela- 
tion to Haridas? He is Haridas’ maternal- 
-great-great-grand-father’s daughter's son's 
son. The right of the daughter's son's son 
to inherit under the Bengal School of Law 
has been discussed in two recent decisions 
of this Court. In the case of Radharaman 
Chowdhuri v. Gopal Chandra Chakravarty 
(1) all the more important arguments that 
may be advanced pro and con were noticed 
but the question was not decided. In the 
case of Nepaldas Mukherjee v. Probhas 
Chandra. Mukherjee (2) it has been held 
that a daughter’s son’s son is not an heir. 
In the arguments before us the theory that 
the principle of spiritual benefit governs 
the law of inheritance in the Dayabhaga 
bas been attacked and it has been urged 
that spiritual benefit is no test or at any 
rate is not the only test of heirship in that 
School and that the cases of Gooroo Gobind 
Shaha v. Anund Lal Ghose (3) and Digum- 
bar Ray Chowdhry v. Mott Lal Bundo- 
padhya (4) should be re-considered; and an 
attempt has been made to re-open the ques- 


(1) 56 Ind. Cas, 122; 31 C. L. J. 81; 24 6. W.N. 
6 $ 


16. 
(2) 90 Ind. Cas. 499; 42 O. L. J. 221; 30 ©. W.N. 
357; A. I. R. 1926 Cal. 460. 
(3) 13 W. R. F. B. 49; 5 B, L. R, F. B. 15, 
(4) 9 0. 563; 12 O. L. R, 204; 7 Ind. Jur. 529; 4 Ind. 
Dec. (N, 8.) 1023, 
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tion on lines similarto those that have been 
discouraged in the cases of Dino Nath Mo- 
hunto v, Chundi Koch (5), Kedar Nath Roy 
v. Amritalal Mookerjee (6), Kailash Chandra 
Adhikary v. Karuna Kantha Chowdhury 
(7) and Radharaman Chowdhuri v. Gopal 
Chandra Chakravarty (1). The arguments 
that are noticed in the last mentioned case 
as being in support ofthe appellant’s con-. 
tention have been repeated before us. 
Reliance has also been placed on the text 
of Vishnupurana cited at page 79 of Mr. J. 
C. Ghose’s Principles of Hindu Law, 2nd 
Edition. A further argument has also been 
advanced which, if I have appreciated it 
correctly, is that a daughter's son should 
be taken asincluding a daughter’s son's 
son in view of the decision of the Judicial 
Committee in the case of Buddha Singh v. 
Laltu Singh (8) in which their Lordships in- 
terpreting Mitakshara Chap. II, s. 5 Verse. 4 
held that the word ‘putra’ which when used 
in relation to the last owner signifies and 
includes sons, grandsons and great grand- 
sons, thus including three degrees in direct 
line of descent, is not to be construed in 
a literal and restricted sense, when used in 
connection with collateral relations such 
as brother, uncle or grand uncle. Thein- 
terpretation given by Mr, Raj Kumar Sar- 
vadhikari to the terms Sakulya and Sama- 
nodaka has been pressed upon us and we 
have been asked to adopt it and remove 
a i said to be a reproach on the Bengal 
chool. 


Assuming that the appellant has suc-. 
ceeded in establishing the right of a daugh- 
ter’s. son’s son to inherit, all his difficulties 
are not over. Even according to the view 
propounded by Mr. Raj Kumar Sarvadhi- 
kari, though every person is competent to 
present libation of water to every other 
the law of inheritance has given a limited 
signification to the term ‘Samanodaka’, “It 
is not every person” says he, “who is com- 
petent to present ‘the water’ that must be 
considered an heir’, and “Among the ‘Sama- 
nodakas’ those alone are entitled to the 
inheritance who are also ‘Sakulyas’ or allied 
by the family with the deceased. That 


(5; 16 Ind. Cas. 349; 16 C. L. J. 14. 
oy 17 Ind, Cas. 288; 16 ©. L.J. 342; 17 0. W. N. 


(7) 19 Ind. Cas. 677; 18 O. W. N. 417. 

(8) 30 Ind. Cas, 529; 37 A. 604; 29 M. L. J. 434; 2 La 
W. 897; 13 A. L. J. 1007; 18M. L. T. 409; 17 Bom. Lu 
R. 1022; 200, W.N. 1; 22 0. L. J, 481; (1915) M. W, 
N. 772; 42 I, A. 208 (P. O). 
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Samanodaka alone is competent to inherit 
who belongs to the same kula or family of 
the deceased.” The text of Dayabhaga 
Oh. Xi, s. 6. Section 19 makes it perfectly 
clear that Jimutabahana while not confining 
the term ‘kula’ to the agnatic family but 
inclua ling within its significance the male 
descandants of the daughters of the family 
has excluded the kinsmen ex parte ma- 
terna from the connotation of the word. 
The plaintiff does not profess to “be a 
member of the agnatic family of Haridas 
and is nota descendant of a daughter of 
Haridas’ family but of the family of Hari- 
das' maternal grand-father. He is, therefore 
competent to inherit only if the Mitakshara 
succession of bandhus ex parte materna 
applies and not otherwise. 

_ The appellant's cause has also been ad- 
vocated from this pointof view. Reliance 
has been placed in this behalf upon the 
opinion of Jagannatha and reference has 
been made toa passage in the judgment 
of Mitra, J., in the case of Akshay Chandra 
Bhattachariya v. Hart Das Goswami (9) for 
the proposition that in all cases of absence 
of any express texts or precedents under the 
Dayabhaga Law the Courts should have 
recourse tothe theory of propinquity and 
natural love and affinity, as adopted by 
Vijnaneswara and the commentators of the 
more ancient and orthodox Schools of Hindu 
Law, and a strong appeal has been made 
to us to rise above provincialism and to 
declare that the Hindu Law is one and 
the same allover. For this extreme posi- 
tion however, there is no authority, and as 
pointed out by Banerjee, J., in Dino Nath 
Mohunto v. Chundi Koch (5) “the scheme 
of the Dayabhaga is radically distinct from 
and to some extent incompatible with the 
scheme of the Mitakshara, and the one can- 
not well-be made to supplement the other so 
far as the law of inheritance is concerned... 
and althoughthe Dayabhaga may be silent 
so far as express enumeration goes, it is not 
silent so far as the indication of the gene- 
ral principle according to which heirship 
is to be determined is concerned.” 

The plaintiff, in my opinion, is no heir to 
Haridas, and his claim to the 4 annas share 
has been rightly dismissed. 

The appeal fails and is dismissed with 
costs. - 

Greaves, J.—I agree. 

A. N. A, Appeal dismissed, 


(9) 35 O. 721; 12 0. W, N, 511. 
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MADRAS HIGH COURT. 
CIVIL APPEAL No. 102 or 1923. 
April 30, 1926. 

Present:—Justice Sir Charles Gordon 
Spencer, Kr., and Mr. Justice Ramesam. 
Tur SECRETARY or SYA TE ror INDIA 
IN COUNCIL R&vELSENTED BY THE 
COLLECTOR or KISTNA— DEFENDANT 
——APPELLANT 
versus 
GARAPATI SOMAY YA—P.uaintTiFr— 
RESPONDENT, 

Motor Vehicles Act (VIII of 1914), ss. 10, 11—Madras 
Motor Vehicles Rules, r. 830-—Improper cancellation of 
‘license to bus owner by District Magistrate—Suil, whe- 
ther lies against Secretary of State for India—Govern- 
ment servant purporting to act under statutory poiers—— 
Government, liability of—Cests—Unsuccessful defend- 
ant—Deprivation of costs. 

The Crown cannot be made liable for the ac- 
tion of a Government servant purporting to act 
under a statutory power conferred upon him, inas- 
much as his action when he purports to exercise a 
statutory power is not as agent of the Crown. |p. 848, 
col. 1.] 

Shivabhajan v. Secretary of State for India (1), 
Ross v. Secretary of State for India (2) and Tobin 
v. Reg. (3), relied on. 

Under the Madras Motor Vehicles Rules, a District 
Magistrate acts in pursuance of statutory authority 
vested in him both in issuing and cancelling a license 
issued to the owner ofa bus plying for hire and no 
action can, therefore, be maintained by the bus owner 
against the Secretary of State for India for damages 
alleged to have been caused by a cancellation of the 
permit even though the Magistrate acts erroneously 
in so doing. [ibid.] 

Wasappa ‘l'imappa Seuagar veSecretary of State (4) 
Mothi Rungaya Chetty v. Secretary of State for India 
(5) and Kailash Chandra Nag v. Secretary of State fur 
india (1) distinguished. 

When the plaintiff institutes a suit against a party 
who shows that he is inno way liable to be sued and 
the suit fails, the defendant should get his costs. 
[p. 849, col. 1.) 

Per Ramesam, J.—It is desirable to have the 
Madras Motor Vehicles Rules made clear as to the 
officer who is bound to inspect the car, and also as to 
arrangements for place and time of inspection. |p. 849, 
col. 2.] l 

Appeal against a decree of the Court of 
the Subordinate Judge, Kistna, at Ellore, in 
O. S. No, 91 of 1921. | 

Mr. K. Kameswara Rao, for the Appel- 
lant. f l 

Mr. C. V. Ananta Krishna Iyer, for the 


Respondent. 


JUDGMENT. . 

Spencer, J.—The plaintiff in this suit 
was the owner of two motor buses calleu 
the “Republic” and the “Albion” which 
plied between Ellore and Chintalpudi, He 
instituted this suit against the Secretary of 
State for India represented by the Collector 
of Kistna for unliquidated damages causeu 
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to him by the improper cancellation of his 
license. Under the Madras Motor Vehicles 
Rules, which have the force of law, the Dis- 
trict Magistrate is vested by r. 30 with the 
power of issuing permits in Form G for 
motor vehicles which are intended to be let 
or plied for hire outside the city of Madras. 
One of the conditions in Form G isthat the 
owner of the vehicle, if it be a motor bus, 
shall arrange for its examination once in 
every six months by a person approved by 
the District Magistrate. It appears that 
the District Magistrate cancelled the license 
for the bus “Republic” because 16 was not 
examined by the District Board Engineer 
as required by the permit. It was found 
by the Judge in the lower Court that the 
District Board Engineer was a little negli- 
gent in notinspecting the car when it was 
produced forinspection. Assuming, however, 
that the District Magistrate committed an 
error of judgment in cancelling the license 
and that the blame forthe bus not being ex- 
amined as required by the conditions of 
the permit lay more with the Engineer than 
with the plaintiff, the question for our deci- 
sion is whether the Government ison that 
account liable for damages. The District 
Magistrate, both in issuing the license and 
in cancelling it, was acting in pursuance of 
a statutory authority vested in him. In 
such a case it was held in Shivabhajan v. 
Secretary of State for India (1) and Ross v. 
Secretary of Staté for India (2), that the 
Government wag not liable for the conduct 
of its servants. Sadasivalyer, J., in the 
latter decision pointed out that the Crown 
could not be made liable for the action of 
a Government servant purporting to act 
under a statutory power conferred upon 
him, because his action when he purports 
to exercise a statutory power is not as agent 
of the Crown and he quotes’ the leading 
case of Tobin v. Reg. (3). In Shivabhajan 
v. Secretary of State for India (1), a Chief 
Constable seized goods in pursuance of a 
statutory power vested in him under s. 550 
of the Cr. P. ©. The goods being perish- 
able were not forthcoming when the plaint- 
iff demanded them. ‘The learned Judges 
referred to the liability under Statute 21 
and 2%, Vict. Ch. 106 which now are repre- 
sented by the Government of India Act, 


(1) 28, B. 314; 6 Bom. L. R. 65. 

(2) 31 Ind. Cas. 224; 39 M. 781; 29 M. L. J. 280. 

(3) (186 Ł) 33 L. J. C. P. 199 at p. 210; 16 O. B. (x. 6.) 
310; 10 Jur. (x.s ) 1029, 10 L. T. 762; 12 W, R. 838; 
139 R. R. 504; 143 E. R. 1148, 
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8.32. In that case, as in the present case, 
it could not be contended that the act of 
the Chief Constable was in any sense pro- 
ductive of benefit to the revenues of the 
Government, nor was it a transaction out of 
which profit could be derived, and the Gov- 
ernment had not ratified or adopted the 
act. inthe present case the Government 
derived no profit by the cancellation of the 
license. This case does not resemble the 
case in Wasappa Timappa Sonagar vi 
Secretary of State (4), where the Govern- 
ment retained ihe proceeds of the sale of 
property which rightfully belonged to the 
plaintiff. Nor is it like the case in Mothi 
Rungaya Chetty v. Secretary of State for 
India (5), where the Post Office were held 
liable as carriers of value payable parcels 
when they delivered a parcel without obtain- 
ing payment from the consignee and remit- 
ting the value to the sender. Vijaya 
Ragava v. Secretary of State for India (6), 
was an instance where the Government 
removed a Municipal Commissioner for 
misconduct. The act which the Judges 
treated as a tort was an act of the Govern- 
ment itself and not of one of its servants. 
The soundness of the decision has been 
doubted. Kailash Chandra Nag v. Secre- 
tary of State for India (7), was a case where 
the plaintiff sued to recover money illegal- 
ly collected by a Deputy Collector when 
the Act only authorised the District Magis- 
trate to apportion the tax due on account 
of a punitive Police force. That was an 
instance where the Government servant 
concerned was not acting in pursuance of 
a statutory authority. I am, therefore, of 
opinion that the learned Subordinate Judge 
was right in holding that the Government 
was not responsible for the act of the Dis- 
trict Magistrate in cancelling the permit, 
assuming that the District Magistrate acted 
in errorin so doing. That concludes the 
case as regards the bus “Republic”. 

The permit for the bus “Albion” appears 
to have never been issued to the plaintiff 
though it was signed by the District Magis- 
trate, and the failure to issue it was due 
to the plaintifi’s delay in producing the 
registration certificate which he was re- 
quired to have under r, 2 of his license, 


sa 31 Ind. Cas. 498; 40 B. 200; 17 Bom. L. R. 
y 


(5) 28 M. 213; 15 M. L. J. 226. 
0 eae 2 ar one s.) 909. 
7 . Cas. 112; 40 O. 452; 17 O. W.N. 315:1 
oN? 7.216. eee 
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“which declares that “No motor vehicle shall 
be used or allowed to be used in a public 
place unless it has been registered in ac- 
cordance with these rules or any other 
rules under the Act having application to 
the Madras Presidency”. The result is that 
the memorandum of objections fails and is 
dismissed with costs. 

The Government have preferred an appeal 
on the question of costs in the lower Court 
which were disallowed. The ground that 
appears in the Subordinate Judge's judg- 
ment for disallowing the costs is that the 
plaintif had sunk a large amount of capital 
in motor bus service and was put to an 
immense loss for no fault of his. This 
reason for disallowing costs would bea good 
one ifthe suit had been instituted against 
the right defendant. When the plaintiff 
institutes asuit against a party who shows 
that he isin no way liable to be sued and 
the suit fails the defendant should get his 
costs. Fhe appeal must, therefore, be 
allowed and the suit dismissed with costs 
here and in the lower Court. 

Ramesam, J.—I agree; but I wish to 
add afew words. Ido not think that the 
cancellation of the permit in the case of 
the “Republic” by the District Magistrate on 
account of a breach of the conditions in the 
permit can be described either as a breach 
of contract or a tort, the District Magis- 
trate being an officer on whom the duty of 
issuing permits was imposed by statutory 
rules. The case of contract such as Mothi 
Rungaya Chetty v. Secretary of State for 
India (5) in which the Post Office under- 
takes to carry insured parcels or the case 
relating toa tort cannot, therefore, apply. 
Nor is this acase where the Government has 
received money belonging to the plaintiff 
wrongfully collected as in Kailash Chandra 
Nag v. Secretary of State for India (7). I 
think, therefore, the suit is rightly dismis- 
sed as against the Secretary of State for 
India. 

On the merits, I wish to make one obser- 
vation. Sofar as the “Albion” was con- 
cerned no permit was issued to the plaint- 
iff, What was done was only the passing 
of a conditional order for the issue of a 
permit and the plaintiff must thank himself 


for not producing the registration certif- ` 


cate which ended in the cancellation. As 
to the “Republic” it appears that the Dis- 
trict Board Engineer wrote to the plaintiff 
saying that he would go to Ellore on the 
(th of July and asking him to keep the 
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car ready for inspection, The plaintiff had 
the car ready for inspection; but the 
Engineer did not go there. Afterwards 
the plaintiff sent letters to the District 
Magistrate on the 22nd and the 23rd of 
August and a telegram on the 20th of 
September. This is alleged in para.7 of 
the plaint, and this fact is not denied in the 
written statement. It may be that the 
plaintiff thought that the District Board 
Engineer was a subordinate of the District 
Magistrate. We knowthat the District Board 
Engineer is a subordinate only of the Pre~ 
sident, District Board, and not of the Dis- 


trict Magistrate though the same individual > . 


may fill bothoffices. But the plaintif seems 
to have thought that it is the business of 
the District Magistrate to have the car 
inspected through the Engineer who was. 
his subordinate. In doing so, no doubt, he 
fell into a mistake. Stillitlooks as if the 
plaintiff, who was ready to have his car 
inspected could get nobody to inspectitand, 
therefore, the permit was cancelled. It may 
be that the District Magistrate is techni- 
cally right in cancelling the permit because 
no certificate was produced. The District 
Board Engineer in his examination says 
that it was not obligatory on him to inspect 
the car; though he also adds that he never 
declined. As the facts of this case are 
somewhat obscure and, at any rate, 1t does 
not appear that reminders were sent to the 
District Board Engineer, | do not want to 


“make it appear that my further remarks 


apply to this case. 

I think it is desirable to make the rules 
clear that there is some officer who is bound 
to inspect the car. The rules should also 
be made clear whether the owner of the 
car should take the car to the place which is 
his head-quarters, or whether the officer 
may fix a place for the inspection, or 
whether the owner of the car should go 
in search of the officer. Unless these 
things are made clear, I think the vague- 
ness of the rules will make it possible to 
so manceuvre the situation as to catch a 
man technically and deprive him of the 
renewal of his permit. I do not think it 
ought to be possible for anybody to say 
that it is not obligatory on him to inspect, 
It is very inconvenient to have a rule which 
requires a man to have his car inspected by 
a certain person, but there is nobody bound 
to inspect the car, I do not mean that these 
remarks do apply to this case. I say that 
the rules should not be in an indefinite form, 
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I agree with my learned brothers order 
both as ‘regards the appeal and the memo- 
randum of objections, 

V.N. Y. Appeal allowed: Memorandum 

of objections dismissed, 





MADRAS HIGH COURT. 
FULL BENCH. 
Rererrep Cases Nos. 4 anp 6 oF 1925. 
April 23, 1926. 

Present :—Sir Victor Murray Coutts 
Trotter, Kt., Chief Justice, Mr Justice 
Krishnan and Mr. Justice Beasley. 
Täs COMMISSIONER or INCOME-TAX, 
MADRAS—PETITIONER IN BOTA. 
Versus 
MANGALAGIRI SRI UMAMAHESWARA 
GIN anp RICE FACTORY Lro., GUNTUR 
——RESPONDENT IN R. C. No. 4 of 1925, 
GUNTUR MERCHANTS GIN AND 
RICE FACTORY, Lro., GUNTUR—Rze- 
SPONDENT In R. C. No, 6 of 1925, 

Income Tax Act (XI of 1922), s. 10 (2) (vij—Allow- 
ance for depreciation—Rice mill, lease of—Owner's 
right to claim deduction for loss by wear and tear— 
‘Used for the purpose of the business,’ meaning of. 

Where a limited Company formed for the purpose 
of milling rice acquired buildings, mill, machinery 
‘and plant, leased out the mill for a fixed annual rent 
for a period, the arrangement being that the lessees 
were to work the miljand take the profits, and do the 
necessary repairs to it and hand it back at the end of 
the period to the lessors in proper working order and 
the lessors were to bear the loss by depreciation by 
wear and tear caused by the working of the mill: 

Held, that the Company was carrying on the business 
of leasing the buildings and mill machinery for being 
worked as a mill and were entitled under s. 10 (2) (v2) 
of the Income Tax Act to a deduction for depreciation 
of their buildings, machinery and plants which under 
the lease they had to bear. [p. 850, col. 2] 

Per Krishnan, J.—Two conditions must be fulfilled 
by an assessee before he becomes entitled to a 
deduction for depreciation under s. 10 (2) (vi); the 
property depreciated must belong to the assessee, and 
must be “used for the purpose of the business’. [p. 
851, col. L] 

Case stated under s. 66 (2) of the Indian 
Income Tax Act (XI of 1922) by the Commis- 
sioner of _Income-Tax, Madras, in the matter 
of the assessment on the Mangala Giri Sri 
Umamaheswara Gin and Rice Factory Ltd., 
Guntur and Guntur Merchants Gin and Rice 
Factory Ltd , Guntur. The question refer- 
red to the High Court for decision was: — 
“Whether the allowance provided in s. 10 
(2) (vt) of the Indian Income Tax Act, 1922, 
is admissible in computing the income of 
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an assessee who has leased out his plant, 
machinery and buildings.” 
Mr. Ch. Raghava Rao, for the Assessee. 
Mr. M. Patanjali Sastri, for the Referring 


Officer, 
JUDGMENT. . 

Coutts Trotter, C. J.—The assessee 
in this case isa limited Company registered 
on the llth January, 1921, which is the 
owner ofa mill equipped with machinery 
for the milling of rice. The Company 
elected not to work its mill on its own 
account but leased it out to another firm in 
consideration of Rs, 1,500 per annum which 
it is entitled todo under the provisions of 
its memorandum and Articles of Association. 
I think it is clear that the assessees cannot 
come to Court and ask for deductions on 
the footing that they are carrying on a 
business of rice milling. The business 
they are carrying onis that of lessors of a 
building which derives its lettable value 
from the fact that it is equipped with cer- 
tain machinery which is available for the 
purpose of milling rica. And of course it - 
is onthat lettable value that the lessors 
have been assessed. It seems to me that 
thisis the not infrequent case of the same 
building and its contents being taxable both 
in the case of the lessors and the lessees. 
Different deductions will be allowable in 
the case of the lessors and the lessees. The 
lessors as carrying on the business of letting 
a rice mill can justly deduct from their 
assessment any sum which is due to de- 
preciation of the lettable value of the 
property by reason of wear and tear of 
machinery which falls upon them under the 
contract of lease. Similarly the lessees be- 
ing taxable as carrying on the business of 
rice-uilling will be entitled to a deduction 
of such repairs as fall upon them under the 
lease, The Crown does not suffer from the 
fact that the parties can distribute the inci- 
dence of the liability for the repairs as they 
choose, because only one total sum can 
be allowed as deduction. If that principle 
be right, it answers the question raised by 
the case and it is not our function 
to apportion which deduction can be rightly 
claimed by the lessors and which by the 
lessees which is a matter forthe Commis- 
sioner to work out asa question of fact. 

Krishnan, J.—This is a reference 
under s. 66 (2) of the Indian Income Tax 
Act (XI of 1922); the question referred for 
our decisionis: “Whether theallowance pro- 
vided in s. 10 (2) (vt) of the Indian Income 
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Tax Act is admissible in computing the 
income of an assessee who has leased out 
his plant, machinery and buildings,” The 
Commissioner has answered the question in 
the negative, 

Section 10 (2) (vi) is as follows :—"In 
respect of depreciation of such buildings, 
machinery, plant, or furniture being the 
property of the assessee, asum equivalent to 
such percentage on the original costs thereof 
to the assessee ad may in any case on class 
of cases be prescribed.” 

The assessee here is a limited Company 
formed primarily for the purpose of mill- 
ing rice; and to carry out that object, the 
Company had acquired buildings, mill, 
mechinery and plant. They did not, how- 
ever, carry on that business. There is a 
provision in the Memorandum of Association 
authorising the Directors to lease out the 
mill to third parties for rent ifit is bene- 
ficial to the Company to doso; acting under 
this authority the mill was leased out to 
certain lessees for a fixed annual rent for 
a period of 3 years. The arrangement was 
that the lessees were to work the mill and 
tuke the profits,and do the necessary repairs 
to it and hand it back atthe end of the 
period to the lessors in proper working 
order; the lessors were, however, to bear the 
losa by depreciation by wear and tear caused 
by the working of the mill. . The Company 
is assessed on the rent received by them. 
It is clear from the facts that the Company 
was carrying on the business of letting the 
mill for the purpose of being worked by the 
lessees. 

As very correctly observed by the learned 
Commissioner of Income-tax two conditions 
must be fulfilled by the assessees beforethey 
become entitled to the deduction claimed 
for depreciation, under s. 10 (2) (vi); the 
property depreciated must -belong to the 
assessees and must be “used for the purpose 
of the business.” The first condition is 
admittedly fulfilled. But the Commissioner 
thinks the second is not. I am inclined to 
think he is not right in that view. The 
business here is the business of leasing the 
buildings and mill machinery for being 
worked as a mill. The rent received is not 
only for the use of the mill but also to 
cover the necessary wear and tear. A por- 
tion of that rent represents the loss by 
wear and tear. The lease being of the mill 
as a working concern it is not straining 
the language of el. (vz) to hold that the 
machinery and buildings are used for the 
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purpose of the lease and that the deprecia- 
tion caused to them by wear and tear arises, 
so far as the assessees are concerned, from 
that user. Though the direct cause of the 
wear and tear may bethe working of the mill 
by the lessees, such working is author- 
ised by the lease and is part of the business 
of the lease. That part of the rent which 
represents the loss due to depreciation is 
not really income to the lessors but is 
meantto make good the loss on capital 
value ofthe machinery., I agree with the 
learned Chief Justice in holding that the 
assessees here are entitled to a deduction for 
depreciation oftheir buildings, machinery 
and plants which under the lease they have 
to bear. Whatthat amount properly is for 
the year of assessment is for the Taxing 
Authorities to find. My answer to the re- 
ference on the facts of this case is as stated 
above. 

Beasley, J.—The only point upon which 
I had any doubt was whether it could be 
said that the assessees were themselves 
carrying on business, because it is not 
only necessary for an assessee before 
‘becoming entitled to the deduction for 
depreciation under s. 10 (2) (vi) of the 
Act to be the owners of the property in 
respect of the property depreciated but 
that also that property must be used 
for the purpose of the business. There is 
no doubt of course that,the assessees are 
the owners of the property: but is 
the property used for the purpose of the 
business? This is a case of a limited Com- 
pany formed for the purpose of milling 
rice and in pursuance of that object the - 
Company acquired buildings, mill, machins 
ery and plant. The Company is, however, 
authorised in the Memorandum of Associa- 
tion to lease out the mill to other people 
for rent. The Company did not carry 
on the business of milling rice, it 
availed itself of the authority given to 
it of leasing out the mill for a fixed annual 
rental. The lessees worked the mill and 
took the profits and under the lease had to 
do the necessary repairs to the mill. They 
had not, however, to bear loss by deprecia- 
tion by wear and tear and it is in respect 
of the latter loss that the Company claims 
the deduction under s. 10 (2) (vi), The 
Commissioner of Income-tax has held that 
the property is not used by the assessee for 
the purpose of the business, but I agree 
with the learned Chief Justice and with 
my brother Krishnan, J., that the view he 


852 
has taken is inéorrect. The Company could 
either work the mill itself or could let it 
out ‘to others to do so. One is the business 
of milling and the other is the business 
of letting outthe mill for others to do so. 
Both, in my view, are equally a business, 
and ‘my answer, therefore, to the reference 
would be that the Company is entitled to a 
deduction for depreciation of the buildings, 
machinery and plant. 

Government will pay the assessees ineach 
case Rs. 100 for their costs. 

V. N. V. Reference answered 

in the afirmative. 


PATNA HIGH COURT. 
_ ÅPPEAL FROM APPELLATE DEORBE No, 853 

i oF 1924, 

July 13, 1926. 
Present:—Justice Sir Jwala Prasad, Kr., and 
Justice Sir John Bucknill, Kr. 
MANJHIL LAL BISWA NATH SAH DEO 
—PLAINTiIFF—APPELLANT 
versus 
Shaikh MAHIUDDIN— Dzgrexpant— 
RESPONDENT. 

Landlord and tenant~Mortgage of raiyati land— 
Mortgagee’s right to settle land with tenunts— Mort- 
gagor's right on expiry of morigage to evict ten- 
wa a whoehas mortgaged raiyati lands is 
not entitled, on the expiry of the mortgage, to evict 
tenants with whom the mortgagee has made a bona 
fide settlements of the lands. | 

Mahadeo Prasad Sahu v. Gajadhar Prasad Sahu (1) 
and Jogeshwar Mazumdar v. Abed Mahomed Sirkar (2), 
distinguished. 

‘Babu Bhairo Nath Ray v. Shanke Pahan (9), fol- 
lowed. 

Appeal from a decision of the Judicial 
Commissioner, Ranchi, dated the 25th March, 
1924, confirming that of the Subordinate 
Judge, Ranchi, dated the 19th June, 1922. 

Mr. A. K. Roy, for the Appellant, 

Messrs. . Rai Gurusaran Prasad and 
Anand Prasad, for the Respondent. 

JUDGMENT.—This is an appeal by 
the plaintiff and is directed against the 
decision of the Judicial Commissioner of 
Ranchi, dated the 25th March, 1924, affirm- 
ing the decision of the Subordinate Judge 
and dismissing the plaintifi’s suit. 

The plaintif is the proprietor of Mouza 
Baragain and has sued to recover posses- 
sion of 11:21 acres of land situate in that 
village. The defendant. claims to be a 
tenant of the land. 
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The plaintiffs case was that the disputed 
lands were the manjhtas or proprietor's 
private Jands of the village which was 
uaufructuarily mortgaged toone Mohammad 
Morad Ali in 1902. The mortgage was satis- 
fied and the village reverted to the posses- 
sion of the plaintiff, the mortgagor. The 
defendant, however, refused to give up pos- 


Session of the land in dispute, claiming to 


have acquired tenancy right therein. 

The Courts below have found that the 
plaintiff failed to establish that the lands 
were the manjhias lands or the proprietor's 
private lands in which no right of occu- 
pancy can accrueand that the lands werethe 
tenancy lands which were let out to sanjha 
tenants. Therefore, according to the find- 
ing of the Court below the lands previous 
to the mortgage were ordinarily let out to 
tenants. Consequently, the ordinary mode 
of management of these lands was not direct 
or the khas possession by the proprietor but 
by letting them out to tenants. The mort- 
gagee to whom the proprietor's interest in 
the village was transferred under the mort- 
gage-bond of 1902 acquired theright to hold 
the land in possession and to manage it as 
a person of ordinary prudence would 
manage ifit were his own: vides. 76A of 
the Transfer of Preperty Act. 

Therefore, according to the finding of the 
Courts below the mortgagee acted entirely 
within his rightsin Jetting out the lands 
in question to the defendant. 

The Courts below have further found 
that the settlement was bona fide and that 
it was not injurious in any way to the rights 
of the mortgagor; in other words, the act 
of settlement by the mortgagee did not 
constitute waste within the meaning of 
cl. (e) of 8.76 of the Transfer of Property 
Act. ; 

The learned Advocate has urged that the 
settlement by the mortgagee with the de- 
fendant created an encumbrance upon the 
property and the mortgagor was entitled 
to recover the property after the mortgage 
debt was satisfied free from any encum- 
brance created by the mortgagee. This is 
true and is supported by the authorities 
cited by the learned Advocate: Mahadeo 
Prasad Sahu v. Gajadhar Prasad Sahu (1) 
and Jogeshwar Mazumdar v. Abed Mahomed 
Sirkar (2), In those cases, however, the 
lease was of zerait land. The settlement 

(1) 73 Ind. Cas. 359; 1 Pat L R.145 atp. 151; A. L 


R 1994 Pat. 362. 
2 30, W.N 13. 
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of such a land affects the right of the pro- 
prietor to hold khas possession thereof and 
consequently such a settlement would 
amount to an encumbrance upon the pro- 
party. These cases, howevar, do not apply 
to the fasts of the present case where the 
lands in dispute were, a3 held by the Courts 
below, part of the raiyati stock and the 
proprietor had no right to khas possession 
of thesame. A number of authorities have 
been cited on both sides: Wazir Ali v. 
Moti Chand (3), Macleod v, Kisson (4), Madan 
Mohan Singh v. Raj Kishori Kumari (5), 
Anand Rum Marwari v. Dhanpat Singh (6), 
Sheo Barat Singh v. Padarath Mahton (7), 
Sheo, Balak Singh v. Radhey Singh. (8) 
and the judgment’ in an unreported 
case of Bigna Kewat v. Padman Ram 
Pandey (Second Appeal No. 386 of 
1917). These cases were decided upon 
their particular facts, but the aforesaid 
principle has been recognized throughout. 
The present case is on all fours with the 
case of Babu Bhairo Nath Ray v. Shanke 
Pahan (9) decided on the 39th June 1926 
by a Division Bench of this Court Adami 
and Kulwant Sahay, JJ., and thédecision in 
that case will practically govern the pre- 
sent one. 4 

The appeal is accordingly dismissed with 
costs. 

A. NLA 

(3) 2A. L. J. 294 

(4) 30 B. 250; 6 Bom. L. R. 995. 

(5) 39 Ind. Cas. 182; 21 O. W. N. 88. 
a 38 Ind. Cas. 37; 1 J. 563; 2 P. L. W. 


(7) 52 Ind. Oas. 473. 
(8) 52 Ind. Cas. 501. 
(9) 97 Ind. Qas. 494. 
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Pandit HARI KISHAN AND orngas— 
PLAINTIFFs—APPBLLANTS 

versus ; 
Pandit RAGHUBAR DAYAL AND OTHERS 
—D£FunDANTS— RESPONDENTS. 

C. P. C. (Act V of 1908), ss. 11, 100-—Res judicata— 
Suing in same capacity, necessity of —Second appeal— 
Finding of fact, when can be re-opened—Trust— 
Dedication to public, inference of, from public user— 
Mixed question of law and fact. 

Tn order that a previous decision may operate as 


res judicata it is necessary that the previous suit. 
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must have been between the same parties and the 
parties must have been litigating in the samecapacity 
as in the subse guent suit. A pravious decision, there- 
fore, in which som of tha parties were litigating, in 
their individual cap.cities cannot operate as mes 
judicata in asubssquent suit, where they sue along 
with other persons who were not pirties to the 
previous suit, as representatives of a portion of the 
public under O. I, r. 8, O, P.O. [p. 857. col. 1.) 
Findings of fact arrived at by a lower Court can 
be re-opened in second appeal where the lower Court 
has omitted to take into consideration the most im- 
portant piece of evidence in the case, or has taken an 
erroneous view of the law, or has looked at the caso 
from an erroneous point of view or has misread or 
misconstrued the evidence, or generally where the 
finding has not been arrived at after a fair, honest and 


full consideration of the evidence on the record. [p. 
857: col. 2.] 

Where a Court of first app3al his drawn wrong 
inferences from the facts established in the case or 
has applied the law wrongly, the High Court would 
be competent to interfere with the finding in second 
appeal. [p. 858, col. 2.] 

The question whether certain property is private, 
or public property held in trust for religious ‘or 
charitable purposes isa mixed question of law and 
fact. [p. 859, col. 1.) 

From public user the fact of dedication to the public 
can always be inferred. (p. 862, col. 1.] 


Appeal from a judgment and decree of 
the Subordinate Judge, Lucknow, dated the 
4th May, 1925, reversing that of the'Munsif, 
ane Lucknow, dated the 29th Séptember, 
1924, ae 

Messrs. Brij Nath Shargha, Tara Shankar 
and Mahesh Prasad, for the Appellants. 

Mr. G. H. Walford, for the Respondents. 

J UDGMENT.—This appeal arises out 
of a suit broughtby the plaintiffs-appellants 
in the Court of the Munsif, South Lucknow, 
for a declaration that a plot of land situate 
in Mohalla Rani Katra, City Lucknow, with 
a temple of Mahadeoji standing thereon, 
together with other buildings appertain- 
ing thereto, was public property. The suit 
was brought on the allegation that the 
temple in dispute had been built for the 
public on the land in dispute by one Hakim 
Bhagwan Das during the Shahi time (King's 
Rule). The suit was brought by thirteen 
plaintiffs, consisting of three sets, each of 
them alleging separate causes of action 
for their suit. One of these plaintiffs was 
a person named Lachhmi Narain, descend- 
ant of the original founder of the trust, 
Bhagwan Dass, being his grandsqn. He 
died during the pendency of the suit, and 
his heirs did not agree to carry on the suit 
as plaintiffs, and, therefore, they were im- 
pleaded as defendants Nos, 5 and 6 in the suit. 
Plaintiff No. 1, Pandit Hari Kishen, brought 
the suit as Secretary ofa religious society 
known by the name of U, P., Dharam Rakh- 
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shini Sabha, Lucknow, the object of which 
was to see that public Hindu Trusts of a 
religious nature were properly managed. 
The other plaintiffs were all residents of 
Rani Katra, City Lucknow, where the 
temple in suit is situate. Their cause of 
action was alleged to be that the temple 
was a public temple ia which all Hindus 
had the right to worship, and that the de- 
fendants had prevented them from per- 
forming their religious rites in the said 
temple. All the plaintiffs claimed a decla- 
ration that the property was public pro- 
perty, that a perpetual injunction should 
be issued against the defendants resLrain- 
ingithem from interfering with the right 
of the plaintiffs to worship in the said 
temple, and that a decree for possession of 
the temple together with appurtenant lands 
and buildings be passed in their favour. 

The defendants to the suit were, first one 
Baddri Prasad, who had purchased the plot 
in suit from one Lala Jagmohan Dass, de- 
fendant No. 2 undera sale-deed dated the 
9th April, 1918, who in his own turn had 
purchased the said property from one 
Musammat Parmeshari, the widow of one 
Shankar Dass, one of the sons of Bhagwan 
Dass, thé original founder of the Trust, 
Defendant No. 4, Lal Behari, is his son. 
Defendants Nos. 3 and 4 were impleaded 
by the plaintiffs on the allegation that they 
were helping defendants Nos. 1 and 2 in 
preventing the plaintiffs from worshipping 
in the temple, and were giving out that 
they were the real purchasers of the pro- 
- perty in suit, the sale-deed in the name of 
plaintiffs Nos. 1 and 2 being ism farzi for 
them, In their written statements they de- 
nied that they had anything to do with 
the property in suit, and had been unneces- 
sarily impleaded in the case. The suit was 
really contested by defendant No. |, who 
contended that the property in suit did 
not constitute a publie wagf, but was the 
private property of Hakim Bhagwan Dass 
and appertained to his, residential house. 
The plaintiffs’ right to sue was also denied. 

In reply the plaintiffs contended that the 
question, whether the temple in suit was 
a publje temple, had been decided in a 
suit previously brought by Baddri Prasad, 
in which it had been held, right up to the 
late Court of the Judicial Commissioner of 
Oudh, that the property was public pro- 
perty. The three main points around which 
the fight centred in the trial Court were, 
firstly, whether the property in sult con- 
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stituted public property; secondly, whether 
the plaintiffs had the right to maintain 
the suit ani thirdly, whether the previous 
decision of the Court of the Judicial Gom- 
missioner of Oudh constituted res judicata, 


The learned Munsif South Lucknow, 
who tried the case with gréat care and 
attention, and who wrote a most excellent 
judgment after reviewing the entire evi- 
dence in the case, came «sto the conclusion 
that the property in suit was public pro- 
perty, and thatthe plaintiffshad the right to 
maintain the present suit. He was, how- 
ever, of opinion that the previous judgment 
of the Court of the Judicial Commissioner 
of Oudh, though entitled to great weight, 
was not res judicata between the parties 
to the suit, Being of this opinion, he dec- 
reed the plaintiffs’ claim by his judgment 
dated the 29th September 1924. 


Baddri Prasad, who was the principal 
defendant in the case, did not, however, 
choose to appeal, nor did Jagmohan Dass, 
defendant No. 2. The only person, who 
carried the matter further in appeal, 
was defendant No. 3, who had original- ` 
ly disclaimed all interest in the pro- 
perty in suit, and had alleged that he had 
been unnecessarily impleaded as a defend- 
ant in the case The learned Officiating 
Subordinate Judge of Lucknow, who heard 
the appeal, disagreed with the findings of - 
the learned Munsif on the first two points, 
which were the main points in the case, 
but agreed on the third point, the point 
relating to res judicata. He held that 
the property in suit did not constitute 
public property, but was merely the private 
property of Hakim Bhagwan Dass, and con- 
sequently the plaintiffs were not entitled 
to the decree which had been passed in 
their favour, Asa result of these findings, 
he accepted the appeal of defendant No. 3, 
and dismissed the plaintiffs’ suit by his 
judgment dated the 4th July, 1920. Plaint- 
iffs have now appealed against the said 
order to this Court, and the main conten- 
tions urged by them in second appeal are 
as follows :—. 

(1) That Raghubar Dayal, defendant- 
respondent, had no right to appeal in the 
lower Appellate Court when he had dis- 
claimed all interest in the property in 
suit, and the real contesting defendant, 
Baddri Prasad, had not chosen to appeal 
against the decree of the trial Oourt, 

(2) that the previous decision in the suit, 
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brought by Baddri Prasad, constituted res 
judicata between the parties, and 

(€) that the property in suit was proved 
to be public property, and that the finding 
of fact arrived atby the learned Subordi- 
nate Judge on this point shonld not be 
accepted in second appeal, because it was 
vitiated by various errors of law, misread- 
ing and misconstruction of the documen- 
tary evidence, omitting from consideration 
the most important evidence in the case, dnd 
generally treating the caseas a whole from 
an erroneous point of view. 

The arguments in the case went on be- 
fore me for twofulldays, and at the end 
of the second day the learned Counsel for 
the respondents requested me to visit the 
locality before deciding the case. I agreed 
to doso and went to the spot on the morn- 
ing of the lst April, 1926. After I had 
visited thelocality in the morning, I took 
up the case on the third day to complete 
the hearing of the arguments on behalf 
ofthe respondents. When I sat in Court 
I found that Lal Bihari, respondent No. 2, 
who was not present at the hearing of 
the appeal, and agaiast whom orders, for 
ex pirte procselings had been passe I, had 
presented an application to the Hon'ble the 
Ohief Julge for transfer of the vase from 
my Court. Tne Hon'ble the Chief Judge, 
after having asked me to explain matters, 
rejected the application of respondent No. 2. 
I then proceeded with the hearing of the 
appeal, but when the parties were called 
out, none of the respondents was found 
to be present in Court. Mr. L. S. Misra, 
the learned Counsel who represented re- 
spondent No. 1 on the first two days, when 
the case was argued before me, withdrew 
himself from the case, and so did Mr. 
Abdul Rauf. I was then leftin a difficult 
position. The arguments on behalf of the 
respondents had not been finished, and 
there was nobody before me to finish them. 
I thought it proper to give another oppor- 
tunity to the respondents, and ordered 
that the case should be fixed for further 
hearing on a later date. I also ordered 
that notice of the date fixed should be 
issued to Mr. Niamat Ullah, Advocate, for 
respondent No.1 and to respondents Nos, 1 
and 2 personally. 

The case was fixed for hearing for the 
19th of April, 1926. On that date the 
notices which had been sent to respondents 
Nos, 1 and 2 for personal service were both 
returned unserved, Mr. Niamat Ullah in- 
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timated to the Court that he would no 
longer appear in the case. Mr. Walford, 
however, put in his appearance as Uounsel 
on behalf of respondent No. l, and asked 
me to give him time to prepare for argu- 
ments inthe case. I granted his request 
and put down the case for hearing on the 
27th of April, 1926. 

On that date Mr. Walford appeared on 
behalf of respondent No.1, and intimated 
to the Court that his client had not paid 
him his fees and had withdrawn the brief 
from him, and thus he was not in a posi- 
tion to argue the case. The result was that 
there was again no body present in Court 
to finish the arguments in the case on 
behalf of the respondents, and I was then 
compelled to reserve my judgment. I have 
not been able to understand the attitude of 
However, I am not con- 
cerned with that. I have gone through the 
whole record and have considered the con- 
tentions raised on behalf of the respond- 
ents in the trial Court, as well as in the 
lower Appellate Court, as they appear in 
the judgments of those Courts. 

I will now proseed to deal with each 
point involved in the case. 

Regarding the contention that defendant 
No. 3, Ragaubar Duyal, now respondent 
No. 1 inthis Court, had no right to appeal 
in the.lower Appellate Court, I am of 
opinion that the contentien has no sub- 
stance. In order to understand this plea it 
is necessary that I should state certain facts. 
I have already stated in the earlier portion 
of my judgment that the plaintiffs implead- 
ed defendants Nos. 1 and 2 on the ground 
that plaintiff No. 2 had originally purchas- 
ed the property in suit from one Musammat 
Parmeshari, the widow of Shanker Dass, 
one of the sons of Bhagwan Dass, who 
had erected the temple in dispute, and 
that he had subsequently sold the pro- 
perty to defendant No, 1. They were, 
therefore, impleaded as transferees of the 
property in suit. Defendant No. 3, Ra- 
ghubar Dayal, and defendant No. 4, Lal 
Bihari, his son, had been impleaded on 
the ground that they were helping de- 
fendants Nos. 1 and 2 in their attempt to 
deprive the public of the property in suit, 
and that they were giving out that the 
property had really been purchased by 
them with the object of including it in 
their own house which was adjacent to it. 
On the 22nd April, 1924, it was stated by 
Pandit Brij Nath Shargha, the Pleader for 
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the plaintiffs, that defendants Nos, 3 and 

4 prevented worshippers from going to the 

temple, and from repairs being done to 

it, and that that was the cause of action 

against them. In the written statements 

filed by defendants ‘Nos, 3 and 4on the 

18th February, 1924, they stated that they 

had no connection with the property in 

suit, and they had been unnecessarily im- 

pleaded in the case, and that the real 

owner of the property was defendant No. 1, 

from whom they: had neither claimed the 

property nor tried to recover possession. On 

these allegations, the learned Munsif fram- 
ed the following issue:— 

4. (a) Did defendants Nos. 3 and 4 pre- 

- yent worshippers from worship- 

ing in the temple and making the 

alleged repairs, and, if so, what is 

` its effect ? l 
(b) Is the suit maintainable against 


them? o. 

“The plaintiffs who had to prove this issue 
summoned a large number of witnesses lor 
the date fixed for evidence in the case, 
which was to commence from the 2lst 
“July, 1924, and to last till the 25th July. On 
the 19th July, 1924, an application was 
filed by Mr. Abdul Rauf and Pandit 
Shivanand Misra, Pleaders, on behalf of 
defendants Nos, 3 and 4, that, in view of 
the fact that plaintiffs were going to pro- 
duce a large number of witnesses to prove 
this issue, which was really a side issue 
and did not touch the real point involved 
in “the case, they withdrew their case in 
the written statement, and accepted the 
facts stated in the plaint, and that the 
plaintiffs should no more produce any evi- 


dence on the point and issue No. 4 should. 


be struck off the record. 

This application was taken up by the 
Court on the 21st July, 1924, and the Court 
ordered that issue No. 4 (a) and (6) may 
be deleted—vide o. p. 14. The trial of the 
case then commenced. It is, therefore, 
clear that defendant No. 3 cannot after 
this be said to have no interest in the 
property in suit. The learned Munsif 
decreed the suit in favour of the plaintiffs, 
and he gave a decree not only against de- 
fendants Nos. 1 and2, but also against de- 
fendants Nos. 3 and 4. The decree proceeded 
against all the defendants on a ground 
common to all of them, namely, that the 
property in dispute was not private but 
public property. The defendants Nos. 1 
and 2 did not choose to appeal against the 
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said decree, but defendant No. 3 did. Under 
O. XLI, r. 4, it is laid down that when 
there are more plaintiffs and more defend- 
ants than one in a suit, and the deeree 
appealed from proceeds on a ground eom- 
mon to all the plaintiffs or to all the de- 
fendants, any one of the plàintiffs or de- 
fendants may appeal from the whole 
decree, and thereupon the Appellate Court 
may, reverse or vary thædecree in favour 
of the plaintiffs or defendants as the case 
may be. It is, therefore, clear that de- 
fendant No. 3, Raghubar Dayal, had a right 
to appeal against the decree passed by the 
learned Munsif, and in his appeal to the 
lower Appellate Court, he impleaded not 
only the plaintiffs, as respondents Nos. 1 to 
13, but also defendant No. 11, Baddri 
Prasad, as respondent No. 14; defendant 
No. 2, Jagmohan Dass, as respondent No. 15, 
and defendant No. 5, Lal Bihari, as re- 
spondent No. 16. Under the circumstances, 
all the persons interested in the decision 
of ‘the appeal had been impleaded by 
Raghubar Dayal in his appeal, and- his 
appeal could in every way be maintained. 
I, therefore, overrule this contention, 
which was urged in the form of a pre- 
liminary objection before the lower Appel- 
late Court. 

Regarding the plea of res judicata, I must 
also give certain factsin order to make 
the plea advanced by the plaintiffs clear, 
In 1921 Baddri Prasad, defendant No. 1, 
filed three suits against three persons 
named Jagannath, Sarju Prasad and Kali 
Oharan, who are now plaintiffs Nos. 5, 11 
and 12 respectively,and who lived in a 
house adjacent to the property in suit, for 
closing up the doors and windows which 
they had opened towards the temple, and 
which they had no right to do. The defence 
was that the temple was trust property, 
that Musammat Parmeshari had no right - 
to sell, and thus the plaintiff could not 
be deemed to be the owner of the said pro- 
perty, and, therefore, was not competent 
to bring the suit. The suit was brought 
in the Court of the Munsif, South Luc- 
know, who decided, by his judgment dated `’ 
the 3ist July, 1921, that the temple was a 
public trust and thatno title had, by the 
sale effected by Musammat Parmeshari, © 
passed to the plaintiff. In appeal this 
order was confirmed by the Subordinate- 
Judge, Lucknow; by his judgment dated 
the 3lst January, 1922, The matter was 
carried further in appeal tothe late Court ` 
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of the Judicial Commissioner of Oudh, 
“where the same view was taken and the 
appeal was dismissed by the judgment 
dated the 22nd September, 1922. It was 
on the basisof this litigation that the plea 
of res judicata was urged. The Courts 
below have overruled this plea, and I 
am in entire agreement with them on 
that : point. It appears that plaintiffs 
Nos. 5, 12 and 3 of the present suit were 
defendants in the previous suit ið their 
private capacity, whereas they are suing 
now as plaintiffs in a public capacity 
representing the public of Mohalla Rani 
Katra. In order to hold that a particular 
decision operates res: judicata, itis neces- 
sary to prove that the decision arrived 
atin the previous suit was between the 
same parties, and that they were litigat- 
- ing under the same title. It is clear that 
the previous litigation was not between all 
the plaintifis to the present suit on one 
side and the defendant Baddri Prasad on the 
other, but-that it was only between some 
of the plaintiffs to the present suit and 
Baddri Prasad. In the present suit Baddri 
Prasad is not the only defendant, but there 
are other defendants as well, namely, de- 
fendants Nos. 3 and 4, one of whom was the 
appellant before the lower Appellate Court. 
He was no party to that litigation nor was 
defendant No. 4. They are not in any way 
claiming title under Baddri Prasad, and 
consequently they could not be considered 
to be bound by that decision. The plaint- 
iffs themselves have urged that they are 
impleaded in the case, not on the ground 
that they had derived title from defendant 
No. 1, but on the ground that they were 
preventing the worshippers from worship- 
ping in the temple in dispute, and in making 
repairs to it. Besides this, plaintiffs Nos. 5, 
12 and 13, who are defendants in the pre- 
sent litigation, were contesting that case in 
their own private capacity, but now they 
are contesting the present suit in their 
public capacity as representing the public of 
Mohalla Rani Katra. This is clearly shown 
by the order of the trial Court dated the 
12th April, 1924. On that date the suit, as 
brought by the plaintiffs, was ordered to 
be treated as a suit brought in a represen- 
tative capacity, and permission was given 
to them to sue on behalf of the Hindu com- 
munity residing in that locality, under O. I, 
r. 8, of the C. P. ©. The result, therefore, 
is that the parties in the present suit are 


not the same as the parties in the previous 
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litigation, nor were they litigating in the 
previous suit in the same capacity in which 
they are litigating now. Under these cir- 
cumstances, if cannot be held that the deci- 
sion in the previous litigation, to the effect 
that the temple in suit was a public temple, 
constitutes res judicata in the present suit, 
Regarding the third point urged in the 
case that the property in suit should be 
held to be public property, it was contended 
before me, as stated above that the finding 
of the learned Subordinate Judge on this 
point should not be accepted in’ second 
appeal because it was vitiated by various 
errors of law, misreading and misconstruc- 
tion of the documentary evidence, omitting 
from consideration the most important evi- 
dence in the case, and generally looking at 
the case from an erroneous point of view. 
This point was argued before me by both 
parties at great length, and, although at 
first I was inclined to hold that the finding 
arrived at by the lower Appellate Court was 
a finding of fact and, as such, could not be 
disturbed by me in second appeal on the 
principle laid down by their Lordships of 
the Privy Council in Durga Chowdhrani v. 
Jewahir Singh Chowdhri (1), yet, when I 
examined the lower Appellate Court's judg- 
ment carefully, I cameto the conclusion that 
its findings of fact could not be considered 
as valid and binding upon this Court in 
second appeal. Iam fully aware that find- 
ings of fact arrived at by the Court of first 
appeal should not be interfered with by the 
Court of second appeal merely on the ground 
that, on the evidence adduced in the case 
it would have taken a different view from 
that taken by the Court of first appeal. 
They can, however, be held to be not bind- 
ing as valid findings of fact, if the Court of 
first appeal has omitted to take into consider- 
&tion the most important evidence in the 
case, or has taken an erroneous view of law 
in deciding the case, or has looked at the 
case from an erroneous point of view, or 
where it has misread and misconstrued the 
evidence produced in the case, or, to use 
the words of their Lordships of the Patna 
High Court in Dilan Singh v. Choa Singh 
(2), where it has “not arrived at that find- 
ing of fact after a fair, honest and full 
consideration of the evidence on the record.” 
In Ram Sewak v. Ram Dei (8) a case decided 


(1) 18 ©. 23; 17 I. A. 122; 5 Sar. P. C, J. 560; | 
Dec. (N. s.) 16 (P. ©). 9 Ina. 

(2) 42 Ind. Oas. 397; 2 P.L. W. 183 

(3) 110. ©. 264, 
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“by the late Court of the Judicial Oom- 
missioner of QOudh, it was held by 
Piggott, A. J.O., that where the find- 
ing of the Court of first appeal was not 
based on a clear application of the law 
applicable to the case, or was not arrived 
at by means of reasonable and adequate dis- 
cussion of the evidence before it, the find- 
ing could not be accepted in second appeal, 
and was liable to be set aside.. In Nihala 
v. Rulia (4) it was held by their Lordships 
of the Panjab Chief.Court that where the. 
question of fact had not been properly 
tried by the lower Appellate Court, and its 
judgment was based on a misconception of 
the evidence produced in the case, the High 
Court, in second appeal, was itself com- 
petent to go into the facts of the case and 
come toa finding on the qiestion in dis- 
pute. In Dilan Singh v. Choa Singh (2) 
referred to above, their Lordships of the 
Patna High Court laid down that a High 
Court would be bound by the finding of fact 
only where that finding had been arrived 
at after a fair, honest and fall consideration 
of the evidence by the Judge of the lower 
Appellate Court. In the case of Harendra 
Kumar Roy Chowdhury v. Durga Charan 
Saha (5) decided by their Lordships of the 
Calcutta High Court, a suis was brought for 
recovery of possession of land and for the 
declaration of the plaintiffs’ title thereto. 
The trial Court inegiving the decree to 
the plaintiffs had relied upon the sale 
certificate which was principal evidence 
in the case. The Court of first appeal 
reversed the decree without taking the sale 
certificate into its consideration, It was 
held by their Lordships that under the 
circumstances the finding of the Court of 
first appeal could not ba accepted, and the 
case was, therefore, remanded to the said 
Court for consideration of the said evidence‘ 
along with other evidence in the case, and 
thereafter for a fresh decision of the points 
involved in the case. In Iswar Chunder 
Santra v. Satish Chunder Girt (6) their 
Lordships of the Calcutta High Court set 
aside a fiading of fact on the ground that 
a clearly erroneous view of the evidence 
had been jaken in the case, which in their 
opinion constituted an error of law, The 
lower Appellate Court in that case had also 
omitted to consider the important portion 


4) 42 Ind. Cas, 272; 92 P. L. R. 1917. 
5 62 Ind, Gas. 097. 
(6) 30 O. 207; 7 O. W. N. 126, 
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of the evidence bearing on the question of 
plaintiffs’ title, and under the circumstances 
its decision was not accepted as binding in 
second appeal, and the case was remanded 
for a {fresh decision upon the evidence 
taken asa whole. In Hassan Kuli Khan 
v. Nakchhedi Nonia (7) the learned Judges 
of the Calcutta High Court took the same 
view and held that the important part of 
the evidence relied upon by the plaintifis 
had beeh lef: out of account by the Sub- 
ordinate Judge who heard the case inappeal 
and the decree of the said Court was, there- 
fore, set aside and the appeals were re- 
manoded fora fresh finding. Sofar back 
asthe year 1874 it was laid down by Sir 
Richard Couch, C. J., and Ainslie, J., of the 
Calcutta High Court that where very im- 
portant evidence has beenignored, which, 
although not conclusive, is of such a nature 
that a judgment in opposition to it, unless 
very good reason is shown, cannot be allow- 
ed to stand, itamounts to an error in law— 
vide Heera Lall Ghose v. Kalee Dass Mooker- 
jee (8). In Sabal Singh v. Salk Ram Singh 
(9) their Lordships of the Allahabad High 
OCuurt held that where the question was 
not a pure question of fact, but a mixed. 
question of fact-and law, and the lower 
Appellate Court, in arriving at its conclu- 
sion, had misrepresented the law on the 
point, and had not looked at the case from 
the correct point of view, the finding 
could not be accepted in second appeal. It 
is only recently that our Court came to 
the same conclusion in Sidheshwar v. Ganga 
Sagar (10) decided by Mr. Justice Ashworth 
and myselfon the 12th January, 1926. I 
have cited these various authorities to show 
that after a careful consideration of the 
judgment in this appeal, I have been com- 
pelled to arrive at the conclusion that the 
tinding of fact arrived at by the learned 
Subordinate Judge in this case cannot be 
considered to be valid and binding on this 
Court in second appeal. 

I would now procesd to indicate the 
defects which go to vitiate the finding of 
fact arrived at by the learned Subordinate 
Judge. Indeed after the case had been 
argued before ms for a long time, tne 
learned Couasel forthe respondents, Mr. 


(7) 33 O 200. 

8) 23 W. R. 65. 

9) 67 Ind. Oas. 67,44 A. 632; 29 A. L. J. 473; 4 U. P. 
L. R. (A) 93; A.I R.1927 AlL 188. 

(10) 94 Ind. Cas. 455; 13 O, L. 5,61; A. I, R. 1926 
Qudh 464, 
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L. S. Misra, frankly admitted that he 
could not support the judgment of the 
learned Subordinate Judge on the ground 
stated in his juigment. Before pointing 
out the various defects which would go 
to vitiate the findiag arrived at by the 
learned Subordinate Judges, I wish to point 
out that the question whether a certain 
` property is a private or public property, 
held in trust for religious or charitable pur- 
poses, is a mixed question of law and fact. 
If the Court of first appeal has drawn 
wrong inferences from the facts established 
in the case, or has applied the law wrongly, 
the High Court would be competent to 
interfere with such a finding in second ap- 
peal. This has been the view which has 
been held by their Lordships of the Privy 
Council in cases where the question involv- 
ed was a. question of custom, or whether a 
particular property was a joint Hindu family 
property, or where the question was whe- 
ther certain property belonged to a religious 
endowment—vide Palaniappa Chetty v. 
Deivasikamony Pandara Sannadhi (11), Ven- 
kateswara Iyan v. Shekhari Varma (12) 
and Pauliem Valoo Chetty v. Pauliem 
Chuckeray Chetty (13). 

The first defect which was pointed out in 
the finding arrived at by the learned Sub- 
ordinate Judge is that he omitted to con- 
sider the most important evidence in the 
case consisting of judgments relating to 
the same property delivered in the previous 
suits brought by Baddri Prasad against 
three persons, namely, Ram Shanker and 
Kali Charan, sons of Ram Charan, (plaint- 
iffs Nos. 12 and 13 in the present suit), and 
Jagannath (plaintiff No. 5 in the present 
sulit). . These suits were tried together and 
disposed of by the judgment of the Addi- 
tional Munsif, dated the 3lst May, 1921, 
which is Ex. 2, the judgment of the Sab- 
ordinate Judge, Lucknow, dated the 31st 
January, 1922, which is Ex. 3, and the 
judgment ofthe Additional Judicial Com- 
missioner dated the 22nd September, 1922, 
which is Ex.4. Itwason the strength of 
these very judgments that the plea of res 


9 Ind. Cas. 722; 40 M. 709; 21 C. W. N. 729; 

. J. 485; 1 P. L. W. 697; 33 M. L. J. 1; 19 Bom. 

67; 22 M. L. T. 1: (1917) M. W. N. 507; 26 O. L. 

; 44 I. A. 147 (P. CO), 

d. Jur. 542; BI. A. 143; 4 Sar. P. C. 

nd. Dec. (N. s.) 82 (P C.), 

. 252; 1 Ind. Jur. 323; 3 Sath. P. O. J. 387; 
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judicata was raised oa behalf of the appel- 
lants before me and in the lower Courts 
and which I have overruled, agreeing with 
the decisions arrived at by the Courts 
below on this point. The fact that these 
judgments have been held not to operate ag 
res judicata does not, however, mean that 
these judgments are not admissible in’ evi- 
dence inthe present suit. J udgments relat- 
ing to a particular right, although not inter 
partes, but dealing with the same question 
are Clearly admissible under s. 13 of the 
Evidence Act. In s. 13 of the Evidence 
Act (I of 1872) it is provided that where 
the question involved in a case is as to the 
existence of any right or custom, any trans- 
action by which such right or custom was 
recognised, asserted or denied, is a relevant 
fact, and so is the particular instance in 
which that right or custom was recognised 
It is clear that in the previous suit broucht 
by Baddri Prasad, one of the main points 
for the consideration of the Courts wag whe- 
ther the property in suit was a private or 
public property. All the Courts concurred 
in holding that the property was a 
public property and that Baddri Prasad 
had no right to bring the suit in con- 
nection thereof. This was clearly both 
a transaction as well as an instance in 
which the right, that the property was 
public property, was clearly asserted and 
recognised by the Court. These decisions 
are, therefore, in my opirfion, clearly admis- 
sible in evidence, and the same is the view 
held by the various High Courts in this 
country and also by their Lordships of the 
Privy Council—vide Collector of Gorakhpur 
v. Palakdhari Singh (14), Lakshman Govind 
v. Amrit Gopal (15), Ramasami v. Appavu 
(16), Ram Ranjan Chakerbativ. Ram N arain 
Singh (17) and Dinomoni Chuwdhrani vy 
Brojo Mohini Chowdhrani (18). There 
could, therefore, be no question ag to the 
admissibility of these judgments in eyi- 
dence. Iam also of opinion that the judg- 
ments are of very great importance in the 
case, as a purchaser from a widow of one of 
the descendants of Bhagwan Dass, namely 

3 


(14) 12 A. i at p. 43; 6 Ind. Dee. (N 3.) 75 
US) 24 B. 591; 2 Bom. L. R. 386: 12 ya 7 8.) 
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(16, 12 M. 9; 13 Ind. i . 
ae } d Jur. 16; 4 Ind. Dec, (N. a.) 


(17) 22 O. 533: 22 L A. 60; 5 M. L. J. 7: 68 

J. 530; 1 ge. Dec. (N. 3.) 355. L. J. 7; 6 Sar, Po 
(18) . 187; 29 L A. 24; 6 C. W. N. 386: 
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Baddri Prasad, was a party to that litiga- 
tion and the qnestion was contested at 
great length, and the final decision -of 
Wazir Hasan, A. J O, (now Mr. Justice 
Wazir Hasan}, as a decision of the final 
Court of Appeal, is a very valuable piece of 
evidence, and should not have been lightly 
ignored by the learned Subordinate Judge. 
To use the words of their Lordships of the 
Privy Council in Midnapur Zemindari Co. 
v. Naresh Narayan Roy (19) there was, 
after the judgment referred to above, ‘‘creat- 
ed a paramount duty on the respondent to 
- displace the finding of the highest Court of 
Appeal, without performing which duty he 
was- not entitled to succeed.” The learned 
Subordinate Judge has referred to this 
very judgment in another connection, name- 
ly, in connection with the point of res 
judicata as stated by me above, and it is 
surprising to me to find that, in deciding 
the question in dispute, he did not take 
the judgment into consideration at all. 
The defect, in my opinion, is so great that 
the judgment, which ignored it, should not 
be allowed to stand. 

1 then find that evidence which was in- 
admissible was relied upon by the learned 
Subordinate Judge. Exhibit A-17 is the 
statement in Urdn of one Bhagwan Dass 
Khatri, son of Jagannath, resident of Mo- 
halla Rani Katra, who was examined ina 
s. 144 case between Pandit Hari Kishen, 
one of the plaintiffs in the present suit, and 
Raghubar Dayal, defendant No. 3, Lal 
Bihari, defendant No 4, and Baddri Prasad, 
defendant No. 1, (opposite party) in the 


Court of the City Magistrate of Lucknow. 


Exhibit A-18 is his corresponding state- 
ment in English. This statement is ob- 
viously inadmissible under s. 33 of the 
Evidence Act, because the parties in that 
proceeding were not the same as the parties 
in the present suit. There is no doubt that 
the plaintiff before the City Magistrate 
Pandit Hari Kishen Gaur, is also a plaintiff 
in the present suit, but there are twelve 
other plaintiffs besides him. I fail to un- 
derstand how astatement of the witnesses 
examined ina case in which only Pandit 
Hari Kishen Gaur was a party and in 
which the other plaintiffs were not parties 
at all, could beadmitted in evidence against 
them all. The statement will, therefore, 


(19) Gt Ind. Oas. 231; 43 C. 460 atp. 468; 14 L. W. 
265; 30 M. L. T. 279; A. T. R. 1932 P. O. 24; 48 L A, 49 
(P. O), 


by 


HARI KISHAN V. RAGHUBAR DAYAL, 


[97 I. 0. 1926] 


have`to be ruled out as inadmissible, and 
cannot be referred to in the present case, 
in which other people, who were not partie 
then, are parties now. i 

I also find that the learned Subordinate 
Judge hasin many places taken an erro- 
neous or rather an impossible view of law. 
On o. p. 22 and 23 of his ‘iudgment the 
learned Subordinate Judge remarks— 

“That if people went inside the house for 
worship during the time Musammat Par- 
meshari lived in it, it must be presumed 
that they did so by her permission, express 
or implied, andif they went for worship 
after she had left the house, that would 
not prove dedication.” 

This is avery unfair view of the case to 
take, so far as plaintiffs-appellants are con- 
cerned. In order to prove that the temple 
was a place of public worship, evidence 
was led on behalf of the plaintiffs to show 
that the people frequenting that temple for 
purposes of worship never took the per- 
mission of Musammat Parmeshari, even 
when she lived inthe dalan which stood 
close by the temple. The trial Oourt re- 
lied strongly upon this evidence. The 
learned Subordinate Judge, however, chose 
to pass the above criticism on that evi- 
dence. I donot know of any principle of 
law which justified the learned Subordi- 
nate Judge in drawing the conclusion, that 
if people went to worship in the temple 
during the time that Musammat Parmeshari 
lived there, they must be presumed to have 
done so with her permission, express or ims 
plied. Such a state of affairs cannot be 
presumed. It was a matter capable of 
proof by evidence one way or the other. 
Then when the learned Subordinate Judge 
went on further and said that if such’ 
people went to worship after she had left 
the house, that cannot prove dedication, he 
took a view which I must say is entirely 
erroneous. Then further on the learned 
Subordinate Judge discussed that question 
of residential quarters attached to the 
temple in dispute. The Munsif had dis- 
cussed the question in determining whether 
the temple in dispute was of a public 
nature, and poirted outthat the absence 
ofa residential house clearly showed that 
the temple was a public temple. The 
learned Subordinate Judge misunderstood 
the whole position, and looked at the thing 
from an entirely mistaken point of view, 
He says in his judgment ato. pp. 14 and 
15 that (in view of) the fact that certain. - 
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constructions adjacent to the temple were 
of.a residential character, the temple in 
dispute could not be considered to be public. 
1 am again unable to follow the reasoning 
of the learned Subordinate Judge on this 
point. It is within our experience that re- 
sidential apartments are invariably attach- 
ed to-temples in this country. These re- 
sidential quarters are merely for the pur- 
pose of affording rest and convenience to 
the worshippers *resorting to the temple. 
The existence of such constructions would 
not in any way detract from the public 


character of the temples to which they’ 


happened tobe attached. I am, therefore, 
compelled toobserve that in the two matters 
stated 
Judge has taken altogether a mistaken, or 
rather an impossible, view of the case. 

I also find that the learned Subordinate 
Judge has misread and misconstrued vari- 
ous items of documentary evidence on the 
record, e. g, Ex. 6 (Settlement Khasra), 
Ex. 13 (report of: Kundan Lal, thekadar, 
signed by Raghubar Dayal, defendant), 
Ex. 14 (application of Lachhmi Narain 
dated 22nd March, 1921) and Ex. 15 (appli- 
cation of Lachhmi Narain filed in the City 
Magistrate's Court, Luchnow). I would 
not point out in detailat this stage how 
these documents have been misread and 
misconstrued. I will deal with this matter 
when I am discussing the evidence in the 
whole case. It also appears to me that the 
learned Subordinate Judge has approached 
the case from an entirely erroneous point 
of view. It was contended before me that 
instead of basing his findings upon the 
evidence and instead of taking his own 
view of the evidence produced, the learned 
Subordinate Judge had, to a great extent, 
confined himself in his judgment to a 
eriticism of the way in which the trial 
Court dealt with the case. In my opinion 
a Court of Appeal should not confine itself 
merely to a criticism of the judgment under 
appeal, but should also proceed to discuss 
the evidence independently, and to giveits 
own findings arrived atafter discussion of 
this evidence. While hearing the case I 
attempted to discover such points in the 
judgment of the Subordinate Judge as 
could be maintained in appeal, and support 
the decision of the case arrived at thereon. 
It, however, appeared to me that that was 
an impossible course to adopt. All these 
erroneous and mistaken’ views are so inex- 
tricably interwoven with the findings arriv- 
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ed at by the learned Subordinate Judge 
that it is impossible to separate good por- 
tions from those which are obviously un- 
sustainable.. To use the words of their 
Lordships of the Privy Council in a recent 
case, Balbhaddar Singh v. Badri Sah (20) 
the whole judgment is “permeated by these 
mistakes” in a manner that one portion 
cannot be separated from the other. I 
have, therefore, been ‘compelled to set 
aside the findings of fact arrived at by the 
learned Subordinate Judge. 

There are thus only two courses which 
are left open to me to follow, I can either 
remand the case to the lower Appellate 
Courtfor a fresh finding after due considera- 
tion of the evidence produced in the case 
or to come myself toa fresh finding under 
s. 103 of the ©. P.O. In order to save 
expense and worry to the parties,I have 
thought it proper to follow thelatter course, 
and to give my own finding, inasmuch ag 
the parties have taken me through the 
entire evidence on the record in orderto 
show me how far the findingsof fact arrived 
at by the learned Subordinate Judge were 
vitiated by the errors of law pointed out 
above. I, therefore, proceed to give my 
own finding upon the evidence produced in 
the case. 

The important point which I have to 
determine in the case is whether the temple 
in dispute is a public or a private one 
and in that connection* two points have 
been urged for my consideration by both 
the parties to this appeal. These points 
are, whether it has been established from 
the evidence on the record that the temple 
in dispute was used for worship by the 


. public at large without any hindrance or 


obstruction either on the part of the person 
who had built the temple or of his de- 
scendants, and, secondly, whetherthe build- 
ings appurtenant to the temple indicate 
that the whole place was intended to be 
a place of residence or whether they were 
merely meant for the purpose of affording 
accommodation to such of the people as 
went to the temple to worship for their 
stay. On the first point I may refer toa 
case decided by Lindsay, J.C , and Kanhaiya 
Lal, A. J. C., of the late Court of the Judi- 
cial Commissioner of Oudh, and reporied 
in Parmeshri Das v. Girdhari Lal (21) 

(20) 95 Ind. Cas, 329; 30. W. N. 499; 24.4. L 3 
453; A. IR 1996 P.C 46; 430. L.J. 521: 28 Bom 
L. R, 921; (1926) M. W. N. 482; 51M. L. J. 42; 300, 


W. N. 866, 29 0. 0. 163; 7 P. L. T. 591 (P. 0). 
(21) 30 Ind. Oes. 240; 2 O. L. J. 259. 
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That was a suit brought by Parmeshari 
Das and two others, who were residents 
of the Oity of Lucknow, for the removal of 
the defendant, Girdhari Lal, from the office 
of trustee of a temple known as Thakur- 
dwara Dwarka Dhish situated in Mohalla 
Sondhi Tola, City Lucknow. The defend- 
ant contended that the suit could not lie 
because the Thakurdwara did not constitute 
a public trust of a religious nature. The 
learned Judges pointed out that the fact, 
that the temple had been open since the 
“time of its consecration for public worship, 
showed clearly that the thakurdwara was 
a public one—vide page. 264. Reliance 
was also placed in that case on the fact 
that, so far as appearances and surround- 
ings went, it appeared to be a temple in- 
tended for public worship, and not a place 
for private or family worship—see page 205. 
In First Civil Appeal No. 19 of 1924, 
recently decided on the 19th November, 
1925 by my learned brother Mr. Justice 
Wazir Hasan and myself, it was pointed out 
that the evidence recorded in the case 
proved distinctly that the public were allow- 
ed free access to the thakurdwara in dispute 
in that case, where they went and worship- 
ped without any restriction, and this fact 
was held to be of great value in deciding 
that the temple was a public one. In short 
from a public user the fact of a public 
dedication could always be inferred—Vide 
Lachhman Das Baba v. Rajjan Lal (22). Mr. 
Ganapathi Iyer in his work on Hindu and 
Muhammadan Endowments, 2nd Edition, 
page 168, observes that the fact that the 
general public are worshipping in a temple, 
and do so without any permission or leave 
or license, will show that the dedication is 
a public one. 


Turning to the oral evidence we find that 
a number of witnesses were produced by 
the plaintiffs in the trial Court, namely, 
Radhe Lal, P. W. No. 1; Sankata Prasad, 
P. W. No. 2; Banarsi Dass, P. W. No. 3; 
Pandit Maharej Narayan Chakbast, P. W. 
No. 4; Madhan Mohan Kishan, P. W. No 5; 
Ram Dayal, P W. No. 6; Tirjugi Narain, 
= P. W.No. 7; Purchottam Dass Kacher, P. W. 
No. 9; Sheo Nath Sharma, P. W. No. 10; 
Surendro Nath, P. W. No. 11 and Ram 
Shanker, P. W. No. 16, whose evidence 
established that the temple in dispute eon- 
stituted a public trust, that the public used 
it openly and without any restriction, that 


(22) 38 Ind. Cas. 800; 20 O, O. 49 at p. 59. 
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the public also effected necessary repairs, 
that additions to the buildings appurtenant 
to the temple were made by the members of 
the public at their own cost from time to 
time, and that Sheo Ratri and other festivals 
were performed in’ the temple by raising 
public subscriptions. Their evidence also 
establishes that a pujari was appointed for 
the temple, and that offerings were volun- 
tarily made by the worshippers and taken 
by the said pujari. This evidence was 
believed by the trial Judge and has been 
analysed by him at great length. I have 
read the whole of that evidence and the 
impression left on my mind is the same as 
was left on the mind of the trial Judge. I 
think that the evidence is trustworthy and 
can be safely relied upon. The evidence 
led by the defendants is, in my opinion, un- 
trustworthy and no reliance can be placed 
upon it. It seems to have been manufac- 
tured for theoccasion, and does not in any 
way rebut the evidence produced on behalf 
of the plaintiffs The facts which have 
been established in this case were also 
established in Parmeshri Das v. Girdhart 
Lal (21) and First Civil Appeal No. 19 of 
1924, the two cases quoted by me above, 
where, upon the strength of such evidence, 
the temples in dispute in those cases were 
held to be public and not private. 

As to the documentary evidence I find in 
Ex. 5, which is:the map of Mohalla Rani 
Katra, where the temple in dispute lies, pre- 
pared at the timeof the Regular Settlement, 
that plot No. 672 is shown as a shivala con- 
taining a well and two trees. Nohouse is 
shown as existing on the said plot. In 
Ex. 6, which is the khasra abadi of the same 
Mohalla prepared at the same time No. 672 
is shown in col. No. 2 as “shivala pukhte.” 
No house, kutcha or otherwise, is shown in 
the said column, It is thus clear that at 
the time of the Regular Settlement the plot 
in suit did not contain any residential house, 
and no person was shown as living thereon. 
In the khasra, the name of Ganga Prasad 
son of Bhagwan Dass, is shown in the 7th 
column, which is meant for persons who 
were owners of the house in accordance 
with possession (barue kabza). The learned 
Subordinate Judge on the strength of this 
entry concludes that Ganga Prasad son of 
Bhagwan Dass was the owner of this shivala. 
I am not prepared to accept this interpreta- 
tion of the learned Subordinate Judge. It 
is admitted that “his father Bhagwan Dass 
was the person who had built the temple in 
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‘dispute. Though his son Ganga Prasad 
was shown to be the malik of the temple 
in accordance with possession, that would 
not show that the temple in dispute was 
not a public one, simply because Ganga 
Prasad was shown to be the owner thereof 
and not-the public. Inthe year 1876 a mort- 
gage-deed was executed by the said Ganga 
Prasad, son of Bhagwan Dass, in respect of 
two houses forming one house situate in 
Mohalla Bagh Mahanarain in favour of his 
brother Shankar Lall. This is a registered 
document and is Ex. A-25 filed by the də- 
fendants, This document was attested by 
Jugal Kishore son of Bhagwan Dass, who 
identified the executant before the Sub- 
Registrar. All these persons, namely, 
Ganga Prasad, Shankar Lall as well as 
their brother Jugal Kishore are described 
as residents of Bagh Mahanarain. The oral 
evidence goes to show that Bhagwan Dass 
had a residential house of his: own in 
Mohalla Bagh Mahanarain, and we find in 
this document all of his sons residing in 
the same Mohalla. It is, therefore, clear 
that although Ganga Prasad was shown in 
the khasra as owner by possession of the 
shivala in dispute, he was living in Bagh 
Mahanarain. This is corroborated by the 
fact that no residential house existed on 
plot No. 672 appurtenant to the temple in 


dispute, as shown by entries in Exs. 5. 


and 6. Exhibit 10 isa sale-deed dated 31st 
January 1887 executed by one Gobind 
Prasad, son of Sheo Lal, in respect of a 
pucca and kham house situated in Mohalla 
Rani Katra close to the temple in dispute 
in favour of Har Narain, Ram Charan and 
Durga Prasad son of Badri Nath. Towards 
the south of this house lies the temple in 
dispute and it is significant to note how 
the southern boundary is described in the 


said sale-deed.. The southern boundary is 


described as “zamin uftada shivala Bha- 
gwan Dass wa divar makan haza.” These 
words mean “open land on which stands 
the shivala of Bhagawan Dass and the 
wall of the house to be sold.” It was con- 
tended on behalf of the plaintiffs, and, in 
my opinion, rightly, that if the temple in 
dispute had been appurtenant to a resi- 
dential house, the southern boundary would 
have been stated to be a house and not an 
open space containing a temple. It also 
appears that till the year 1887 there was 
no sort of construction on the plot in dis- 
pute. The constructions-which the learned 
Subordinate Judge calls “residential quar- 
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ters’ appear to have come into existence 
atsome later time, Har Narain who pur- 


-chased the house under the sale-deed, Ex. 10, 


seems to have taken a plot of land No. 671 
on rent from the Naznl Department under 
a lease dated the 3rd September, 1890. [his 
is Ex. 11. In the map attached to the 
lease, plot No. 672, which is situate to the 
south of plot No. 671, which was taken on 
lease, is shown asa shivala in possession 
of Bihari Lal (shivala makbuza Bihari Lall). 


‘It appears from the evidence that Bihari 


Lall is the father of Radhe Lal, P. W No. 1, 
who is stated to have been one of the 
trustees of the templé in dispute after the 
death of Bhagwan Dass, but it is impossi- 
ble to reconcile this entry, which shows 
distinctly the possession of Bihari Lall, 
with the story told by the defendants’ 
witnesses that the temple in dispute was 
a private one. If the temple was a private 
one, it is impossible for it to have passed 
into the possession of Bihari Lall, who has 
no connection with the family of Bhagwan 
Dass, the founder of the temple. 

Exhibit 13 isareport of Lala Kundan 
Lall, thekadar, who describes himself as 
the Chairman of a committee appointed to 
look after dilapidated temples. It appears 
that Dharm Rakshini Sabha, Lucknow, 
had appointed him to investigate a dispute 
which had arisen by some people of the 
locality having opened doors in the walls 
of their houses adjacent eto the temple in 
dispute. It was in respect of this very 
matter that Baddri Prasad had subsequent- 
ly brought a suit in the Civil Court, which 
was decided by Exs. 2,3 and 4. It appears 
from that document that the result of the 
enquiry was signed by Raghubar Dayal, 
defendant-respondent. In that report it is 
stated clearly that the temple in dispute 
was built by Bhagwan Dass, and that after 
his deathit had been handed over to several 
trustees of whom Bihari Lal, father of 
Radhe Lali, was one, and Hira Lal was 
another. Itis the widow of this Hira Lall 
who built the residential quarters appur- 
tenant to the temple described as “dalan.” 
It is further stated in the report that the 
sale-deed executed in favour of Jagmohan 
Dass had been executed at the instance 
of Raghubar Dayal. Lala Kundan Lal) 
also states in his report that the sale deed 
was without any power or authority. The 
defendant Raghubar Dayal, as appears 
from the said report, stated clearly that 
he had no objection to anybody effecting 
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repairs in the said shivala, provided the 
doors that had been recently opened were 
closed up. Raghubar Dayal had gone to 
the extent of saying that he was willing to 
contribute towards the expenses neces- 
sary for effecting repairs in the temple, 
and he was also willing to get the sale- 
deed in favour of Jagmohan Das can- 
celled. This document clearly shows that 
the defendant Raghubar Dayal tillthe year 
1920 (the report being dated the 6th June, 
1920) had not set up the plea that the 
temple was a private one. It was contended 
before the learned Subordinate Judge on 
the strength of this document that Raghu- 
bar Dayal had admitted the public nature 
of the temple. The learned Judge, it is sur- 
prising to note, rejected this contention and 
said that the document could not bear that 
construction. I have read the report several 
times, and the only conclusion to which I 
have been able to come is that Raghubar 
Dayal admitted clearly in this document 
that the temple was a public one, and that 
till that time he had never set up the plea 
that it was a private one. 
of opinion that Ex. 13 has been misread and 
an Pana by the learned Subordinate 

udge. 

Exhibit 14 is an application made by 
Lacbhmi Narainon the 27th March, 1921 to 
the Secretary, U. P. Dharm Rakshini Sabha, 
In that application Lachhmi Narain clearly 
_ stated that it wasa public temple, and had 
been recorded as such in Government 
papers from the time of the Settlement. 
Exhibit 15 is the application presented by the 
same Lachhmi Narain and presented in the 
Court of the City Magistrate, Lucknow, on 
the 29th March, 1921, the date fixed for the 
hearing ofthe s. 144 case of Pandit Hari 
Kishen v. Raghubar Dayal. In that appli- 
cation also Lachhmi Narain clearly stated 
that the said temple was one which had been 
erected by his grandfather, Bhagwan Dass, 
and that it wasa public temple. Exhibit 
A-16 was a notice given by the said Lachhmi 
Narain to Lala Jagmohan Dass, on the 8th 
July, 1920, that he should give up posses- 
sion ofthe temple which he had illegally 
purchased, and that he should hand over 
the possession of the same to his mukhtar, 
Jagannath. This notice is of a date earlier 
than Exs. 14 and 15, and ought to be read 
with them in order to understand what 
the real attitude of Lachhmi Narain was. 
The learned Subordinate Judge on o. 
p. 28 of his judgment says, that on a 
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construction of these documents it appeared 
tohim that Lachhmi Narain treated the 
temple as his private ancestral property. I 
cannot follow this reasoning of the learned 
Subordinate Judge. Whatever may have 
been the meaning of Ex, A-16, there can be 
no doubt thatin Exs. 14 and15 Lachhmi- 
Narain has in unequivocal terms stated that 
the temple in dispute was a public temple 
(am shivala) and in the face of this expres- 
sion, | cannot hold that Lachhmi Narain 
ever “intended to claim the temple 
as his private ancestral property. 
This is another clear instance where,.to 
my mind, the learned: Subordinate. 
Judge has again misread and mis- 
construed the documentary evidence. If 
Lachhmi Narain wanted to get possession 
of the temple whenit had been sold by a 
lady of his family, who had no right, to 
sell to Lala Jagmohan Dass, he was perfect- 
ly right, as a descendant of the founder 
of the temple, in protesting against .the 
illegal transfer and to claim possession of 
the same from the transferee. The fact 
that he himself claimed possession can be 
no evidence whatever ofthe fact that he 
did not treat the temple as a public one. 
Indeed he made his position perfectly clear 
when he applied to Dharm Rakshini Sabha 
(Ex. 14) and to the City Magistrate (Ex. 15) 
in March, 1921. 

On a review of all this documentary evi- 
dence, there is no doubt leftin my mind 
that the temple in dispute was entered in 
the Settlement papers as a temple without 
any dwelling house appurtenant thereto, 
and that if cams subsequently into the 
possession of one Bihari Lal as a trustee, 
and that it has been continuously treated 
as public property till the year 1917, when 
the defendant Raghubar Dayal, got the sale- 
deed executed by Musammat Parmeshari in 
favour of Lala Jagmohan Dass, who sub- 
sequently executed the sale-deed in favour 
of Baddri Prasad. The defendant, Raghubar 
Dayal, himself admitted this position in the 
report submitted by Lala Kundan Lal, 
which bears the endorsement of Raghubar 
Dayal. < : 

I now proceed to deal with the second 
contention that the temple in-dispute should 
be deemed a private one, because there are 
attached toit certain residential quarters 
lying towards the south of the temple. I 
have already pointed out that, from the evi- 
dence furnished by the Settlement papers 
(Exs. 5 and 6), it appears thatat the time 
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of the Regular Settlement there was no resi- 
dential house standing on plot No 672, nor 
was any person shownasresiding on this plot 
at that time. It is perfectly clear that till 
the year 1890 no residential quarters stood 
onthe plot in dispute. It is in evidence 
that the widow of Hira Lall, one of the 
trustees, who was put in charge of the 
temple in dispute after the death of Bhag- 
wan Dass, erected some years ago on the 
plot in dispute towards the south of the 
temple a dalan, consisting of a verandatand 
two rooms at the back together with a 
staircase leading to the top. The fact 
that the widow of one of the trustees, who 
was not in any way related to Bhagwan 


Dass, who had originally erected the temple,» 


built these structures, shows to my mind 
quite clearly that the temple was apublic 
one. Ifit had been the private property of 
Hakim Bhagwan Dass, and of his sons, it 
would have been impossible for a person, 
who was a stranger to the family of Bhag- 
wan Dass to have erected any buildings on 
the plot on which the temple in dispute 
stood. It is surprising to note that the 
learned Subordinate Judge considers this 
fact to indicate that the temple was not 
public (see o. p, 14). The learned Sub- 
ordinate Judge remarks that these construc- 
tions were sufficient evidence of the resi- 
dential nature of the house, and if the 
temple had been a public one, there was no 
necessity for building two rooms at the 
back ofthe dalan, or for building a stair- 
case. The position taken up by the learned 
. Subordinate Judgə isto the effect that if 
thare is a public temple having any resi- 
dential quarters attached to it, and if 
subsequently two rooms and a veranda are 
constructed by one of the trustees in charge 
. of the temple, the temple would be convert- 
ed from a public into a private one. I 
regret [cannot take this view. In public 
temples situate at Ajodhya, Benares, 
Hardwar and other places of Hindu 
pilgrimage, it is within my experience, as it 
must be within the experience of every 
Hindu siting these places, that there are 
always some rooms built either along with 
the temple or adjacent thereto for the 
purpose of providing some place for the 
pujari to live in and allowing accommoda- 
tion to the pilgrims and worshippers 
resorting.to the said temple. The existence 
of such constructions do not in any way 
indicate that the temple-is a private one 
and not public. It, therefore, appears to me 


99 


HARI KISHAN V. RAGHUBAR DAYAL. 


~ 


865 


that the existence of these constructions 
towards the south of the temple in dispute, 
which have been proved to have been 
built by the widow of Hira Lall some years 
ago, do not in any way indicate that the 
temple was anything else but a public 
institution. 

As I have stated above, after I had heard 
the parties in the suit for two full days, 
I was requested by the learned Counsel on 
behalf of the respondents to visit the 
locality, which I agreed todo. I should 
like to point out here that the learned 
Munsif did not choose to inspect the 
locality, but the learned Subordinate Judge 
did. He criticises the action of the learned 
Munsif in not having done so, but itis 
surprising to find that the learned Subordi- 
nate Judge, who took the trouble of in- 
specting thelocality, did not care to place 
any note on the record to show what was 
the result of his inspection. I inspected the 
locality in the presence of the Counsel of the 
parties and I have placed on record a 
detailed note of my inspection consisting 
of three long pages signed by the Counsel 
of the parties. The inspection was made 
on the morning of the lst April, 1926. 
From the inspection note it will appear 
that the place in disputeis situatedon a 
public lane, and on the plot in dispute 
there appears to be a shivala (temple of 
Shiva) and there are open spaces towards 
the right and left of the, temple. On the 
southern side of the temple there is a 
space of land lying vacant, and still 
further south ofthat land there is a well 
in which there appear to be three doors, 
two of which are closed up with bricks 
and the third has got shutters. It was 
admitted by Counsel for the plaintiffs that 
that kothri was built by the widow of Hira 
Lall. Towards the north of the temple 
I was showna place called jalehri or a 
receptacle for the water poured on the idol 
by the worshippers inside the temple, I 
found on the spot an old peepul tree which 
is shown: in the khasra of the Regular 
Settlemént as existing at the time. On the 
north-western corner of the plot of land 
I found the remains of another small 
shivala. From the appearance ofthe tem- 
ple and the surroundings I gathered the 
impression that the temple was intended 
for public worship and was nota place for 
private or family worship. If Bhagwan 
Dass, who admittedly erected the temple, 
intended to make it a temple for hig 
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own private worship, he would have 
erected itnot at aplace, where he had no 
residential house of his own, but at Bagh 
` Mahanarain, where he used .to live. We 
seldom find people constructing private 
places of worship at a place where they do 
not reside, and which is at a distance from 
their dwelling house. 

I have, therefore, come to the conclusion 


that the temple in dispute is a public- 


temple, and that the defence raised by the 
defendant Raghubar Dayal and his son 
Lal Bihari is a false defence, intended to 
deprive the public of a place of worship of 
which they have been in enjoyment -for 
over half a century. Iam in entire agree- 
ment with the conclusion arrived at by the 
learned Munsif who tried the case with 
care and who has written an excellent and 
exhaustive judgment. The conclusion to 
which I have now arrived was the very 
conelusion which was. arrived at by my 
learned brother Mr. Justice Wazir Hasan, 
when the matter came up before him as an 
Additional Judicial Commissioner in the 
year 1922. I have arrived at the same con- 
clusion to which he then arrived. 

I must note my strong disapproval of tha 
manner in which the learned Subordinate 
Judge hasdealt with the case. It appears 
to me that he did not consider the evidence 
in the case honestly and carefully. | find 
his judgment full of mistaken views of law, 
and am, therefore, compelled to set 16 aside 
for the reasons indicated in the earlier por- 
“tion of this judgment. 

T, therefore, allow the appeal, set aside 
the judgment and decree of the learned 
Subordinate Judge and restore that of the 
Munsif of South Lucknow, with costs in 
this and the lower Courts. I, therefore, 
pass a decree in favour of Dharam Rikshini 
Sabha, U. P., through plaintiff No.1, for 
possession over the property in suit, that 
is the temple and all its appurtenances, 
to hold it as trustee of the same for the 


benefit and advantage. of the entire Hindu 


Community at large against all the defend- 
ants. I further declare that the property 
‘jn dispute constitutes a public trust for 
the benefit of the Hindu. community at 
large, and that plaintiffs Nos. 2 to 13 be- 
ing members of that community and re- 
presentatives of the same, are entitled to 
visit tha temple freely and worship thare 
- as Hindus. Tne defendants ara enjoined 
nət tə ofer any rəsistanca whatssevar in the 
worsuipping of the temple by tha plaintiffs, 
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and by other members of the Hindu com- 
munity, 
A. N. A. 


Appeal allowed. - 
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MADRAS HIGH COURT. 7 
Seconp Crvit Appears Nos, 56 AND. 
92 or 1923. 

November 25 1925. 
Present:—Mr. Justice Spencer and 
Mr. Justice Venkatasubba Rao. 

l IN A.S, No. 56 ọr-1923. ` 
MUTHU KARU V ALAGAPPA 
CHEIPIAR AND ANoTHER—DEFENDANTS 

' Nos. 2 AND 3—APPELLANTS 
l versus 
KRISHNIER AND OTHERS— PLAINTIFFS 
Nos. 2 AND 3 AND Derenpant No. 1— 
RESPONDENTS. 
In A. 8. No. 92 or 1923. 

T. E. N. RAMASWAMI IYER-— 
Derenpant No. 1—APPELLANT 
versus 
KRISHNIER (anor) AND OTAERS— 


. PLAINTIRES Nos, 2 AND 3 AND DEFENDaNTS 


Nos. 2 AND 3— RESPONDENTS. | 

Sale of goods—Goods described a8 being subject- 
matter of previous contracts—Term, whether part of 
description of goods—Tender of goods not answering — 
description, validity of-—Contract Act (IX of 1872), 
z, §8—Examination of goods, refusal to allow, effect of 
_.(Juarantee—Mere recommendation, whether amounts 
to guaranice, 7 , 

lf the description “of the goods tendered under a 
contract of sale is different in any respect from that 
in the contract, they are not the goods bargained 
for and the other party is not bound to- take thein... 
It must be shown not merely that the goods are egual-: 
ly good but that they are the same goods as thé, 
parties have bargained for. [p 870, col.-1.] —_ 

Where the defendant agreed to sell to the plaintiff 
goods which the former had purchased from `R. M: 
& Sons who had purchased them, from. T. Iyer 
who in turn purchased them ‘from certain mills, the 
term to the effect that the goods formed the subject- 
matter of certain specified previous contracts, con- 
stituted a part of the description of the ` goods going 
to the root of the contract and the plaintiff was not 
pound to accept goods which did not answer this 
description. [p. 871, col. 1.] 

Bowes v. Shand (1), Behn v. Burness (2), Ashmore 
v. Cox (3) and Sivarama Aiyar v. Subbiah (4) followed. 

The seller is bound on request to afford the buyer. 
a reasonable opportunity of examining the goods for. 
the purpose of ascertaining whether they are in con- 
furmity with the contract. Where he unreasonably 
rafusea to comply with the buyer’s request, he com- | 
mits a breach of the contract. |p. 870, col. L] < 

Per Spencer, J.—A mere recommendation by C that 
A should buy goods from B will not entail on C the 
consequences that might. flow from his guaranteeing 
that A will not suffer any loss if he taxes up B’s offer - 
of sale, [p. 870, col. 2.) : . 
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Appeals against the decree of the Court 
of the First Additional Subordinate Judge, 
Madnra, in O. S. No. 5 of 1922 (O. S. No. 39 
of 1919 on the file of the Court of the 
Subordinate Judge, Madura). 

Mr. C. V. Anantha Krishna Iyer, for the 
Appellant. 


Mr. A. Krishnaswami Iyer, for the Re-- 


spondents. 

JUDGMENT. 

_ Venkatasubba Rao, J.—The ques- 
tion to be decided in this -appeal is “whe- 
ther the plaintiff is entitled to the return 
ofthe advance paid by him in respect ofa 
yarn contract. The contract was entered 
into between the plaintiff and the Ist de- 
fendant. The 2nd defendant is sought to 
bs made liable on the ground that he gua- 
ranteed the performance of the contract 
by the Ist defendant and also on the 
ground that he was guilty of some fraud 
which would fix him with responsibility. 
The 3rd defendant is the agent of the 
2od dafendant and for the purpose of this 
appeal it is unnecessary to make any dis- 
tinction between the 2nd and 3rd defendants 
as it is not disputed that the 3rd defend- 
ant acted for and on behalf of the 2nd 
defendant. 

-© The facts are simple, although the judg- 
ment of the lower Court has given them 
the appearance of great complexity. 

Ramalinga Mudaliar and Sons agreed to 
sell the 2nd defendant 50 bales of Madura 
yarn of 24 counts. The 2nd defendant 
agreed to assign this contract in favour of 

the ist defendant. The consideration for 
the assigoment was Rs. 600. This transaction 
is evidenced by Ex, I, dated 9th August 
1913. For this sum of Rs. 600 the Ist 
defendant executed in favour of the 2nd 
defendant a promissory note (see Ex. VI 
dated yth August 1918). In pursuance 
of this arrangement R. M. & Sons(which 
. Shall represent Ramalinga Mudaliar and 
Sons in this judgment) passed a letter to 
“the ist defendant dated the 10th August, 
1918, Ex. IV. It recites that they origi- 
nally afreed to sell the goods to the 2nd 
defendant and that at his request they 
consented to sell them to the lst defend- 
ant. The sale was in respect of future 
goods, and the 2nd defendant, having re- 
gard tothe fluctuating market, thought it 
more prudent to get aclear profit of Rs. 600 
than ba involved in obligatious under a 
speculative contract. The lat- defendant 
thu; became thsowner of the goods, Then 
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there was first an attempt to sell thote 
goods to Hanumantha Iyer and get the 
latter in his turn to sell them to the plaint- 
iff, It was the 2nd defendant who made 
this attempt but it failed. Exhibit A, dated 
2lst August 1918 is an agreement executed 
by the plaintiff in favour of Hanumantha 
Iyer agreeing to purchase these goods, 
The attempt to get Hanumantha Iyer to 
buy the goods having failed, direct relations 
were brought into existence between the 
lst defendant and the plaintiff. The var- 
thanaman or contract, Hx. B, dated 25th 
August 1918 was executed by the Ist de- 
fendant infavour of the plaintiff. This is 
the contract with which we are concerned. 
The 2nd defendant for bringing about this 
transaction, received a brokerage of Rs. 400. 
It will thus be seen that the 2nd defendant 
carefully avoided being himself a party to 
any contract but succeeded in securing 
to himselfa sum of Rs. 1,000 clear of all 
obligations. The plaintiff paid the Ist 
defendant under Ex. B Rs. 7,200. It wag 
thus made up:—Thse price settled was 
Rs. 19-110 per case; the original price 
payable tothe mill was Rs. 15-8-0, The 
excess payable over the mill price was 
Rs. 6,700. Advance at the rate of Rs, 10 
for 50 bales amounted to Rs 500. The 
plaintif was to pay at the time of delivery 
the price calculated at Rs, 15-8-0 a ease 
less R3. 10 a bale, Pausing here just for 
a moment we find that the net amount 
received by the lst defendant in this 
transaction is Rs. 2,900 





` Rs. 
Received under Ex. B . 7,200 ` 
Paid under Ex. IV 3,300 
Difference san 3,900 
. The aggregate ofthe two sums 
- ‘Rs. 600 and Rs. 400 paid to 
the 2nd defendant 1,000 
Difference 2,400 


As there is a constant reference to the 
sums of Rs. 3,900 and Rs. 1,000 in the evi. 
dence given in the case, I have here shown 
how the sums were arrived at, 

The contest is triangular, the plaintiff 
contending that both the lst and 2nd de- 
fendants are liable, the 2nd defendant 
denying his liability and the Ist defendant 
suggesting that he was a mere benamidar 
a that the 2nd defendant alone was lia. 

e. ; 
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The Subordinate Judge has found that 
the theory of benami set up by the Ist 
defendant is untrue and I entirely agree. 
There is not a scrap ofevidencein support 
of this theory and what is more significant 
is, that no motive has been suggested why 
ifthe 2nd defendant was a real contracting 
party the lst defendant should have signed 
the contract. The documentary evidence 
clearly shows that the plea of benami is 
false. Not only did the Ist defendant 
sigu the contract but it was he, who on 
the one hand received the arrival notices 
from R. M. & Sons andon the other gave 
similar notices to the plaintiff and con- 
ducted the correspondence. The lst defend- 
ant's learned Vakil suggests thatit should 
be assum2d that the goods in question 
were suld by the Ist to the 2nd and that 
on the date of the contract Ex. B, the 
owner of the goods was the 2nd defendant. 
According to his suggestion the Rs, 400 
received by the 2nd defendant was not 
brokerage but profit on sale. In my opinion 
he has signally failed to make out this 
case, The only tangible fact which has 
been relied on to support this plea is, that 
Exs. I and IV were produced in Court by 
the 2nd defendant. It is admitted that 
there isno writing to evidence the sale by 
the ist to the 2nd defendant and it is 
further admitted that although the goods 
according to this theory passed to the 2nd 
defendant, the vaethanaman was signed by 
the first. There is no evidence on behalf 
of the lst defendant that Exs. I and IV 
went into the possession of the 2nd defend- 
ant as a result of the goods having been 
sold to him. So far as Ex. I is concerned 
it is quite as likely that the Ist defendant 
might be in possession of it as the 2nd 
defendant. In regard to Ex. LV the 2nd 
defendant probably came into possession 
of itas he was intimately connected with 
two of the transactions relating to the sale 
of these goods. In any event, it would be 
very unsafe to conclude that the 2nd de- 
fendant purchased the goods because he 
happened to be in possession of Exs. I and 
TV. There is no reliable-evidence in support 
of the case that at the time of the contract 
the 2nd defendant had become the owner 
of the goods. Though I have considered 
this aspect of the case it is not worth, in my. 
opinion, serious notice. 
' The next point to be considered is, did 
tha 2nd defendant guarantee the perform- 
ance by the Ist defendant of the con- 
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tract? On the evidence, I am clearly of 
the opinion that it has not been made out 
that the 2ad defendant rendered himself 
liable as a surety. In the first place, it is 
not denied thas the first defendant was a 
wealthy trader and that there was not the 
least doubt felt regarding his ability to 
fulfil the contract. Secondly, one would 
expect that some writing would have been 
taken showing that the 2nd defendant 
undertook to bea surety.» The correspond- 
ence Shows that the plaintiff looked to the 
Ist defendant alone as the person liable 
to fulfil the contract. The documentary 
evidence, therefore, does not in the least 
support the plaintiff. Coming to oral 
evidence, beyond the vague interested 
statement of the plaintifi’s clerk, there is 
no other evidence in support of this case, 
The plaintiff's learned Vakil has pointed 
out that ia Exs. VU, G and E there isa 
reference to the 2nd defendant but this 
only shows that he took part in bringing 
about the contract, which fact is not denied. 
It is impossible to uphold the finding of the 
learned Judge on this point. ` 

The 2nd defendant has been held to te 
liable also on the grouad that he was 
guilty of some kind of fraud. The learned 
Judge in his unnecessarily lengthy judg- 
ment has not attempted to describe the 
kind of fraud of which the 2nd defendant 
was guilty, but in several passages of his 
judgment he makes a vague reference to 
the transactions being fraudulent. The 
plaintiff's learned Vakil has very fairly 
told us that he cannot support this finding, 
The result, therefore, is that the decree 
against the 2nd defendant must be set 
aside, 

Now, the principal question remains in 
Appeal No. 92 of 1923 was the Ist defendant 
guilty of a breach of the contract? The goods 
are described in Ex. B, as 50 bales of yarn, 
24 counts, which the Ist defendant pur- 
chased from R. M. & Sons. This is the 
description given inthe body of the con- 
tract. Then, at the foot of the letter, 
details are given. It is. said that these 
identical bales were purchased from the 
Madura Mills by Tholasi Iyer who sold 
them to R. M. & Sons who in their turn 
sold them to the Ist defendant. 

Contracts of this kind were very usual 
after the War was declared, when trade in 
yarn was very brisk and large profits were 
expected. Futuré goods were bought and 
sold and there was generally a chain of 
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successive contracts relating to the same 
set of goods. Now, the question is, do 
these provisions relating to the 50 bales 
of yarn go tothe root of the contract or are 
they mere independent agreements, a breach 
of which will not justify a repudiation of 
the contract but will only give rise to a 
cause of action for compensation in damages. 

The Ist defendant gave an arrival notice 
in respect of 5 out of the 50 bales. Were 
these 5 bales a part of the contracted goods? 
The lst defendant received a notice from 
R. M. & Sons regarding these 5 bales, but 
R.M. & Sons in their turn had not pur- 
chased these goods from Tholasi Iyer. It 
is admitted on the other hand that R. M. 
& Sons purchased them from one Alagiri- 
swami. The contract relates to the goods 
purchased by Ramalinga from Tholasi. It 
“has not been shown that there was any 
contract between Ramalinga and Tholasi. 
Nor has it been shown, though in my opin- 
ion, that is not material, that Alagiriswami 
purchased these goods from Tholasi. In- 
deed, it has not been shown that the goods 
offered had any connection with the goods 
which Tholasi had agreed to buy from the 
Mills. Thus, every link in the chain beyond 
Ramalinga is wanting. Can it be said that 
the Ist defendant performed his contract 
by offering the 5 bales which he did? [ 
entertain no doubt on this point. In my 
opinion, the lst defendant was clearly guilty 
of the breach. i 


In Bowes v. Shand (1) which is a leading 
case on the subject, a contract for goods to 
be shipped during the months of March 
and April,.was construed according to its 
literal meaning and goods partly shipped 
in February for which Bills of Lading were 
signed then. were held not to satisfy the 
contract, Lord Blackburn points out in 
very forcible words that if the description 
of the article tendered is different in any 
respect, itis not the article bargained for 
and the other party is not bound to take it. 
It must be shown not merely that the 
article is equally good but that it is the 
same article as the parties have bargained 
for, otherwise they are not bound to take 
it; Idonot propose to quote the famous 
passage at page 480* in the judgment of 
Lord Blackburn which deals with this 
point, The English Oourts have repeated- 


(1) (1877) 2A. 0.455; 46L.5.°Q B. 561; 36 L. T. 
857; 25 W, R. 730. 
*Page of (1877) 2 A. O.—(Ed,] 
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ly taken this view. In Behn v. Burness (2) 
action was brought upon a charter party in 
which it was agreed that Behn’s ship “now 
in the port of Amsterdam” should prc- 
ceed to Newport and there load a cargo of 
coal. At the date of the contract, the ship 
was notin the port of Amsterdam. When 
she reached Newport, Burness refused 
to load a cargo and repudiated the còn- 
tract. The Court held that the words 
“now in the port of Amsterdam “amounted 
to a condition the breach of which entitled 
Burness to repudiate the contract. I shall 
quote only one other English case which 
brings out this point very forcibly. In 
Ashmore v. Cox (3) the contract relates to 
an intended shipment of Manilla hemp to 
be shipped by sailor or sailors between May 
lst and July 3lst. The question was whe- 
ther the terms relating to shipment by 
sailors and between certain dates were con- 
ditions. In orabout September a shipment 
was made by asteamship from Manilla of 
hemp which in regard to quality would 
have satisfied the contract. The steamship 
was expected to arrivein London about the 
time that hemp would arrive if shipped by 
a sailor between May Ist and July 3lst. It 
was held that the terms relating to ship- 
ment by sailorsand the date of shipment 
were conditions, 

This principle has been repeatedly affirm- 
ed by this Court. In Swarama Aiyar v, 
Subbiah (4) the contract was to supply 
goods which the plaintiffs had previously 
agreed to purchase under a specific con- 
tract with Messrs. Beardsell & Co. The 
goods actually tendered to the defendants 
were goods which the plaintiffs had receiv- 
ed under a different contract with thesame 
firm, and the goods were of thesame quality 
and mark and of even a higher price. It was 
held by Sir John Wallis and Ramesam, J., 
that the goods tendered did not answer the 
description in the contract. Bowes v. Shand 
(1) was referred to and followed, 


In O. S. A. No. 11 of 1920 Sir John 
Wallis, C. J,and Odgers, J., took the sama 
view. The contract was for the sale of yarn 
described as “office stock” which meant 
that the bales were then in the godowns 
ofan importing firm. It was held that the 


(2) (1863) 3 B. & S. 751; 122 E. R. 281; 32 L.J. Q. 
B. 204; 8T.. T. 207; 9 Jur. (x. s.) 620; 11 W, R. 496: 
124 R. R. 794. 

(3) (1899) 1 Q. B. 436; 68 L. J. Q. B. 72. 

Ro 70 Ind. Cas. 347; 15 L. W. 9; A. L R.1922 Mad.’ 


870 


buyers were entitled to the goods corres- 
ponding in every way tothe description in 
the contract and that similar bales which 
were not “ office stock "could not be tender- 
ed although their commercial value to the 
buyers might be equally great. Bowes v, 
Shand (1) was followed. 

In O. S. A. No. 58 of 1920 heard by Coutts- 
Trotter, J., (as he then was) and Ramesam, 
J., the plaintiffs agreed to sell the bales 
due to them at Bombay as per shipment 
July-December 1918. The goods tendered 
were goods which the plaintiffs bought for 
cash in the market some time in August. 
The learned Judges held that the goods 
tendered did notanswer the description in 
the contract, observing, that the defence 
was wholly devoid of merit as it mattered 
very little to the defendants how the plaint- 
iffs had obtained the goods but that it was 
- clear law that the defendants were not 
bound to accept goods different from those 
contracted for. 

In the present case, there can be no doubt 
that the term to the effect that the goods 
formed the subject-matter of certain speci- 
fied previous contracts, constitutes a part of 
the description of the goods and it is too 
late in the day to contend that the plaintiff 
was bound to accept goods which were 
outside the contract between the parties. 

It was next suggested on behalf of the 
lst defendant that the plaintiff by ask- 
ing information in regard to the goods 
mentioned in the arrival notice, must be 
deemed to have refused to perform the 
contract and must be further deemed to 
have put forward a ground for his refusal 
and that, therefore, he cannot now be 
allowed to rely upon a different ground. 
This contention is wholly unfounded as 
the plaintiff did neither refuse to perform 
the contract nor-allege areason for such 
refusal. The seller is bound on-request 
to alford the buyer a reasonable opportunity 
of examining the goods for the purpose of 
ascertaining whether they are in conform- 
ity with the contract. See s. 38 of the 
Contract Act corresponding to s. 34 (2) Sale 
of the Goods Aci, See also Benjamin on 
Sales, 6th Edition, page 842. The lst de- 
fendant most unreasonably refused to 
comply with the plaintiff's request and 
it ig unnecersary to consider the effect of 
this conduct asl have already held that 
Ly tendering wrong goods he committed 
a breach of the contract. 

Mr. A, Krishnaswami Iyer the learned 
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Vakil for the plaintiff contends that apart 
from the question as to whether the Ist 
defendant committed a breach of the con- 
tract or not the plaintiff will be entitled to 
the return of the advance. In the view I 
have taken of the other points raised, it 18 
unnecessary to decide this question. 

The result is that defendants Nos. 2 and 3 
succeed and their Appeal No. 56 of 1923 
is allowed and the suiteis dismissed with 
costs against them throughout and the 
lst defendant fails and his Appeal No. 92 of 
1923 is dismissed with costs of the plaintiff. 

Spencer, J.—I agree. The suggestion 
that in signing the suit contract (Ex. B) 
lst defendant acted as benamidar for the 
third defendant completely failed in the 
Court below and it scarcely deserved the 
lengthy discussion which the Subordinate 
Judge devoted to it in paras. 28 and - 
29 of his judgment, seeing that this was not 
clearly raised as a defence to the suit in Ist 
defendant's written statement nor was there 
any issue on the point. The 3rd defendant 
admittedly was 2nd defendant's agent in 
the transaction, and 2nd defendant was 
named in Ex. B, which made it extremely 
improbable that the Ist defendant was 
merely lending his name to the 2nd de- 
fendant. Moreover in Ex. D the Ist de- 
fendant speaks of the contract as one be- 
tween him and the plaintiff. a 

Upon the question of the liability of 
2nd and 3rd defendants, which is the sub- 7 
ject of Appeal.No. 56 of 1923, in my opinion, 
it is clear from the evidence that they 
acted in the matter as brokers and ihat 
they did not make themselves liable as 
sureties to the principals for seeing that 
the transaction was carried out. The state- 
ment of plaintiff's gumashia (plaintiff's 
witness No. 1) that they said at the time 
of Hanumantha Iyer’s purchase that they 
would be responsible for the supply of goods 
through 2nd defendant’s firm, even if true’ 
is not enough to fix them with any liability 
for the pon-performance of the contract 
between the plaintiff and the Ist defend- 
ant, in the absence of any formal guarantee. 
A mere recommendation by C that A should 
buy goods of B will not entail on C the 
consequences that might flow from his 
guaranteeing that A will not suffer any 
loss if he takes up BB offer of sale [Ccom- 
pare Muthukaruppa Mudalt v. Kathappu- 
dayan (5)]. | 

(5) 25 Ind. Cas. 726; 27 M. L. J. 249; 16 M. L, T. 194; 
(1914) M. W. N. 706 
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The Subordinate Judge appears to have 
: concluded that all the defendants conspired 
to play a fraud upon the plaintiff but it 
was conceded during the hearing of this 
appeal that the plaintiff was notable to 
prove the knowledge that it would be 
necessary for him to establish against the 
2nd defendant before any case of fraud 
could be said to be made out. 

Upon the question of breach of contract 
by Ist defendant and plaintiff's right of 
repudiation which form the subjects of the 
4th and 5th issues and of A. S 92 of 1923, 
T-feel.no doubt that the statement at the 
foot of Ex B that the bales were ordered 
from the Madura Mill by M. P. Tholasi 
Iyer was part of the description of the goods, 
that lst defendant failed to prove any con- 
nection between the bales obtained through 
Alagiriswami Jyer, whose name appears 
in Ex. II, and the goods contracted to be 
“got through Tholasi Iyer, and that unless 
the goods tendered were the same goods 
that he purchased, the plaintiff was legally 
entitled to refuse to accept them especially 
when the market was falling and when 
traders, who had paid more for goods than 
they were worth at the time, would be 
_glad to palm them off on some one else, 
Plaintiffs witness No. 2 proved that there 
was no contract in 1918 for yarns of 24 
counts between his master Tholasi Iyer and 
Ramalinga Mudaliar and Sons, the vendors 
to lst defendant. The plaintiff took this 
objection in his notice of suit (Ex H); and 
the Ist defendant in his reply (Ex. D) 


to the plaintiffs letters (Exs. C and CI) | 


wrongfully declined to furnish information 
which the plaintiff was entitled to demand 
for the purpose of ascertaining whether 
the goods which wereabout tobe offered were 
the fgoods which the Ist defendant was 
bound by his contract to offer, The plaintiff 
was not bound to accept goods different from 
those described in hiscontract, and upon the 
lst defendant's failure to supply the proper 
goods, he was entitled to recover the sums 
advanced by him with interest. A. 8S. No. 92 
of 1923 is, therefore, dismissed with costs 
of the plaintiff, and A. S. No. 56 of 1923 is 
allowed with costs of defendants Nos. 2 and 
3 in this Court and the Court below payable 
by the plaintiff, ; 

y. N. Y. Appeal No. 92 of 1928 dismissed, 

Appeal No, 56 of 1928 allowed. 
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MADRAS HIGH COURT. 
CIVIL APPEAL No. 330 or 1923. 
November 12, 1925. 

Present :—Justice Sir Charles Gordon 
Spencer, Kr., and Mr. Justice 
Venkatasubba Rao. 
RAMALINGAM CHETTIAR—Puarntirr— 
APPELLANT 


versus 
Messrs. GOKULDAS MADAVJI & Co — 
DEFENDANTS ~ RESPONDENTS. 

Sale of goods— Damages for non-acceptance of goods, 
measure of—Market price, onus of—Place of per- 
formance, change of, on account of purchaser— 
Cartage charges, whether allowable—C. P. C. (Act V of 
1908), s. 84--Interest on damages, discretion of Court 
to grant—‘Decree for payment of money’, whether in- 
cludes decree for payment of damages. 

Ina suit by a vendor for damages against the 
purchaser for non-acceptance of goods, where there is 
an available market for the goods, the difference be- 
tween the contract price and the market price on the 
date of the breach is the amount ofthe damages 
prima facie payable. |p. 873, col. 1] 

Where the seller alleges that there was no market 
for the goods for a period subsequent to the breach, 
e Fri is upon him to make out such a special case. 

ibid. 
i Where the place of performance is changed to suit 
the convenience of the purchaser, the latter is bound 
to pay the cartage charges incurred by the vendor in 
order to perform the contract at the place, selected by 
the purchaser. [p. 874, col, 1.] 

A Court can, in its discretion, allow interest on 
damages from the date of plaint under s. 34, G. P., C. 
[p. 872, col. 2.] - 

Mahamad Ravuther v. British India Steam Naviga- 
tion Co. Ltd. (1) and Boddu Sanyasiraju v. Kotra 
Ramamurthi (2), relied on. 

Per Venkatasubba Rao, J.—The expression “decree 
for payment of money” ins. 34, ©. P. O, must be 
construed as including a claim to unliquidated 
damages. |p. £73, col. 2.] 

A-claim to interest prior to suit must be deter- 
mined with reference to the general law, whereas a 
claim for the period during which a suit is pending, 
is governed by a specific provision s. 34,0. P. O. fp. 
873, col. 2; p. 874, col. 1.] 


Appeal against a decree of the Court of 
the Additional Subordinate Judge, Ramnad 
at Madura. in O. 5. No. 27 of 1919. 

Mr. C. V. Ananta Krishna Iyer, for the 
Appellant. 

Mr. N. Rama Iyer, for the Respondent. 


JUDGMENT. 

Spencer. J.—This is asuit for damages 
upon a contract to sell 80 candies of cotton 
at Rs. 414 a candy entered into in June 
i918. The plaintiff appeals, 

He tendered and the defendants took de. 
livery of 36 and odd candies. They de- 
clined to take delivery of the remaining 
43 and odd candies as the market wag 
falling. The plaintiff resold the rejected 
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goods and brought this suit for damages 
and got a decree. The learned Subordi- 
nate Judge gave the plaintiff a decree for 
damages based on the price prevailing at 
the end of December. The goods which 
the defendants would not receive were 
actually sold in March, 1919, the breach of 
contract having been on December 26, 
1918. The Subordinate Judge took an 
earlier date, upon the principle that every 
party to a contract is bound to mitigate the 
damages as far as possible, The plaintiff 
got the goods sold through a broker who 
is P. W. No. 4. He stated that the cotton 
season ends with 3lst December and that 
there was no market for cotton for two or 
three months and so they were unable to 
sell the goods till Messrs. Harvey & Co., 
purchased them in March at Rs. 282 a 
candy. His statement that there was no 
market for cotton for two or three months 
is believed by the market report book, Ex. L, 
which has been filed as evidence on 
plaintiffs behalf. This shows sales of 
cotton at varying prices in December, 1918, 
and in January, February and March, 1919. 
On certain dates there is an entry that no 
business was done. The man who kept 
this book has not been examined as a wit- 
ness and, therefore, it is impossible to 
accept the suggestion now put forward 
that the prices entered therein do not 
represent real sajJes of cotton offered for 
sale on the dates upon which the price is 
entered. The Subordinate Judge, there- 
fore, acted reasonably in taking a date in 
December when the market price of cotton 


was Rs. 330 as being the price at a date’ 


nearer the date of breach than the date on 
which the goods were actually sold in 
March. 

The next point which has been argued 
before us is that the plaintiff is entitled to 
cartage upon the goods taken from Virudu- 
patti to Tuticorin for which he claimed 
Rs, 265-12-0 in his plaint. The defendants 
contented themselves with a statement 
that the plaintiff was not entitled to any 
cart hire and that the amount claimed was 
excessive. The goods were taken to Tuti- 
corin because the defendants closed their 
branch of business at Virudupatti. The 
plaintiff alleged that the defendants asked 
him to deliver the goods at Tuticorin when 
they ceasedto keep their branch open at 
Virudupatti. It was evidently on the 
defendants’ account that the goods were 
taken to Tuticorin and delivered there, and 
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the defendants, as they chahged their place 
of business, must bear the costs incurred by 
the plaintiff in doing an act necessary on 
defendants’ account to be done for the per- 
formance of the contract. Although the 
plaintiff did not specifically include this - 
claim for cartage among his grounds 
of appeal, he appealed in respect of the 
whole amount claimed by him in the lower 
Court which was disallawed. We must, 
therefore, allow his appeal in respect-of the 
sum of Rs, 265-120, the details of which 
have not been questioned. 


The lower Court gave interest to the 
plaintiff from the date of plaint only upon 
the sum of Rs. 778-2-0 which related to a 
prior contract. Interest was not given upon 
the main sum of Rs. 3,690 and odd found 
to be due as damages and the plaintiff 
makes this a ground of appeal. In many 
cases decided by this Court interest has been 
given upon damages from the date of plaint, 
of which Mahamad Ravuther v. British 
India Steam Navigation Co., Ltd. (D and 
Boddu Sanyasirajyu v. Kotra Ramamurthi 
(2) are instances. In Pannalala Sagore 
Mull v. Mukhram Radhakissen (3) interest 
was similarly allowed by a Bench consist- 
ing of the Chief Justice and another Judge. 
In Crewdson v. Ganesh Das Hari Bux (4) 
Mookerjee, J., observed that he could sce 
no difference between interest prior to suit 
and interest pendente lite when the claim 
is for an unliquidated amount of damages. 
In my opinion itis discretionary for the 
Court to allow interest upon damages from 
the date of plaint under s. 34 of the C. P. 
©. I see no reason why a successful party 
should be made to suffer because his 
claim is not decided soon after the fil- 
ing of his plaint. When he files his plaint 
he puts the matter in the hands of the 
Court for deci-ion. Ifit be held that the 
plaintiff cannot get interest from the date 
of his filing his plaint,it is equivalent to 
saying that the plaintiff must be depriv- 
ed of the fruits of his success to the ex- 
tent of losing interest from day to day, 
during the pendency of his suit on the 
sum that he was entitled to at the date of 
his going to Court, The date of institut- 
ing the suit is the date upon which the 


(1) 1 Ind. Cas. 977; 32 M. 95; 4 M. L. T. 110; 18 M. 
L. J. 497 


(2) 21 Ind. Cas. 543; (1918: M. W.N 874. 
(3) 80 Ind. Cas. 87; 39 C. L. J. 77; A.I. R. 1924 Cal. 
l 


(4) 60 Ind, Cas. 288; 32 C. L. J. 239: 


[97.1. O, 1926] 
- rights of parties are ordinarily determined, 
and when the decree fixes the amount of 
damages due, I think that they may be 
taken as fixed as on the date of the sult, 
and interest allowed upon that sum. 


In this view the plaintiff's appeal must 


be allowed to the extent of the claim for 
cartage and the interest from the date of 
suit atsix per cent. perannum. The plaint- 
iff will also get proportionate costa on the 
amount in respect of which his appead has 
succeeded. 

Venkatasubba Rao, J.—I agree, 

The first question to be decided is, what 
is the correct measure of damages? The 
contract was broken on the 25th Decem- 
ber, 1918. The plaintiff sold the goods on 
the 24th March, 1919 and claims the differ- 
ence between the contract price and the 
price realised atthe sale. When there is 
an available market for the goods, the 
diference between the contract price and 
the markét price on the date of the breach 
is the amount of the damages prima facie 
payable. Mr. Anantakrishna Aiyar, the 
learned Vakil fôr the plaintiff, urges that 
his client postponed the sale as there was 
no market for cotton at Tuticorin for a 
period of three months subsequent to the 
breach, ' This is extremely unlikely and the 


evidence onthe record shows that the con- .- 


tention is unfounded. The plaintiff must 
make out the very special case set up by 
him and he has failed.to do so. The dam- 


ages have- been rightly fixed with reference 


to the date of the breach, 

- The second question that arises is, is 
the plaintiff entitled to interest on dam- 
ages from the date of the suit to the date of 
the decree? The right to interest may fall 
under three heads: 

(1) Interest that accrued due prior to the 
institution of the suit; 

(2) Interest from the date of the suit to 
the date of the decree; 

“ (3) Interest from the date of the decree to 
the date of realisation. 

No claim has been made to interest for 
the period previous to the institution of 
the suit. The right to such interest is 
governed by the general law and we are 
not at present concerned with any question 
relating to it. 

[he right’ te interest under the 2nd and 


3rd heads must be determined with re-. 


ference to s. 34 ofthe C. P. C. The plaint- 
iff's right to interest from the date of the 
decree to the date of realisation is conceded 
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and the point to be decided is, therefore, 
confined to the plaintiff's right to interest 
that has accrued during the pendency of 
the suif. - 

The material portion of s. 34 reads iie 
“Where and in so far as a decree is for 
the payment of money, the Court may, in 
the decree, order interest at such rate as the ` 
Court deems reasonable to be paid on tbe 
principal sum adjudged, from . the date of 
the suit to the date of the decree.” 

A decree for payment of damages is 
undoubtedly a decree “for the payment of 
money.” It is, however, contended for the 
defendants that if at the time of the suit the 
damages were unliquidated, interest can- 
not be awarded under thesection. No dis- 
tinction is made in the section between an 
ascertained.sum of money and unliquidated 
damages. Asa question of construction, I 
find it difficult to accept the suggestion 
that the word “ money’ in the section should 
be understood inthe limited sense of an 
ascertained sum. The expression “decree 
for the payment of money” is very general 
and to give it due effect, it must be con- 
strued as including a claim to unliquid ated 
damages ‘The Court is not bound to give 
interest, for, it must be noted, that the sec- 
tion gives a discretion to give or refuse 
interest; and whatever the nature of the claim 
is, whetherit isaclaim toa fixed sum of 
money or to unliquidated damages, the Court 
is bound in every case to exercise a sound 
discretion. The mere fact that the decree 
is for the payment of damages cannot by 
itself bea bar to the plaintiff being award- 
is important to bear in 
mind that s. 34 contains the rule of law 
applicable and that ne to the In- 
terest Act is irrelevant. l 

On this question there is not eh 
authority There are two cases of the 
Calcutta High Courtin which two different 
views have been taken [Crawdson v. Ganesh 
Das Hari Bux (4) and Pannalal v. Radha- 
kissan (3).] In the first case, it was held 
that interest should not be awarded on 
damages from the date ofthe suit to the 
date of the decree.. Mookerjee, J., refers to 
cases where interest was refused from the 
date of the breach to the date of the suit 
and observes thatthere is no distinction in 
principle between a claim to interest for the 
period previous to the suit and for the 
period subsequent to the .suit. With all 
respect I am unable to agree. .The distinc-. 
tion is clear. The elaim to interest prior 
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to the suit must bedetermined with reference 
to the general law, whereas a claim to 
interest for the period during which a 
suit is pending is governed by a specific 
provision, s. 34 of the C P.C. Mookerjee, J., 
does notcite any authority in support of 
his view, 

In Pannalal v. Radhakissan (3) Sanderson, 
C. J., points out that on the Original Side 
of the Oalcutta High Court, it was usual 
to grant, interest on unliquidated damages 
from the dateof the suit to the date of the 
decree. Thatthe Court has a discretion 
even in such a case under s. 34 was not 
disputed before the learned Chief Justice 
who, however, observes that it is advisable 
to give reasons when interest is awarded 
on unliquidated damages. This is more in 
the nature of a rule for the guidance 
of subordinate Courts, and it may proba- 
bly be followed by them with advant- 
age. The Code, however, does not say that 
reasons shall be given, and when they are 
not given, the High Court may examine 
the material before it witha view to find 
out if the lower Court has exercised the 
discretion’ properly. In the present case 
thelower Court has not awarded interest 
and its attention does not seem to have been 
called to the point. In my opinion, we shall 
be exercising our discretion soundly by 
awarding interest to the plaintiff. He filed 
his plaint within, a few months of the 
breach and a few weeks of the sale. 

In coming to Court, therefore, he did not 
make any delay. It has not been shown that 
he has protracted the trialof the suit. It 
“stands to reason that the plaintiff's right 

must not be made to depend upon the mere 
accident of a speedy-disposal or otherwise 
of a case. Jn a Court where there is a con- 
gestion of work, a plaintiff may obtain a 
decree only after the laps ofsix years, in 
another Court in six months. Why should 
the plaintiff's right to get interest be made 
to depend upon circumstances over which he 
has no control? 

In regard to cartage claimed I agree that 
the plaintiff is entitled to it. The place of 
performance was changed to suit the con- 
venience of the defendant and he ecan- 
not be heard to say that cartage is not pay- 
able. 

The result is that- the appeal succeeds to 
this extent, namely, that to the amount award- 
ed by the Subordinate Judge, the amount 
of cartage will be added and the total sum 
will carry interest at 6 per cent. per annum 
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from the date of the suit tothe date of. 
reali3 tion. sw 
I agree in the order proposed by my learn- 
ed brother regarding costs. 
V. N. V. Appeal partly allowed, --: 





OUDH.CHIEF COURT. 
FULL BENCH. 
- SECOND Civiu AePPR AL No. 449 or 1925. 
August 9, 1926. 
Present:—Mr. Justice Hasan, Mr. Justice 

-~ Raza and Mr. Justice Kendall, 

SRI RAM—P.Laintirr—APPELLANT 
Versus 
Sheikh NAJIBULLAH AND OTHERS— 
DEFSNDANTS— RESPONDENTS. 

Limitation Act (IX of 1908), Sen. I, Arts. 184, 148— 
Suit for redemption against transferee from mortgagee 
—Limitation—Redemption, nature of—Notice of de- 
fective title, whether material. 

A suit by a mortgagor to redeem immoveable prc- 
perty mortgaged from the possession of a person to 
whom the mortgagee has for valuable consideration 
transferred the same purporting to convey an 
absolute title is governed by Art. 134 and not Art. 148 
of Sch. I, Limitation Act. [p. 874, col. 2] 

The consequential reliefin every suit for redemp- 
tion is the recovery of possession where the mort- 

agor is not in possession of the mortgaged property. 
p. 875, col. 2.] 

‘Transferred’ in Art. 134, means transfer of absolute 
title. The question whether the transferee had notice 
that the mortgagee did not possess absolute title or 
not is irrelevant under Art. 134. [p. 876, col. 1.] 

Narain Das v. Abdul Rahim (3) and Keshav 
Raghunath Joshi v. Gafurkhan Daimkhan (A), relied: 
on. 

The sine qua non for the application of Art. 148 of 
the Limitation Actis that the suit must be ‘against 
the mortgagee.’ |p. 876, col. 1.] 

Appeal from a decree of the Sub-Judge, 
Partabgarh, dated the 18th August, 1926, 
affirming that of the Munsif, Partabgarh, 
dated the 3lst March, 1925. 

Messre. Radha Krishna and Wasi Hasan, 
for the Appellant. 

Mr. Niamatullah, for Respondents Nos. 1, 
2 and 3. ne l 

JUDGMENT. —This is a reference 
under s. 14, sub-s. (1), of the Oudh Courts 
Act (IV of 1925) by one of us for decision of; 
the- following question:— _ 

Is the suit out of which this appeal arises 
governed by Art. 134 of the Indian Limita-: 
tion Act? p e | 

The necessary facts with reference to: 
which the question must be answered are 
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stated in the order of reference dated the 
3lst of March, 1926. They may briefly be 
recapitulated here. i 

- The property in suit is immoveable pro- 
perty but was mortgaged by the predeces- 
sors-in-interest of the defendants in the 
years 1871 and 1872, The mortgage was 
possessory and in virtue of its terms ihe 
original mortgagee entered into the posses- 
sion of the mortgaged property. The deed 
of mortgage contained a covenant “as to 
foreclosure, It appears that in the year 
1876 advantage was taken of that covenant 
and foreclosure proceedings were initiated 
under Regulation XVII of 1806. It is con- 
tended in the appeal that those proceedings 
were infructuous and had not the effect of 
foreclosing the mortgage, but that is a 
matter with which we are not concerned in 
deciding the question before us. In the 
year 1881 the mortgagee sold the mort- 
gaged property to the defendants. The 
deed of sale professes to convey absolute 
title in the property and it also describes 
the process by means of which the title had 
become absolute, that is the foreclosure pro- 
eaedings of the year 1876. 


The plaintiff-appellant claims to recover 
possession of the property in suit by means 
of a decree for redemption of the mortgages 
of 1871 and 1872. One of the defences ʻo 
the suit was that it was barred by Art. 134 
of the Indian Limitation Act. This defence 
has been upheld by both the lower Gourts, 
and, as the question referred to the Full 
Bench indicates,.we have to decide whether 
that Article applies or not to the present 
suit. 


The question is not free from difficulty, 

The difficulty has arisen by reason of 
case-law under which Art. 134, it seems to 
us,is buried. It appears to us that the 
only way of solving the difficulty is to con- 
centrate our attention on the language of 
is Article itself, The Article is as fol- 
ows:— 


- Description of suit. Period of limi- Time from which 


tation. period begins 
to run 
To recover posses- 
sion of immove- 
able property... 
mortgaged and l 
afterwards trans- 12 years. The date of the 


ferred by the... transfer. 
mortgagee for a 
valuable consider- 


ation. 
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- mean a transfer of an absolute title. 
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It was argued on behalf of the appellant, 
that this is a suit for redemption and, there- 
fore, it does not fall within the first term of 
Art, 134. As a corollary it was argued that 
the case falls under Art. 148 of the Indian 
Limitation Act. In support of this argu- 
ment reliance was placed upon a decision of 
a Bench of the High Court at Bombay in 
the case of Taramiya Pirsaheb v. Shibeli- 
saheb Fakirsaheb (|), We are of opinion 
that the argument is unsound. The con- 
sequential relief in every suit for redemp- 
tion is the recovery of possession where ihe 
mortgagor is not in possession of the mort- 
gaged property. Indeed there is a specific 
relief to that effect in the plaint to the snit 
out of which this appeal arises. We have 
no doubt in our mind that the substantive 
relief involved in the present snit is “to 
recover possession of immoveable property," 

The argument is unsound on another 
ground also. It is apparent from the langu- 
age of col. 1 of Art. 148 that the Article 
contemplates also a suit “to recover posses- 
sion of immoveable property mortgaged." 
So the mere fact that the present suit may 
be treated as a suit for redemption would. 
not necessarily place it under Art 148 or 
take it out of Art, 134 ofthe Indian Limi- 
tation Act, 

The ground forapplying one Article or 
the other must, therefore, be founded on 
some other basis. That the property was 
originally ‘mortgaged’ and, therefore, the 
suit satisfies also the second element of the 
description given in Art. 134 is unquestion- 
able. Itis admitted that the transfer of 
1881 was for a valuable consideration. The 
decision of the question would, therefore 
appear to turn upon the interpretation 
which may be placed on the word ‘trans- 
ferred.’ What then is the meaning of the 
word ‘transferred’ in the Article? It can- 
not be the transfer of mortgagee rights 
because, to use the language of the Right 
Hon’ble Lord Cairns in the case of Rada- 
nath Doss v. Gisborne & Co. (2), “that would 
be merely equivalent to an assignment of 
a mortgage; it would be the case of a 
person taking a mortgage with a clear and 
distinct understanding that it was nothing 
more than a mortgage.” It must, therefore, 


That 
there was the transfer of such a title under 


(1) 57 Ind Cas. 568: 44 B. 614; 22 Bom. L. R. 802. 
(2) 14 M.L A. 1; 15 W. R. P. C. 24; 6 B L. R. 530: 
2 Suth. P O.J. 397; 2 Sar. P. O. J. 636; 20 L. R, 
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the conveyance of the year 1881 in favour 


of the defendants’ predecessors in-interest is 


not disputed, We are, therefore,-of opinion 
that every term of Art. 134 is satisfied in 
the present case. 

Arguments were addressed to us on the 
question as to whether notice, actual or con- 
structive, on the part of the transferee that 
the transferor held-only mortgagee rights 
in the property transferred is or is not suffi- 
cient to exclude the applicability of Art. 134, 
We are of opinion that the. language of the 
Article renders thé question of notice wholly 
irrelevant. We entirely agree with the ob- 
servation of Richardson, J.,in Narain Das 
v, Abdur Rahim (8) that under Art, 134 as 
it. stands at present the transferee without 
notice and the transferee with notice are on 
the same footing.- This is also the view 
which was taken by Sir Norman Macleod, 
C. J., and Coyajee, J., in Keshav Raghunath 
_ Joshi v. Gafurkhan Daimkhan (4). 

Finally, we may add that, in our opinion, 
Art 148 of the Indian Limitation-Act is not 
applicable to the present suit. The sine 
qua non for the application of that Article 
is that this suit must be ‘against. the mort- 
gagee’. Inthe present case the substantial 
relief of possession is not claimed nor can 
it, ing the very nature of the thing, be 
claimed again-t the mortgagee but is claim- 
ed, as it should have been, against the 
holder of the property who obtained absolute 
title under the conveyance of 1881 and has 
retained possession ever since in the char- 
acter of an owner. 

On these grounds our answer to the ques- 
tion referred to us for decision is in the 
affirmative. 


A. N. A. Reference answered in 
the affirmative. 

(3) 58 Ind. Oas. 705; 47 O. 866; 240. W. N. 690. 

(4) 67 Ind, Cas. 308; 46 B. 903; A. I. R. 1922 Bom. 
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RANGOON HIGH COURT. 
SPECIAJ. SECOND CIVIL APPEAL No. 205 or 
1925. 
February 22, 1926. 
Present:—Mr. Justice Chari. 

MAN HAN-—PLAiNtTIFF—APPELLANT 
‘versus 

V. R. M. A. L. Firu—ReEsponpent. 


Chinese Customary Law—Wifes right to acquire 
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property—Justice,. equity and- good conscience- 
Chinamen 6f Burma, law applicable to— Burma Laws 
Act—-Joint acquisition, presumption of equal owner- 
ship~-Registration Act (XVI of 1908)—Partition— 
Deed reciting previous partition, admissibility of —C, Ps 
C. (Act V of 1908), 0. XLI, r. 88, scope of. . 

Where property has been jointly acquired by a 
Chinaman and his wife and there is nothing to show 
the extent of the funds supplied by each, each will be 
entitled’ to the ownership of the property to the exten 
of one-half. !p. 877, col. 2.] 

There is no such thing as Chinese Buddhist Law 
and the only Buddhist Law known tothe Courts of’ 
Burme is the Burmese Buddhist Law. fibid.] 

The application of Chinese Customary. Law to 
Chinese Buddhists of Burma cannot be said to be 
in accordance with justice, equity and. good con- 
science inasmuch as immigrants usually evolve 
customs of their own. A decision according to tha 
law of the forwm would be more in accordance with 
justice, equity and good conscience. |p. 878, col. 1.] 

The rule of Chinese Customary Law that all the 
property of the wife, however, inherited or acquired 
belongs to the husband deals only with property 
brought by the wife on marriage and not to sub- 
sequent acquisitions and the rule is further contrary 
to nTa equity and good conscience. [p. 878, cols, 
1& 2.) - 

-A document .which merely recites a previous 
arrangement to divide and does not itself effect a 
partition is admissible in evidence to prove the pre- 
vious arrangement and the nature of possession. 
[p. 879, col. 1.) 4 

Where a plaintiff's claim is partly decreed by the 
Court of first instance and on appeal by the defend- 
ant, the claim is entirely dismissed, it is competent to 
the High Court in second appeal by the plaintiff, to 
decree the whole of the plaintiff's claim, even though 
the plaintiff had not appealed tothe lower Appellate 
Court from the decree of the first Court so far as it 
was it went against him. Order XLI, r. 33,0. P. œ., 
is wide enough to cover such a case, [ibid.] 


Mr. Janab Ali, for the Appellant. 
Mr. Halkar, for the Respondent. 


JIURGMENT.—The Chettyar Firm of 
V. R M.A. L. who are respondents in this 
appeal obtained -a decree against one Man 
Chin, a Chinaman, and in execution of that 
decree attached a house and granary situate 
in the town of Pyu. Thereupon, Man Han, 
the wife of Man Chin, the judgment- debtor, 
without applying for removal of the attach- 
ment, filed, as she was entitled to, a suit for 
a declaration that.the attached property was 
not at the time of the attachment the pro- 
perty of the judgment debtor. Her case, 
as set out in the plaint, is that the property 
in suit along with others were acquired 
with the money and labour of both herself 
and Man Chin and that, therefore, she was 
originally entitled to one-half of those 
properties, that in 1922 the busband and 
wife got divorced from each other, the bus- 
band taking cash and jewellery as his share 
of the joint estate and the wife, the plaintiff 
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in the suit, taking the whole ofthe house 
and granary as her share. 

‘The learned Judga of the trial Court 
after taking evidence came to the conclu- 
` sion that the plaintiff Man Han was entitled 
to a half share in the property on account 
of the properties having been axquired 
with the joiat funds of the husband aad 
wife but as the deed of partition, Ex. A, 
was unregistered, it was inoperative to pass 
to her the other half of the property. e He, 
therefore, ‘gave her a decree declaring that 
she was entitled to half the attached pro- 
perties. Man Han, the plaintiff, did not 
file any appeal against that portion of the 
decree disallowing her claim to one half, 
but the respondent Chettyar Firm filed 
an appeal against the decree of the Sub- 
Divisional Court declaring Man Han’s right 
to half the property. Man Han did not 
file any memorandum of objection in the 
appeal. The learned Judge of the District 
Court did not come to any finding on the 
facts alleged bacause he was of opinion 
that even on the assumption that all the 
facts were as alleged by the plaintiff, she 
was not entitled to any share in the pro- 
perty in suit and as Ex. A’ was unregister- 
ed it was ineffective to pass to her the pro- 
perty. He relied upon a passage in 
Jernigan's book on China in Law and 
Commerce where it is stated at page 120, 
“Unless it is otherwise stipulated in the 
contract of marriage all the property of the 
wife, however, inherited or acquired, be- 
longs to the husband.” As a resultof this 
finding, he reversed the decree of the Sub- 
Divisional Court and dismissed the plaint- 
iffs casa in its entirety. The plaintiff 
now appeals and she alleges that the finding 
of the District Court is wrong and that 
she is entitled to the whole of the pro- 
perty. 

I have, therefore, to consider the follow- 
ing questions. (1) What are the facts in 
respect of the acquisition of the property 
in question? (2) What are the rights of 
Man Han in the suit property? (3) What 
is the nature and effect of the divorce deed 
and is.it, as alleged, inadmissible in evi- 
dence ? and (4) To what relief is the ap- 
pellant entitled, if I should hold in her 
favour, 7. e., is she to be given a declaration 
for half the property alone since she did 
not choose to appeal against the judgment 
of the Sub-Divisional Court or is she en- 
titled to a declaration for which she claims 
in hér grounds of appeal, viz., a declaration 
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that’ she is entitled to the whole of the 
property? The evidence shows that Man 
Chin was more or less a struggling Chinese 
trader whereas Man Han seems to have 
been a daughter of comparatively well- 
to-do parents. She says that abouta year 
aiter her marriage, the house in question 
was built, she contributing something like 
one thousand rupeés for that purpose, She 
admits, however, in cross examination 
that Man Chin put in about Rs. 300 
or Rs 400 when the hause and granary 
were purchased, apparently the site was 
purchased with an old building on it. 
As the site is a leasehold it could not 
have cost much more. She is support- 
ed to some extent by the evidence of Ko 
Saing Kwe. There is no rebutting 
evidence except the interested statement 
of the Chetty that the house was built out 
of the money borrowed by Man Chin from 
him. lam, therefore, of opinion that the 
finding of the learned Judge of the trial 
Court that the house and granary in suit 
were the joint acquisition of Man Han and 
her husband is correct. On this finding 
she would in the usual course be entitled 
to claim joint ownership of the property to 
the extent of at least one half unless there 
is anything in the law applicable to the case 
to debar her from making such a claim (see 
s. 45, Transfer of Property Act). As regards 
the law applicable it hag been taken for 
granted, though it is difficult to see on 
what ground, that the law applicable to 
such cases is the vague and archaic and 
unascertainable Chinese Customary Law. 
The Burma Laws Act provides thatin any 
suit or other proceeding in Burma when the 
Court has to decide any question regard- 
ing succession, inheritance, marriage, caste 
or any religious usage or institution the 
Buddhist Law shall form the rule of deci- 
sion, excepting so far as such law has, by 
enactment, been altered or abolished or is 
opposed to any custom having the force of 
law. There is no such thing as Chinese 
Buddhist Law and the only Buddhist Law 
known to the Courts of this country is the 
Burmese Buddhist Law, The provision of 
the Burma Laws Act that Buddhist Law 
shall apply in cases where the parties are 
Buddhist presupposes the existence of a 
Buddhist Law applicable to the particular 
class of Buddhist before the Court. As 
there is no such law, the case must fall 
necessarily within s. 13, sub-s (3), which, 
provides that any cases not falling within 
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the previous two sub-sections or any other. 


enactment forthe timé being in force the 
decision shall bs according to justice, 
equity and good conscience. It has been 
held, though on what grounds it is 
difficult to conceive, that the Chinese Custo- 
mary Law in the case of Chinese Buddhists 
is according to justice, equity and good 
conscience. I am unable to agree with this 
because it is a well known fact that im- 
migrants usually evolve customs of their 
own. The Courts in Indiaare bound by 
Statute to administer the personal law of 
the parties in certain cases, e. g., where 
the parties are Hindus, Muhammadans 
or Buddhist. It 1s neither necessary nor 
desirable to extend the principle of the 
applicability of the personal law any 
further, or for the purpose of doing so to 
enunciate the obviously absurd proposition 
tha: a decision according to the archaic 


Chinese Customary Law is even in cases ° 


were Chinamen are concerned, a decision 
in accordance with justice, equity and good 
conscience. I would have imagined that a 
decision according tojustice, equity and good 
conscience in such cases is adecision founded 
on the Law of the Forum or what i may call 
the Common Law of india. Iam informed 
that in the Straits Settlements the English 
Common Law, as the Law ofthe Forum, is 
applied in cases of succession to Chinese 
estates. If it were necessary to decide this 
point I would have, in view of previous 
rulings, refsrred the question to a Full 
Bench but in my opinion the facts of this 
case do not render such a course necessary. 
The plaintiff in this case makes the ordi- 
nary claim of a person who has contributed 
a part of the consideration for the purchase 
of a property. I am of opinion that the 
passage cited by the learned Judge of the 
lower Appellate Qourt has no application 
to the case. Itdeals with property brought 
by the wife with her to the marriage. 
Moreover, it does not go to the extent of 
laying down that the wife loses all her 
rights in the property or that she never 
can subsequently to the marriage acquire 
property either independently or jointly 


with her husband. There are certain pas- 


sages in Jameison’s Family and Commercial 
Law which seem to show that a Ohinese 
wife can never have a separate estate. If 
this is the Law I am sorry for Chinese 
. wives. It is hardly applieable to Chino- 
Burmese women who actively helped their 
Rusbands inthe acquisition of property and I 
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would have no hesitation in refusing to apply 
thisruleas being contrary to justice, equity 
and good con*cience. Jernigan himself 
says “Ib is not the custom, however, to 
refuse to a divorced wife or widow per- 
mission to take her jewellery and silks away 
with her.” As the property which a Chinese 
woman brings with her is ganerally only’ 
jewellery and silks this passage shows that 
she is entitled practically to take away,’ 
when. divorce occurs, all that she brings 
with her. I am, therefore, of opinion that 
the learned Judge of the lower Appellate 


-Court was wrong in applying this rule, if it 


be such, of Chinese Customary Law. 

I now come to the question of the divorce 
deed, Ex. A. Itis an unregistered docu- 
ment and the lower Courts were right in 
holding that it cannot be used to affect im- 
moveable property. If the transfer of pro- 
perty had been affected by: that deed itself 
then the reasoning is sound. It has been 
held that a partition of property: can be 
oral. A document which does n®t-of itself 
create a partition of property but which 
merely recites a previous arrangement can 
always be admitted in evidence to prave 
that arrangement. 

I have perused Ex, A and I have come to 
the conclusion that that is all that it pur- 
ports todo. It says “a mutual divorce is 
affected between us ” but the words “is 
affected can also be read as“ has been 
affected." It then goes on torecite thatthe 
husband retains all the house-hold pro- 
perties meaning cash and jewellery and the 
wife retains the other properties such as 
house, garden, land and granary. It does 
not purport to affect a transfer of the share 
of either, but merely shows that the wife ` 
is retaining the property as her own sepa- 
rate property, i.e., it shows that the joint 
possession of the wife, who has always been 
in possession, had been converted into. a 
separate possession. It has been held by the 
Privy Council that an unregistered deed of 
gift though inadmissibleto affect property is 
admissible for the purpose of showing the 
nature of the donee’s possession. Varada 
Pillai v. Jeevarathnammal (1), for both 
these reasons, viz., that on a proper con- 
struction Ex. A merely recites an antece- 
dent arrangement and that itis always ad- 
missible to prove the nature of the posses- 


(1) 53 Ind. Cas. 901; 43M. 244: (1919) M. W. N. 724 
10 L. W. 679: 210. WN, 346; 38 M. L. J. 313; 18 A 
L. J. 274; 46 L A. 285; 2 U. P. L. R. (P. O.) 64; 22 B om 
L, R. 444 (P, O), 


(97 1, O. 1926] 


Sion, I bold the trial Court was wrong in 
` treating Ex. A as inadmissible for all pur- 
poses and disallowing the plaintiff half her 
claim. The next: point for consideration is 
whether the appellant not having filed an 
appeal against the judgment of the trial 
Court disallowing a portion of her claim 
can now be given a decree for the whole, 
It may be that, after the decree of the 
trial Court, she would have been content 
to get half the property; but the Chettyar 
himself having taken the matter up in 
appeal to the District Court and having 
obtained a decree dismissing the whole of 


the plaintiff's suit has enabled the plaintiff- © 


appellant toappeal against the decree of the 
lower Appellate Court dismissing her suit, 
and the whole matter, on account of the acts 
of the respondent himself, is now before 
this Court. I think O., ALI, r. 33is wide 
enough to enable this Court to pass that 
decree, which, in its opinion, ought to have 
been passed by the trial Court. See Tri- 
comdas Cooverji Bhoja v. Gopinathjt Thakur 
(2), I, therefore, set aside the decree of 
the lower Appellate Court and direct in- 
stead that there should be a decree as 
prayed for by the plaintiff declaring that 
the whole of the properties in suit are her 
absolute properties and are not liable to 
attachment in execution of any decree 
against her husband Man Chin. She is 
entitled to get from the respondent her 
costs in all the three Courts, Advocate’s 
fee inthis Court three gold mohurs. 
A. N. A. Appeal allowed. 

_ (2) 39 Ind. Cas. 156; 44 O. 759; 1 P. L. J. 262; 15 
A. L.J. 217; 25 U. L.J. 279; 32 M. L. J. 357; 21 M. 
L T. 262; 21 0. W. N.577; (1917) M. W. N. 363; 5 
L. W. 654; 19 Bom. L R. 450; 441. A. 65 (P. O.). 
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CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decree No. 1148 
oF 1924, 

May 6, 1926. 

Present:—Mr. Jus ice B. B. Ghose and 
Mr. Justice Graham. 
MUKTAMALA DASI—Degrenpant No. 1— 
APPELLANT 
versus 
“RAM CHANDRA DE—PLAINTIFP AND 
OTHERS— RESPONDENTS. 

Decree-—Ex parte decree—Fajse claim and per- 
jured evidence, if sufficient grounds for re-opening-—~ 
Fraud, what constitutes. 


MUKTAMALA DASI V. RAM CHANDRA DE. 


879 

Where a case has been decided, even itis decided 
ex parte, the decree cannot be set aside merely upon 
the ground that the claim of the plaintiff in that case 
was false ar that it was obtained by the aid of 
perjured evidence. Something nu re should be proved 
in support of the allegation of fraud‘in order to have 
the decree set aside on that ground. íp. 881, col. 1.] 

[Case-law discussed | 

Per Graham, J.—In order to set aside a decree on 
the ground of fraud it must be shown that the fraud 
was practised in relation to the proceedings in Court, 
and the decree must be shown to have been procured 
by practising fraud of some sort upon the Court. [p. 
881, col. 2.] 


Appeal against a decree. of the Subordi- 
nate Judge, First Court; Bakarganj, dated 
the 22nd of February, 1924, reversing that 
of the Munsif, Third Court, Pirozpur, dated 
the 17th of January, 1923. < 

Mr. S. C. Roy Chowdhury and Babu 
Santi Kumar Roy Choudhury, for the Ap- 
pellant, : 

Babus Suresh Chandra Tulukdar and 
Kiron Mohan Sarkar, for the Respondents, 
JUDGMENT. 

Ghose, J.—This is an appeal by the 
defendant No. 1 against a judgment and 
decree of the Subordinate Judge reversing 
those of the Munsif The plaintiff brought 
the suit to set aside adecree which was 
passed ex parte against him in Money Suit 
No. 200 of 1916 on the ground of fraud, 
In that case, the present plaintiff was the 
defendant. He was, it appears, served with 
proper summons; but, on the date of 
hearing, he failed to appear in Court and 
the result was that a d@écree was passed 
ex parte against him. The plaintiff alleges 
that the claim for rent against him in the 
previous suit was entirely false and the 
decree was obtained against him on per- 
jured evidence. On these allegations, he 
went to trial. Several issues were framed in 
the trial Gourt of wbich the 5th issue was 
this: “Is the rent decree obtained by the 
defendant No. 1 against the plaintiff frau- 
dulent and one liable to be set aside?" 
In acareful judgment, the Munsif con- 
sidered all the reported cases on the ques- 
tion as to whether the plaintiff was entitled 
to maintain the present suit for setting 
aside the previous decree on the ground 
alleged and came to the conclusion that a 
fresh suit by the plaintiff for setting aside 
the prior decree on that ground wis not 
maintainable. On the question of fact also, 
the Munsif came to a decision in favour of 
the defendant. On these findings, he 
dismissed the plaintiffssuit. The plaintiff 
appealed against that decree and the Sub- 
ordinate Judge started his findings by: 
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observing “The plaintiff can only succeed 
if he can prove that ‘the defendant has 
practised fraud upon the Court in seculing 
the decree complained of. To determine 
this, ib is to be previously scen if the claim 
in that rent suit was false andit was so 
known to the plaintiff of that suit.” Then 
the Subordinate Judge discussed the evi- 
dence and, on the facts, he came to a 
conclusion contrary to that of the Munsif 
` and concluded his judgment in this way : 
“ Plaintiff’s (it should be defendant's) claim 
in the rent suit ‘is thus false and she 
must have known it to be false. The 
decree in that suit was evidently obtained 
by practising fraud on the Court. The 
decree in the rent suit, In my opinion, 
cannot stand.” In that view, he decreed the 
appeal and allowed the plaintiff's suit. The 
‘defendant has appealed to this Court and 
the contention on her behalf is that the 
Subordinate Judge is wrong in his view 
that a suit for setting aside a previous 
decree is maintainable on the ground that 
it was obtained by false evidence, although 
the plaintiff in the previous suit might have 
known it to be false, In support of this 
contention, a number of cases have been 
cited by the learned Advocate for the 
appellant, As there has beensome conflict 
of decisions on this point, 1 think it is 
necessary to recapitulate them in some 
detail. The first case which has been relied 
on by the appellant is the case of Mohomed 
Golab v. Mahomed Sulliman (1). in that 
case, Sir Comer Petheram, C. J., in deliver- 
ing the judgment of the Court, after 
referring to a number of decisions, observed 
as follows :—“The principle upon which 
these decisionsrest is that where a decree 
has been obtained by a fraud practised 
upon the other side by which - he: was 
revented from placing his case before the 
tribunal which was called upon to adjudi- 
cate upon it in the way most to his advant- 
age, the decree is not binding upon him, 
and that the decree may be set aside by a 
Court of Justice in a separate suit and not 
only by an application made in thé suit in 
which the decreé was passed to the Court 
by which it was passed, but lam not aware 
that. it has ever been suggested in any 
decided case, and in my. opinion it is not 
the law that because a person against whom 
a decree has been passed alleges that it is 
wrong and that it was obtained by perjury 


* (1) 21 0.612; 10 Ind. Dec, (x. s.) 1038, 
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committed by, or at the instance of, the 
other party, which ia of course fraud of 
the worst kind, that he can obtain a re-hear- 
ing of the questions in dispute in a fresh 
action by merely changing the form in 
which he places it before the Court, and 
alleging in his plaint that the first decree 
was obtained by the perjury of the person 
in whose favour it was given. To so hold 
would be to allow defeated litigants to 
avoid-the operation not only of the law which 
regulites appeals, but that of that which 
relates to ves judicata as well.” This case 
was followed in several other subsequent 
cases to which I need not refer in detail. 
The first discordant note to this view 
was struck in the case of Lakshmi 
Charan Sahu v. Nur Ali (2). That case ° 
was very peculiar in -its facts which 
would: support the decree. It is un- 
necessary to give in detail the decision in 
that case on the facts found because that 
has been dealt with in subsequent cases at 
considerable length -This case was followed 
in the case of Kedar Nath Das v. Heman- 
ta Kumari Devi (3). This question was 
again debated in the case of Nanda Kumar 
Howladar v Ram Jiban Howladar (4) to 
which one of the learned Judges who decid- 
ed the case of Lakshmi Charan Saha v. 
Nur Ali (2) referred to above was a party. 
In that case, Sir Lawrence Jenkins, C. J. in 
delivering his judgment referred to some 
of the cases which were cited in the judg- 
ment of Sir Comer Petheram in the ease of 
Mahomed Golab v. Mahomed Sulliman (1) 
and he observed: ‘“Thereis, however, no 
suggestion that the decree in the previous 
suit, was fictitious, or that the plaintiffs in 
this suit were prevented by contrivance 
from placing before the Court in the former 
suit any material relevant to the issue, nor 
has there been any subsequent discovery of 
evidence that goes to show fraud, or that 
the Court was misled in the former suit. 
In . effect, when analysed, the judgment 
of the lower Appellate Court ia no more 
than a re-tiisl of the merits of the original 
suit and a determination that the Judge 
who decided that suit was mistaken.” In 
that view, the Court affirméd the decision 
of Chapman, J., who set aside the decision 
of the lower Appellate Court which held 
that the decree previously obtained by the 


(2) 11 Ind. Cas. 626; 3R C. 936: 15 O. W. N. 1010. 
(3) 22 Ind. Gas 709: 18 O. W. N. 447. 

(4) 23 Ind, Cas, 337; 41 O. 990; 18 O. W, N, 681; 19 
O, L. J, 457, | oO 
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defendant in that case was bad as it was 
obtained by perjured evidence. Subsequent 
to this, there was another case, namely, the 
case of Nalinikanta Mukherji v. [lari Ni- 
kari (5) in which the decision of Sir Comer 
Petheram was followed. There have been 
other cases also taking the same view, Ia 
the case of Sarat Kumari Debi v. Mecher 
Mollah (6) a Division Bench of this Court 
to which one of ús was a party followed the 
decision of Sir Comer Petheram and the 
same thing has been done in thé case 
reported as Baikuntha Chandra Dhupi v, 
Prahlad Chandra Dhupi (7). The decisions 
of this Court appear to have consistently 
laid down the principle that where a case 
has been decided, even if it was decided 
ex parte, the decree cannot be set aside 
merely upon the ground that the claim of 
“the plaintiff in that case was false or that 
it was obtained by the aid of perjured 
evidence, and that something more should 
be proved in support of the allegation of 
fraud in order to have the decree set aside 
on that ground. In the present case, as I 
have already pointed out, nothing has been 
found by the Subordinate Judge except 
that the claim of the plaintiff in that suit 
was false and that she knew that it was 
false. In order to find that the claim was 
- false, the Subordinate Judgein the present 
case has really decided the matter as if he 
was sitting on appeal against the previous 
judgment of the Court. This, as has been 
pointed out by Sir Comer Petheram as well 
as by Sir Lawrence Jenkins in the cases 
decided by them as referred to above, the 
lower Appellate Court was not entitled to 
do. It is, however, contended on behalf 
of the respondent that there being a conflict 
of decisions on the point as set forth above, 
this matter should be referred to a Full 
Bench and he further argues that there 
should be an enumeration of the grounds 
on which a plaintiff can maintain a suit for 
setting aside a previous decree on the 
allegation of fraud. As all the recent 
cases which I have already cited have 
followed the previous decision of Sir Comer 
Petheram in the case reported as Mohomed 
Golab v. Mahomed Sulliman (1). I do not 
think that it is at all necessary to refer 
this question for the decision of a Full 


(5) 86 Ind. Oas. 779; 29 O. W.N. 325; 41 O. L, J. 281; 
A. I. R. 1925 Oal. 663. 
3 29 ©. W. N. 51 (notes). 
P 7 8 Ind. Oaa. 583; 30 0. W. N. 560; A, I. R. 1926 
a . ' 
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Bench. It is also not possible to define 
the grounds upou which fraud can be found 
for which, a plaiatif may be entitled to 
bring a suit for setting aside a decree. The’ 
only thing that can be definitely laid down 
is that the mere allegation that a previous 
decree had been obtained upon perjured 
evidence is not a ground on which a pre- 
vious decree can be impeached. If this 
is allowed there would be nothing to 
prevent the unsuccessful defendant from 
bringing another suit for setting aside 


the second decree on the same ground, 


And this may go on without end. This 
appeal should, therefore, be allowed and 
the plaintiff's suit dismissed with costs in 
al) Courts. 

Graham, J.—I entirely agree and I 
desire to add only afew words. The ques- 
tion as to what constitutes fraud upon 
which a decree can be set aside has formed 
the subject matter of numerous decisions 
in this and other Courts. The general 
trend of those decisions appears to be that, 
in order to set aside a decree upon such a 
ground, it must be shown that the fraud 
was practised in relation to the proceedings 
in Court, and the decree must be shown 
to have been procured by practising fraud 
of some sort upon the Court. One fact 
appears to emerge clearly from the de- 
cisions and that is that a decree cannot 
be set aside merely upon the ground that 
it has been obtained by perjured evidence. 
Now, in the present case, the ground upon 
which it was sought to set aside the pre- 
vious decree was that it had been obtained 
by means of perjured evidence misleading 
the Court. It is manifest, that, if such a 
ground were recognized as a ground for 
setting aside a decree, there would be no 
end to litigation. It is unfortunately notori- 
ous that decrees are obtained not infre- 
quently upon perjured evidence and, if 
they are to be allowed to be assailed and 
set aside upon that ground, there can be 
no finality. In my opinion, the suit was 
clearly not maintainable, I agree, there- 
fore, that it should be dismissed with 


costs. 


Appeal allowed, 


A. N. A. 
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OUDH CHIEF COURT. 
SECOND IVIL APPEAL No, 314 oF 1925. 
August 4, 1926. 

é Present :—Mr. Justice Misra. 
SURAJ BAKHSH AND UTHERS—PLAINTIRES 
— APPELLANTS 

s versus 
RAM ANAND AND otusrs—DEFENDANTS— 
RESPONDENTS. 


Landlord and tenant—Grove holder, whether entitled . 


to possession of trees only—Spontaneous trees, landlord 
whether entitled to—Presumption. 

In the Province of Oudh, a grove-holder is entitled, 
unless a custom or contract to the contrary is proved, 
not only to remain in possession and enjoyment of 
the trees of his grove, but also to remain in enjoyment 
of the grove land and, therefore, of trees of spon- 
taneous growth standing on the land. A contract that 
the landlord shall be entitled to remain in possession 
of the land and the tenant shall be entitled to the 
possession of the trees only is very unusual and the 
landlord if he wants to relyon any such contract 
must definitely allege and prove the same. [p. 884, 
cols. 1 & 2.) 

Appeal from a decree of the Additional 
Sub-Judge, Fyzabad, dated the 23rd March, 
1925, reversing that of the Probationary 
Munsif, Fyzabad, dated the 22nd September, 
1924. . : 

Mr. Rajeswari Prasad, for the Appel- 
lants. 

Mr. R. N. Shukla, for the Respondents. 


JUDGMENT. —This is a plaintiffs’ 
appeal in a suit for possession, The plaiut- 
iffs claimed possession of two plots of land 
No. 207-1, 2 bighas 16 biswas and No. 430-2, 
3 bighas 1 biswa, situate in village Nau- 
gawan Parguna Khandasa, Tahsil Bikapur, 
District Fyzabad. ‘lhe plaintifs alleged 
that there were banjar plots of which they 
were the owners aud the defendauis had 
no interest in them and had illegally cut 
trees standing on those plots which con- 
stituted their possession. -The plaintiffs, 
therefore, prayed fora decree for posses- 
sion of those plots together with a sum 
of Rs. 130 as damages on account of price 
of the trees cut. | 

The defendants raised the defence that 
the plots in dispute were not banjar but 
consisted of groves and that they aud their 
predecessors-1n-title were owners of these 
groves and had been in possession of them 
for a long time. lt was, therefore, con- 
tended on their behalf that they had a 
right to cut the trees standing on the plots 
and the plaintiffs were uot entitled to any 
decree. l 

During the course of the trial of the 
case it was admitted on behalf of the de- 
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fendants that the plaintiffs were the owners 
of the land of these groves. The main 
point for determination, therefore, was 
whether these plots of land constituted the 
grove of the defendants. 

The learned Munsif of Akbarpur who 
tried the case appointed a Commissjoner 
to go to the spot and report about the 
locality. The Commissioner made a local 
inspection and submitted a report about 
the trees and their approximate ages. The 
report was filed on the 3rd September, 1924, 
and it was to the effect that there were 26 
trees standing on a portion of the plot 
No. 207-1 which appeared to him to be 
planted trees and very old. He also re- 
ported that the rest of this plot was covered 
by the jungle consisting of dhak and sthar. 
Regarding No. 430-2 he reported that 
there were 43 trees standing on it of which: 
at least 4U trees consisted ot mango, mahwa 
and jamun trees. The remaining 3 were 
babul trees. The mango, mahwa and jamun 
tiees were stated by him as being some of 
them 40 or 50 years old and the others 60 - 
years old. The report of the Commissioner 
was admilted to be correct by the parties 
—vide proceedings of the Court, dated the 
13th of September, 1924. 

The learned Munsif held that plot 
No. 207-1 could not be considered as a 
grove and consequently he decreed the 
plaintiffs’ claim in respect thereof exclud- 
ing 2 mahwa trees standing thereon which 
were in his opinion old trees of the defend- 
ants’ grove existing originally on the said . 
plot. Regarding plot No. 430-2 he held 
that it was a giuve and he, therefore, dis- 
missed the plaintiffs’ claim in respect there- 
of. He did nut give the plaintifis any decree 


-as to the damages Claimed. 


The defeudanis carried the matter fur- 
ther in appeal-io the Court of the learned 
Additional Subvurdinate Judge, Fyzabad, 
and the plaintiffs also filed cross-objections 
in the case. The learned Additional Sub- 
ordinate Judge agreed with the finding of 
the learned Munsif »ofaras plot No. 430 2 
was concerned. He was of opinion that 
the plot still retamed the character of a 
grove and that the plaintiffs’ suit in res- 
thereto. had been rightly dismissed 
by the learned Munsif. The cross-objec- 
tions filed by the plaintiffs were, therefore, 
dismissed, On the appeal of the defendants 
he differed from the finding of the learued 
Muncii and came to the conclusion that 
plot No. 207-1 also retained the character 
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of agrove and the defendants could not 
bs ejected tharsfrom. He, therefore, as- 
cepted the defendants’ appeal ani in rə- 
sult dismissed the entire claim of the 
plaintiffs. 

The plaintifs have now come up to this 
Court in second appeal and there are two 
points which have basa sirannously argued 
by the Pleader on their behalf Tha firat 
point relate to the question a3 to waether 
plot No. 207-1 stjll coastitnted a grove or 
not and tha second point was to theetest 
that although plot No, 439-2 wasa grove 
yet the plaintiffs were entitled to the trees 
of spontaneous growth standing on the 
said plot and were, therefore, entitled toa 
decree for damagas on accdunt of the 
trees cut by the defendants from the said 
plot. 

I have heard the parties in this case at 
great length and have coms to the con- 
-clusion that on both the points the fiadings 
arrived at by the learned Additional Sub- 
‘ordinate Judge in appeal are correct and 
that this appeal must fail. 

As to plot No. 207-1, I may state at 
once that there was a litigation between 
‘the parties in the years 1837 to 1832 re- 
garding this plot and other plots includ- 
ing plot No. 430-2. I find from the record 
that on the 8th January, 1887, the predeces- 
sor-in-title of the present plaintiffs brought 
a suit for possession and damages in res- 
pect ofa number of plots of laud includ- 
ing the two plots now in suit. The suit 
was broughton the allegation that the said 
plots were the plaintiffs’ property and the 
defendants having no title thereto had il- 
legally takén possession of them by cutting 
trees and by having appropriated lemon 
proluce of trees standing thereon, The 
defendants’ predecassor3-in-title, who were 

‘arrayed in thatsuit as defendants, contead- 
ed that they ware their old groves which 


had baen in their possession for a long. 
time and. were saved by the ssttlemant 


_ decree. On the 16th of Murch; 1887, the 
learned Munsif of Fyzabai rejected the 
defence and dacreed the plaintiffs’ sualé for 
possession of all the plots then in suit. 
The matter was further carried in appsal 
by the defendants to the Court of the Dis- 
trict: Judge of Fyzabad who by his judg- 
ment (Ex. A-2), dated the 24th December, 
1887, passed the following order:— 
“Appeal accepted. Order of the lower 
Court modified. Decreeein favour of the 
plaintiffs for proprietary rights in the plots 
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of plots Nos. 207, 360, 426, 428 and 430 so 
Jong as they maintain the appearance of 
groves. Claim to damages dismissed.” 
The plaintitfs filed a second appeal against | 
this orderof the District Judge and Mr. 
W. Young, the then Judicial Commissioner 
of Oudh, by his judgment, dated 30th 
January, 1889, (Ex. A 8), dismissed the 
appeal. He remarked in his judgment that 
“the Appellate Court had arrived at a 
right conclusion and that the respondents 
were entitled to what the District Judge 
had given them, viz, (actual) possession 
over plots Nos. 207, 360, 426,423 and 430 
so long as they maintained the character 
of groves.” He also remarked that the evi- 
dence clearly established that they were 
old groves over which the respondents had 
always held possession by taking the fruits, 
timber, ete. 
- It is, therefore, amply clear from the de- 
cisions meutioned above, which are bind- 
ing on the parties, that the plots in suit 
were expressly held to be groves in that 
litigation, and respondents were held en- 
titled to them as along as they maintained 
the character of groves. The plaintiffs in 
the -present suit have altogether ignored 
that litigation. They have not come to 
Court on the allegation that although the 
plots in suit maintained the character of 
groves in the year 1887 but have lost that 
character now and, therefore, the plaintiffs 
were entitled to posseasion. The learned 
Pleader for the appellants coatended before 
me that becauseit was admitted that there 
were 3 old mihwa trees standing on plot 


‘No. 207-1 and that the rest of the trees 


were of spontaneous growth, tke decree of 
tha trial Gourt that that plob no more re- 
tained the character ofa grove should be 
restored. Ido not agree with that conten- 
tion. The learned Commissioner has clear- 
ly stated in his report, which was admitted 
by both ‘parties to ba correct, that there 
were 26 trees standing on plot No. 207-1 
waich appsared to him to have been plant- 
ed thereon. In my opinion the mere fact 
that the trees, which are usually of sponta- 
neous growth are to be found on this plot 
is not necessarily any evidence of the fact 
that those trees were really self-grown. 
It is a matter of common knowledge that 
trees of spontaneous growth like babul and 
dhak are often planted on banjar lands, 
Ib is, therefore, clear that at the present . 
moment there are 3 mahwa treesand 26 


- holder. 
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other trees which though of the nature of 

spontaneous growth are those which were 
planted on plot No. 207-1. The learned Ad- 
ditional Subordinate Judge, thérefore, ap- 
pears to me to be correet in his view that 
the said plot still maintains the character 
ofa grove. I have- already, as remark- 
ed above, pointed out that in the pre- 
vious litigation the said plot was held 
by the learned District Judge of 
-` Fyzabad to have at that time borne the 
», character ofa grove and his decision was 
affirmed in appeal by the learned Judicial 
Commissioner of Oudh. It may be that 
these very trees which are at present stand- 
ing may then have heen existing on plot 
No. 207-1. At least there seems to be 
every likelihood of that because the trees 
now standing on the said plot are over 30 
years old. If, therefore, this plot of land 
was heldin that litigation, the result of 
which is binding on the parties, to con- 
stitute a grove belonging tothe defendants, 
I do not see any reason to hold a contrary 
view now. I, therefore, decide that plot 
No. 207-1 has not lost the character of a 
greve and the defendants are still entitled 
to remain in possession thereof. 

Regarding plot No. 430-2 the learned 
Pleader for the appellants has admitted 
that the findings of the Courts helow 
that the plot constituted a grove of the 
defendants is correct. The defendants 
are, therefore, enjitled to remain in posses- 
sion of that plot also and the plaintiffs 
are not entitled to eject them from it. 

There was another argument advanced by 
the learned Pleader for the appellants that 
even if plots Nos. 207-1 and 480-2 be held 
to retain the character of groves, yet the 
plaintiffs would be entitled to the trees 
of spontaneous growth standing on them. 
His contention was that if the plaintiffs 
were owners of the land, on which the 
trees in suit stood, they were entitled to 
anything growing on the land except the 
trees which had been planted by the defend- 
ants and which were fruit bearing trees. 
1 regret I cannot accept that contention. 
In the Province of Oudh a grove-holder 
is entitled, unless a custom or contract is 
shown to the contrary, not only to remain 
in possession and enjoyment of the trees 
of his grove but also to remain in enjoy- 
ment cf the grove land as long as the 
grove remains in his possession as & grove- 
When a landlord gives a plot of 
land to a tenant for planting a grove 
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thereon, the ordinary pfesumption attach- 
ing tosuch a contract is that the tenant 
to whom such land has been given is 
entitled to remain in possession of the 
land also. Indeed, in many cases it is 
absolutely necessary that for the purpose 
of enjoying the produce of trees, the grove- 
holder should remain in possession of the 
land also. The general usage of the Pro- 
vince is also to the same effect. 1 have 
seldom come across acase where a grove- 
holder who was in possession of a grove 
was to remain in possession of trees only 
and the landlord was to remain in posses- 
sion of the land. It may be that a land- 
lord while granting land for the purposes 
of planting a grove thereon might enter 
into a stipulation to the effect that the ten- 
ant would remain in possession of trees only 
and notin possession of the land and that 
he himself would be entitled to take the 
produce of the land. But such a 
contract is so unusual that if a landlord 
wishes to rely upon it, he must definitely 
allege and establish it to the satisfaction of 
the Court. If he fails to do so the ordi- 
nary presumption would be that when the 
land was given for the purpose of planting 
a grove thereon the tenant was to enjoy the 
produce of the land in the shape of grass 
and self-grown trees as long ashe was in 
possession ofthe grove standing on that 
land. That being my view of the case I 
hold that because the plots in suit cun- 
stituted groves of the defendants and by 
virtue of the decisions arrived at by the 
learned District Judge of Fyzabad in the 
year 1837 and by the learned Judicial Com- 
missioner of Oudh in 1889, they are entitl- 
ed to remain in possession of the said plots 
as long as they .maintain the character of 
groves; and the plaintiffs are not entitled 
either te possession of the land or of self-. 
grown trees or of a nature of spontaneous 
growth standing on the land. 

The appeal, therefore, fails and is dismiss- 
ed with costs. 


> A.N, A. Appeal dismissed. 
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CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE DRGRERS Nos. 196 
AND 197 oF 1923. 

July 21, 1925. 

Present:.—Mr. Justice Cuming and 
Mr. Justice Ohakravarti. 

Srematt KUSUM KAMINI DEBI AND 
OTHERS —~PLAINTIFFS—APPELLANTS 
VETSUs 
HARA SUNDAR, MAJUMDAR AND OTHERS 

—DRPFENDANTS—RESPONDENTS. 6. 

Bengal Land Revenue Sales Act (XI of 1859), ss. 10, 
- I]—Revenue sale—Co-sharer fraudulently defaulting 
and purchasing whole estate—Trust—Power of Court 
to order re-conveyance of shares of other co-owners— 
Specification of shares sold, sufficiency of. 

Where the largest co-sharer of an estate, deliberate- 
ly commits default in payment of revenue with the 
intention of getting rid of his co-sharers and pur- 
chasing the estate himself for a low price and 
succeeds in doing so, a Court would, in equity, be 
justified in ordering him to re-convey to the other co- 
sharers their shares of the estate, on such co-sharers 
paying to him the amount of arrears due from them 
fe with their share of the costs. [p. 838, col. 


“Per Cuming, J.—In the case of sale of shares of an 
estate no hard and fast rule can be laid down as to 
what constitutes sufficient specification of the shares. 
There is no rule that any particular specifications 
should be given and that ifsuch specifications are 
not given the notification of sale will be insufficient. 
[p. 887, col. 1.] 

Appeals against a decree of the Addi- 
tional District Judge, Pabna and Bogra at 
Pabna, dated the 22nd July, 1922, reversing 
that of the Officiating Subordinate Judge, 
First Court, Pabna, dated the 30th Sep- 
tember, 1920. 

Mr. Sarat Chandra Roy Choudhuri and 
Babu Debendra Narain Bhattacharji, for 
the Appellants in S. A. No. 196. 

Mr Sasadhar Roy and Babu Jotindra 
Nath Sanyal, for the Appellants in S. A. 
No. 791. A 

Dr. Jadu Nath Kanjilal and Babu Purna 
Chandra Chanda, for the Respondents. 


JUDGMENT. 

Cuming, J.~—These two appeals arise 
out of two suits which were tried along with 
two other suits. The suits were brought by 
some of the co-sharers of a certain residuary 
estate to set aside a certain revenue sale 
which was held in June, 1918. The two 
suits In question out of which these appeals 
have arisen were heard along with two 
other suits of the same nature. The facts 
alleged were as follows:—The plaintiffs 
were co-sharers in the residuary estate Ja 
. Sakhini which is No. 68 in the Pabna 
Collectorate. The sadar jama of the parent 
estate was Rs. 647-7-0. Certain of the co- 
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sharers opened separate accounts and the 
revenue of the residuary share that was left 
was Rs. 562-2-0. Itis with this residuary 
share that we are now concerned. Two of 
the. proprietors of this residuary estate 
mortgaged their entire share amounting to 
some 8 annas to the defendant No. 1, 
Hara Sundar Majumdar. He sued on his 
mortgage and having obtained a decree 
brought the property tosale and purchased 
it in the name of a certain private idol of 
which he was the shebait. This purchase 
was made on the 26th March and the price 
paid was Rs. 25,000. On the 28thof March 
the residuary share defaulted in payment of 
the revenue and it was sold for this arrear 
on the 26th June. On the 22nd of June 
the sale under the mortgage has been finally 
confirmed. 

The plaintiffs in the original four suits 
who were four of the co-sharers in the 
residuary estate sought to set aside the sale 
on the ground that the notices required 
by s. 6 of the Act (XI of 1859) had not 
been complied with: Thenotices had not 
been duly served, they did not contain a 
sufficient description of the property and 
there were other irregularities, as a result 
of which the properties had been sold at a 
grossly inadequate price, the real value of 


‘the property being about Rs. 40,000. Further 


they contended that there had been fraud on 
behalf of the defendant, On this point 
their case was that there was aa agreement 
that the defendant would purchase and 
then he would re-convey their shares of the 
estate tothe plaintiffs. This arrangement 
the defendant failed to carry out. It was 
further their case that the defendant was 
not really the shebatt of the idol as he 
alleged but that he was really acting in his 
own interests and that he had been trying 
for some time to get possession of the whole 
property. 

The case of the defendant was a traverse 
of all the allegations of the plaintiffs. 

The Oourt of first instance decided in 
favour of the plaintiffs. He found that the 
sale for various reasons which I need not 
set out here was liable to be set aside. 

He found that there was not any. agree- 
ment between the plaintifis and the defend- 
ant by which the defendant would purchase 
the estate and then re-convey it to the 
plaintiffs, but he also found that the defend- 
ant deliberately defaulted with the inten- 
tion of buying the estate for himself and 
getting rid of the co-sharers and this he 
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held that the defendant could not be allow- 
ed to do. He, therefore, ‘made the following 
order :—That on the plainiiffs rateably 
‘contributing to the costs of the defendants 
in these suits and paying their share of the 
purchase-money, their shares should be re- 
conveyed to them. If on the plaintiffs 
depositing the money within a certain time 
the defendant did not execute these recon- 
veyances and register them, then the sale 
would be set aside. If the plaintiffs failed 
to deposit the money required in the time 
allowed, the suits of the plaintiffs who de- 
faulted would be dismissed. 


- The defendant appealed to the District. 


Court. 

The learned Judge held that the sale was 
not liable to be set aside for any irregulari- 
ty, that the description of the property in 
the sale notification was sufficient. 

Further there was nothing in the circum- 
stances of the case which would justify the 
Court in ordering thedefendant to re convey 
their shares to the plaintiffs on the pay- 
mentof the share of the purchase-money. 
He, therefore, decreed the appeals and 
ordered that the suits of the plaintiffs would 
be dismissed. Each party was to bear his 
own costs, 

Two of the plaintiffs have appealed to 
this Court. 

Thev are the plaintiffs in Suits Nos. 207 
and 639. 

In appeal two points have been urged. 

Firat, that the notices were not legally 
sufficient. They did not contain the shares 
that were to be sold and as the result of 
this omission the property was sold at a 
very inadequate price as the purchasers 
could not know what was really being sold. 
Now admittedly the sharesthat were to be 
sold were not specified in the sale notifica- 
tion. In dealing with this point the learned 
Judge for certain reasons held that it was 
impossible to specify the shares. He held 
that a number of separate accounts had 
been opened in the estate which did not 
comprise definite fractions of the estate but 
the whole or certain shares of certain 
mouzas. It was not, therefore, possible to 
ealeulate the fraction which the residuary 
share constituted. As, howrver, the sale 
notification contained a list of the mouzas 
comprised in it and the share in each was 
stated and also the revenue was stated that 
was due from the residuary share, it could 
be ascertained from these facts what was 
being sold, 
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Now the sections cfthe Act that deal 
with the question of opening of separate 
accounts are s, JO ands, Il- 

Section 10 provides that when a recorded 
co-sharer of a jcint estate held in common 
tenancy wishes to pay his share of the 
revenue separately he may apply to the 
Collector to open a separate account. In 
that case he has to specify the share held 
by him in the estate. Bythis I presume 
is meant that he will state the amount of 
the share, viz, one anna or two-annas as 
the case may be. There is a second case 
to be considered, viz., when his share con- 
sists of a specified portion of the lands of 
the estate. In this case the applicant mere- 
ly gives aspecification of the land com- 
prised in his share with the boundaries 
together with the sadar jama to be paid on 
it. There would be no difficulty in this 
because the quinquennial registers in the 
Collectorate contain the revenue on each 
estate, mouza by mouza. 

In this case apparently it is not neces- 
sary tostate the share held in the estate 
and this is the case the learned Judge is 
thinking of when he states ‘that the sepa- 
rate accounts comprised not definite frac- 
tions of the estate such as one-anna or 
two-annas but the whole or part of mouzas. 


' In such a case it would not be possible for 


the Collectorate to state exactly what was 
the fractional share of the estate. What, 
therefore. was stated in the notice was the 
actual mouzas and the share in each that 
was to be sold. Further it was stated what 
was the revenue of the skare to be sold and 
the revenue of the parent estate. This it 
seems to me would be sufficient and I do 
not see how any more information could be 
given. A number of decisions have been 
cited to meonthis point. None of them 
really lay down that there are certain 
specifications to be given and that if by 
any chance one of these details is not 
given the notification is not sufficient. Re- 
ference may be madeto the decision in the 
case of Ravaneshwar Prasad Singh v. Baij- 
nath Ram Goenka (1) in which it is pointed 
out that “the object of the law as well as 
the rules of the Board requiring specifica- 
tiou of the properties to be sold is clearly 
to cnable likely purchasers among the public 
to know exactly what was going to Le sold 


(1) 28 Ind. Cas 699; 4? C. 897; 19 C. W. N. 481; 2 
L. W. 355: 17 M. L. T. 321; 21 O. L. J. 412; 13 A. L. 
d. 501; 28 M. L. J. 583; 17 Bom. L. R. 442; (1915) M. W, 
N. 559; 42 I. A. 79 (P. C). 


. 
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and thereby to ensure reasonable com- 
petition. When an estate is going to be 
sold it is not difficult to specify it. In the 
case of shares cf an estate the work of 
specification requires care and attention. 
No hard and fast rule can be laid down 
with regard to its sufficiency, for it must 
vary according tothe facts of each parti- 
cular case.’ So far as I can see in the 
present case the notices did contain suff- 
cient details to enable the purchasers to 
know what they were buying. It contain- 
ed the names of each of the mouzas and 
the share in each to be sold, also the jamas 
of the parent estate and the jama of the 
share to be sold. I must, therefore, agree 
with the learned Judge that the descrip- 
tion was sufficient for the purpose and in 
fact it was the only one possible, This is 
clear on a consideration of the two sections 
that I referred to. I, therefore, hold that 
the sale is not liable to be set aside for any 
irregularity. The next point urged by the 
appellant is that in all the circumstances 
of the case the respondent is bound in 
justice, equity and good conscience to re- 
convey to the co-sharers, who are willing to 
purchase, their share of the property. 

Their case would reem to be that the 
respondent took advantage of his position 
as the largest co sharer to allow the pro- 
perty to be sold in order that he might 
squeeze out his co-sharers. The respondent 
has for a long time been trying to get hold 
of the whole property and with this in view 
he allowed the property to be sold for de- 
faultof paying the revenue. The amount 
of the revenue was small compared with the 
price that the respondent paid for the pro- 
perty. Now, what are the facts? The 
amount of revenue for which the property 
was sold was Rs. 141-16. No doubt the 
respondent could have paid this without 
any difficulty seeing that he paid some 
Rs, 4,500 for the property at the revenue 
sale. The property had defaulted some 
four times before. The last time the ap- 
pellant whose share in the revenus amount- 
ed to some ten rupees had paid some 
Rs. 250 to save the property from sale and 
she could not be expected to repeatedly 
pay this amount to save her small share 
with all the attendant difficulties of re- 
covering the amount from her co-sharers, 
Tre default for which the property was 
sold was for the period ending with the 
3ist March. The respondent had purchas- 
ed at the execution sale onthe 26th March 
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when he purchased in the name of,the 
thakur of which he alleged he was the 
shebait This thakurit is admitted is his 
own private idol. He was thus a co-sharer,’ 
or rather his thakur was, for the Fist for 


which the property was sold. If he had 


been acting bona fide he would not have 
allowed the property of the idol for which 
he was the trustee to be sold for the small 
amount of revenue due and the idol lose 
a valuable property. For itis significant, 
the purchase at the revenue sale was made 
notin the name of the thakur whose in- 
terests he was supposed to look after but 
in hisown name, He was notan outsider, 
for he or rather the thakur whose interests 
he was supposed to be taking care of had 
a mortgage on the property. He was 
obviously a rich man, for he had paid 
Rs. 25,¢00 forthe property when he pur- 
chased it inthe name ofthe thakur and 
Rs. 4,500 for it at the revenue sale. It 
may be argued that he purchased at the 
revenue salein his private capacity and 
that it was the thakur who was a co-sharer. 
I am not impressed by this supposed dual 
capacity of the respondent. Now, no doubt, 
the mere fact that the purchase at the 
revenue sale was by oneof the co-sharers 
would not of itself givethe other co-sharers 
an equity to obtain a re-conveyance of their 
shares from the purchaser on their pay- 
ing to him the proper proportion of the 
expenses which he haŭ incurred. See 
Kurshed Alt v. Dinanath Surma (2). To 
support the claim there must be some- 
thing unfair in his dealings with his co- 
sharers. In thecase of Deonandan Prasad 
v.danki Singh (3) the Judicial Committee 
of the Privy Council advert to the need of 
demanding from each  co-sharer such 
measure of candid dealing as would ensure 
that the co-sharer would not be tempted 
to make a deliberate default with a view 
of ousting his co-sharers and appropriat- 
ing to himself the common property. In 
the present case we find that the respondent 
was the largest co-sharer being the owner of 
8} annas, He had never paid up the revenue 
before to save the estate. He was admitted- 
ly a rich man and could have easily paid 
the necessary money to save the est@te. The 


(2) 49 Ind. Cas. 802; 29 © L. J. 492, 

(3) 39 Ind. Cas 346; 440 573; 21 C. W. N. 473; 
15 A. L. J. 154; 32 M. L. J. 206; 21 ©. W, N. 473: 
1 P. L. W. 294; (1917) M. W. N. 254; 25 C. L. J. 259; 
21 M. L. T. 240; 5 L. W. 526; 19 Bom. L, R. 410; 44 I, 
A. 30 {P, G). * 
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only conclusion to be drawn in the circum- 
stances is that he deliberately defaulted 
with the intention of getting rid of his 
co-sharers and purchasing the estate him- 
self. Ifhe had been acting bona fide it 
seems to me that he would not have allow- 
ed the estate of the thakur for which he 
was the trustee and which he was bound 
to protect to be sold for the small sum 
that was owing as arrearsof revenue. l 
think that this is a case where in equity 
the respondent may be asked to re-con- 
vey to the co-sharers who desire to re-pur- 
chase, on the payment of their share of 
the dues, their share of the property. The 
order, therefore, I make is as follows :— 
The order of the learned District Judge 
dismissing the case of the plaintiff is set 
aside and onthe appellants in these two 
appeals paying to the respondent the 
amount due by them together with any 
costs that the respondent may have incur- 
yed as the result of their default, which 
amount will be ascertained by the Sub- 
ordinate Judge, within two months from 
the date of such ascertainment, the respond- 
ent will re-convey to the appellants by a 
properly registered deed their share of the 
property. In default of the respondent 
executing these deeds and registering them 
after the money has been paid within such 
time as the Court below may think 
reasonable, the Court will execute the con- 
veyances on his béhalf. If the appellant 
or appellants fail within the time to pay 
the above-mentioned sum into Court, his 
or their appeal will be dismissed, ; 
“In the circumstanees of the case I think 
both parties must bear their own costs in 
this litigation in all Courts. l 

Chakravarti, J.—I agree with my 
learned brother in the order he proposes to 
make. 

The residuary estate consisted not only 
of 81 share of the touzi belonging to the 
defendant No. 1 but also of some other 
shares. Only a share of some of the vil- 
lages also formed part of it, In these cir- 
cumstances it appears to me that the 
description given in the notice under s. 6 
might have specified those shares in addi- 
tion to the shares of the villages. This 
would have conveyed a more definite in- 
formation to purchasers. Be that as-it may, 
I agree that the appeal should be allowed 
on the other ground mentioned in the 
judgment of my learned brother. | 

A. N. A. Decree modified, 
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OUDH CHIEF COURT. 
First OCrvin APPEaL No. 31 or 1925. 
March 30, 1926. 
Present:—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Raza. 
ALLAHABAD BANK, LIMITED, 
FYZABAD --DEerenpant-—-APPELLANT 


VETSUS 
Thakur SHEO BAKHSH SINGH 
— PLAINTIFF— RESPONDENT, 

Principal „and agent—Agent for sale of shares— 
Sale by agent by mistake for under value—Re-pur- 
chase of similar shares for use of principal—Princi- 
pal whether bound to accept similar shares offered by 
agent—Damages—Contract Act (IX of 1872), whether 
exhaustive. á 

A principal had authorised his agent to sell certain 
shares with instructions not to sell below a certain 
price The agent through mistake sold them at a lower 
price but finding out the mistake immediately re-pur- 
chased similar shares in the market and held them 
for his principal. The principal sued the agent for 
damages refusing to accept the shares purchased by 
the agent: 

Held, that it was open to the agent as soon as he 
discovered his error to re-purchase exactly similar 
shares of the same concern and hold them for the 
principal and he was not bound to pay any damages 
to his principal inasmuch as by the re-purchase he 
put the principal in exactly the same position as he 
was and no loss of any kind had accrued to the prin- 
cipal. [p. 892, col 2; p. 893, col. 1.) 

The law of principal and agent cannot be consi- 
dered to be cunfined to the exact sections of the 
Contract Act and in considering the rights and 
liabilities of an agent the Courts must look at the. 
exigencies of business life and the situations that 
occasionally arise. [p. 892, cols. 1 & 2.] 

Appeal againsta decree of the District 
Judge, Fyzabad, dated December 9, 1924. 

Mr. Bisheshwar Nath Srivastava, for the 
Appellant. 

Mr. Niamat Ullah, for the Respondent. 

JUDGMENT.—The facts of the suit 
out of which this appeal has arisen have 
been stated in detail by the learned trial 
Judge, but we consider it desirable to give 
the circumstances of the transaction which 
have given rise to the dispute as disclosed 
in the more important letters that passed 
in the course of the correspondence. It 
should be premised that the plaintiff is a 
Government official who was in 1923 in the 
Fyzabad District and that the defendant 
is the Allahabad Bank, Limited, particular- 
ly in reference to the actions of its branch 
at Fyzabad. The plaintiff held 54 Prefer- 
ence share ofa par value of Rs. 100 each 
in the Alliance Bank of Simla, Limited. 

It appearsthatin January, 1923; the plaint- 
iff entered into correspondence with a firm 
of stock brokers im Calcutta—Place, Sid- 
dons, and Gough as to the price at which 
they would be able to sell these shareg. 


1971. O: 1926] 


The brokers replied on the 27th January, 
1923, that the shares were quoted at 83 but 
there were no buyersia the market. They 
wrote again on the 2lst February, 1923, to 
state that there were no buyers that they 
knew of. 

We now come tothe correspondence bet- 
ween the parties:— 

14th March, 1923, Kx. A 1.—The plaintiff 
wrote tothe Fyzabad branch asking the 
manager to sell “the shares for him. He 
enclosed the serip and a blank transfer form 
signed by the plaintiff and gave the Fyz- 
abad branch explicit orders to sell the 
shares at 83 or upwards. 

14th March, 1923, Ex. A-2.—The branch 
replied acknowledging and noting in- 
structions for compliance and sent the 
plaintiff a printed form to fill up authoris- 
ing sale. 

Zist March, 1923, Ex. A-3.—The plaintiff 
sent to the Fyzabad branch the printed 
form filled up authorising the sale at not 
less than 83 a share and agreeing to pay 
commission and broker's chargesat a cer- 
tain rate. 

21st March, 1923, Ex. A-4.—The Fyzabad 
branch sentthe scrip to the Head Office of 
the Bank at Calcutta with instructions 
not tosell the shares at less than Rs. 83. 

23rd March, 1923. Ex. A-O—The Calcutta 
Head Office acknowledged receipt of Ex. 
A-4. 

23rd March, 1923, Ex. A-6—The Cal- 
cutta Office wrote to the Fyzabad branch 
returning the transfer form as being in- 
complete. 

27th March, 1923, Ex. A-7.—The Fyzabad 
branch wrote to the plaintiff requesting 
him to correct the transfer form. 

28th March, 1923, Ex. A-8.—The Fyzabad 
branch having received the transfer form 
corrected, despatched it to the Calcutta 
Head Office who were already in possession 
of the scrip. 

3rd April, 1923, Ex. A-9.—The Head 
Office acknowledged the receipt of the trans- 
fer form. 

“Now comes an important fact. On the 
19th of April, 1928, the Calcutta Head Office 
misapprehending the instructions sold the 
shares at 69 each. 69 was the highest quo- 
tation obtainable in the Calcutta market 
that day. 

20th April, 1923, Ex. A-10.—T he Caleutta 
Head Office informed the Fyzabad branch of 
the fact that the shares had been sold at 
69 each. 
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23rd April, 1923, Hx. A-11.—As soon as 
this letter was received in Fyzabad the 
Fyzabad branch telegraphed to the Calcutta 
Head Office and wrote on the same day ex- 
plaining that the Calcutta Head Office had 
made an error, the instructions having been 
to sell at not less than 83. 

24th April, 1923. Ex. A-12—The Calcutta 
Head Office replied to A-11 admitting and 
regretting the mistake, noting that the 
instructions had been to sell at 83. The 
Calcutta Head Office stated that they would 
re-place the shares by shares purchased in 
the market. 

23th April, 1923, Ex. A-13.—The Calcutta 
Head Office wrote to the Fyzabad branch 
stating that they had re-purchased 54 shares 
at the same rate at which they had sold, 
namely, 69, and requested definite instruc- 
tions as to what they were to do with the 
new shares, informing the Fyzabad branch 
that it was impossible to sell those shares 
at 83 and that the best price they could get 
was 69, 

27th April, 1923, Ex. A-14.—The Fyzabad 
branch sent the following letter to the 
plaintiff: 

“With reference to your instructions of 
21st ultimo to sell 54 Alliance Bank of Simla, 
Limited, Preference shares at a rate not 
below 83 per share, we are informed by the 
Head Office that they cannot be sold at the 
rate mentioned by you. There are sellers 
for them at 69 per share, * Please let us have 
your further instructions.” 

27th April, 1923, Ex. A-15.—The plaintiff 
replied to Ex. A, 14, 

“Dear Sir, 

“With reference to your letter No. 
119/379, dated to-day I beg to reply that the 
present rate of the Alliance Bank of Simla 
Preference share is Rs. 70 as appears from 
the newspaper. If there is no hope of im- 
provement in the market rates they may 
be sold at 70. The rate given by you is 69. 
I leave the matter to your discretion and 
hope you will try to sell them at 70 as 
far as possible. I hope you will show me 
the letter of the brokers through whom my 
shares are sold. If they cannot be sold for 
70 or 69/8 thescrip may be returned to me. 
I do not intend to sell them below 69 ata 
a kane ere 

e agent of the branch wrote 
back of this letter:— ae 

“Dear Sir, 

“Do you wish to sell them at 69 if they j 
cannot be sold ata higherrate ? . 
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The plaintiff wrote in answer under- 
neath: A 

“Yes, but please try to get 70, if pos- 
sible.” 

It is admitted between parties that on 
the evening of the 27th of April, 1923, the 
Alliance Bank closed its doors and sus- 
pended business. The Bank ceased to exist 
as Bank from the morning of the 26th 
April, 1923. It is admitted between the 
parties that the failure of the Bank has 
been complete and absolute and that both 
its ordinary and Preference shares from 
the 27th April, 1923, have become abso- 
lutely valueless. There is not the slightest 
prospect, as can be-seen at present, of those 
shares ever having any value. 

88th April, 1923 Ex. A-16—The plaint- 
iff probably was not aware of the fact of 
the Bank's failure at the time that he wrote 
the letter after the Bank had failed. He 
wrote to the Fyzabad branch as follows: — 

‘In continuation of my yesterday's letter 
I wish to say that I have got an offer of 
above 70 per share and shall be obliged 
if you will kindly instruct your brokers at 
Calcutta not to sell shares at less than 70 
per share. | hope you will kindly send these 
instructions as final and if you think neces- 
gary you can wire. I will pay the cost.” 

28th April, 1923, Ex. A-8—The Fyzabad 
branch being apparently also unaware of 
the fact that the Alliance Bank of Simla 
had suspended busaness, wrote to the Head 
Office to inform them that the shares were 
not to be sold for less than 70 and were to 
be returned if they could not fetch that 
price. 

Sth May, 1923, Ez. A-19.—The Calcutta 
branch transmitted the scrip of 50 shares 
that they had purchased to the Fyzabad 
branch. 

The scrip is before us. The certificate 
was made out on the 27th of April, 1923, the 
date before the Bank closed. Accompany- 
ing the scrip was the transfer deed. The 
serip and the transfer deed were duly made 
over to the plaintiff. We may note here that 
the four other shares of which a certificate 
was made out on the l4th day of May, 1923, 
by the liquidator of the Bank were sent 
later. ‘he 54shares can, however, be con- 
sidered together. 

15th May, 1923, Ex. A-22.—The plaintiff 
on receipt of the transfer form and the serip 
replied to the b yzabad branch:— 

- “Prom the contents of your letter No. 
1} 9-596, dated lzth May, 1923, I am unable 
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to understand whether my shares have been 
sold or not. If sold their price may be 
offered to me otherwise the scrip may bs 
returned I donot know why I am required 
to sign the transfer deed as buyer. Ireturn 
it back to you and hope you will kinaly let 
me know what this transfer means. The 
numbers givenin it do not tally with the 
numbers of my shares. I do not want to 
exchange my shares.” 

It isto be noted that by the time that the 
letter was written the plaintif was in a, 
position to kaow, that the Alliance Bank of 
Simla had failed and that its shares were not 
marketable. 


15th May, 1923, Ex. A-23.—The Fyzabad 
branch replied to the above letter returning 
the transfer deed for signature and adding 
the words:— l 

A Through'an oversight our Head Office 
sold your shares at much lower rate than 
the fixed price at which you wanted to sell 
them; they have, however, re-placed your 
shares. We hope this is now quite clear to 
you.” 


16th May, 1923, Ex. A-24.—The plaintiff 
replied to the above: — 

“With reference to your note 117/648 of 
the L5th May, 1923, I beg to say that I want 
to know at what price and to whom and on 
which date my shares had been sold. On 
knowing these particulars I shall be able to 
understand the bargain. Ido not require 
shares uf other persons ia return and, there- 
fore, return the transfer deed sent by you.” 

2ist May 1923, Ex. A-28.—The Fyzabad 
branch then referred the matter to the Head 
Office. The plaintiff addressed to Fyzabad 
branch again: 

“I had asked you to sell 54 Preference 
shares of the Alliance Bank of Simla at a 
price not below 84 per share and I have 
been informed that you have sold these 
shares, though Ido not know at what price 
you have sold them. Ifyou have sold them 
ata price higher than 84 per share then I 
am entitled to get that price, but in any 
case I should get at the rate of Rs. 84 per 
share if they have uot been sold for more. 
You want me to take an equal number of 
shares in lieu of my shares, but I am not 
prepared to take any share or shares for if 
I had a mind to have shares of that Bank, 
I would not have asked you to sell my own 
shares. I wanted to dispose of my shares 
and you have done it for me.” 

“T now request you to please send me the 
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price after deducting your usual commis- 
sion,” 

23rd May, 1923. Ex. A 39. —The Fyzabad 
branch forwarded that letter to their Head 
Office. Their Head Office replied to the 
Fyzabad braneh:— 

“Dear Sir, 

“We are in receipt of your letter No. 152 
of 16th instant with two letters in original 
from your constituent Babu Sheo Bux Singh. 

“The 54 Alliance Bank Preference ghares 
were received by us with your letter No. 
302 of 21st March with instructions to esell 
them at best rate but not below Rs. 83. 
These shares, however, were sold at Rs. 69 
as per our advice of 20th ultimo and it was 
only when we received your wire of zšrd 
(a copy of which isherewith enclosed) that 
we discovered our mistake. It was due to 
the sale being noted on the card to sell at 
best rate instead of at best rate but not 
below Rs. 83. Whileacknowledging receipt 
of your telegram of 23rd, we also informed 
you in our letter of 24th ultimo that we 
shall re place them by fresh purchase from 
the market.” 

“We bought through our brokers 954 
shares as per our advice of 25th ultimo, out 
of which 50 shares were taken up sent to 
you on &th and 4 shares were taken up and 
sent to you on 22nd instant. 

. “Please explain the circumstances to your 
constiluentand tell, him that we shall be 
glad to nave them transferred to his name 
if he sends the relative transfer deeds duly 
signed by him and properly witnessed.” 

“Your letter Nos. 97 and 99 of i:7th and 
28th ultimo were received on Ist instant 
when these shares were not on the market, 
as the Bank had since closed their doors ” 

Z8th May, 1923, Ex. 7.—A copy of the 
above letter was sent to the plaintiff. 
After he had received it he instructed 
. lawyers who on the 28th May, 1923, served a 
notice upon the Fyzabad branch as 
follows :— 

“In case you fail to pay the price of the 
54 Preference shares of the Alliance. Bank 
of Simlaentrusted to the Allahabad Bank 
for sale and which have actually been sold 
Ly the said Bank, within a week from this 
Gate, a suit will be brought in the proper 
-Court and you shall te responsible fer costs 
and damages.” 

“Thakur Shiva Bux Singh is not prepar- 
ed to purchase 54 shares which the Bank 
wants to force upon him and the two trans- 
fer deedsreceived with your Nos. 117/763 
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On the 25th February, 1924, the plaintiff 
instituted the suit against the decree in: 
which this appeal has been filed. We have 
examined his pleadings carefully. In the 
third paragraph the plaintiff did not admit 
that the shares had been sold at 69 a share. 
In the fourth paragraph he puts forward the 
case thatafter the sale of the said shares 
the Allahabad Bank had come to know 
that the Alliance Bank of Simla had 
closed its doors and that owing to that 
fact the shares had no value in the 
market and that then for the first time 
the Bank wrote to him asking him to 
purchase new shares. The plaintiff claim- 
ed the price of 54 shares at 83 a share with 
interest from the date on which his shares 
were sold, and he dated his cause of action 
as the 4th June, 1923, the date on which the 
notice which he had given had expired. 

The learned District Judge has decreed 
the suit on a valuation of 54 multiplied by 
69 and interest considering that the plaintiff 
was entitled to get the price at which the 
Bank actually sold the shares with interest. 
The learned Judge has refused to recognise 
the circumstance that the defendant Bank 
acess share on behalf of the plaint- 
iff, 

The case presents some peculiar features. 
There appears to us to be no reason to 
suppose that either the plaintiff or the de- 
fendant Bank had any cause to apprehend 
the sudden collapse of the Alliance Bank of 
Simla. Until the 27th April, 1923, each 
party believed that Preference shares in 
that Bank were a good saleable security, 
which, although the par value had fallen to 
the neighbourhood of 70, were likely to 
rise again. The defendant Bank have 
undoubtedly committed a palpable error— 
an error that should not be expected from a 
leading Bank— in ignoring their client's 
instructions not to sell for less than &3. 
Having done so, they took a course of action 
which we do not consider reprehensible 
and at once re-purchased shares in place of 
the shares which they had sold inadvertent- 
ly. The suggestion made by the plaintiff 
in bis plaint that there was anv bad faith 
in the matter is completely without founda- 
tion. The Head Office at Calcutta made a 
mistake and when they discovered their 
mistake they did their best to rectify 
it. If they bad had to pay more than’ 
the price at which they had sold them 
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they would undoubtedly, have had to make 
good the difference themselves. What 
they endeavoured to do was to put the 
plaintiff back in the same position in which 
he should have been had they not made the 
mistake, and such a desire was a natural 
desire on the part of a business man. The 
Fyzabad branch was undoubtedly in error 
in not informing the plaintiff at ence of the 
mistake that had been made, and of the 
course that the Bank had adopted to rectify 
it. There could have been nothing dis- 
honest about the omission, for, as has been 
seen, before the transfer could be made 
complete the sale .certificates had to be 
taken out from the Alliance Bank of Simla 
and the transfer deeds filled up. It would 
have taken in any circumstances some time 
to get the certificates and get the transfer 
deeds filled up, and it may well have been 
that the Fyzabad branch considered that it 
was not necessary to intimate what had 
happened until the papers were ready, In 
our opinion they should have intimated the 
fact at once. But delay would not in ordi- 
nary circumstances have been of very great 
importance. But the circumstances were 
not ordinary. The shares were sold by 
error on the 19th April, 1923. The Fyzabad 
branch was not in a position to intimate 
this circumstance to the plaintiff until the 
23rd April, 1923, as the 22nd was a Sunday. 
The 54 new shares. were purchased on the 
25th April, 1923. The Bank failed on the 
28th April, 1923. 


Now we have it from the evidence of Mr. 
Jones of Place, Siddons & Gough taken on 
commission that from the 20th March, 1923, 
until the Alliance Bank suspended business 
the quotation for these Preference shares 
ranged a maximum of 72to a minimum of 
68. The rate fluctuated from week to week 
and was sometimes lower and sometimes 
higher. On the 17th April, 1923, the shares 
were touching 72. 


The learned trial Judge has repelled the 
suggestion that the defendant Bank could 
possibly be permitted, after it had sold the 
shares in error, to bind the plaintiff by the 

urchase of the fresh shares without his 
authorisation, but we do not accept that 
view. The law of principal and agent can- 
not be considered to be confined by the 
exact sections of the Indian Contract Act, 
-and in considering the liabilitiesand rights 
of an agent the Courts must look at the 
efigencies of business life, and the situa- 
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tions that occasionally arise. An agent who 
makes a mistake must undoubtedly pay the 
penalty for it, but at the same time we 
fail to understand why he should not be 
permitted to rectify hisown error Where, as 
here, the principal says to his agent “Do 
not sell my shares below 83° and by a mis- 
understanding he sells them at 69 he cer- 
tainly cannot hold his principal bound 
to accept the sale at, 69. But why 
should he not, as soon as he discovers his 
error, re-purchase exactly similar shares 
in the same concern and hold them 
for his principal? By sodoing he has 
caused no real change in the situation. 
Undoubtedly if in order to obtain the new 
shares he had to pay more than the price 
at which he had sold the old, he would 
have to bear the loss himself, but we do 
not understand that an agent would be de- 
barred from taking such a course of action 
as the course of action taken by the defend- 
ant Bank here provided he put his prin- 
cipal in exactly the same position that the 
principal was in before the mistake was 
made. By the re-purchase of these shares 
the defendant Bank undoubtedly put the 
plaintiff back in the position in which he 
had been before, and from that act of the 
defendant Bank no loss of any kind accrued 
to the plaintiff. The defendant Bank 
gained nothing by the transaction. It is 
perfectly true thata few days afterwards 
the newshares became as valuable as the 
old shares would have been, but the fact 
that the defendant Bank was now holding 
for the plaintiff 54 shares of different num- 
bers than the 54 shares whose original 
scrip had been handed over to him in no 
way affects the value. The value disap- 
peared because the Alliance Bank suspend- 
ed business, not owing to the sale and the 
re-purchase. Undoubtedly if by the act of 
the defendant Bank the plaintiff had in- 
curred any loss the Bank as agent would 
have had to make it good. But did the 
plaintiff incur any loss through the action 
ofthe Bank? In our opinion he did not. 
He incurred loss because he had instructed 
the Bank to sell these shares at not less 
than 83 and because, before the market 
touched 83, the shares became valueless 
and practically ceased toexist. Ifthe Bank 
had carried out the plaintiff's instructions 
to the letter the plaintiff would have been 
in actually the same position ashe is now 
—the holder of 54 valueless shares and in 
these circumstances we find that he has 
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undergone no loss asa result of the action 
of the defendant. 

The learned Counsel for the plaintiff has 
in this Court put forward as a case that 
he had aright to ratify the transaction to 
sell as soon as it came to his knowledge 
and, as a matter of fact, he had ratified. 
On the facts we are clearly of opinion that 
he did not ratify it. If he wishes us to 
regard his claim asa claim that, because 
the Fyzabad branch did not inform him at 
the outset that these shares had bean sold 
at 69 contrary to his instructions and did 
not ask him whether he would ratify the 
transaction and accept the rate of 69, he 
is, therefore, entitled to aclaim for dam- 
ages against the Bank in respect of the 
failure so to inform him, it is sufficient to 
say that zo such plea was ever taken in 
the plaint or to pleadings and that the 
Bank was not asked to meet such a case, 
It is now suggested that such a case might 
have been brought; but wecannot consider 
the point here. Weare satisfied to leave 
the matter, as we have already stated, on 
our finding that although under the pro- 
visions of the law the defendant Bank by 
acting contrary to the directions given by 
the plaintiff was bound to make good to 
the plaintiff any loss sustained in conse- 
quence of their so acting, no loss was gus- 
tained by the plaintiff in consequence of 
the mistake of the defendant Bank, and 
we, therefore, consider that the suit must 
fail. We allow the appeal and dismiss the 
suit. But in view of the fact that the 
Bank largely brought the suit on itself by 
its omission to give the necessary informa- 
tion at the right time we direct that the 
parties pay their own costs both in this 
Court and in the Court below. 

A. N. A, Appeal allowed. 
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MADRAS HIGH COURT. 
Seconp Cryin APPBAL No. 1305 or 1923. 
March 12, 1926. 
Present:—Mr. Justice Devadoss. 
CHENGALVALA VENKATASIVA RAO 
—PLAINTIFR—APPELLANT 


Versus 
IDARAPALLI VENKATARATNAM— 


DEFENDANT No, 1— RESPONDENT. 
Madras Proprietary Estates Village Service Act (II 


of 1894), s. 15—Collector, direction of, to landholder 


to dispense with one of two offtcers—Hetention of one 
oficer, whether amounts to new appointment. 
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Where under s.15 of the Madras Proprietary Est 
Village Sarvice Act a landholder dispenses with one of 
two officers in a village and retains the other under the 
direction of the Oollector, the person so retained can- 
not be held to have been “newly appointed" to the 
office and no person can, therefore, claim right to 
the ofise by virtue of any hereditary right. 

Second appeal against a decree of the 
Subordinate Judge, Rajahmundry, dated the 
22nd December, 1922, in A.S No, 144 of 1929 
(A.S. No. 117 of 1922, District Court of 
Godavari) preferred against that of the Court 
of the Additional District Munsif, Rajah- 
mundry, in O. S. No. 54 of 1920 (O. §. 
No. 582 of 1919, District Munsif’s Court, 
Amalapur). 

Mr. G. Lakshmanna, for the Appellant. 

Mr. P. Somasundaram, for the Respond- 
ent, 

JUDGMENT.—The only point urged 
in this second appealis that the defendant 
was appointed to a new office and that the 
plaintiff who has the preferential right to it 
is entitled to claimit. From the proceed- 
ings itis clear that the Collector directed 
one of the officers to be dispensed with and 
the other to be retained. This proceeding 
of the Collector was under the Proprietary 
Village Service Act of 1894. In accordance 
with the direction of the Collector the land- 
holder acting under s. 15 (2) dispensed with 
the services of one and retained the services 
of the other. It cannot be said that the 
person who was retained in office was newly 
appointed to that office. He having been 
retained in the office, the plaintiff has no 
right to the office by virtue of any heredit- 
ary right. The point has been properly 
decided by the lower Courts and there is no 
reason to interfere with the decree of the 
Subordinate Judge of Rajahmundry. 

In the result the appeal fails and is dis- 
missed with costs. 


V. N. V, Appeal dismissed. 
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OUDH CHIEF COURT. 
Second CIVIL Appran No. 489 or 1925. 
April 13, 1926. 

Present:—Mr. Justice Misra. 
Thakurian ANPORNA KUER—PLAINTIFp 
——APPELLANT 
VETSUS 
RAM RATAN SINGH—Derenpantr— 
RESPONDENT. 

Oudh Rent Act (XXII of 1886), s. 60—Suit to eject 
tenant after dismissal of tenant's suit to contest notice 
of ejectment—Jurisdiction of Civil Court—Tenant 
continuing in possession, whether trespasser. 

A suit for ejectment of a tenant after he had ° 
unsuccessfully objected to a notice of ejectment can- 
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not be instituted ina Civil Court, if, in spite of the 
dismissal of the sui to conjest the notice of eject- 
ment, the tenant continues to be in possession. [p. 
895, col. 1.] : 

` The proper remedy of the landlord in such cases is 
to apply to the Revenue Court to eject the tenant 
under s. 60 of the Outh Rent Act. [ibid] 

Sidhi v. Bhaiya Tirbhawan Dat Ram (1), relied 

on, 
A tenani cannot be treated as a trespasser until 
he has besn formally ejected from his land or until 
actual possession of his holding has been received 
by the landlord, [ibid ] 

Second appeal against a decree of the 
Additional Subordinate Judge, Sultanpur, 
dated the July 15, 1925, reversing that of 
the Munsif, Sultanpur, dated the January 
28, 1925. : i 

Mr. Naim Ullah, for the Appellant. 

Mr. Hyder Husein, for the Respondent. 


JUDGMENT. —This is an appeal aris- 
ing out of a suit for possession brought by 
the plaintiff-appellant against the defend- 
ant. The facts of the case are that the 
appellant is a taluqdar of Miupur Dhaurwa 
and is the owner of the village Baksora, 
District Sultanpur, in whichis situate the 
land in suit. The defendant-respondent, 
Bam Ratan Singh, together with two other 
persons, was a tenant of the said land on 
behalf of the plaintiff. A notice of eject- 
ment was issued by the plaintiff against 
these persons andasuit was brought by 
them to contest the said notice. | The suit 
was dismissed and the notice of eject- 
ment was upheld’ on the 18th May, 1920, 
The plaintiff then applied to the Revenue 
Court for.assistanc2 to eject the defendant. 
Formal delivery of possession was alleged 
to have taken place, but it was subsequent- 
ly cancelled by the Revenue Court on the 
17th August, 1921, on the ground that the 
alleged dakhal dihant was not com- 
plete. The plaintiff appealed against this 
order to the Commissioner of Fyzabad but 
subsequently withdrew her appeal. The 
plaintiff has brought the present suit in 
the Civil Court for recovery of possession 
of the same land on ‘the allegation that she 
actually got possession of the land and that 
the defendant illegally took possession 
thereof in 1922, 

The defendants contended that they al- 
ways cofttinued to remain in possession of 
the land and had never been ejected there- 
from and the suif was not maintainable in 
the Civil Court agains! them. 

. The learned Munsif of Sultanpur who 
tried the suit held that the plaintiff had 
succeeded in obtaining possession of the 
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land in suit and had remained in posses- 
sion of ths same during the years 1921-22 
and on that finding he gave the plaintiff a 
decree for the land in suit. 

Ono appeal the learned Additional Sub- 
ordinate Judge of Sultanpur took a differ- 
ent view and after considering the evidence 
on the record he came to the conclusion 
that the plaintif had never succeeded in 
obtaining possession of the land and that 
the defendants had remained in possession 
throughout. In these circumstances he was 
of opinion that the plaiatift's suit in the 
Civil Court for ejectment of the defend- 
ants was not maintainable. On that view 
of the case he dismissed the plaintiff's suit. 

The plaintiff taluqdar has now appealed 
against the said decree of the Additional 
Sabordinate Judge and in appeal the con- 
tention put forward by the learned Pleader 
who has argued the case on her behalf 
in this Court is that the suit is maintain- 
able in the Civil Court. ` 

I have heard the arguments at great 
length in this case and havecome to the 
conclusion that the decision of the learned 
Subordinate Judge is correct and must be 
maintained. On the findings arrived at by 
the lower Appellate Court it is clear that 
the plaintiff never succeeded in obtaining 
possession of the land insuit and that the 
defendant continued in possession in spite 
of the fact that the suit brought to contest 
the notice of ejectment was dismissed. 
The position, therefore, is that the plaint- 
iff is suing in the Court a tenant for eject- 
ment of the lands in his occupation, when 
the suit brought bythe latter to contest 
the notice of ejectment has failed but the 
plaintiff has not succeeded in getting pos- 
session of the land. It appears to me that 
on the above state of facts the plaintiff's 
suit brought in the Civil Court is not 
maintainable. If the plaintiff had succeed- 
ed in ejecting the defendant from the 
land in suit or had otherwise obtained 
possession and the defendant had there- 
after taken possession of the same land 
she would have been justified in suing the 
defendant and his co-tenants in the Civil 
Court. It is clear from the evidence filed 
in the case that although the formal deli- 
very of possession was alleged to have 
taken place in June, 1920, yet it wasa 
fictitious proceeding and the actual delivery 
of possession had not taken place. It has 
also been found asa matter of fact by the 
lower Appellate Court that the plaintiff 
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had never succeeded in obtaining posses- 
sion of the land out of Court as was alleged 
by her inthe plaint. It, therefore, see ns 
to me that the proper course for the plaint- 
iff to take is again to apply tothe Revenue 
Court for assistance to eject the defendant 
under s. 60 of the Oudh Rent Act and as 
long as that has not been done, the plaintiff 
is not entitled to treat the defendant re- 
spondent as a trespasser and to sue for his 
ejectment in the Divil Court. In this view 
I am supported by a decision of thé late 
Court of the Judicial Commissioner of 
Oudh decided so far back as the year 1890 
in Sidhi v. Bhaiya Tirbhawan Dat Ram (1). 
Mr. Burkitt, A.J. C., decided in thatcase that 
a suit for ejectment ofa tenant instituted 
in the Civil Court after he had unsuccess- 
fully objected to a notice of ejectment but 
had retained possession of his holding can- 
not be entertained by that Court. It was 
decided in that case that the Civil Court 
- had no jurisdiction. to entertain the suit 
founded on such a cause of action. It was 
also remarked in that case that if a tenant 
had been ejected by the Revenue Court but 
had subsequently entered again into pos- 
session, the Civil Court would have juris- 
diction to entertain the said suit inasmuch 
asatenant by re taking possession after he 
had been ejected according to law would 
have become a trespasser. It appears to 
me thata tenant cannot be treated as a 
trespasser until he has been formally eject- 
ed from his land or until the actual pos- 
session of his holding has been received by 
the landlord. In the caseof Raja Bhagwan 
Bakhsh v. Ambar Singh (2) it was held by 
the Board of Revenue that as long as the 
tenant continues in the occupation of his 
holding and is not legally ejected, he can- 
not be treated as a trespasser. I am also 
of thesame opinion. Ifthe landlord has 
not been able to successfully eject the 
defendant by proceedings taken under s. 
60 of the Oudh Rent Act he can apply to 
the Revenue Court again for assistance to 
eject the tenant but as long as he has not 
formally ejected the tenant, he is not en- 
titled to treathimas atrespasser, I, there- 
fore, hold that the order passed by the 
learned Subordinate Judge is correct. The 
appeal, therefore, fails and is dismissed 
with costs. 
AL NLA. 


W (1890) Select Case 180. | 
1 Duniane Board of Revenue Decisions Vol, 
p. 318. 


Appeal dismissed. 
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MADRAS HIGH COURT. 
Cryin Revision Pavition No. 81208 1924. 
March 25, 1926. 

Present :—Mr. Justice Devadoss. 
SELLAN—PLAINTIPE —PETITIONER 
versus 
VETHIYAN PARY \N—DeErenxpant— 

ResronD nv. ou 

C. P. C. (Act V of 1998), O. IX, r. 8—Dismissal 
of suit for dzfault—A pplication to restore—Previous 
diligense —Posting too many cases. p 

Where a plaintif was ready with his witnesses on 
sevəral oczisioas before tha date when the suit came 
on for hearing and had paid batta for witnesses for 
various heirings and the previous adjournments were 
by the Oourt for want of tine but on the final day 
the Court refused to grant plaintiff's request for 
adjournment to produce witnésses and dismissed the 


uit: 

Held, that in consideration of the previous diligence 
of the plaintiff in the conduct of his case and the 
likely impression in plaintiff's mind on account of 
prior adjournments that the case might not go on 
that day also, the Court ought to have granted time 
to enable the plaintiff to produce his witnesses. 

The practice of posting too many cas:s which could 
not by any possibility bs disposed of in a day com- 
mented upon. 

Petition, under s. 25 of Act IX of 1887, 
praying the High Court to revise a decree 
of the Court of the Subordinate Judge, 
Salem, in S. O. S. No. 247 of 1923. ; 

Mr. K Sankara Sastri, for the Petitioner. 

Mr. K. G. Ramaswami Ayyangar, for the 
Respondent. 


JUDGMEN T.—Thisis an application to 
revise the order ofthe Subordinate Judge 
of Salem in 8. 0.8.No. 247 of 1923, The 
learned Subordinate Judge refused to grant 
an adjournment at the request of the plaint- 
iff and dismissed the suit. The plaintiff 
was ready with his witnesses on several 
occasions before 21st January, 1924, when the 
suit came on for hearing. From the decree 
it appears that he paid subsistence allow- 
ance to the extent of Rs. 23-4-0 and from 
the sub poenas now produced it is clear that 
he was ready on several oveasions when 
the Court adjourned the suit for want of 
time. The Court could have granted some 
time inconsideration of the fact that he 
was ready on previous occasions, to enable 
him to produce his witnesses. ‘The practice 
of posting too many cases which could not 
by any possibility be disposed ofdn a day” 
is responsible for the impression in the 
minds of partes that their cases would not 
be takenup on theday to which they are 
posted. The plaintiff might have thought 


that the same would not be taken up on” . 


2ist January, 1924, to which it was adjourned 
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seeing that on at least three or four previous 
occasions the Court adjourned it for want 
of time. | think, in the circumstances, the 


. Subordinate Judge ought to have granted 


a few days time to enable the plaintiff to 
produce his witnesses. I, therefore, set aside 
the decree of the Subordinate J udge and 


. direct him to restore the suit to file and 


dispose of it according to law. 
tioner is partly responsible for the lower 
Court’s order and, therefore, he is. not 
entitled to the costs of this application. 

V. N. V. Order set aside. 


OUDH CHIEF COURT. 
EXECUTION OF DECREE APPEAL No. 12 
oF 1926. 

May 13, 1926. 

Present:—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Raza. 
GAURI SHANKAR—Dzcrex-Hotper 
APPELLANT 
VETSUS 
Kunwar JANG BAHADUR— 

J UDGMENT-DEBTOR—RESPONDENT. 

C. P. C. (Act V of 1908), O. XXI, r. 15—Limita- 
tion Act (IX of 1908), Sch. I, Art. 182, cl. (5)--Execu- 
tion of decree—A pplication by joint decree-holder for 
execution of his share of decree amount, whether one 
in accordance with- law—Partial execution of decree, 
legality of. 

An application by one of two persons jointly in- 
terested in a decree for execution of one half of the 
deoretal amount to which he is entitled is not one in 
accordancs with law within the meaning of Art. 182, 
cl. (5) of Sch. Ito the Limitation Act, inasmuch as 
itis not open to a party to apply for ‘partial execu- 
tion of a decree. ` 

Ram Autar v. Ajudhia Singh (1), Collector of 
Shahjahanpur v. Surjan Singh (2) and Banarsi Das 
v. Maharani Kuar (8), relied on. 

Appeal from a decree of the Subordinate 
Judge, Hardoi, dated the January 22, 1926. 

Mr. Zahur Ahmad, for the Appellant, 

Mr. M. Wasim, for the Respondent. 

JUDGMENT.—This is; an appeal 
against a decision of the learned Subordi- 
nate Judge of Hardoi rejecting an ap- 
plication for execution of a decree as barred 
by limitation. The decree was originally 
in favour of a certain Sri Kishan who died 
in-1917. The names of Gauri Shankar and 
Ram Sahai were substituted for his name 
as decree-holders. Ram Sahai applied on 
the 2nd of May, 1922, for exeeution of only 
half of the decretal amount. There is a 
series of decisions of the .Allahabad High 
Court which lay down that under the old 
law which has not been altered in this par- 
e 
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ticular it is not open to apply for a partial 
execution. These decisions: are contained 
in Ram Autary. Ajudhia Singh (1), Col- 
lector of Shahjahanpur v. Surjan Singh (2) 
and Banarsit Das v. Maharani Kuar (3). At 
page 31“ of the last named decision are 
quoted certain remarks of Peacock, O. d., 
in an older Calcutta case in which the 
learned Chief Justice gave at length the 
reasons for the rule. Weare of-opinion. 
that the rule as stated-in these decisions. 
is stated correctly and is in effect the rule 
laid down in O. XXI, r, 15 of the present 
C.P.C., and so we have no doubt as to 
the fact that the application of the 2nd 
May, 1922, was nota good application and 
that it could not be given effect to. As 
a matter of fact it was not given effect to, 
for, although an order of attachment was 
issued under it, the order of attachment was 
without result as no property was found to 
attach. On the 25th July, 1922, Gauri Shan- 
kar asked to be made a party to execution 
but not to be made a party to the previous 
application. -He asked that execution 
should issue for the whole decree but did 
not explain in what way he wished to exe- 
cute the decree. The Court laid down 
that the decree could not be executed par- 
tially and dismissed the whole proceedings, 
declaring that Gauri Shankar should be 
made a party in all future proceedings. 
which should be forthe execution of the 
whole decretal amount. We have not been 
able to find any effective dpplication after- 
wards until’the application which the 
learned Subordinate Judge has now dis- 
missed of the 2lst April, 1925.° We con- 
sider that the learned Subordinate Judge 
has applied the correct. law’ to the sub- 
ject. We do not consider that’ there has 
been in this matter any application which 
can be considered under the provisions of. 
Art. 182, cl. (5) of Act IX of 1908 as an ap- 
plication in accordance ‘with law to the 
proper Court for execution within three 
years of the period of the last application, 
nor can we find that there has been any step- 
in-aid of execution. In :these circum- 
stances we consider that the learned Sub- 
ordinate Judge arrived at a correct conclu- 
sion and dismiss this appeal with’ costs. 


A. N. A, ppeal dismissed, -. 
(D 1A, 231; 1Mad. L. R. 309; 1 Ind. Dee. (w. s) 


ae 4 A. 72; A. W. N. (1881) 120; 2 Ind. Dec, (N. s.) 


“6 5 A. 37; A. W, N. ee) 140; nd. “Dec. (x. 3.) 5. 
“Page of 5 A.~| Hd.] ee 
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OUDH CHIEF COURT. | 
First -Cıvıl APPEAL No. 20 or 1924, 

: May 13, 1926. < 
Present:—Sir Louis Stuart, Krt., Chief 
Judge, and Mr. Justice Miera.. 
Chaudhri AHMAD AZIM —PLAINTIFE— 

APPELLANT 
versus 
- Chaudhri SAFI JAN AND orargs— 


DEFENDANTS—RESPONDENTS. 

Oudh Estates Act (I ef 1869), ss. 13, 14-—Exemption 
in favour of younger son—Transfer of property 
. in List No. 2, effect of—Family settlements, con- 

struction of—Absolute estate—Condition defeating 
absolute estate, validity of—Maintenance grant, whe- 
ther absolute or life-estate—‘As proprietor’, ‘for ever", 
‘in perpetuity’, ‘generation after generation’, ‘naslan 
bad naslan’, ‘batnan bad batnan’, meaning and effect 
of—Estoppel, conditions necessary for—Muhammadan 
Law—Dower—Widow's right of possession in lieu 
of, whether heritable—Acquisitions of life-estate- 
holder, whether aecretions—Aceretions, law relating 


to. 

Section 13 cl. (2) of the Oudh Estates Act applies 
to a younger son ofa talukdar whose name is entered 
in List No. 5 and who does make a transfer of the pro- 
perty covered by that List. It cannot be held that 
ifa talukdar's name is entered in two Lists, List 
No. 2 and List No. 3 or 5, and he makes a transfer of 
his property in List No,2 to his younger son, the 
transfer is good without the formalities required by 
s. 13 or that all the property transferred is to continue 
to remain talukdari property. The intention of the 
Legislature inmaking on exemption in favour of a 
younger son of a taludar whose name was entered in 
List No. 5 or List No. 3, is to make that exemption 
operative only when the property transferred is of the 
said List. [p. 901,‘col. 1.] 

Deeds of family arrangement are of a nature entire- 
ly their own and therule ‘of interpretation which 
would be applicable to pure deeds of transfer cannot 
be permitted to be applied in the case of such deeds. 
A deed of family settlement must be read as a whole 
and the-intention of the parties must be gathered 
from the various provisions contained therein and 
such intention must be respected. It will not be safe 
to look toone portion and ignore the other. The 
settlement must stand or fall as a whole. [p. 903, col. 
` 1; pe 905, col. 2; p. 906, col. 1.) 

There is norulé of law that where the purport of 
a grant is maintenance the estate conferred cannot be 
absolute. The nature of the estate granted depends 
on ‘the construction of the particular deed. But, 
where the terms ofa grant are not clear and there 
are inconsistent conditions in the deed itself pointing 
to opposite conclusions, the safe rule is to construe 
the document as a whole and not to hold it to confer 
absolute title merely onthe ground that the words 
used are.‘as proprietor’ and ‘for ever’ and ‘in per- 
petuity.’ LP. 906, col. 1.) 

The words ‘naslan bad naslan’ and ‘batnan bad 
batnan’ ordinarily purport-to create an absolute 
estate but their meaning can be controlled by sur- 
- rounding circumstances, and by other clauses in the 

deed itself. [p. 905, cols. 1 & 2. A 
” Oonditions which would not be valid in the case of 
ordinary deeds under the ordinary law may be valid 
and enforceable when forming part of a family settle- 
ment. [p. 907, col. d : i 

[Oase-law discussed.] 


57 


- 
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` A clause ina deed laying down thatan absolute 
estate isto be divested sn the happening ofa par-. 
ticular contingency is not invalid. [p. 912, col. 2.] 

By a deed of family settlement certain villages 
were. granted to the brothers of a talukdar for 
maintenance to be held in perpetuity and for ever, 
generation after generation, but by a subsequent 
clause it was provided that if no male issue was born 
to a grantee then the female issue would be allowed 
maintenance and the widow of the grantee was to 
remain in possession of the property during her life- 
time and after her the property was to be divided 
among the surviving brothers: j 

Held, (4) that the estate conferred on each of the 
brothers was an estate in its inception of an absolute 
character, but heritable only by the male descendants 
of the, grantees and by the widow and the surviving 
brothers on the widow's death; [p. 907, col. 1.] 

(ii) such an estate could validly be conferred under 
a family arrangement, and was not void on the 
ground that it created a course of succession contrary 
to the personal law of the grantees ; [ibid.] 

(iii) the conditions must be treated as defeating tbe 
absolute estate on a contingency and as such were 
enforceable both under English and Indian Law. [p. 
909, col. 2: p. 910, col. 1.) 

Ilt is one of the essential conditions for the appli- 
cation of the rule of estoppel that the person pleading 
the same must have acted on the faith of the repre- 
sentation made by the other and changed his position 
to his detriment. [p. 913, cols. 1 & 2.] 

The possession of a Muhammadan widow of her 
deceased husband's property in lieu of dower is herit- 
able. [p. 913, col. 2.} 

The general rule as to accretions is that property 
acquired by a person out of the income of the pro- 
perty of which he is not the absolute owner must be 
deemed tobe his exclusive property and cannot be 
considered to bean accretion to the property in his 
possession unless it “is clear that the person who 
acquired that property intended to incorporate the 
property so acquired by him with the prop&rty in his 
possession. [p. 914, col. 1.] l 

Appeal against a decree of the Additional 
Subordinate Judge, Hardoi, dated the 15th 
February, 1924. 


Messrs. Bisheshwar Nath and Shahanshah 
Husain, for the Appellant. ; 

Messrs. E. R. Kidwai, ‘Niamatullah, M. 
Wasim and Sh. Ghulam Jilani, for the 
Respondents. 


JUDGMENT. 

Misra, J.—This is an appeal arising 
out of a suit for possession brought by 
the plaintiff-appellant in the Court of 
the Subordinate Judge, Hardoi, in res- 
pect of certain properties situate in the 
districts of Unao and Hardoi left by ona 
Chaudhri,Ali Jan. He died on the llth 
of December, 1909 and the property re- 
mained in possession of his widow Musam- 
mat Sajida Bibi till her death in October 
1918. The plaintiff claims the property as 
heir -to Musammat Sajida Bibi. 

The history of the family of the Ohau- 
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dhris of Sandila to which Chaudhri Ali 
Jan belonged is as follbws:— 
One Chaudhri Hashinat Ali was talukdar 


'* whose name was entered in List No 1 at 


No. 98. He had two kinds of property, the 
first his own ancestral taluka called by the 
name of Kakrali, situate in the district of 
Hardoi, and the second an estate granted to 
him by the British Government situate in 
the district of Unao, called by the name of 
Arvi Rahmanpur.- With 1egard to. the 
Kakrali estate his name was recorded in 
List No. 2 at No. 37, and as regards Arvi 
Rahmanpur his name was recorded in List 
No. 5 at No, 24. Chaudhri Hashmat Ali died 
in 1872, After his death his second son 
Chaudhri (afterwards Raja) Khaslat Husain 
succeeded him. It is said that Hashmat 
Ali had executed a deed of gift in 1871 in 
favour of Khaslat Husain a few months 
prior to his death. Chaudhri Jawed Ali 
was the eldest son of Khaslat Husain and 
his son is Chaudhri Ahmad Azim, the 
plaintiff in this case. Chaudhri Khaslat 
Husain died on the 26th of June, 1882, and 
was succeeded by his only son Chaudhri 
Mohammad Azim.. Chaudhri Mohammad 
Azim died on the 24th January, 1902, leav- 
ing 5 sons, Chaudhri Mohammad Jan, 
Chaudhri Ali Jan, Chaudhri Nabi Jan, 
Chaudhri Ahmad Jan and Chaudhri Safi 
Jan and five daughters as shown in the 
pedigree attached to this judgment, One 
of the sôns Chaudhri Hasan Jan had died 
during his father’s lifetime. The dispute 
in this case relates .to the property left by 
one of the sons named Chaudhri Ali Jan. 
He had married one Musammat Sajida Bibi 
a sister of Chaudhri Ahmad Azim—the 
plaintiff in this case, 

On the death of Chaudhri Mohammad 
Azim disputes arose regarding succession to 
his property and they were settled among 
his five sons, named above, by an agreement 
executed on the 5th of February, 1902 (vide 
Ex. C-1, printed record, p. 40). By virtue 
of that agreement Chaudhri Mohammad 
Jan was recognised as the talukdar succes- 
sor of Chaudhri Mohammad Azim, and 
guzara (maintenance) was fixed for the other 
four brothers. It was agreed that each of 
the sons should get a guzara of Rs. 300 
per mensem and that properties should be 
allotted to them in lieu of the said guzara. 

' Ohaudbri Ali Jan was, accordingly, given 
certain properties in lieu of his guzara. It 
consisted cf two villages, one Biyarigaon and 

“ the other Katra Auras, both situate in the 
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district of Unao, He was also given certain 
groves in Sandila and one-half share in 
certain houses occupied by tenants (riyaya) 
anda similar share in the residential house 
situate in Sandila., A number of villages 
were set apart for the payment of debts of 
Chaudhri Mohammad Azim amounting to a 
little over three lacs. 
Chaudhri Ali Jan also built during his 
lifetime a residential house for himself 
and planted a grove and acquired certain 
other properties by sale and mortgage. | 
As stated above he died on the llth of 
December, 1909, and was succeeded by his 
wife Alusammat Sajida Bibi, who remained 
in possession of the property left by her 
husband for her lifetime and acquired 
certain other properties. She died on the 
17th of October, 1918. The plaintiff claims 
the property left by Sajida Bibi as her 
brother and heir. His case is that Chau- 
dhri Ali Jan was the absolute owner of the 
propeities mentioned above and that alter 
his death Musammat Sajida Bibi became 
entitled to one-fourth share in the said pro- 
perties as a childless widow and to the pos- 
session of the rest in lievi of her dower-dekt. 
His allegation is to the effect that he is 
entitled to that one-fourth share of the pro- 
perty as heir to his sister Musammat Sajida 
Bibi, and also entitled as her heir to remain 
in possession of the three-fourths share 
till the dower-debt due to his deceased 
sister Musammat Sajida Bibi has been paid. 
Being the only heir of Sajida Bibi he’ set 
up his exclusive title to the properties 
acquired by Musammat Sajida Bibi herself. 
Before the trial of the suit commenced, a 
compromise was arrived at between the 
plaintiff and the Deputy Commissioner, 
Hardoi, representing the Court of Wards 
who was defendant No. 1 on the record and 
Chaudhri Nabi Jan defendant No. 2. This 
compromise was filed in Court on the 17th 
of July, 1920. By virtue of that compro- 
mise the plaintiff became entitled to an 
8-annes share in the properties given to 
Chaudhri Ali Jan under the agreement of 
1902 and also in those subsequently acquired 
by him in his lifetime. The contest, thence- 
forth, remained only in respect of the re- 
maining property. The suit was mainly 
contested by Chaudhri Safi Jan defendant 
No. 3. It was urged by him in defence 
that under the family settlement embodied 


inthe agreemént ofthe 5th of February, 


1902, Chaudhri Ali Jan was not an absolute 
owner of the property granted to him by 
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the said deed, but only a limited owner and 
that under the terms of the said agreement 
Sajida Bibi also took merely a life-estate 
and consequently on her death there was 
nothing which could be inherited by the 
plaintiff. It was denied by him that 
Musammat Sajida Bibi took possession over 
any portion of the property in lieu of her 
dower-debt and that such a right to posses- 
‘sion, if any, wag heritable. It was also 
pleaded that the properties acquired by 
Ohaudhri Ali Jan should be treated as 
accretions to the original property and for 
the purpose of inheritance they must bear 
the same character. As to the residential 
house built by Chaudhri Ali Janit was 
contended that the land on which the house 
stood had been given to him in lieu of his 
one-fifth share in the ancestral residential 
house and consequently that house also 
went along with the property granted to 
him under the agreement. 

It was urged on bahalf of the contesting 
defendants that the plaintif as representa- 
tive of Chaudhri Ali Jan and Musammat 
Sajida Bibi was estopped from disputing 
the validity of the agreement of 1902. 

The above-mentionel pleas are embodied 
in the followingamongst other issues framed 
by the learned Subordinate Judge:— 

Issue No. 4.—Whether Chaudhri Ali Jan 
was an absolute owner of the properties 
mentioned in List A? Or whether he had 
only a limited right as defined in the agree- 
ment dated 5th February, 1902 ? 

Issue No. 5.—Whether Sajida Bibi succeed- 
ed to her husband, Ali Jan, under the agree- 
ment of 1902 or whethershe inherited one 
portion of the property as a widow and 
took the rest of the property in lieu of her 
dower ? 

Issue No. 8.—Js plaintiff as brother of 
Musammat Sajida Bibi entitled to possess 
“ the property in lieu of dower due to. his 
sister ? 

Issue No. 9.—Whether the properties 
specified in Lists O, D and E were accretions 
to the. property of List A and would they 
as such follow the character of the said pro- 
perty in the matter of inheritauce ? 

Issue No, 10.—Whether property at No. (6) 
of List A ceased to belong to Chaudhri Ali 
Jan by virtue of some exchange as alleged 
by defendant No, 3? 

Issue No. 11—-Whether the grove and 
the house entered at Nos. 3 to 5 of List A 
were brought into existence after the agree- 
mentof 1902? Ifso, what is its effect ? 
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Issue No. 15.-~Whether the agreement of 
1902 is invalid according to Mubammadan 
Law? Is it not, therefore, binding on plaint- . 
iff? 

Issue No, 16.—Was the property in suit 
in the hands of Chaudhri Muhammad Azim 
governed by Act I of 1869? If so, how does 
it affect the validity of the agreement deed 
in question ? 

Issue No. 17,—Whether the plaintif as a 
representative of Chaudhri Ali Jan and 
Musammat Sajida Bibi .is estopped from 
disputing the validity of the agreement of 
1902 ? 

On the points involved-in these issues thé 
findings of the learned Subordinate Judge 
are to the effect,— 

(1) that the property in the hands of 
Chaudhri Mohammad Azim was governed 
by Act [of 1869 and not by Muhammadan 


aw; 

(2) that the agreement of the 5th Febru- 
ary, 1902, wasa valid agreement and on its 
proper interpretation Chaudhri Ali Jan took 
oaly a limited and not an absolute interest 
and that after his death the property went 
to his widow for life under the terms of the 
said agreement and that after her death the 
property reverted to the brothers of Chau- 
dhri Ali Jan; 

(3) that it was not established that the 
possession of Musammat Sajida Bibi over 
any portion of the properly was in lieu of 
her dower-debt, and that even if that be 
proved such right to possession was not 
heritable; 

(4) that the property mentioned in Issue 
No. 9 constituted an accretion to the pro- 
perty originally granted to Chaudhri Ali Jan 
under the agreement of 1902 and for the 
purposes of inheritance and succession it 
bore the same character; | 

(5) that the houses and groves left by 
Ohaudhri Ali Jan also bore the same cha- 
racter as the property given to him for his 
maintenance under the aforesaid deed of 
1902; 

(6) that the plaintiff could not claim the 
share in the ancestral residential house 
at Sandila because Chaudhri Ali Jan had 
relinquished his share in exchange fer land 
on which he had built his residential house 
at Sandila; and 

(7) that the plaintiff as representative of 
Chaudhri Ali Jan and Musammat Sajida 
Bibi was estopped from disputing tha 
validity of the agreement of 1902. 2 

As a result of these findings the learned 


+ 


‘to one-fourth share 


900 


Subordinate Judge, by his judgment and 
decree dated the 16th of February, 1924, 


_dismissed the plaintiff's suit except with 


regard to the property for which he had 
become entitled to a decree by virtue of the 
compromise entered into between him and 
the defendants Nos. land 2. 

The plaintiff has now come up to this 
Court in appeal against the said decree of 
the learned Subordinate Judge. The points 
now raised on his behalf in appeal are :— 

(a) that the property in the hands of 
Chaudhri Mohammad Azim was not govern- 
- by Act Iof 1869 but by Muhammadan 

aw ; : 

. (b) thaton a proper interpretation of the 
agreement dated the 5th of February, 1902, 
it conferred on Chaudhri Ali Jan an 
absolute estate in respect of the properties 
granted to him under the said deed, and so 
far a3 its provisions went to curtail the 
absolute nature of his title, they were 
invalid both under the general principle of 
law and specially under the Muhammadan 
Law, and that the plaintiff was not in any 
way estopped from challenging the validity 


of thedeed on the lines indicated above; 


_ (c) that on evidence produced in the case 
it had been established that Musammat 
Sajida Bibi was in possession of the pro- 


perty left by herhusband in lieu of her 
-dower-debt and that the plaintiff as her 


heir was entitled jn law to remain in posses- 


sion thereof; 


(d) that the properties acquired by Chau- 


‘dhri Ali Jan and Masammat Sajida Bibi 
could not be treated as accretions to the 


-propérty granted to Chaudhri Ali Jan and 
that the plaintiff was in any case entitled 
in these properties 
acquired by Ali Jan and absolutely entitled 
to the whole of the properties acquired by 
Musammat Sajida Bibi; 

(e) that it had not been established on 


the evidence on the record that Chaudhri 


Ali Jan had exchanged his one-fifth share 
‘in the ancestral residential house for the 
land on which he had built his own residen- 
tial house; 

(f) that the residential house built by 
Chaudhri Ali Jan and the grove planted by 


him were his exclusive property and his 
“widow should be held entitled to one-fourth 


share in these properties and after her 
death the plaintiff should be held entitled 
‘to that share as her exclusive heir; and 

” (g) that costs had been wrongly awarded 


aa the case. 
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We have heard the parties at great length 
in this appeal and have also taken time to 
consider our judgment. We propose to 
deal with each of these points in order. 


A,—Character of property in the hands of 
Chaudhri Mohammad Azim, 


Itis an admitted fact, as stated in the 
earlier portion of this judgment, that 
Chaudhri Hashmat Ali was the original 
taluktlar and his name was entered in List 
No. 1 at No. 98 and in List No, 2 at No. 37 
and in List No. 5 at No. 24. It was also 
admitted before us during the course of 
the arguments that he had madea gift of 
all the properties belonging to him to his 
s:cond son Chaudhri Khaslat Husain on 
the 14th of March, 1871, shortly before his 
death which occurred on the 23rd of Feb- 
ruary, 1872. Ins. 14 ofthe Oudh Estates 
Act, 1869, as it stood before the Amending 
Act of 1910 came into force, it was provided 
that “if any talukdar or grantee shall 
heretofore have transferred or bequeathed, 
or if any talukdar or grantee, or his heir 
or legatee, shall hereafter transfer or 
bequeath, the whole or any portion of his 
estate, to another talukdar or grantee, orto 
such younger son as is referred to ins. 13 
cl. (a) or to a person who would have 
succeeded according to the provisions of 
this Act to the estate or to a portion thereof, 
ifthe transferor or testator had died without 
having made the transfer and intestate 
the transferee or legatee and his heirs and 
legatees shall have the same rights and 
powers in regard to the property to which 
he or they may have become entitled under 
or by virtue of such transfer or bequest 
and shall hold the same subject to the same 
conditions and to the same rules of suc- 
cession as the transferor or testator.” It is, 
therefore, clear that if Chaudhri Khaslat 
Husain, the second son of Chaudhri Hash- 
mat Ali, can be treated as a person coming 
within s. 13 cl. (2), the gift made by 
Chaudhri Hashmat Allin his favour would 
not takethe property out of the provisions 
of Act I of 1869, and the property would 
continue to be the talukdari property sub- 
ject to the same rules of inheritance as 
provided for in the Oudh Hstates Act of 
1869. To determine this question involves 
two points—firsat whetherthe property gifted 
to him was a property of List No. 2 or of 
List No. 5, and secondly, whetherifthe pro- 
perty conveyed to him was of List No. 2, he 
would still be treated as a person coming 
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within cl, (2)of s. 13. In order to determine 
the first point we shall have to refer to 
several documents on the record. 

{After considering these documents the 
judgment proceeds :—] 

Our conclusion, therefore, is that these 
two villages did not form part of the pro- 
perty granted to Chaudhri Hashmat Ali by 
the British Government and he cannot, in 
our opinion, be treated as a grantee under 
List No. 5 in respect thereof. j 

Regarding the second point our opinion 
is that s. 13 cl. (2) refers to a younger son 
of a taulkdar whose name is entered in List 
No. 5 and who does make a transfer of the 
property covered by that List. We find it 
difficult to hold that ifa talukdar's name 
is entered in two Lists—that is List No. 2 
and List No. 3 or List No. 5—and he makes a 
transfer of his property in List No. 2 to his 
younger son the transfer should be con- 
sidered to be good without the formalities 
required under s. 13 or that all the property 
transferred is to continue to remain taluk- 
dari property. The construction, which we 
are inclined to put on ss, 13 and 14, is that 
the intention of the Legislature in making 
exemption in favourof a younger son of a 
talukdar whose name was entered in List 
_ No. 5 or List No. 3 was to make that exemp- 
tion operative only when the property trans- 
ferred was of the said List. We are supported 
in this view by the observations of Young, 
J. O. and Burkitt, A. J. C., in a case reported 
as Babuain Sukhraj Kuer v. Babu Sheo 
Sahai Singh (1). During the course of the 
arguments reliance was also placed on the 
Baragaon case commonly known as the 
Sandila case decided by their Lordships of 
the Privy Council and reported as Mata 
Prasad v. Nageshar Sahai (2). In that case 
Raja Fateh Chand was a talukdar whose 
name was entered in List No. lat No. 107 
and he possessed two sorts of property, onein 
List No. 2in respect of which he was entered 
at No 43 which was situate in the Hardoi 
district and the otherin List No. 5 at No. 29 
situate in the district of Kheri. He made an 
unregistered Willin respect of his Hardoi 
property, which was List No. 2 property, in 
favour of his younger son, Wazir Chand. 
The question arose whether the property in 
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the hands of Wazir Chand was still a 
talukdart property or whether it had passed 
out of the provisions of the Act. Two `’ 
arguments were raised in that case in sup- 
port of the plea that the property was 
‘still talukdari and subject to the operation 
of the Oudh Estates Act of 1869. One was 
to the effect that Wazir Chand being the 
younger son of a talukdar whose name was 
entered in List V, was a privileged person 
as stated incl. (2)ofs 13 of Act I of 1869 
(as it stood before its amendment in 1910). 
The other was to the effect that even if the 
property had passed outof the provisiong 
of the Act it had been brought again 
within the Act by the passing of the Amend- 
ing Act IIIof1910. Both these arguments 
were repelled by the trial Court and in the 
Court of Appeal and also before their 
Lordships of the Privy Council, the point 
was not any further contested. In these 
Courts the contest was only as to the 
second point but the argument was re- 
jected and the property was held to 
have passed out of the provisions of the 
Act when it’ was transferred by Fateh 
Chand in favour of Wazir Chand and it 
was held to have continued to remain as 
such in spite of the passing of the Amend- 
ing Act II of 1910. We are, therefore, of 
opinion that the property in the hands of 
Khaslat Husain, when it was transferred by 
Hashmat Ali in his favour fn the year 1871, 
had passed out of the provisions of ActI of 
1869 and was no more talukdari property, 


A.—TInterest taken by Chaudhri Ali Jan 
under the deed of 5th February, 1902. 


This isthe most important point to be 
decided in the case and depends on the 
interpretation of the deed of agreement 
dated the 5th of February, 1902. It was 
contended on behalf of the plaintiff-appel- 
lant that on a proper interpretation of the 
said deed of agreement an absolute estate 
had been conferred on Chaudhri Ali Jan 
in respect of the properties granted under 
the said deed and so far as it went to curtail 
the absolute nature of itstitle it was invalid 
both under the general principles of law 
and especially under the Muhammadan 
Law. It was also contended that the 
plaintiff as the heir of Musammat Sajida 
Bibi was not in any way estopped from 
challenging the validity of the deed on the 
ground stated above, and that the learned 
Subordinate Judge waswrong in holding - 
that the plaintif was estopped. In reply 
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it was argued on behalf of the respondent 
that the said deed of agreement was a deed 
. Of family settlement, and in order to dis- 
cover its true meaning it ought to be 
read asaa whole, and if so read, the deed 
did not confer an absolute and an indefeasi- 
ble estate of inheritance upon Chaudhri 
Ali Jan. Ona proper interpretation of the 
deed, it was urged, it could only be inter- 
preted to cover a life-estate on Chaudhri 
Ali Jan—at best an absolute estate defeasi- 
ble on his dying without leaving any male 
issue, subject to this condition that the 
property was to go to his widow for her 
lifetime. : 

We now proceed’ to interpret the deed of 
the 5th of February, 1902, 


The first thing, which we have to doin this 
connection, is to depict to our mind the 
circumstances in which the family consist- 
ing of the sons and daughters of Chaudhri 
Mohammad Azim stood soon after his death. 
He died on the 24th of January, 1902, and 
the deed of agreement was executed within 
a fortnight of his death on the 5th of 
February, 1902. Chaudhri Hashmat Ali was 
admittedly the talukdar of the entire pro- 
perty held by him. The major portion of 
the property was entered in List No. 2 and 
the rest in List No.5. The sanad had been 
conferred upon him by the British Govern- 
ment in respect of each of these properties 
and hismame was entered as talukdar in 
List No. l attached to Act I of 1869. He 
remained in possession of the said property 
up to a -few months prior to his death in 
1872, when he executed the deed of gift, 
it is said in 1871, in favour of his son 
Chaudhri Khaslat Husain. Chaudhri 
Khaslat Husain remained in possession of 
the property up to the date of his death. 
According to the interprstation then put 
upon the provisions of Act I of 1869, 
Chaudhri Khaslat Husain was deemed by 
every body as talukdar, the succession to 
whose property would be governed by Act 
1 of 1869. It was onlyin the year 1904 that 
the decision of their Lordships of the 
Privy Councilin Balraj Kunwar v. Jagatpal 
Singh (3) was delivered and came to be 
known*in this country. Itis a matter of 
history that the decision introduced a view 
which had not been accepted previously 
by the people of the Province, so much so 
that the Legislature attempted to restore 
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the former view by Amending Act IIT of 
1910. Chaudhri Khaslat Husain died on 
the 26th of June, 1882, and was succeeded 
by his only son Chaudhri Mohammad Azim 
as his heir and successor to all the pro- 
perties held by his father. Chaudhri 
Mohammad Azim, as stated above, died on 
the 24th of January, 1902. Soon after the 
death of Chaudhri Khaslat Husain, a deed of 
agreement was executed between the father 
of Mohammad Azim and his sons under 
which Chaudhri Mohammad Jan was ad- 
mitted to be the successor and representa- 
tive ofthe then talukdar Mohammad Azim. 
On the death of Mohammad Azim in 1902 
there was, therefore, a settled impression in 

the minds of all the descendants of Chaudhri 

Mohammad Azim that the property in his 

hands was talukdari, and that Mohammad 

Jan was the legitimate successor to the 

taluka and that his brothers and sisters 


“were only entitled to maintenance. Disputes 


of all sorts had arisen in the family and 
they were all settled by the agreement 
executed amongst all the sons of Mohammad 
Azim on the 5th of February, 1902. Most 
likely Mr. Roberts, the then Officiating 
Deputy Commissioner of Unao, who, it 
appears, was a friend of the family helped 
the brothers to come to a settlement as 
would appear from the fact that he was an 
attesting witness to the deed. 

It, therefore, appears to us.to be clear from 
the circumstances in which the family stood 
at that timethat. the said deed was a deed 
of family settlement.: It was contended on 
behalf of the appellant that the property 
in the hands of Khaslat Husain had lost 
the character of talukdar1 property and came 
to begoverned by the ordinary Muham- 
madan Law. The character of the property 
in the hands of Khaslat Husain remained 
the same in the hands of Mohammad 
Azim and after the latter's death Chau- 
dhri Ali Jan would be entitled to his 
share under the Muhammadan Law. It was 
further contended thatit would be fair to 
presume that the two villages in the 
district of Unao and some other property . 
in the district of Hardoi which he got 
under the deed of Sth of February, 1902, 
were granted to him absolutely. 

Although we have given our finding on 
the first point that the List No. 2 property in 
the hands of Chaudhri Khaslat Husain had 
passed out of the provisions of Act I of 
1869 and was governed for the purpose of 
succession by ordinary Muhammadan Law 
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_ Yet this was by no means clear to the brothers 
and sisters of Mohammad Jan. They had, 
as stated above, already entered into an 
‘agreement among themselves during the life- 
time of their father Mohammad Azim re- 
cogaising the status and position of Moham- 
mad Jan as the legitimate successor to the 
taluka of Chaudhri Mohammad Azim. And 
this was their belief in 1902 when their 
father Chaudhri Mohammad Azim died. If 
in those circumstances the brothers of 
Mohammad Jan settled their disputes with 
him and took certain properties in lieu of 
maintenance to which alone they considered 
that they were entitled and also gave certain 
. lands to their sisters yielding anet annual 
profit of Rs. 600per annum we must come 


to the conclusion that the agreement they 


entered into actually constitutes a deed of 
family settlement. The deed besides giving 
certain villages tothe brothersin lieu. of 
guzara also fixed for each an annuity of 
. Rs. 600 per annum payable to their grand- 
mother, that is, the widow of Chaudhri 
Khaslat Husain and to their brother's wife, 
that is the widow of Chaudhri Hasan Jan. 
Provision was also made for setting apart 


certain property to liquidate the debts left. 


by Chaudhri Mohammad Azim. All these 
points only go to confirm usin our opinion 


that the deed of agreement dated the 5th of ` 


February, 1902, was not a deed of transfer 
executed by Mohammad Jan in favour of 
his brothers but was a deed of family 
settlement, 

Having arrived at the conclusion that the 
deed was adeed of family settlement it 
appears to usthat the argument of the 
learned Advocate for the plaintiff-appellant 
that the said deed was a deed of transfer 
and that the rule of interpretation applic- 
able to transfers from one person to another 
should be applied cannot be accepted. 
Deeds of family settlement are of a nature 
peculiarly their own and the rule of inter- 
pretation which would be applicable to pure 
deeds of transfer cannot be permitted to be 
appliedin the case of such deeds. The deed 
of family settlement must be read as a 
whole and the intention of the parties must 
be gathered from the various provisions con- 
tained therein and such intention should be 
respected, 

We now proceed to state in brief the pro- 
visions contained in the deed of agreement 
dated the Sth of February,.1902. The parties 
to the deed were Chaudhri Mohammad Jan, 
Chaudhri Nabi Jan, Chaudhri Ahmad Jan 
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and Chaudhri Safi Jan—all sons of Chaudhri 
Mohammad Azim. In the preamble to the 
deed it was recited that their father, the 
aforesaid Chaudhri Mohammad Azim, died ` 
on the 24th of January, 1902, and that under 
the deed ofagreement previously executed 
on the 8th of August, 1882, Chaudhri 
Mohammad Jan had been admitted to be 
the successor and representative of the 
talukdar and that under the said agreement 
it had become incumbent on Chaudhri 
Mohamman Janto fix the guzara of the 
other brothers of his family, and in order 
to. settle this matter proposals had been 
put forward by Chaudhri, Muhammad Jan 
and unanimously accepted by the other 
brothers which were now being reduced to 
writing. Clause 1 of the deed provided that 
the name of Chaudhri Mohammad Jan would 
be entered in respect of the talukdari pro- 
deed provided 
that the guzara of Rs. 300 per mensem or 
Rs. 14,400 per annum had been fixed for the 
four brothers and the villages mentioned 
in Sch. A annexed to the deed had been 
set apart for the said purpose which were 
to be held in perpetuity and for ever, 
generation after generation with proprietary 
powers. The brothers were to pay to the 
talukdar the Government revenue, and the 
balance of the profits were to be appropriat- 
ed by them. Clause 3 fixed a guzara of 
Rs.50 per mensem or Rs, 600 per annum 
for each of the fivesisters of Mohammad Jan 
to whom also lands wereassigned in lieu 
thereof in perpetuity and for ever, with prc- 
prietary powers. Goverment revenue of 
these lands was to be paid to the talukdar 
who was required in his turn to deposit the 
entire revenue payable in respect of the 
taluka to the Government. Clause 4 of the 
deed set apart certain property mention- 
ed in Sch. B attached to the deed 
of agreement for payment of the debts 
of Chaudhri Mohammad Azim which 
were found to amount to three lacs and 
ten thousand rupees. It was also pro- 
vided in thesame clause that after paying 
off the debts, if any property remained in 
the hands of the talukdar, then it was to 
he divided into two shares, one-half going 
to him, or to him who would then be the 
talukdar, and out of the remaining half 
property yielding a profit of Rs. 12,000 
yearly was to go to the four brothers and 
their heirs in equal shares, that is Rs, 3,000 
toeach of them and property yielding an 
annual profit of Rs, 3,000 was to go in equals 
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shares to the five sisters at the rate of 
Rs, 600 per annum or. Rs. 50 per mensem. 
It was stated that this property. which was 
to go to the brothers and sisters was to be 
held by them as proprietors and in perpetui- 
ty with power of transfer. Clause 5 of the 
deed gave certain grove land to each of 
the brothers and sisters, and land, 60 bighas 
pucca, was given to the five sisters in equal 
shares. Clause 6 provided for the payment 
ofan annuity of Rs. 600 per annum to each 
of the two widows of the family—one the 
grandmother of the parties, that is, the 
widow of Khaslat Husain and the other the 
widow of their deceased brother Chaudhri 
‘Hasan Jan. Clause7 provided that the houses 
of tenants (riyayd) situate in Sandila and 
residential houses—pucca and kham—situ- 
ate in the same town were to be divided 
among the brothers in equal shares but 
Chaudhri Mohammad Jan was to be respon- 
sible for the ordinary annual repairs. 
Olause 8 provided that Chaudhri Moham- 
mad Jan was to be liable for the marriage 
expenses of the two unmarried sisters, the 
amount for which was fixed at Rs. 21,000 
for the marriage of each. Clause 9 pro- 
vided that Chaudhri Mohammad Jan was 
to be liable for the messing expenses of 
his brothers and sisters as long as they 
remained joint in mess but sheuld they 
separate from each other then Chaudhri 
Mohammad Jan was to give to each of the 
brotherg landedeproperty yielding Rs, 50 
per mensem in lieu of their feeding ex- 
penses. Olause 10 provided for the pay- 
ment of certain personal debts due from 
Chaudhri Ali Jan and Chaudhri Ahmad 
Jan. Clause Il provided that the entire 
property acquired by Chaudhri Mohammad 
Azim in the name of his sons by means 
ef mortgage or sale was to go into the 
possession of Chaudhri Mohammad Jan 
and was to be treated as his self-acquired 
property. Clause 12 provided that the gold 
and silver ornaments belonging to the 
brothers were to be handed over to them 
after their being redeemed from the Bank 
and were to be their property. Clause 13 
provided that after the receipt of the 
guzara land Chaudhri Mohammed Jan was 
not ing any way to be liable for the 
guzara of any of his brothers or sisters 
either in the present or in the near 
future and the moveable property belong- 
ing to the family, except that which was 
to bə treated as a talukdar’s parapher- 
nalia like the sliver kauda and an ele- 
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phant hauda, was to be equally divided 
amongst the brothers. It was clearly. laid 
down in this clause that thereafter the. 
brothers and sisters were to have no claim 
of any sort regarding any property move- 
able or immoveable, found in the posses- 
sion of Mohammed Jan or his heirs and 
representatives, Olause 14 laid down that 
with regard to the talukdari property and 
the property of the male guzaradars, it 
had been settled that” Mohammad Jan 
was to be the permanent owner of the 
property that remained in his possession 
after the grant of the guzara and after 
his death the male child, born of a 
biradari woman, wasto be the ownerand 
successor of the estate like him. If he 
left no male issue then the guzara of 
Rs. 350 per mensem was to be paid to 
his widow until the debts had been paid 
off and after the debts had been paid off 
Rs. 450 per mensem was to be paid. The 
daughters of Mohammad Jan were to be 
allowed a guzara of Rs. 50 per mensem 
such as was given to his own sisters. 
Mohammad Jan was also given, in case 
of his having no male issue, the power 
to declare any one of his brothers or their 
woman to be his 
successor, representative and heir. If he 
failed to nominate his successor, the 
succession was to be governed by Act I 
of 1869. Then comes themost important 
clause, namely cl. 15, which laid down 
the rule of succession to the property left 
by the male guzaradar. It was provided 
that if no male issue was born to a 
guzaradar then the female issue of his 
was to be allowed only the maintenance 
and the widow of such a guzaradar was 
to remain in possession of the property 
for her lifetime without power of transfer — 
and after her death the property was to 
go to the brothers and was to be divided 
equally amongst them. The guzaradars 
were also given powers, in case of their 
having no male issue, to adopt any from 
amongst their brothers or their issue by 
a biradart woman and the guzara was to 
go to the adopted son after the death of 
the widow. .Clause 16 was a pre-emption 
clause providing for the brothers and their 
issues to have a prior right to purchase 
the property according to the market 
value in case it was sold by any of them. 
Olause 17 was ths last clause and it pro- 
vided for a further sum of Rs. 1,800 per 
annum to Chaudhri Nabi Jan wh) was. 
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to- look after the management of the 
estate, In the end it was stated that all 
the brothers would have no further claim 
or dispute against Mohammad Jan and 
his successor and representative and would 
consider him ‘to be the talukdar and as 
an elder and the head of the family and 
act according to his wishes. We have 
tried to give as succinctly as-possible the 
provisions of the deed of agreement dated 
the othiof;February, 1902. In order*to go 
through it in detail reference may be 
made to Ex, Cl, printed on page 40 of the 
Record (Part III). . 

The-first point which was argued with 
great vehemence by the learned Advocate 
for the plaintiff-appellant was that the 
deed of agreement created an absolute 
estate of inheritance. Reference was made 
to the use of the words in cl. 2 where 
it was stated that the villages given to 
each of the brothers were to be given 
to them in perpetuity for ever, generation 
after generation with proprietary powers, 
the words used in the Vernacular being 
“Waste dawam wa hamesha ka naslan 
bad naslan wa batnan bad batnan ba 
akhtiar malikana. Reference was also 


made to the words used in cl. 4 in res-: 


pect of the property left in the hands of 
the talukdar after the satisfaction of the 
debts of Chaudhri Mohammad Azim. It 
was stated there that the balance of the 
property was to be divided amongst the 
brothers and sisters and their heirs and 
representatives were to have in respect of 
the same property the power to transfer 
like any proprietor in perpetuity, the 
words in the Vernacular being “Warsan wa 
janashinan ko malikana ikhtiarat intiqal 
_ waste dawam wa hamesha. ke hasil rahenge.” 
Then reference was made to cl. 5 where 
the grove land had been given to the 
brothers with proprietary powers, the 
words being “Ba tkhtiar-i-malikana.” Re- 
ference was made to cl. 6 of the deed 
to show that where the intention was to 
give a life-estate, it was stated in clear 
terms that the particular annuity was to 
be enjoyed during their lifetime and 
without power of transfer. It was urged 
with reference to the ruling of the Privy 
Councilreported in Thakur Harihar Bakhsh 
v. Thakur Uman (4) that where the words 
used in a document were “Naslan bad 


(4) 14 O. 296 at p. 307; 1t I. A? 7; 11 Ind. Jur. 196; 
4 Sar, P. O. J, 765; Rafique and Jackson's P, O. No. 
95; 7 Ind. Dec. (xN. s.) 196 (P. O.). 
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naslan” the obvious inference was that 
absolute interest had been conferred under 
the document. It was next urged that- 
the use of the word -“Ba tkhtiar-1-mali- 
kana” incl, 2 clearly indicated that the 
intention was to confer an absolute estate 
of an alienable and heritable character. 
In this connection reference was made to 
two cases decided by their Lordships of 
the Privy Council reported as Lalit Mohun 
Singh Rou v. Chukkun Lal Roy (5) and 
Surajmani v. Rabi Nath-Ojha (6). It was 
also urged that the mere fact that the 
property had been conferred upon the 
brothers for their guzara or maintenance 
should not curtail the absolute interest 
if such an interest had clearly been con- 
ferred by the deed. Reference in this con- 
nection was made to a ruling in Muhammad 
Faiz Ahmad Khan v. Ghulam Ahmad 
Khan (7), We may at once state in res- 
pect of the aforesaid contention that if the 
deed of agreement dated the 5th of Feb- 
ruary, 1902, had been a deed of gift, pure 
and simple, and not a deed of family 
settlement, and if there had not been a 
subsequent clause in the deed in the 
shape of cl. 15 restricting the scope of 
the earlier cl. 2, we should have had no 
hesitation in coming to the conclusion 
that the estate conferred under the deed 
on each of the brothers including Chau- 
dhri Ali Jan was of ane absolute nature 
and in such a case it would have been 
permissible to argue that the subsequent 
condition in the deed prescribing a par- 
ticular course of inheritance was unen- 
forcible. 


In our opinion, however, the deed being 
a deed of family settlement, as indicated 
by us, it must be read as a whole in 
erder to find out what the intention of 
the parties was, and what was actually 
intended to be conferred upon the bro- 
thers in lieu of guzara. In order to put 
a proper construction upon the deed it 
safe to merely 
look to one portion of the deed and to 
ignore the other. Such an attitude would 
not be permissible even when one has to 
interpret an ordinary deed of transfer or 
an ordinary Will, much less would it be in 


(5) 24 0.834 atp. 849; 241. A. 76; 10. W.N. 387; 
T Sar. P. C. J. 155; 12 Ind. Dec. (N. s.) 1224 (P. O.). 

(6) 30 A. 8L at pp. 89,90; 5A.L. J.67; TOLJ. 
131; 35 I. A. 17; 12 ©. W. N. 231 (P. 0). 

(7) 3A. 490; 21. A. 25; 4 Sar. P. C. J, 218; 2 Ind.» 
Dec. (N. s.) 241 (P. 03. 
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the case of a family settlement, where the 
settlement must be taken as a whole and 
not in parts. If one part was to be reject- 
ed the whole settlement would fall to pieces. 
The settlement must stand or fall as a 
whole. 
There can be no doubt that one of the 
. primary objects of the settlement embodied 
in the deed dated the Sth of February, 
1902, was to provide for the maintenance 
of the brothers. Itis stated so clearly in 
the preamble to the deed. In Rameshwar 
Bakhsh Singh v. Arjun Singh (8) their Lord- 
ships ofthe Privy Council laid down that 
when the purport-of the grant was the 
maintenance of the’ grantee, there was a 
prima facie indication that the grant was 
intended only to be for life and that its 
true construction was not extended by the 
use of the words “proprietor” and “for 
aver” in the document. A case previously 
decided by their Lordships of the Privy 
Council reported as Muhammad Abdul 
Majid v. Fatima Bibi (9) was. referred to 
by their Lordships for the proposition that 
the words “always” and “for ever” used 
in the instrument disposing of the property 
did not in themselves denote an exten- 
sion of interest beyond the life of the 


person named as taking, the intention be-. 


ing satisfied by the interest being for life 
only. We do not wish to lay down the 
broad prepositions that In no case where 
the purport of the grant 18 maintenance 
the estate conferred can be an absolute 
estate. ‘This would, in our opinion, depend 
on the construction of the particular deed 
taken as a whole. If the deed stated 
clearly that the grantee was to have an 
absolute interest, such interest cannot be 
controlled by the mere fact that the motive 
of the grant was maintenance, but where 
the terms of the grant are not clear and 
there are inconsistent conditions in the 
deed itself pointing to opposite conclusions, 
the safe rule is to construe the document 
ag a whole and not to hold it to confer ab- 
solute title merely on the ground that the 
words used were “as proprietor” and “for 
ever’ and “in perpetuity.” 

As tothe use of the words “naslan bad 
nasilan“ and “batnan bad batnan,” we might 
state that we are fully aware that the ordi- 
nary purport of these words is to confer an 


(8) 23 A. 194; 28 I. A. 1; 7 Sar. P. O. J. 804 


Py A.39: 191. A. 159; 4 Sar. P. O. J. 670; 4 Ind. 
Dec. (N. 8.) 937 (P. O.). 


AHMAD ‘AZIM V, SAFI JAN, 


(97 I. ©. 1926] 


absolute estate, but even their meaning can 
be controlled by the surrounding circum- 
stances. In Ram Narayan Singh v. Ram 
Saran Lal (10) the jagir of a village in 
Raj Ramgarh, Chota Nagpur, had been 
conferred in the following -terms:—‘You 
with your putra poutradi will continue to 
enjoy the same.” The line of the direct 
lineal heirs of the grantee having failed, 
the collaterals had claimed the property. 
The evidence tendered in the case showed 
that the jagirs granted in Raj Ramgarh 
were by custom resumable on the failure 
of lineal heirs, in the male line of the 
original grantee. Their Lordships of the 
Privy Council held that although the 
words “putra poutradt” standing by them- 
selves would confer an absolute interest, 
yet in view of the fact that a jagir, which 
must be taken prima facie to be only an 
estate for life, and also the fact that in 
Raj Ramgarh, jagirs had always been in- 
herited by the male line ofthe grantee, 
it could not be held thatthe intention was 
to confer an absolute estate. It is, there- 
fore, legitimate for usto state that although 
ordinarily the use of the words “naslan bad 
naslan, would imply an absolute estate 
of heritable and alienable character, yet the 
use of the words must be controlled by 
the subsequent clause, namely clause (15) 
of the deed. 

At this stage we can profitably repro- 
duce clause (15) of the agreement. As 
stated above it laid down that ifno male 
issue was born te a guzaradar, then the 
female issue would be allowed maintenance 
and the widow of the guzaradar was to 
remain in possession of the entire property, 
without power of alienation during her life- 
time, and after her death the property was 
to be divided among the surviving bro- 
thers. It is clear from this provision that 
the property given to each brother was 
after his death to go only to his male 
lineal descendants and on failure of them, 
the property was to go- to his widow, for 
her life, and after her death it was to go 
to the surviving brothers. It can, in our 
opinion, be fairly argued that where the 
words “naslan bad naslan” and “batnan bad 
bainan” are used in clause (2), the idea 
was notto make a guzara resumable after 
the death of the particular grantee but to 


(10) 50 Ind Cas. 1; 46 ©. 683; 29 O. L. J. 332; 36 M. 
L. J. 344; 17 A. L. J. 398; zi Bom. L. R. 597; 23 0. 
W.N. 866; (1919) M. W. N. 518; 26 M, L, T, 207 
(PUI < 
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make it heritable and heritable only by 
‘the lineal male descendants. It is obvicus 
that such male lineal descendants would be 
covered by the expressions “naslan” (pro- 
geny) and ‘‘batnan” (womb). 

We have, therefore, come to the conclu- 
‘sion that under the deed of agreement dated 


the 5th of February, 1902, ‘the estate con- ’ 


ferred upon each of the brothers was an 
estate in its inception of an absolute charac- 
ter, but heritable only by the male‘lineal 
descendants of the grantee and by his 
widow for her lifetime in case there was no 
such descendant, and descendible to his 
surviving brothers after the death of the 
widow. We donot see any legal objec- 
tions to such an estate being conferred 
under a family settlement. We should 
like to state that in the case of family 
settlements, conditions may be inserted 
therein, which would not be valid in the 
ease of ordinary deeds, under the ordinary 
law but such conditions in the deed would 
be valid and enforceable, when forming a 
part of such family settlement. We are 
supported in this view by a large number 
of cases decided by their Lordships of the 
Privy Council, as well as by the late 
Court of Judicial Commissioner of Oudh, 
and by other High Courts in India. 
In a case reported as Khunni Lal v. 
Gobind Krishna Narain (11), which is a 
leading decision of their Lordships of the 


Privy Council on the question of family. 


settlements, there was a joint Hindu family 
-consisting of father and son. The father 
was converted tothe Muhammadan faith 
and survived the son, After the death of 
tha father and his widow as well asof the 
gon’s widow, a compromise was effected 
between the daughters of the son on one 
side and the grandson of the father on the 
other, under which an eight and-a-half 
annas share was allotted to the daughters 
and a seven and-a-half annas share to the 
grandson. The eight and-a half annas 
ghare eventually, on the death of the sur- 
vivor of the two daughters, devolved on 
the plaintifs, who were the sons of the 
surviving daughter. They broughta suit 
for possession of the seven and-a-half 
aunas share allotted to the grandson, which 
was in possession of the defendant as 
transferee from the heirs of the grandson. 


(11) 10-Ind. Cas. 477; 33 A. 356; 15 C. W.N. 545; 
8 å. L. J. 552; 13 O. L. J. 575; 13 Bom. L. R. 497; 
10 M. L. T. 25; (1911) 1 M. W. N. 432; 21 M. L. J. 645; 
38 I. A. 87 (P. C.). 
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A decree was grauted by the Allahabad 
High Court, but on appeal their Lordships 
of the Privy Council dismissed the suit, 
upholding the family arrangement, which 
had been arrived at between the daughteis 
of the son on one side and the grandson of 
the father on the other. It was argued in 
that case that under the compromise, the 
daughters, who were possessed of a limited 
estate under Hindu Law, had no power to 
give by virtue of compromise what they 
could not alienate. Their Lordships held 
that, although such a position could not be 
good in the case ofan ordinary alienation 
it could be maintained in the case of a 
compromise which partook of the nature 
of afamily settlement. Ina case reported 
as Dilipat Singh v. Kashi Nath (12), decided 
by Lindsay, J. O., the facts were that after 
the death of a Hindu, his two widows suc- 
ceeded to the property, each being in sepa- 
rate enjoyment of one-half share of her 
husband’s estate. After the death of one 
widow a dispute arose between the imme- 
diate reversioner of the surviving widow 
and the matter was settled by reference to 
arbitration. It was settled that the surviv- 
ing widow, although legally entitled to the 
half share of her co-widow, could give up 
her right to possess that half, and a rever- 
sioner could succeed to that share imme- 
diately. The reversioner thereupon entered 
into possession of the pfoperty. *It, how- 
ever, so happened that on the death of the 
widow some other person was found to be 
the actual reversioner, and he claimed the 
property against the reversioner who had 
got half the property by virtue of the 
compromise. it was held that the settle- 
ment arrived at between this reversioner 
and the widow was binding upon the ac- 
tual reversioner. The principle laid down 
by their Lordships ofthe Privy Council in 
the case referred to above was followed and 
the compromise was upheld. 


In Gandharp Singh v. Nirmal Singh (13) 
decided by Lyle and Ashworth, A. J. Cs, 
there was a dispute between the members 
ofa family and a compromise was arrived 
ab fixing the shares of the varioug mem- 
bers of the family. The sons of a parti- 
cular person, who was a party to the com- 
promise, objected that the property being 
ancestral, their father was not justified in 


entering into a compromise which was ob- < 


(12) 24 Ind. Cas. 542; 17 O. ©. 108. s 
(13) 54 Ind. Cas. 325; 22 O. O. 300; 6 O. L. J. 539, 
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viously opposed to their interest. This 
argument was repelled by the learned 
Judges and it was held that the’ case was 
not one of sale or, mortgage of ancestral 
property, but of a compromise in order to 
settle disputes in the family and to secure 
peace. The compromise was in the end 
upheld. - 

In Wazan Singh v. Ratan Singh (14), de- 
cided by Kanhaiya Lal, A. J. O., a registered 
agreement was executed between a widow 
on one side and certain reversionary heirs 
on the other, by which the reversioners 
relinquished their claim toa certain share 
and agreed to divide the rest in proportion 
amongst themselves after the widow's death. 
It was held that the consideration for such 
an agreement was the settlement of the 
mutual claims between the reversioners, 
inter se, and that such an agreement was 
valid and binding, not as an assignment or 
relinquishment of the rights in expectancy, 
but asa settlement by which the parties 
defined their respective shares for the sake 
of avoiding future trouble and dispute. 

In Muhammad Yaqub Khan v. Muham- 
mad Shahid Ali Khan (15), decided by 
Kanhaiya Lal, J.C., and Lyle, A.J. C, an 
agreement was executed among three bro- 
thers who divided their property, and it 
was provided in the deed of agreement, 
among other things, that after the death of 
the executors thpir najib-wl-tarfain chil- 
dren (children born of wives of equal status) 
and such wives shall be their heirs and 
representatives in respect of their shares, 
and such of their children and wives as 
were not najzb-ul-tarfain, would be entitled 
only to maintenance as against the najib- 
ul-tarfain ones; and that if any co-sharer 
was devoid of najib-ul-tarfain issues, then 
those who were not najib-ul-tarfain would 
be entitled to get his share. It was con- 
tended that this was equivalent to prescrib- 
ing a line of inheritance and varying the 
ordinary rule of succession and could not, 
therefore, be considered to be a valid 
clause. The contention was repelled by the 
Court, and it was held that it was not open 
to the parties or any one of them, or to any 
one whọ claimed through him or them, to 
go behind that agreement in order to 
claim a right which had been surrendered 
at that time. 


3 


(14) 61 Ind. Cas. 940; 24 O. O. 151; 8 O. L. J. 
(15) 67 Ind. Cas. 556; 25 O. 0.21; 90.L.J 
T R. 1922 Oudh 87. 
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In Kantee Chandra v. Al-i-Nabi (16), de- 
cided by Stanley, O. J., and Banerji, J., it 
was held that a provision in a family settle- 
ment, whereby certain Hindu brothers divid- 
ed the family property belonging to them 
amongst themselves, and agreed that, upon 
the death ofany one of them without male 
issue, his share should pass to the surviv- 
ing brothers, was neitherin contravention 
of Hindu Law nor obnoxious to the provi- 
sionssof s. 6 (a) of the Transfer of Pro- 
perty Act (IV of 1832), as being the transfer 
of an expectant interest in property. 

In Nasirul-Haq v. Fatyaz-uwl-Rahman 
(17), decided by the same learned Judges, 
it was held that the compromise entered 
into in that case, by virtue of which a 
certain Muhammadan lady had been given 
possession ofsome property in lieu of her 
dower, and the husband had retained pos- 
session of some other property, with a 
condition that on the death of the wife the 
persons who happened to be the heirs of 
both would be the owners of the property, 
was in the nature of a family settlement 
under which the husband was not compe- 
tent to dispose of more than his life-inter- 
est in the properties which were to remain 
in his possession. It was held that the 
relinquishment by the husband of his right 
to succeed as heir to his wife was not ob- 
noxious to the prohibition contained in 
s.6 (a) ofthe Transfer of Property Act, 1882. 

In Chabli v. Parmal (18), the same view 
was taken by Piggott, J., and Walsh, J. Tn 
that case there were four separated Hindu 
brothers and the second of them died first, 
leaving a widow who married the eldest 
brother. Then another brother died leav- 
ing no issue butonlya widow. A question 
arose as to the legal effect of the re-marri- 
age of the widow of the second brother. 
The two surviving brothers enteredinto an 
arrangement hy which, in consideration of 
the elder brother being allowed to retain 
the property of the second brother, he 
agreed to make no claim tothe property 
of the other brother on the death of his 
widow. It was contended that such an 
arrangement offended against the provisions 
ofs.6 (a) of the Transfer of Property Act, 
1882, but the contention was overruled 
and the agreement was held to be good 
and valid. 


(16) 9 Ind. Cas. 935; 33 A. 414; 8 A. L. J. 190. 

(17) 9 Ind. Gas. 530; 33 A. 457; 8 A L.J. 275. 

(18) 51 Ind Oas. 919; 41 A. 611; 1 U. P. L. R. (A.) 91; 
17 A. L. J. 822. 
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The Calcutta High Court so far back as 
the year 1881 laid down the same princi- 
ple in Ram Nirunjun Singh v. Prayag 
Singh (19). it was held that in the case 
of family settlements entered into between 
expectants, am agreement to divide a par- 
ticular property in a certain way on the hap- 
pening of a particular contingency was 
quite legal and valid. It was contended 
“in that case that a certain clause in the com- 
promise which lfid downa special ryle of 
succession was bad, because it was tanta- 
mount to a conveyance of an expectant 
rightand the contention was repelled.— Vide 
page 1455. 

Itis, therefore, shown clearly by the au- 
thorities quoted above that the contention 
of the learned Advocate for the appellant 
that cl. (15) of the deed of agreement in 
this case is bad, because’ it lays down a 
particular rule of succession, contrary to 
Muhammadan. Law, and curtails the ab- 
solute estate of a guzaradar cannot be consi- 
dered to ke valid. 

We should like in this connection to re- 
fer to a case decided by their Lordships 
of the Privy Council so far back as 1857 
and reported as Sreemutty Soorjeemoney 
Dossee v. Denobundoo Mullick (20). That 
was a caseof a Willofone Rustom Doss 
Mullick, a Hindu inhabitant of the town of 
Calcutta, who had by means of his Will 
divided his property among his five sons 
and made them absolute owners of their 
shares, but had also provided in thesame 
Will that, in the event of any of his five 
sons dying without a son or a son’s son, 
there was to bea gift over in favour of 
such of his sons or son’s sons as should 
happen to be alive at that time. Upon the 
death of one of the sons, without leaving 
a son or ason’s son, his widow claimed her 
husband's share of the property against 
the surviving brothers of her husband. 
Their Lordships rejected her claim and 
observed that although in the first clause 
of the Will an absolute gift of one-fifth of 
all the testator’s property had been made 
in favour of each of his five sons, the effect 
of the 11th clause of the Will, which pro- 
vided, for the passing over of the interest 
of any of those sons in the event of his 


ae 8 C. 138; 10 OC. L. R. 66; 4 Ind. Dec. (x. 8.) 


(20) 6M. L A. 526; 1 Ind. Jur. (x.8,) 37; 4 W.R. 
P, ©. 114; 1 Boul. Rep. 228; 1 Suth. P. O. J. 291; 1 Sar. 
P. 0. J. 583; 19 E. R. 198. 
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dying without a son or son’s son to the sur- 
viving brothers or‘their sons’ sons, was 
that there was a giftover to such of the 
other sons orsons’ sons as may then ke’ 
alive. We quote the “following observa- 
tions of their Lordships of the Privy 
Council:-— 

“Upon the literal construction of these 
dispositions, what is given by the first item 
is, in effect, taken away by the eleventh; 
for if full effect be given to the eleventh 
item, it would rest in contingency during 
the life of each son, whether his share 
would belong to him, or to his brothers, or 
nephews, depending upon whether he 
should die leaving a son or a son’s son; but 
this construction cannot, of course, be ad- 
mitted. To adoptit, would be to impute 
to the testator this inconsistency, that he 
intended at the same time to give absolute- 
ly and contingently. This cannot hare 
been his meaning. He must have intended 
that those to whom he gave absolutely 
should have some enjoyment of that which 
he gave to them. That enjoyment could 
not be less than the enjoyment of the in- 
come of their shares. It was suggested 
indeed, in the argument before us, that 
the words ‘the share that he has obtained 
of the immoveables and moveables of 
my estate, would reach the income no 
less than the capital. But, independently 
of what has been already said, this 
suggestion cannot, as we think, be main- 
tained. The Will of a testator must, prima 
facie at least, be taken to refer to that 
which is the subject of his disposition; the 
property which he has himself to give: and 
if he has evinced his intention to give that 
property, very strong and clear language 
must be required to countervail that inten- 
tion, and subject the property which he has 
once given to hisfurther disposition, No 
such intention can, as it appears to us. be 
collected from this Will; and so far, there- 
fore, as the intention of this testator js to 
be gathered from the words which he has 
used, we think that we are safe in conclud- 
ing that his intention was, that his song 
should, in any event, enjoy, during their 
lives, the income of their shares of his pro- 
perty.” 

This is a very strong authority in favour 
of the respondent. There are two ways of 
looking at such conditions in deeds. One 
is to consider them to mean only that they 
confer a life-estate and the other is to inter 
pret them as defeating the absolute estate 
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on the happening of a particular contin- 
gency. ° 

In our opinion the latter method of inter- 
pretation is the proper course to take. 
Such conditions are not unknown to law and 
even recognised as valid both under English 
and Indian Law. Ins. 28o0f the Transfer 
of Property Act IV of 1882, itis provided 
that when property is transferred, an inter- 
est may be created therein to accrue to any 
person with the condition superadded that 
in case a specified uncertain event shall 
happen, such interest shall pass to another 
person or, that, in case specified uncertain 
event shall not happen, such interest shall 
pass to another person. In such a case it 
cannot be said strictly that a life-estate has 
been created, because if a particular contin- 
gency does not happen or does happen the 
interest created is notin any way defeated 
and remains subsisting whether it is abso- 
lute or otherwise. We can usefully refer 
to cases decided by their Lordships of the 
Privy Council dealing with this principle. 
In Bhoobun Mohini Debdia v. Hurish Chunder 
Chowdhry (21),a Hindu granted his taluka 
to his sister by a sanad, under the terms of 
which the taluk consisting of three vil- 
lages, which belonged to his zemindari, was 
granted to her for her support. She was 
to remain in possession of the lands paying 
rent according to the tahut jama and to 
enjoy for generajions born of her womb 
successively (santan sreni kreme) and that 
no other heir of the sister was to have any 
right or interest. At the date of the sanad 
the sister had one child—a daughter. She 
had afterwards a son who died in her life- 
time without issue, but whose widow by his 
permission adopted ason after his death. 
The sister held undisputed possession of the 
taluk during ber lifetime, and by a Will 
devised it to her daughter and to her grand- 
gon by adoption in equal moieties. On the 
death of the sister, the son of the donor 
took possession of the entire taluk, where- 
upon the daughter and the grandson sued 
him for possession claiming under the Will 
of the sister. It was held by their Lord- 
ships of the Privy Council that the earlier 
_ words of the sanad when read together 
were to be taken as conferring aú absolute 
estate on the sister of the donor, and the 
effect of the last condition was to make 
the previously given absolute estate de- 


feasible in the event of the failure of the 
(21) 40. 23; 306. L. R. 339; 5 L A. 138; 3 Sar. P, 
@, J. 813; 3 Suth. P. O. J. 537; 2 Ind. Jur. 430; 1 Shome 


L, R, 241; 2 Ind, Dec, (N, s.) 16 (P, 0.). 
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issue living at the time, on the death of the 
sister of the donor, in which event the 
estate was to return to the donor and his 
heirs. But, as that event had not occurred, 
it followed that the lady took the estate, 
which she could dispose of by a Will, and 
consequently the plaintiffs were entitled to 
succeed in their suit. In this case their 
Lordships referred to the difficulty which 
we have also felt in the present case. It was 
conteaded before their Lordships that the 
sanad should be deemed to create an estate, 
known in England as “estate tail” in con- 
travention of the Hindu Law, which does 
not recognise such an estate. It was, there- 
fore, urged that the condition as to succes- 
sion was invalid, and that nothing was con- 
veyed tothe lady beyond a life-estate, as 
the property should be deemed to have 
reverted to the donor if he was alive or to 
his heirs-at-law in case he was dead. 

Their Lordships of the Privy Council re- 
jected the contention and made the follow- 
ing observations in their jadgment at 
pages 27 and 28* :— 

. “It appears from the sanad that the 
donor intended to convey more than a life- 
estate. Ifthe estate which he intended to 
convey was one which the law prohibits, 
effect cannot be given to his intention ; but 
before coming to this conclusion their Lord- 
ships must be satisfied that the instrument 
does not fairly admit of being construed in 
a sense to which the law will give effect. 

“Tn the judgment of the Tagore case 
[Jatindra Mohan Tagore v. Ganendra Mohan 
Tagore (22)|, the following passage will be 
found :— . 

“If an estate were given to aman simply 
without express words of inheritance, it 
would, inthe absence of aconflicting context, 
carry by Hindu Law (as under the present 
state of law it does by Will in England) 
an estate of inheritance. If there were 
added to such a gift an imperfect descrip- 
tion of it as a gift of inheritance, not ex- 
cluding the inheritance imposed by law, an 
estate of inheritance would pass. If, again, 
the gift were in terms of an estate inherit- 
able according to law, with superadded 
words restricting the power of transfer 
which the law annexes to that estate, the 
restriction would be rejected, as being re- 
pugnant, or, rather, as being an attempt to 
take away the power of transfer which the 

(22) 9B. L. R. 377; 28 W. R. 359; I. A. Sup. Vol. 47} 
3 Gar. P. C. J. 52; 2 Suth. P. O. J. 692 (P. 0). 
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law attaches to the estate which the giver 
has sufficiently shown his intention to 
create, although he adds a qualification 
which the law does not recognise.’ 

“The doctrine herein expressed had been 
frequently acted upon by the Courts in 
India, who have decided that words giving 
lands to the donee, ‘his children and 
grandchildren, conferred upon him an 
absolute estate—see judgment of Sir Barnes 
Peacock in the Tagore case (22). . 

“Tf the words of the sanad—‘you are my 
sister: I accordingly grant to you a taluk 
for your support’ had stood alone, it might 
have been open to question whether an 
absolute grant, ora grant for life only, was 
intended: coupled with the words that 
follow, ‘ being in possession of lands and 
paying rent according to the tahut jama, 
do you and the generations born of your 


womb suecessively enjoy the same,’ they 


appear to import an absolute estate, such 
as would have been given had the words 
been ‘ your children and grandchildren...... i 
And no inference so far arises that the 
donor had an English estate-tail in his 
contemplation, as the testator in the Tagore 
case (22), undoubtedly had, 

“The only difficulty -is caused by the 
words which follow, ‘no other heir of yours 
shall have right or interest.’ 

“Upon the best consideration which 
their Lordships have been able to give to 
the meaning of these. negative words, it 
appears to them that they may be read as 
‘ referring to the time of the death of Kasis- 
” wari, that their effect is to makethe absolute 
estate before given, defeasible in the event 
of a failure of issue living at the time of 
her death, in which event the estate was to 
revert to the donor and his heirs. That 
there is nothing insuch a condition repug- 
nant to Hindu Law appears from the deci- 
sion of this tribunal as to an executory 
devise in the case of Sreemuthy Soorjee- 
money Dossee v. Denobundoo Mullick (23), as 
explained in the Tagore case (22). 

“Their Lordships are, therefore, of opinion 
that Kasiswari took the whole estate de- 
feasible on the happening of an event which 
did not occur, and that she had, therefore, 
or which she could dispose of by 

ill. 

“Tt follows that the plaintiffs are entitled 
to succeed in this suit,” 

In Kristoromoni Dasiv. Narendro Krishna 


(23) 9 M.I. A. 123 at p. 134; 1 Sar. P. O.J 837; 19 
- B. R. 688, 
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Bahadur (24), their Lordships of the 
Privy Council laid down the same principle 
more clearly and in greater detail. The 


question raised in that case was whether ` 


the bequest in a certain® Will had the effect 
of giving an absolute estate or of giving 
an estate for life only and whether the 
testator’s attempt to limit the succession to 
male issue of the donee was contrary to 
Hindu Law. 

It was held -by their Lordships of the 
Privy Council that it was competent to 
a Hindu testator to provide for the defeas- 
ance of a prior absolute estate contingently 
upon the happening of a future event but 
an important part of the rule relating 
thereto was—/7irst, that the event must be 
one that would happen,if at all, at least 
immediately upon the close of a life in 
being at the time of the gift; secondly, that 
a defeasance by way of gift over must 
be in favour of some person in existence 
at the time of the gift, This was a case of 
an interpretation of a Will left by a Hindu 
gentleman but there is no reason why the 
same rule should not be applied as a 
principle. applicable to Muhammadans as 
well. It may be a moot question among 
Sunni Muhammadans whether a life-estate 
could be validly created in their case, but 
we have not been able to find any provi- 
sion underthe Muhammadan Law laying 
down that it is not possible to provide that 
an absolute estate can be“defeated*on the 
happening of a particular contingency. 
The case of Bhooban Mohini to which we 
have referred above was also referred to 
in that case and their Lordships’ remarks 
in their judgment at pages 392 and 393* 
regarding that case may well be quoted 
to show clearly the principle which their 
Lordships intended to lay down in that 
case: 

“The case of Bhuban Mohini conforms to 
all these rules. There was no gift over in 
that case. The donor made a gift to his 
sister Kasiswari in Vernacular terms, which, 
were rather peculiar and referred only to 
lineal heirs. The committee held them to 
be identical in effect with otherterms well 
known and often used by Hindu donors, 
who intended to pass the whole inheritance, 
though they mentioned only childern or 
issue. Then the deed provided: ‘No 
other heir shall be entitled.’ This was 


(24) 16 C. 383; 18 I. A. 29; 18 Por $0;5Sar.P. ° 


©. J. 285; 8 Ind, Dec (N. s.) 252 (P. 
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held to mean that, if Kasiswari died leaving 
no issue then living, hér interest was to 
cease. In effect the construction was that, it 
' Kasiswari left issue, the absolute interest 
given to her in the first instance was 
to remain unaffected, but if she left 
none, it was cut down to 2 life-interest. 
In the latter case nothing had passed from 
the donor but the life-interest, and when 
that was spent, he or his heir would lawfully 
re-enter." < 

In Lakshminarayana Nainar v. Valli- 
ammal (25) the principle laid down by the 
Privy Council in the two cases quoted 
above was applied to the facts of that case. 
Their Lordships ofthe Madras High Court 
in that case had to interpret the razinama 
(deed of compromise) under which it was 
agreed that certain properties should be 
held and enjoyed by two persons in equal 
moieties. These persons were to enjoy in 
heredity with all rights and privileges and 
in case one of them became issueless the 
entire property was to belong to the other 
person. It was held by them that the 
affect of the defeasance clause mentioned 
in the razinama was to cut down the 
original absolute estate to @ life-estate. 
During the course of the argumenis two 
more cases were cited before us. One of 
them is a case decided by the House of 
Lords and reported as Comiskey v. Bowring 
Hanbury (26) and the other was decided by 
a Bench’ of the Mte Court of the Judicial 
Commissioner of Oudh reported as Ra- 
jeshuri.v. Mathura Singh (27). In the former 
case the question involved was the iner- 
pretation of a Will. A testator had devised 
and bequeathed to his wife the whole of 
his real and personal estate and property 
absolutely in the full confidence that she 
would make use of it as he would have 
made of it himself and that on her death 
she would devise it to such one or more of 
his nieces asshe thought fit and in default 
of any disposition thereof by her Will all 
the estate and property acquired by her 
under the Will was on her death to be 
equally divided amongst the surviving 
nieces. It was held by their Lordships of 
the House of Lords, that, upon the true 
construction of the Will, there was an ab- 
solute gift of the testator’s real and per- 

95) 11 Ind. Cas. 767; 34 M. 250. , 

Ga (1905) A. U. 84; 74 L. J. Ch, 268; 92 L. T. 241; 


53 W. R 402; 21 T. L. R. 202. 
oF 56 Ind. Cas, 348; 24 O. 0,187; 3 U. P. L. R. 
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sonal estates to his wife subject to the 
executory gift of the same on her death 
to such of his nieces as should survive 
her equally, if more than one, so far as 
his wife should not dispose by Will of the 
estate in favour of such surviving nieces. 
or any one or more of them. 

In Rajeshuri v. Mathura Singh (27) the 
above case was discussed and the learned 
Judgesof the late Court of the Judicial 
Commissioner were of opifiion that on the 
true construction of the Will in Hanbury’s 
case an absolute estate had been conferred 
upon the wife of the testator and conse- 
quently there was norepugnancy between 
the estate conferred on her and the gilt 
over mentioned in the Will. On the con- 
struction of the Will in dispute in the case 
before them the learned Judges came to 
the conclusion that an absolute estate had 
been. granted and the grant of ulterior 
disposition was void. We donot wish to 
dispute the proposition laid down in either 
of the two cases because it appears to us 
that the point has to be decided in each 
case on the interpretation ofthe particular 
document in question, as to whether the 
absolute estate had been conferred or not. 
Where an absolute estate has not been 
conferred, no question of the validity or 
otherwise of the gift over can at all arise. 
But we are not prepared to accept the 
rule in face of the two decisions of their 
Lordships of the Privy Council quoted 
above, namely, Bhoobun Mohini Debia v 
Hurresh Chunder Chowdry (21) and Kristoro- 
mont Dasi v. Narendro Krishna Bahadur 
(24) that a clause in a deed laying down 
that an absolute estate was to be divested 
on the happening of a particular contin- 
gency is to be treated as invalid. It is 
neither the lawin England nor in India 
The correct rule of law appears to us to be 
that the first question which has to be 
decided on the interpretation of the deed 
is whether under the terms of that deed 
an absolute estate has been conferred or 
only a qualified estate. If it is clear 
that the estate is a qualified estate, no 
question as to the validity or otherwise of 
the gift over can arise. It must be held 
to be good. If, however, the estate ‘is 
found to be an absolute estate we have to 
determine whether. under the terms of the 
deed such estate is to be defeated on the 
happening of a particular contingency. If 
the contingency on the happening of which 
or on the non-happening of which the 
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estate is to be defeated is: within the rule 
laid down by their Lordships of the Privy 
Council in Kristoromoni Dasi v, Narendra 
Krishna Bahadur (24), the defeasance must 
take effect, otherwise the clause relating to 
the defeasance*must fail. Applying this 
principle to the present case we find that 
an absolute estate was conferred upon each 


of the brothers of Mohammed Jan under the © 


deed of agreement, dated ihe 5th February, 
1902, with a condition that if any of the 
brothers died without leaving any male 
issue, the property was to go to his wife 
for her lifetime and on her death it was 
to go to the surviving brothers. These 
conditions are quite good and quite within 
the rule laid down by their Lordships of 
the Privy Oouncil in Kristoromoni Dasi v, 
Narendra Krishna Bahadur (24). We, there- 
` fore, hold that on the death of Ali Jan, 
who admittedly died without leaving any 
male issue, the property was rightly en- 
joyed by his widow Musammat Sajida 
Bibi for her lifetime andthat on her death 
the property went, not to the plaintiff who 
is the heir of Sajida Bibi, but to the sur- 
viving brothers of Ali Jan, the respondent 
No. 1, who was in the trial Court the 
principal contesting defendant, being one 
of them, 

There was a subsidiary issue of estoppel 
considered by the learned Subordinate 
Judge in this connection. The point was 
the subject-matter of Issue No. 17. It was 
held by the learned Subordinate Judge that 
in view ofthe fact that Chaudhri Ali Jan 
and after his death his widow Musammat 
Sajida Bibi always abided by the agree- 
ment dated the 5th February, 1902, and 
never challenged its validity, the plaintiff 
could not be allowed to ignore these acts 
and omissions and was now estopped from 
saying that the cl. 15 of the said agree- 
ment was invalid and against law. We 
are unable to follow the reasoning of the 
learned Subordinate Judge on this point. 
It appears to be clear to us beyond dis- 
pute that there was nothing in the dec- 
laration, act or omission of Chaudhri Ali 
Jan orof his widow Musammat Sajida Bibi 
which can be pointed out as havinginduced 
any of the brothers of Chaudhri Ali Jan 
or of any persons claiming under them to 
have changed their position to their detri- 
ment. It isa settled principle of the rule 
of estoppel that in orderthat a particular 
declaration, act or omission of a certain 
person may constitute estoppel against 
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him, the persoh pleading estoppel in his 
favour must show that he, accepting the 
truth of his declaration and relying upon 
the truth thereof, has acted upon such | 
belief and changed his position to his 
detriment—vide the decision of their Lord- 
ships of the Privy Council in Azima Bibi v. 
Shamalanand (28) and in Mitra Sen Singh 
v. Janki Kuar (29). The learned Advocate, 
who appeared on behalf of the principal 
respondent No: 1, admitted that he could 
not point to any evidence to that effect on 
the record. In those circumstances we 
cannot agree with the conclusion arrived 
at by the learned Subordinate Judge and 
must hold that the plea.of estoppel against 
the plaintiff is not made out. 

©. Possession of Musammat Sajida Bibi 

in liew of her dower, 

The learned Subordinate Judge dealt 
with his matter is Issue No. 5and found 
that it had not been established that Musam- 
mat Sajida Bibi, after the death of her 
husband Chaudhri Ali Jan, took possession 
of the property in dispute in lieu of her 
dower-debt. It was contended by the 
learned Advocate for the appellant that 
this finding waserroneous. In support of 
this contentionof his he relied upon both 
documentary and oral evidence. 


[After discussing the evidence his Honour 
continued as follows :—] 9 . 

We, therefore, hold that from the evi- 
dence on the record itis not established that 
he was in possession of the property left by 
her husband after his death in lieu of her 
dower-debt. 


As to the point whether such possession 
of Sajida Bibi, if established, would have 
been eapable of being inherited by the plaint- 
iff and that he would be entitled to remain in 
possession until the debt had been satisfied, 
we are of opinion that although there is a 
difference in judicial opinion on the point 
the balance of authority is in favour of 
such possession being considered heritable 
—vide the cases reported as Ali Bakhsh v. 


(28) 17 Ind. Cas. 758; 40 C. 378 at p. 385; 17 C, W., 
N. 121; 13 M. L. T. 159; (1913) M. W. N 1285; 21 A. L. 
J. 169; 17 Cr. L. J. 303; 15 Bom. L. R. 423; 25 M. L, 
J. 55 (P. 0)  ° 

(29) 82 Ind. Cas. 946; 46 A. 728 at pp. 731, 732; 
A. I.R. 1924 P., ©. 213; (1924) M. W. N. 703; 20 L. 
W, 566; 47 M. L. J. 591; 26 Bom. L. R. 1134; 40 G. L. 
J. 468; 35 M. L. T. 247; 27 O. O. 208; 511, A, 326: L, 
R. 6 A. (P. O.) 12; 23 A. L. J. 172; 29 0. W. N. 533; 1 
O, W, N. 426; 3 Pat. L. R, 169 (P. O.). . 
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Allahdad Khan (30), Abdullah v. Shamsul 
Hag (81), Beeju Bee v. Moorthuja Sahib (32), 
Majidmian v. Bibi Suheb Jan (83) and 
Hafiz-un-nisa v. Jawahir Singh (34). 

This point was conceded by the learned 
Advocate for the re8pondents. 


D.—Character of the property acquired by 
Chaudhri Ali Jan and Musammat Sajida 
Bibi. 

It was contended by the learned Advocate 
on behalf of the plaintiff-appellant that the 
property acquired either by Chaudhri Ali 
Jan orby Musammat Sajida Bibi during 
their. lifetime, whether out of the income 
ofthe property given to them under the 
deed of agreement dated the 5th February, 
1902, or otherwise, should be deemed to be 
their own exclusive property and in no way 
accretions tothe property granted to them 
under the said deed. Weconsider that this 
contention is well-founded. The general 
rule as to accretions is that property acquir- 
ed by a person out of the income of the 
property of which he is not the absolute 
owner, must be deemed to be his exclusive 
property and cannot be considered to be an 
accretion tothe property in his possession 
unless it is clear from the intention of the 
person who acquired that property that he 
intended to incorporate the property so 
acquired by him with the property in his 
possession. This rule of law was clearly 
laid down by their Lordships of the Privy 
Council tn Parbati Kumari Debi v. Jagadis 
Chunder Dhabal (85). In that case the 
dispute related to the ancestral estate in 


- possession of Raja Purna Chandra and to 


the four villages acquired during his minor- 
ity by the Court of Wards in charge of his 
estate with the savings of the ancestral 
estate. The widow of the Raja claimed 
both the properties after his death against 
the half-brother ofthe Raja. It was found 
that according to the custom prevalent in 
the family the ancestral estate was to go 
to the brother and not to the widow ofa 
childless man. Her claim with regard to 
the ancestral estate was, therefore, rejected. 


30) 6 Ind. Cas. 376; 32 A. 551; 7 A. L. J. 567. 

(31) 58 Ind. Cas. 833; 43 A. 127; 18 A. L. J. 969; 2 
U: P-L; R (a) 329. 

(32) 53 Ind. Cas. 905; 43 M. 214; 37 M. L. J. 627; 26 
M. L. T. 419; 11 L. W. 150 (F. B.). l 

(33) 30 Ind. Cas. 870; 40 B. 34; 17 Bom. L. R. 


770. 
(34) 66 Ind. Cas. 24; 24 O. O. 374, 
(35) 29 ©. 433; 6 ©, W. N. 490; 4 Bom L. R. 365; 8 
Sar. P. O. J. 205; 29 I. A. 82 (P. Q.) 
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Regarding four villages, their Lordships 
allowed the claim of the widow. Their 
Lordships held that those villages had been 
bought for the Raja by the Court of Wards 
out of the savings of the zemindarz property 
and must be considered to be his savings 
and all that was pointed ous as indicating 
the Raja's intention to deal with this as 
part of the Raja was that the rents were col- 
lected by the same servants and the collec- 
tion papers kept with the papers of the Raj. 
Their Lordships observed that on these 
meagre facts they couldnot find any adequate 
ground for holding that the Raja intend- 
ed to incorporate the four villages with the 
ancestral estate for the purposes of succes- 
sion. This principle has been applied by 
various High Courts in this country and 
consistently followed in the Province of 
Agra, It cannot be denied thatthe profits 
of the property granted to Chaudhri Ali 
Jan under the agreement dated the 5th 
February, 1902, when the property was in 
possession of either Ali Jan or of his widow 
Musammat Sajida Bibi were their exclu- 
sive property and whatever they acquired 
out of it or out of other property in their 
possession must be deemed to be their own 
exclusive property. This position was con- 
ceded by the learned Advocate on behalf of 
the respondents. We, therefore, hold that the 
properties acquired by either Chaudhri Ali 
Jan or by Musammat Sajida Bibi cannot 
be considered to be accretions to the property 
granted to them under the deed dated the 
5th February, 1902. With regard to the 
properties which were acquired by Chaudhri 
Ali Jan, Alusammat Sajida Bibi would be 
entitled toa fourth share therein and that 
must go to the plaintilf-appellant and the 
property acquired by Musammat Sajida Bibi 
must similarly go exclusively to the plaint- 
iff-appellant who is her exclusive heir. 

[The rest of the judgment except the con- 
cluding portion given below deals with 
question of fact not material for the purposes 
of this report—d.] 

; Conclusion. 
We now give details of the property in 


-respect of which the plaintiff's suit will stand 


decreed or dismissed. 

Inst A. This list consists of 6 items of 
which the first two are villages Biyarigaon 
and Katra Auras The plaintiff's claim with 
respect to these villages will stand dismiss- 
ed. Items Nos. 3 and 4 consist of groves 
situate in Sandila, district Hardoi. Plaintiff's 
claim will be decreed in respect of one-fourth 
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of these groves. Item No.5 consists of house 
of raytats situate at Sandila. The plaintifi’s 
claim for these houses will be dismissed. 
His claim with respect to the new house 
built by Chaudhri Ali Jan will stand decreed 
to the extent of ene-fourth. Item No 6 con- 
sists of one-fifth share of Chaudhri Ali Jan in 
the old ancestral dwelling house. The plaint- 
iff's claim will be decreed for one-twentieth 
share of this house. 7 

List B. This li8t consists of villages 
which were seb apart for the paymen» of 
debts of Chaudhri Mohammad Azim and 
if any of them remained undisposed of 
after the debt created by Chaudhri Moham- 
mad Azim had been satisfied Chaudhri Ali 
Jan was to get his share in the said pro- 
perty. The property was, however, to be 
held by him under the same terms and 
conditions as the property given to him 


under the deed of agreement dated the 5th- 


February, 1902. The plaintiff's claim will 
be dismissed in its entirety in respect of 
this- property. 

Inst C. This isthe list of the property 
acquired by Chaudhri Ali Jan by means of 
sale or mortgages during his lifetime. 
Plaintiff will be decreed a one-fourth share 
in all the properties mentioned in this list, 
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List D. This list contains the properties 
acquired by Musantmat Sajida Bibi by 
means of sale and mortgages during her 
lifetime. Plaintiff will be given a decree 
for the entire property entered in this list. 

list lë. This relates to the money which 
Musammat Sajida Bibi had lent out of her 
personal funds. This property will also be 
decreed in its entirety to the plaintiff. 

A decree will be carefully prepared by 
the office and shown to us before it is 
signed by the Deputy Registrar. As to 
costs our order is that the parties in this 
appeal will receive and pay their costsin 
this Court in proportion to their success. 
and failure, 4 

Stuart, C. J.—I have had the ad- 
vantage of seeing the judgment of my 
learned brother and find that I have nothing 
to add to it. I am in complete accord 
with his conclusions and decide the appeal 
as hehas decided it. 

By the Court.—The appeal is partly 
allowed andthe decree will be prepared 
according to the directions given in the 
judgment of the Hon'ble Mr. Justice 
Misra. 


A. N. A. Appeal partly allowed, 
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-NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
First CIVIL APPEAL No. 109° oF 1925. 
September 15, 1926. 
Present:—-Mr. Hallifax, A. J. C. 


RAMANGIR—DeErenpant No, L— APPELLANT 


VETSUS 

ACHHERAM—P ain tirr—ReEsponDEnt. 

C, P. C.-(Act V of 1908), O. VIII, r. 6—Set-off— 
Court-fee. 

When a set-off is pleaded Court-fee is payable only 
on the amount claimed in excess of that claimed by 
the plaintiff and only if the defendant wants a decree 
for the excess. ` 

Appeal against a decree of the Sub- 
Judge, First Class, Bilaspur, dated the 24th 
June, 1925, in Ciyil Suit No. 13 of 1924. 

Mr. N. G. Bose, R. B., for the Appellant. 

Mr. 5. C. Dutt Chowdhury, for the Re- 
spondent. 


JUDGMENT.—A great deal of the 


petition of appeal is irrelevant and the rest 
ig untenable. This is admitted by the 
learned Pleader for the appellant, who urges 
now only that he ought to be allowed to 
pay the decretal amount in instalments or 
after a reasonable interval, so as to avoid 


_.. the loss resulting from a sale of his property 


by the Court. That is hardly a matter in 
which interference in appeal would be 
possible, even if it were not admitted that 
the appellant has done nothing towards 


' raising the money during the fourteen 


months that havg elapsed since the decree 
was passed. But anyhow property belong- 
ing to him was attached and sold by auc- 
tion in January last for Rs, 10,0C0, so that 
there isnothing more to be said d done 
about it. 
` It happens that the property was the 
same shareina village that the appellant 
sold to the respondent for Rs. 9,500 in 1922 
and that the respondent was the purchaser. 
The appellant is ordered by the decree to 
pay costs and interest, so that the net re- 
sult of his repudiation of the sale of 1922 
is that he has now sold the same property 
to the same person and has got quite 
Rs. 1,500 less for it, to say nothing of what 
he may be ordered to pay in the other suit 
or of what this suit has cost him. 
The contention set out in the petition 
of appeal was mentioned in argument. 
The plaintiff paid Rs. 6,500 (and a further 
sum with which we are not concerned in 
this case) to one Thuluram in satisfaction of 
a mortgage executed by the defendant. 
The defendant pleaded that as much as 
shat was not due onthe mortgage, as he 
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had not received the full consideration of 
Rs. 4,000 stated in it. The mortgage was 
executed on the 23rd of December, 1915, for 
Rs. 4,000 carrying interest at 12 per cent. - 
per annum. Of the consideration the de- 
fendant left Rs. 1,380 with the mortgagee 
as a deposit on which he could draw at will 
as is recited in the bond. 

On these facts the appellant pleads that 
he received only Rs. 20620 of the stated 
consideration of the mortgage. But even 
if he never withdrew any ofthe money he 
left in deposit, it was paid to him before 
he could deposit it, and it would be still 
there now for him to draw if he chose. 
But he distinctly admitted in the lower 
Court that he drew “some amounis against 
the depogit, and he never stated that the 
total of those amounts was not Rs. 1,380; 
indeed he said nothing about the total. 

Another plea similar to this was taken 
in the lower Court, to the effect that 
Thuluram the mortgagee was prepared to 
accept Rs. 4,000 on prompt payment in 
full satisfaction and the necessity for the 
payment of the extra Rs. 2,500 wascaused 
by the undue delay of the plaintiff. On 
this it was held in the lower Court, after 
along legal discussion, that the plea was 
“a counter-claim by way of an equitable set- _ 
off,” andit could not be heard unless ihe 
defendant paid the Court-fee on Rs. 2,500. 
If the learned Judge had read the judg- 
ment in Sitaram v. Kanhaiyalal (1) which 
he cites, he would bave learnt what is fair- 
ly well known to most Judges and Pleaders, 
that when a set-off is pleaded, Court-fee is 
payable only on the amount claimed in 
excess of that claimed by the plaintiff, and 
only if the defendant wants a decree for 
that excess. < 

Anykow, the plea was not one of set-off 
at all, though it really does not matter by 
what nameit is called. The case was a 
perfectly simple one under s. 64 ors. 65 of 
the Contract Act for the restoration of the 
benefits the defendant had received under 
the contract. One of these benefits was said 
by the plaintiff to be equivalent to Rs. 6,500 
and the defendant said it was not worth 
more than Rs. 4,000. That question ought 
to have been tried but was not. 

[The next two paragraphs in the judg- 
ment are not material for this report— Ed, | 

The appeal will be dismissed and’ the 
appellant will pay all the costs incurred 
by the plaintifi-respondent in both Courts.. 


(1) 160. P, L. R. 118. 
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The Pleader's fee in this Court will be fifty 
rupees. 


G. R. D. Appeal dismissed, 


OUDH CHIEF COURT. 
Seconp Rent APPEAL No. 61 oF 1925. 
' March 24, 1926. A 
Present :—Mr. Justice Hasan and 
i Mr. Justice Misra. 
Chaudhri ABDUL RAHMAN AND 
ANOTHER— DEFENDANTS —ÅPPELLANTS 
versus 
H. H. Raja-i-Rajgan Maharaja JAGAT 
JIT SINGH SAHEB owner of KAPUR- 
THALA STATE—PLAINTIFF—RESPONDENT. 
Oudh Rent Act (XXII of 1880), ss. 18, 141—Abate-~ 
ment of rent, when lessee can clarm-—Diluvion, effect 
of—Interest on arrearsof rent-—Contract to pay in- 
terest higher than one per cent. per mensem, validity 


Fader s. 18 of the Oudh Rent Act, a lessee is en- 
titled to claim abatement of the rent of a holding on 
the ground that the area of the holding has been 
diminished by diluvion. [p. 917, col. 2.) 

A contract between a landlord and a tenant for 
payment of a higher rate of interest on arrears of 
rent than that provided bys. 141 of the Oudh Rent 
Act, namely, one per cent. per inensem, is not legally 
enforceable. jp. 918, col. 2.) 

Second appeal from a decree of the Officiat- 
ing District Judge, Gonda, dated the 23rd 
May, 1925, affirming that of the Assistant 
Collector, First Class, Bahraich, dated the 
30th September, 1924. 

Mr, Zahur Ahmad, for the Appellants. 

Mr. Khaliguzzaman holding brief of Mr. 
Niamaéullah, for the Respondent. 

JUDGMENT.—This is a defendants’ 
appeal in a suit for arrears of rent. The 
plaintiff-respondent, the Maharaja of Kapur- 
thala, is the lessor; and the defendants- 
appellants are the lessees of villages Kondri 
Bhaunri and Kondri Sunrakh, situate in 
the Disrict of Bahraich. The plaintiff 
claimed arrears of rent amounting to 
Rs. 1,103-14 0 of which Rs. 452 were for 1330 
F., Rs, 412-14-0 for 1331 F. and Rs. 239 for 
interest on both the sums. The interest 
was claimed atthe rate of 2 per cent. per 
mensem as was provided in the kabuliyat 
(lease) executed by the defendants. 

The two main contentions put forward 
by the defendants-appellants and with 
which alone we are concerned in this appeal 
were to the effect that they-were not liable 
te pay the full amount of rent claimed by 
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the. plaintiff but were entitled toa remis- 
sion in the rent in respect of the area 
washed away during the years in suit by 
the action of the river Ghagra on the banks . 
of which the said villages are situate ; and 
that the interest on arrears should be cal- 
culated at the rate of Re. 1 per cent. per 
mensem as provided for under s. 141 of 
the Oudh Rent Act (Act XXI of 1886) and 
not according to the terms of the kubuliyat 
executed by the defendants 

The learned Assistant Collector of Bah- 
raich who tried the case, held that the de- 
fendants were not entitled to any deduc- 
tion on account of diluvion inasmuch as 
the plaintiff had in his claim already allow- 
ed on that account a remission of Rs. 55 
for the year 1330 F., and of Rs, 137 for 
1331 F. He upheld the rate of interest 
entered in the lease but reducea the rate 
of future interest to 6 per cent. per annum. 
The defendants carried the matter in 
appeal to the District Judge of Gonda who 
held that under theterms of the lease the 
defendants were not entitled to claim anv 
reduction on account of diluvion and 
agreed with the learned Assistant Collec- 
tor that the defendants were bound to pay 
interest on arrears at the rate of 2 per cent. 
per mensem as entered in the lease. On 
these finings he dismissed the defendants’ 
appeal. 

The defendants have now come to this 
Court in second appeal ang the same two 
contentions have again been urged on their 
behalf. 

Regarding the first point, namely, whe- 
ther the defendants are entitled to claim 
any deduction on account of diluvion, we 
cannot agree with the decision of the learned 
District Judge. In our opinion under s. 18 
of the Oudh Rent Act, 1886, a lessee is en- 
titled to claim abatement of rent on the 
ground that the area of ‘his holding has 
diminished. Section 18 clearly states that 
a sulit for an abatement of the rent of a 
holding shall not be brought by an under- 
proprisctor or tenant except on the ground 
that the area of the holding has diminish- 
ed, or on some ground specified in a lease, 
agreement or decree under which he holds. 
Under s. 3, cl. (10), of the said Act the word 
‘tenant is defined to include a lessee for 
purposes of s. 18 of the aforesaid Act. It 
appears, therefore, to be clear that the 
defendants are entitled to claim an abate- 
ment of rent on the ground alleged by 
them. 
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On behalf of the plaintiff-respondent it 
has, however, been ,pointed out that the 
plaintiff has himself allowed the defend- 
ants a remission on that account to the 
extent of Rs. 55 êlor 1330 F., and Rs. 137 
for 1331 F. The learned Assistant Collec- 
tor remarks in his judgment that the 
khasra of daryaburdi for 1330 F. prepared 
by the Kanungo and signed by the Patwari 
shows the area carried away by diluvion 
during that year and the amount if calculat- 
ed on that area comes to about Rs. 50. 
` Similarly he observes that according to the 
khasra of daryaburdi for 1331 F. the 
amount calculated on the area under dilu- 
'vion comes to about Rs. 137. It is, there- 
fore, clear that the plaintiff has already 
allowed a remission in his claim for the 
amount due to the defendants-appellants. 
The defendants gave no evidence in rebuttal 
of the entries in the khasras of daryaburdt 
for the two years referred to above. Our find- 
ing, therefore, is that the defendants-appel- 
lants were legally entitled to a remission 
for those two years .but the plaintiff has 
already allowed them deduction on that 
account before instituting the present suit 
in respect of his claim. The plaintiff is, 
therefore, 
amount claimed by him, there being nothing 
which can be allowed to defendants on 
this account. 


Regarding the second point, namely, the 
rate of interest, the contention put forward 
on behalf of the defendants appellants was 
to the effect that in face of the provisions 
of s. 141 of the Oudh Rent Act (Act XXII 
of 1886) the plaintiff cannot claim a higher 
rate of interest than that provided by the 
Act, that is 1 per cent. per mensem. The 
argument was that a private contract be- 
tween landlord and tenant to pay a 
higher rate of interest could not be en- 
forced. Weare of opinion that this con- 
tention is sound and must prevail. Sec- 
tion 141 of the aforesaid Act runs as follows: 

“Section 141. Whenan arrear of rent 
remains due from any tenant, he shall be 
liable to pay interest on the arrear at the 
rate of one per cent, per mensem.” 


From the wording of the section it 
appears to us that a tenant cannot avoid the 
liability of payment of interest at the rate 
specified in tbe. section. If, therefore, the 
tenant, on his part, cannot avoid the liability 
to pay interest as provided by the law, it is 

equally clear that the landlord cannot, on 
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his part, increase the liability by providing 
for a higher rate of interest by means of a 
private contract. In order to protect ten- 
ants the policy of the Legislature is in 
many cases tointerfere with the contracts 
arrived at between a landlord and a tenant. 
Several instances of this nature are to be 
found in the Oudh Rent Act—vide as. 4 and 
38 as they stood prior to amendment. We 
are, therefore, of opinion that a contract 
entered into between a landlord and a 
tendnt fixing a rate of interest on arrears 
of rent exceeding 1 per cent. per mensem, is 
not legally enforceable. The defendants- 
appellants are, therefore, liable to pay inter- 
est only at the rate of 1 per cent. per 
mensem on the arrears due from them. 
They will have to pay interest on the 
arrears for 13830 F. and kharif 1331 F. 
from the dates when such arrears respec- 
tively fell due. 

We, therefore, allow the appeal to the 
extent indicated above. The parties will 
pay and receive costs in proportion to their 
failure and success in all Courts, 

A. N. A, Appeal partly allowed. 


berr seppa 


MADRAS HIGH COURT. 
‘APPEAL AGAINST ORDER Nos. 129, 178 AND 
179 oF 1923. 
October 27, 1925. 
Present :-—Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 
PONNAMMAI AMMAL—APPELLANT 
Versus - 

Tae DISTRICT OFFICIAL RECEIVER, 
TINNEVELLY, AND ANOTHER— 
RESPONDENTS. 

Provincial Insolvency Act (V of 1920), s. 28— 
Transfer by debtur’s transferee, avoidance of—Officral 
Recewer, right of. 

Under s. 53 of the Provincial Insolvency Act, the 
Official Receiver is not at liberty to attack a transfer 
from a transferee of the insolvent. |p. 919, col. 1.) 

Sudha v. Firm Nanakchand-Daulat Ram (1) and 
Jagannatha Ayyangar v. Narayana Ayyangar (2), 
relied on, 

Appeal against an order of the District 
Court, Tinnevelly, dated the 17th October, 
1922, in O. P. No. 85 of 1920. 

Messrs. P. N. Marthandam Pillar and T. 
A. Anantha Iyer, for the Appellant. 
JUBDGMENT.—The Official Receiver 

is not represented. 
In A. A. O. No. 178 oF 1923. 

The document'attacked in this case, is 
Ex, IX. The only evidence for the Official 
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Receiver regarding it is P. W. No. 2 whose 
evidence strikes us as much inferior to that 
of P. W. No. 5, who is inno way related to 
the insolvent. The latter swears that 
money was paid on the mortgage. There is 
no evidence that about the date of mort- 
gage Palavesa Kone was in insolvent cir- 
cumstances and anxious to screen his pro- 
perty from pressing creditors. Exhibit IX 
ripened into a decree and that decree was 
transferred by Ex. VILI to 4th respongent. 
There is no finding by the Judge that Ex. 
VIIL was not for value or in good faith. On 
the merits we see no reason why Exs. VIII 
and IX should ba declared void as against 
the Official Receiver. 

In O.M. A. No, 179 oF 1923. 

The judgment on the merits in this case 
follows the above. If Ex.1X is a genuine 
mortgage then the consideration for Ex. I 
is wholly genuine, as the learned Judge 
has found that the balance of the considera- 
tion apart from Ex. IA was actually paid. 
Exhibit I must, therefore, also stand good. 

In C. M. A. No. 129 oF 1923. 

The transfer from the insolvent in this 
case is Ex. X. Though, no doubt, there was 
asale by him to his son-in-law the only 
evidence in this case is that the sale amount 
was paid; here also there is no evidence 
that at the time of Ex. X the insolvent was 
in such circumstances that he would be 
anxious to secrete his property from his 
creditors. We considerthe evidence ade- 
quate to uphold Er. X. That being up- 
beld, the ‘Official Receiver cannot attack 
Ex. XI, the transfer by the vendee under 
Ex. X to 5th respondent. These documents, 
therefore, must also stand. 

A legal point as to the scope ofs. 53, 
Provincial Insolvency Act of 1920, has been 
taken before us, viz., that under it the 
Official Receiver is not at liberty to attack 
a transfer from a transferee of the insol- 
vent. The language ofthe section favours 
this view sinte it is the “transferor” who is 
the insolvent. This view is supported by 
a ruling reported in Sudha v. Firm Nanak- 
chand-Daulatram (1), and the ruling of 
Oldfield, J. in CO. M. A. No, 159 of 1918 
reported in Jagannatha Ayyangar v, Nara- 
yana Ayyangar (2). We are inclined to 
agree with the remarks ofthe latter on this 
point in that judgment including the 
ground on which he distinguishes the Eng- 

(1) 88 Tnd. Cas, 89; 7 L. Lr J, 163; A. I R. 1925 


Lah. 295; 2 L. O. 162. 
(2) 54 Ind. Cas. 761. 
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lish cases cited by him but may point out 
that in both the cases In re Vansittart; Ex 
parte Brown (3) and In re Brall; Hx parte 
Norton (4), the transfer was upheld and not 
set aside as Oldfield, J., states. A more recent 
case In re Hart; Ex parte Green (5) has 
been cited to us, which carries out the prin- 
ciple laid down in the two Queen’s Bench 
cases and applies it even toa case where 
the transfer from the original donee from 
the insolvent was subsequent to the act of 
bankruptcy. We need not, however, pursue 
the matter further here. - 

We allow the appealsand set aside the 
lower Court's order in toto and dismiss the 
Official Reeceiver’s petitions with costs 
throughout in all the three cases. 


VIN. V, Appeals allowed, 
(3) (1893) 2 Q. B. 377; 62 L. J. Q. B. 279: 5 R. 280; 
68 L. T. 233; 41 W. R. 286; 10 Morrell 44. 


(4) (1893) 20. B. 381; 62 L. J. Q. B. 457; 5 R, 440; 
69 L. T. 323; 41 W. R. 623; 10 Morrell 166. 

(5) (1912)3 K. B. 6; 107 L. T. 368; 81 L. J. K. B. 
1213; 56 S. J. 615; 28 T. L. R. 482. 


—S erea a 


OUDH CHIEF COURT. 
MISORLLANEOUS CIVIL APPEAL No. 26 
oF 1926. 

August 11, 1926, 
Present:—Mr. Justice Hasan. 
Thakur SHIAM MANOHAR AND OTHERS—- 
DEFENDANTS—A RPELLANTS, 

VETSUS 
HUSAINI—P taintirF—REsPonpEnNT. 

Mortgage—Redemption—Morigage for certain term 
containing no provision for redemption before expiry 
of such term—Mortgagor’s right to redeem. 

Ordinarily, in the absence of a special condition 
entitling the mortgagor to redeem during the term 
for which the mortgage is created, the right of re- 
demption can only arise on the expiration of the 
specified period A suit for redemption instituted 
before the expiry of the term is premature and 
liable to be dismissed. [p. 920, col. 1.] 

Bakhtawar Begam v. Husaini Khanam (1), relied 
a 


n. 

Appeal from a decree of the Subordinate 
Judge, Sitapur, dated the 5th February, 1926, 
reversing that of the Munsif, Sitapur, dated 
the llth May, 1925. 

‘Mr, Ali Zaheer, holding brief of Mr. 
Radha Krishna, for the Appellants. 

Mr. Akhlaque Husain, for the Respond- . 
ent. 


JUDGMENT.—This is the defendants’ 
appeal inasuit brought by the plaintiff 
for redemption of a possessory mortgage’ , 
of a house dated the 30th of September, 
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1918 from the order of the Subordinate 
Judge of Sitapur, dated the 5th of February, 
1926, which reversed the decree of the 
Munsif of the same place dated the llith of 


‘May, 1925. One of the defences to the suit 


was that the claim fòr redemption was pre- 
mature on the covenant contained in the 
deed of mortgage. The learned Munsif ac- 
cepted this defence and dismissed the suit. 
The learned Subordinate Judge on appeal 
disagreed with the opinion of the Munsif 
and held on the construction of the deed of 
mortgage that the suit was not premature. 
The result was that he reversed the decree 
of the trial Court and passed an order of 
remand under O. XLI, r. 23, of the O. P. O. 
From this order the present appeal is pre- 
ferred. E 

As already observed, the decision of the 
learned Subordinate Judge is exclusively 
founded on the construction of the deed of 
mortgage dated the 30th ofSeptember, 1918, 
and I also propose to confine my judg- 
ment to that matter alone. Iam ofopinion 
that construction which the learned Munsif 
placed on the deed of mortgage is right 
and should not have been disturbed by the 
lower Appellate Court. The deed purports 
to transfer possession of a residential 
house and at the very outset of it the term 
of ten yearsis fixed as the term for the 


- mortgage. This to my mind is certain, As 


observed by their. Lordships of the Privy 
Council in the case of Bakhiawar Begam v. 
Husaini Bhanam (1) quoted by the learned 
Munsif in his judgment: l 

“Ordinarily, and in the absence of a 
special condition entitling the mortgagor 
to redeem during the term for which the 
mortgage is created, the right of redemp- 
tion can only arise on the expiration of 
the specified period. But there is nothing 
in law to prevent the parties from making 
a provision that the mortgagor may dis- 
charge the debt within the specified period 


and take back the property.” 


In my judgment there is no such pro- 


vision in the deed of mortgage before me. 
On the other hand, the context amply sup- 
ports the construction that the term of 
mortgage was fixed for ten years certain. 
There is a provision in thedeed that in 
the event of the mortgagee being prevent- 
ed by any cause from obtaining posses- 


(1) 23 Ind. Cas. 355; 36 A. 195; 18 O. W.N. 586; 
98 M.L. J. 474; 12 A. L. J. 473; 19 O. L. J. 477; (1914) 
M. W. N. 411: 15 M. L. T. 389; 16 Bom. L. R. 344; 1 
L W. 813; 41 T. A. 84 (P. C). 


VALLIAKKAL V. KARUPPA GOUNDAN. 


(97 I. 0. 1926] 


sion ofthe house mortgaged he will have 
the right of interest at the rate of 2 per 
cent. per mensem for the period during 
which he had not been-in possession. This 
period of dispossession may extend to 
ten years. If it does, there is no doubt in 
my mind that under this part of the deed 
the mortgagee would be entitled to interest 


‘for the full term of ten years; and that 


makes it perfectly clear that the certain 
term which the parties tothe mortgage in- 
tended to fix for the continuance of the 
mortgage was the period of ten years. 

There are other matters: in appeal to be 
decided by the learned Subordinate Judge 
which he has not decided. In the circum- 
stances I set aside his order under appeal 


-and as he has decided the appeal before . 


him on a preliminary point I remand the 
case to the Court below and direct that the 
appeal be re-admitted to its original num- 
ber in the register of appeals to that Court 
and decided according to law. The costs 
here and hitherto incurred will abide the 
event. i 


A.N. À. Case remanded. 


MADRAS HIGH COURT. 

SgoonD CIVIL APPEAL No. 1534 oF 1923, 

July 28, 1926. ` 
Present:—Mr. Justice Devadoss. 
VALLIAKKAL AND aNoTHER— DEFENDANTS 
—APPELLANTS 
| VETSUS 
KARUPPA GOUNDAN—PLaintIFF— 
RESPONDENT. 

Specific Relief Act (I of 1877), s. 81—Compromise 
decree—Suit to rectify mistake, whether lies-—Com- 
promise decree, whether ‘instrument in writing’, 

Where a mistake is committed in drawing up a 
compromise petition and it finds place in the decree 
embodying the terms of the compromise, a suit lies 
under s. 31, Specific Relief Act to rectify the mistake 
in the decree. [p. 921, col, 1.] 

Thiruvambala Desikar v. Manikavasaka Desikar, 
(3) relied on. 
rabid aa oka decree is an instrument in writing. 
ibid. 

Second appeal against a decree of the 
Court of the Subordinate Judge, Coimbatore, 
in A. 5. No. 1 of 1923, (A.S. No. 38 of 1923, 
on the file of the District Court, Coimba- 
tore), preferred against that of the Court of 
the District Munsif, Udamalapet, in O. 6. 
No. 1011 of 1921. i 

Mr. V. Narasimha. Iyengar, for the Appel- 
lants, 
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Mr. T. M. Krishnaswami Iyer, for the Re- 
spondent. 

JUDGMENT.—The first point raised 
in this second appeal is that no suit lies to 
rectify a mistake in a compromise decree. 
It was held by Napier and Krishnan, JJ., 
in S. A. No. 62of 1920 that a decree is an 
instrument within the meaning of s. 92 of 
the Evidence Act. Ifa compromise decree 
ig an-instrument in writing, itis difficult 
to see hows, 31 of thè Specific Relief Act 
does not apply to it. The contention of Mr. 
Narasimha Iyengar is that a suit does not 
lie to rectify a mistake in a compromise 
_ decree, but that the decree could only be 
set aside in toto and the parties relegated 
to the position in which they were before 
the compromise was entered into. 
31 of the Specific Relief Act provides for a 
suit to rectify a mutual mistake in an in- 
strument in writing. The opening words of 
s. 31 are: “When, through fraud or a mutual 
mistake of the parties, a contract or other 
instrument in writing does not truly express 
their intention, either party, or his repre- 
sentative-in-interest, may institute a suit to 
have the instrument rectified.” Mr, Nara- 
simha Iyengar relies upon Ram Lagan Sahu 
v. Ram Birich Koeri (1) as supporting his 
contention. No doubt, in that case the 
learned Judges observed “Once the decree 
has been passed and signed then the reme- 
dy is, except in cases to which s, 152 of the 
O. P. C. applies, to institute a suit to set 
‘aside that decree on one of the grounds 
. aforesaid.” They rely on Wilding y. Sander- 
son (2) for their position. In that case it 
was held that if the Court was satisfied that 
a mistake was committed in a compromise 
decree the Court was competent to amend 
the decree to bring it in conformity with 
the intention of the parties. It is, there- 
fore, clear that when a mistake has been 
committed in drawing up a compromise 
petition and that mistake finds place in 
the decree embodying the terms of the com- 
promise, it is open to the Court to have that 
rectified in a subsequent suit. Reference 
may also be made to Tiruvambala Desikar 


y. Manikavasaka Desikar (3). 

|Note-—The rest of the judgment is not material 
for the purposes of this report.—Ed.] 

Y. N. V. Appeal dismissed, 


(1) 50 Ind. Cas. 497; 4 P. L. J. 205. 
(2) (1897) 2 Ch. 534; 66 L. J. Ch. 684; 77 L. T. 57; 
45 W. R. 675. 

13) 34 Ind. Cas. 57; 40 M. 177; 30 M. L. J. 274; (1916) 
2 M. W. N. 43; 4 L, W. 306, |, 
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MADRAS HIGH COURT. 
FULL BENCH. 
Crvit Revision Petitions Nos. 159 To 168, 
-OF 1926 
AND 
Crvin MISCELLANEOUS Partitions Nos, 1346 
To 1355 or 1926. 
April 15, 1926. 
Present:—Justice Sir William Watkin 
Phillips, Kr, Mr. Justice Krishnan and 
Mr. Justice Ramesam. 
Tus ZEMINDAR or KALLIKOTE AND 
ATAGADA ESTATE— APPELLANT 
VvErsus 
MONGOLOPUR AND OTHERS— 
RESPONDENTS. 

Madras Board of Revenue’ Act (I of 1894), 
Madras Estates Land Act (I"of 1908), ss. 171, 172— 
Single member of Board of Revenue, power of, to 
decide questions under s. 172, Madras Estates Lund 
Act—C. P. C. (Aet V of 1908), s. 115—Interlocutory 
orders—Orders of Board of Revenue under ss. 171 and 
172, Madras Estates Land Act—Revision., 

A single member of the Board of Revenue (Madras) 
has power, by virtue of s.2 ofthe Madras Board of 
Revenue Act I of 1894, to decide, on behalf of the 
Board questions arising under ss. 171 and 172, 
Madras listates Land Act. |p. 922, col. 2.) 

It is not ordinarily the practice of the High Court 
to interfere with orders of an interlocutory nature 
unless there is some special reason for doing so. 
lbid] 


Ix ©. R.P, Nos. 159 To 168 or 1926. 

Petitions under s. 115 of Act V of 1908 and 
s. 107 of the Government of India Act pray- 
ing the High Court to revise the orders of 
the Board of Revenue (Land Revene Settle- 
ment) Madras, dated 7th December, 1925, 
9th February, 1926 and 5th Jannary, 1926, 
and madein A. 9, No. 43 of 1925 (Settlement 
Objections Petitions Nos. 2, 3, 14 and 15 of 
1924 on the file of the Special Revenue 
Officer, Ganjam, Godavari and Kistna Dis- 
tricts, Berhampur) and in C. R, P. No, 1 of 
1926 (A. Nos. 2 to 15 and 29 of 1925 on the 
file of the Board of Revenue, Land Revenue 
and Settlement, Madras, O. P. Nos. 2 to 6, 8, 
ll and 12 of 1924, on the file of the said 
Special Revenue Officer), and in A. S. No. 
24 of 1925, (preferred against an order of 
the said Special Revenue Officer, dated 
30th December, 1924, in the case relating to 
the 8th group of villages), and in A. S. No. 
25 of 1925 (Settlement Objection Petitions 
Nos. 7 and 28 of 1924, on the file of the said 
Special Revenue Officer) and in A.S. Nos. 
36, 38 to 41 and 44 of 1925, (preferred against 


s. 2— 


` the orders of the said Special Revenue 


Officer, dated 22nd February, 1925, in the 
cases relating to the llth, 14th, 12th, 


+ 
maga neil 
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10th, 9th and 5th groups of villages respec- 


tively. ; 
In C. M. P. No. 1346 oF 1926. 
- Petition praying that in the circumstances 
stated in the affidavit filed therewith the 
High Court will be pleased to issue a writ 
of certiorari to quash the proceedings of 
Mr. N. Macmicheel, First Member and Com- 
missioner of Land Revenue and Settlement, 
Madras, dated 9th February, 1926, in the 
aforesaid R. P. No. 1 of 1926 on the file of 
the Board of Revenue, Land Revenue and 
Settlement, Madras; purporting to be in the 
exercise of revisional powers alleged to exist 
in the Board of Revenue, Madras, under 
s. 172 of the Madras’ Estates Land Act. 
In C. M. P. Nos. 1347 ro 1355 or 1926. 

Petitions praying that in the circum- 
stances stated in the affidavit filed with 
CO. M. P. No. 1347 of 1926 the High Court 
will be pleased to issue writs of certiorari to 
quash the proceedings of Mr. N. Macmichel, 
Gommissioner of Land Revenue and Settle- 
ment, Madras, dated 7th December, 1925, 
and 5th January, 1926, in the above men- 
tioned Appeals Nos. 43, 36, 38, 39,41, 25, 40, 
94 and 44 of 1925, on the file of the Board of 
Revenue, Land Revenue and Settlement, 
Madras, purporting to be in the exercise 
of powers vested inthe Board of Revenue 
under s. 171 of the Madras Hstates Land 
Act and the rules framed thereunder. 

Mr. S. Varadachariar, for the Petitioners. 

Mr. T. R. Venkatarama Sastriar, Advo- 
cate-General, for the Respondents, 

JUDGMENT.—These are applications 
to revise the orders of the Board of Revenue 
passed, one under s. 172 of the Estates Land 
Act and the other under s. 171 of the same 
Act. So far as the cases under s. 171 are 
concerned, the only point that is raised 
which relates to jurisdiction is that a single 
member of the Board of Revenue has not 
power to decide questions under these 
sections. However, under s. 2 of Madras 
Act I of 1894 it is enacted “It shall be 
lawful for the Board of Revenue to declare 
what portion of the business of the Board 
may be disposed of by a single member." 
It is not suggested here that the Board 
has not allotted this branch of work to a 
single member and, therefore, that member 
had complete authority to deal with the 
matter. No other question of jurisdiction 
arises in fhe cases disposed of by the Board 
under s.171. 
“ So far as the order passed under s. 172 
is concerned, it is merely a preliminary 
; 
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order declaring that the Board of Revenue- 
has jurisdiction in the present case under 
that section but no final order has yet been 
passed on the merits of the case. It is- 
contended thaton this question of jurisdic- 
tion, this Court ought to interfere in revi-: 
sion inorder to save further proceedings. 
It is not ordinarily the practice of this 
Court to interfere with orders ofan inter- 
locutory nature unless there is some specijal- 
reason for doing so. Here the petitioner 
has come to this Court before he has any’ 
grievance and consequently we are not 
prepared to interfere at this stage. In 
this view it is unnecessary to decide the 
question whether this Court has jurisdic-- 
tion to interfere in revision with the orders- 
of the Board of Revenue under ss. 171 and 
172. All these petitions must be dismissed 
with costs. ; 

Civil Miscellaneous Petitions Nos. 1346 to 
1355 must also be dismissed. 

v, N. V. Petitions dismissed. 


ME ieena 


OUDH CHIEF COURT. 

First CIVIL APPEAL No. 37 or 1924. 
August 19, 1926. 
Present:—Mr. Justice Hasan and 
Mr. Justice Misra. 

Syed ACHCHE MIRZA AND oTnERs— 

PLAINTIFFS— APPELLANTS 
VETSUS 
Syed AHMAD SHAH AND OTHERS— 
. DEFENDANTS-—RESPONDENTS. 

Oudh Estates Act (I of 1869), ss. 8, 18, 15, 23, 28-— 
Limitations prescribed by lists, force of—Entry in 
List II, whether proof of family custom-—Transfer, 
effect of—Mortgagor and mortgagee—-Adverse posses- 
sion—Entries in mutation records—Mutation proceed- 
ings——~Revenue Courts, duty of—Limitation Act (IX 
of 1908), Sch. I, Art. 184-—-Transfer without posses- 
ston by mortgagee—Limitation. 

The limitations prescribed by the lists prepared 
under s. 8 of the Oudh Estates Act are as much rules 
of succession, so far as they go, as the provisions of 
ss. 22 and 23 of the Act. [p. 925, col. 2 

When the line of succession as prescribed in the 
Act is broken by a transfer or bequest of the nature 
mentioned ins.15 of the Act, the limitations pre- 
scribed by the Act either in the lists or in the provi- 
sions of s. 22 disappear and the property thence- 
forward is subject to the ordinary law of succession, 
The ordinary law may embrace a rule of custom but 
in such a case a custom must be proved independently 
5 the limitations prescribed by the Act. [p. 926, col. 


An entry under List II has no application what- 
ever to the case of succession of property held by a 
member of afamily upon whom the estate has not 
devolved in the right af a single heir according to 
the custom of the family. [p. 928, col. 1.] 

Limitations of such entry were enacted for the 
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apecial purposes of the Actas regards succession to 
the estates. Therefore, if property has ceased to be 
an estate the entry is no proof of any custom of the 
family. Even if the entry is regarded as a mers 
rule of evidence it ceases to be such when the Act 
ceases to be applicable. [p. 928, col. 1. 

The matter for adjudication before Revenue Court 
for the purposes of mutation of names is primarily 
the question of possession and an inquiry into the 
title of the claimants is wholly beyond the jurisdic- 
tion of such Court. [p. 930, col. 1.] 

As between a mortgagor and mortgagee neither 
exclusive possession by the mortgagee for any length 
of time short of the statutory period of 60 years nor 
any acquiescence by the mortgagor not amounting to 
a release of the equity of redemption will be a bar 
or dsofence to a suit for redemption if the parties are 
otherwise entitled to redemption. [p. 980, cols. 1 & 2.] 

An order in mutation proceedings entering the 
name of the mortgagee in the place of a mortgagor 
cannot have the effect of altering the legal character of 
the possession as a mortgagee into that of an owner 
any more than aclaim by the mortgagee himself. [p. 
930, col. 1. 

Article 134 of Sch. I tothe Limitation Act is not 
applicable to cases of transfer from a mortgagee 
where the transferee did not obtain possession from 
the mortgagee under the transfer. The fact that the 
mortgagee grants a simple mortgage asserting full 
proprietary rights does not, therefore, attract the 
provisions of Art. 134. [p. 930, col. 2.] 

Appeal against a decree of the Subordi- 
nate Judge, Sitapur, dated the 23rd Feb- 


ruary, 1924. 


Messrs. J. Jackson and B. K. Bhargava, 
for the Appellants. 

Mr. Hyder Husein, for the Respond- 
ents. 

Messrs. B. N. Srivastava, K. P. Misra and 
Chand Narain Harkauly, for Respondent 
No. 17. 

JUDGMENT.—About the end of the 
year 1921 three suits were instituted in the 
Court of the Subordinate Judge of Sitapur. 
They were respectively entered at Nos. 285, 
286 and 287 in the register of suits. The 
learned Subordinate Judge decided them 
by one judgment dated the 28rd of Feb- 
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ruary, 1924, He dismissed Suit No. 285 in 
its entirety and. Suits Nos. 286 and 287 
were partly decreed and partly dismissed 
by him. First Civil Appeal No. 37 of 1924 
is the plaintiffs’ appeel from the decree of 
the Subordinate Judge of the date just 
now mentioned in Suit No. 285. First Civil 
Appeal No. 43 of 1924 is the defendants’ 
appeal from the decree of the same date 
in Suit No. 286 and First Civil Appeal 
No. 51 of 1924 is the plaintiffs’ appeal from 
thesame decree. First Civil Appeal No. 50 
of 1924 is the plaintiffs’ appeal from the 
decree of the same date in suit No. 287 
and First Civil Appeal No. 44 of 1924 is 
the defendants’ appeal from the same 
decree. The plaintiffs are different persons 
in each suit. The leading case was Suit 
No, 285 and the material questions which 
arose for decision in that suit are common 
to the other two suits also. 

The properties in suit are portions of an 
estate called Qutubnagar partly situated 
in the District of Sitapur and partly in the 
Hardoi District. The estate of Qutubnagar 
was held by one Mirza Ahmad Ali Beg in 
the character of a taluqdar within the 
meaning of Act Iof 1869, His name was 
entered in List I and also in List II of 
the lists prescribed by s. 8 of Act I of 
1869. In the lists he is described as Mirza 
Ahmad Beg. Mirza Ahmad Ali Beg was 
the father of five sons and four daughters. 
He was married to a lady called Musammat 
Hurmuzi Begam. All the sons and 
daughters were born of thesaid lady. He 
appears to have died some time in the 
year 1880. His sons, his daughters and 
his wife all survived him. The pedigree 
is given in the judgment of the learned 
Subordinate Judge. It may be reproduced 
here for facility of reference :— 


MIRZA AHMAD. ALI BEG=Musammat HURMUZI BEGAM, 


died in 1880. 


died lst of December 1902. 





| | 2 
mee Haidar Ali, Azam Nadir Mirza, 





Aulia Ali, 


| | } 
Lado Sughra Kazmi Begam 


Amir 
died in th died in Shah. died in died child- Jehan Begam, Begam, 
lifetime of 1909 1917 less onthe Begam, died child- plaintiff Nagi Ali 
Hurmuzi 2nd plaintiff less in in Suit Khan. 
Begam. | December in Suit 1903. No. 286. 
( N 1908. No. 287. 
Ahmad Hasan Ruqaiya Zakia : 
Shah. Shah. Begam. Begam. N 
7 = 
Sultan Mirza, Achche Mirza, Zafar Mirza, Sultan J ahan Begam, 
plaintiff plaintiff plaintiff plaintiff 
No, 2. No. 1, No. 3. = 4, 
| 4 . 


Plaintiffs in Suit No. 285 of 1921. 
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The eldest son, Ahsan Ali, is stated to 
have been blind and it appears that no 
notice has ever been taken of him in the 
family history or in the vicissitudes.through 
which the estate of Qutubnagar passed 
after the death of Mirza Ahmad Ali Beg. 
On the 27th of September, 1877, by a re- 


| gistered deed of that date Mirza Ahmad 


Ali Beg made a gift of his entire estate in 
favour of his wife Musammat Hurmuzi 
Begam, in lieu of herclaim for dower. 
The gift had the effect of conveying ab- 
solute title in the estate to the lady. After 
the death of Mirza Ahmad Ali Beg dispute 
arose between Haider Ali Beg, the second 
gon of Mirza Ahmad Ali Beg, and his 
widow, Musammat Hurmuzi Begam. This 
was settled by a compromise. Under the 
compromise Musammat Hurimuzi Begam 
acquired 15 villages situated'in the District 
of Sitapur in the estate of her husband 
and Haider Ali obtained six villages in the 
District of Hardoi with the village Newal- 
pur in the District of Sitapur and the 
orchard land at Qutubnagar in the same 
district. Each party relinquished her -or 
his claim to that portion of the estate 
which was allotted to the other under the 
compromise. ; 

The properties involved in the present 
suits are portions of the estate which had 
fallen to the share of Musammat Hurmuzi 
Begam under the compromise. The plaint- 
iffs in each case claim title by right of in- 
heritance ine these properties. Musammat 
Sughra Begam, the principal plaintiff in 
Suit No. 286, is one of the daughters of 
Musammat Hurmuzi Begam. Musammat 
Amir Jehan Begam, the plaintiff in Suit 
No. 287, is another daughter. Hach of 
these plaintiffs claims a 1-12th share in the 
estate of her mother according to the rules 
of Muhammadan Law. They also claim a 
1/7th share each in the inheritance of their 
brother, Aulad Ali, who died childless, 
out of the estate which he had inherited 
from his mother Musammat Hurmuzi Begam. 
They further claim a 1/264th share in the 
inheritance of their sister, Musammat Lado 
Begam (who also died childless) out of the 
estate, which had devolved on Musammat 
Lado Begam by right of inheritance from 
her mothers Musammat Hurmuzi Begam. 

It now remains to explain the title set 
forth by the plaintiffs of Suit No. 289. It 
will appear from the pedigree that these 
plaintiffs are grandchildren of Musammat 
Hurmuzi Begam. Their father, Nadir 
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Mirza, has also died since. They claim 4 
1/6th share in the estate of Musammat 
Hurmuzi Begam, which had devolved by 
inheritance on their father, Nadir Mirza. 
They also claim a 2/7th share in the inherit- 
ance of Aulad Ali again through their 
father, Nadir Mirza. They farther claim 
1/132th share in estate of Masammat Lado 
Begam out of the 1/12th share which had 
devolved on her in the inheritance of her 
mother, Musammat Hurmuzi Begam. Here 
again the claim is made ih the right of 
their father, Nadir Mirza. The chief de- 
fendants to ths three suits are Ahmad 
Shah and Hasan Shah, sons of Haider Ali 
Beg who had died some time before 
Aulad Ali. The other defendants besides 
the members of the family, are persons 
who have acquired portions of the property 
in suit by transfers from or in execution 
of decrees against Haider Ali Beg. The 
principal defendant inthis class is Thakur 
Lalji Singh, to whom we shall have occa- 
sion to refer hereafter in the course of this 
judgment. 

The original title of Afusammat Hurmuzi 
Begam to the properties involved in the 
three suits is not denied nor is the accuracy 
of shares claimed under the rules of the 
Muhammadan Law disputed. The material 
pleas in defence are as follows :— 

1. The succession to the estates of Aulad 
Ali and Musammat Lado Begam under 
claim in the three suits is mot governed by 
the rules of the Muhammadan Law but is 
governed by the family custom of im- 
partibility, that is the rule of descent by 
single heir. 

2, Relinquishment by Nadir Mirza of 
his claim in the inheritance of his mother 
in her lifetime, 

3. Barof limitation as regards Deogawan 
property under two Articles of the Indian 
Limitation Act : 

(a) Article 144: adverse possession by 
Haider Ali Beg and his trans- 
feree. 

(b) Article 134, of Sch. I. 

4. Plea of estoppel under s. 41 of the 
Transfer of Property Act, 1882, raised by 
Thakur Lal Ji Singh defendant in relation 
to Deogawan only. 

As to the first plea in defence, the finding . 
of the learned Subordinate Judge is that 
the custom of devolution of inheritance on 
a single heir is proved. His finding on the 
second plea is also in the affirmative. On 
the plea of limitation, ‘he is of opinion that 
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the claim of the plaintiffsin Suit No. 285 
in respect of shares in village Deogawan is 
barred by 12 years’ adverse possession under 
Art. 144of the Indian Limitation Act but that 
theclaim ine the other two suits is not so 
barred and that none of the suits is barred 
by Art. 134 of the same Act. On the last 
plea in defence, his finding is that the 
provisions of s. 41l of the Transfer of Pro- 
perty Act, 1882, are inapplicable, to the 
facts of this case. We may observe that 
no arguments were addressed to us by 
either side on any other issue in the three 
eases. The findings of the learned Sub- 


ordinate Judge on those issues were accept- 


ed before us at the hearing of these 
appeals, It will thus appear that the only 
question which arises in the appeals for 
decision are the questions which have been 
just above categorically stated by us as 
the substantial pleas in defence. 


On the question of custom we are unable 
to accept the finding ofthe learned Sub- 
ordinate Judge. The precise custom of 
single heir descent, which the defendants, 
in order to succeed, must prove, is that it 
regulates the succession to the inheritance 
of Aulad Ali and of Musammat Lado 
Begam. Aulad Ali was the youngest of 
the sons of Mirza Ahmad Ali Beg and 
Musammat Lado Begam was his second 
daughter. We may here state that the 
learned Subordinate Judge has held that 
the claim of the two daughters of Musam- 
mat Hurmuzi Begam and~of the heirs of 
Nadir Mirza, for their share in the estate 
of Musammat Hurmuzi Begam in respect 
of the village of Deogawan is not affected 
by the custom pleaded by the defendants. 
The ground for this opinion is that Mus- 
ammat Hurmuzi Begam was not a mem- 
ber of the family of Mirza Ahmad Ali 
Beg, to whose succession only the custom 
put forward by the defendants could 


apply. 


It is agreed on both sides that the only 
evidence, if any, in- proof of the custom 
pleaded by the defendants is contained in 
the entry of the name of Mirza Ahmad Ali 
Begin List II of the lists prescribed by 
s. 8 of Act I of 1869. The defendants’ argu- 
ment, which has been accepted by the 
learned Subordinate Judge, is that the 
said entry raises a presumption, rebuttable 
in the particular circumstances of this case, 
in favour of the existence of the custom 
of single heir succession inthe family of 
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Mirza Ahmad Ali Beg and the plaintiffs 
have neither rebutted that presumption nor 
shown that any one of them is the single 
heir entitled to succeéd under that custom. 

The gift in respect of the properties in 
the suits made by the talugdar, Mirza 
Ahmad Ali Beg, on the 27th of September, 
1877, in favour of his wife, Musammat 
Hurmuzi Begam, was a transfer of a portion 


.of his estate to a person, who was neither a 


talugdar nor a grantee “and such person 
would not have succeeded according to the 
provisions of Act I of 1869 to the estate or 
to a portion thereof ifthe transferor had 
died without having, made the transfer" 
the reason being that if Mirza Ahmad Ali 
Beg had died on the date of the transfer the 


. person or.one of the persons to whom the 


estate would have descended according to 
the provisions of the special clause of g. +9 
applicable to the particular case was either 
his eldest son, Ahmad Ali, or his second son 
Haider Ali Beg, and that Musammat 
Hurmuzi Begam was not such a person or 
one of such persons. Therefore under s. 15 
of Act I of 1869, which section, it wag ad- 
mitted, was applicable and in the form in 
which it stood prior to the amendment made 
by the U. P. Act III of 1910, the “succes. 
sion to the property so transferred shall be 
regulated by the rules which would govern 
the succession to such property if the trana- 
feror had bought the sante from a*person not 
being a talugqdar.” This was established 
by the decision of their Lordships of the 
Privy Council in the case of Thakurain 
Balraj Kunwar v. Rat Jagatpal Singh (1) 
Admittedly the property now in dispute is 
the property which had come to be vested 
in Afusammat Hurmuzi Begam under the 
transfer of the 27th of September, 1877 
and the succession now in question ia 
also the succession to the same property 
It follows that the rules of succession ag 
laid down in the Act applicable to the 
“estate” of Mirza Ahmad Ali Beg are not 
the rules which wouldregulate thesuccession 
tothat property. The limitations prescribed 
by the lists prepared under s. 8 are as much 
rules of succession, so far as they go, as the 
provisions of ss. 22 and 23 of Act Fof 1869 
This is manifest from the decisions of theii 
Lordships of the Privy Council in the caseg 
of Achal Ram v, Udai Partab Addiya Dat 


(1) 31 L A. 132; 7 O. ©. 248; 26 A. 393; 80, 
699; 1 A. L. J. 384; 11 Bom. L. R. 516: 8 Bap w Y 
J. 639 (P. O.) OU 
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Singh (2), Diwan Ran Bijai Bahadur Singh 
v. kai Jayatpal Singh (39, Bhai Narindar 
Bahadur Singh v. Achal Ram (4),- Jagdish 
Bahadur v. Sheo Pertab Singh (5) and Debi 
Bakhsh Singh v. Chandrabhan Singh (6). 
In the second of these cases succession to 
the estate which had remained all along 
within the Act came to be governed by 
cl. (11) of s. 22 of the Act. The plaintiffs’ 
claim was that cl. (11) having been reached 
the estate was no longer subject to the pro- 
visions of Act I of 1369 but was partible. 
The defence was that the estate was still 
impartible by custom. In deciding this 
controversy Sir Barnes Peacock said:— 

“A question might arise upon the con- 
struction of cl, 11 ofs. 22 whether the estate 
descended as an impartible estate, Their 


. Lordships are of opinion, looking to the. 


provisions of Act I of 1869, List 2, s. 8 and 
s. 22, that it was the intention of the Legis- 
lature that the estate should descend as an 
impartible estate.” 

This was re-affirmed by Lord Davey in the 
fourth case mentioned above and again by 
Lord Shaw in the last of the cases quoted 
above. In the third case Lord Hobhouse, 
as regards the entry in List II, said: 

"The effect of that is that the estate is 
labelled as one which, according to the 
custom of the family, descends to a single 
heir not necessarily by the rule of lineal 
primogeniture,” 

These ware all cages of succession within 
the Act. The converse case recently decid- 
ed by their Lordships of the Privy Council 
is that of Sitla Bakhsh Singh v. Sital Singh 
(7), and the principle of decision is the same 
as was given effect to in the case of Thaku- 
rain Balraj Kunwar v, Rai Jagatpal Singh 


(2) 11 I. A. 51; 100. 511; 8 Ind. Jur. 272; 4 Sar. 
P. C. J. 507; Rafique and Jackson's P, O. No. 77; 5 
Ind. Dec. (N. s.) 342 (P. CO). 

(3) 17 I. A. 173; 18 ©. 111; 5 Sar. P. O. J. 590: 
Rafique and Jackson's P. ©. No. 120; 9 Ind. Dec. 
(Nn. s.) 74 (P. ©). 

(4) 20 I. A. 77; 20 C. 649; 6 Sar. P. O. J. 310; 17 
Ind, Jur. 319; Rafique and Jacksons’ P, C. No. 128; 
10 Ind. Dec. (N. s.) 438 (P. 0.). 

(5) 28 I. A. 100; 5 C. W. N. 602; 23 A. 369; 11 M. 
z o 178; 3 Bom. L. R. 288; 8 Sar. P. C.J. 19 


(P.C) o 
(6) 7 Ind. Cas. 724; 37 L A. 168; 140. W. N. 1010; 
129 C. L. J. 303; 8 M. L. T. 273; (1910) M. W. N. 643: 
7 A. L. J. 1422; 12 Bom. L. R. 1015; 20 M. L. J. 917: 
32 A. 599; 13 O. 0, 316 (P. C). 
(7) 60 Ind. Cas. 548; 48 I. A. 2283; 19 A. L. J. 337: 
40 M. L. J. 449; 8 O. L. J. 214; 25 G. W. N. 791; 24 
; tae 33 ©. L. J. 520; 43 A. 245; 29 M. L. T. 390 
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(1). In both these cases s. 15 of Act 
l of 1869 had come into operation and in 
both of them their Lordships of the Privy 


“Council held that the succession was gov- 


erned by the ordinary rule of the Hindu 
Law. Onthe quotation giver by us from 
the judgment of Lord Hobhouse ir? the case 
of Bhai Narindar Bahadur Singh v. Achat 
Ram (4), Lord Phillimore made the follow- 
ing observation in Sitla Bakhsh Singh v. 
Sital Singh (7): 

“When, therefore, their Lordships say 
that the law takes in the family custom, 
they mean that the law takes in the limita- 
tions provided in List 2. With this explana- 
tion there is no difficulty about the case. It 
falls into line with the others, and confirms 
the view that the limitations under sub- 
section or cl. 1l are still limitations under 
the Act, and not mere returns to the ordi- 
nary law.” 

The last case to which we may refer in 
this connection is Ghulam Abbas Khan v. 
Amatul Fatima (8). In that case the origin- 
al taluqdar who had received a primogeni- 
ture sanad had made a devise in favour of 
a person who was not her heir according to 
the terms of the sanad in the event of 
intestacy. Their Lordships of the Privy 
Council held that the estate having passed 
by a devise outside the line of succession 
designated in the sanad its further devolu- 
tion was governed by the rules of the 
Muhammadan Law. 

The result of these authorities may be 
summed up to be that when the line of 
succession as prescribed by the Act is 
broken by a transfer or bequest of the 
nature mentioned in s. 15 of Act I 
of 1869 the limitations prescribed by the 
Act either in the lists orin the provisions 
of s. 22 disappear and the property thence- 
forward is subject to the ordinary law of 
succession. It is true that the ordinary law 
may embrace a rule of custom butin such 
a case the custom must be proved independ- 
ently of the limitations prescribed by the 
Act. Admittedly there is no such proof in 
the present case. 

In support of the defendants’ case their 
learned Advocate relied upon the decision 
of their Lordships of the Privy Council 
in the case of Murtaza Husain Khan v. 


(8) 60 Ind. Cas. 937; 48 I. A. 135; 19 A. L. J. 433; 
40 M. L. J. 577;8 O. L.P 295; 24 O. O. 118; (1921) 
M. W. N. 349; 43 A. 297; 29 M. L. T. 409; 34 0. L. d. 
113; 14 L. W. 680 (P. O). 
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Mohammad Yasin Ali Khan (9), and on the 
argument that the entry in List II being 
the statutory recognition of a pre-existing 
family custom the succession to the pro- 
perty held by any member of the family 
of Mirza Ahmad Ali Beg, in the present 
case by Aulad Ali and Lado Begam, must 
be held to be prima facie governed by the 
same custom, unless the contrary is proved. 
Now as regards the case of Murtaza 
Husain Khan x. Mohammad Yasin Ali 
Khan (9), the ‘estate’ and the succession to 
the ‘estate’ had all along remained within 
the Act and there had been neither a trans- 
fer nor a bequest of the nature contemplat- 
ed by s. 15, Act I of 1869. The limitations, 
therefore, as to succession prescribed by 
the Act were fully alive and governed the 
succession to the estate. In those circum- 
stances their Lordships of the Privy Council 
‘decided that the accretions made by the 
person who was the first lawful heir of the 
first talugdar were governed in the matter 
of succession by the same family custom of 
single heir descent as the original estate 
itself. Their Lordships laid emphasis on 
the provisions of s. 10 of Act I of 1869 as 
showing that there was a conclusive pre- 
sumption arising out of entry in List H that 
the succession to the original estate was 
governed by the family custom of single 
heir descent. From those premises they 
drew the further conclusion that same pre- 
sumption, though rebuttable, would apply 
tothe succession ofaccretions. Lord Philli- 
more made the following observations on 
the case of Murtaza Husain Khanv. Moham- 
mad Yasin Ali Khan (9), in Sitla Bakhsh 
Singh v. Sital Singh (7), and we take the 
liberty of quoting it in extenso:— 
“Murtaza Husain Khan v. Mohammad 
Yasin Ali Khan (9) decided in 1¥16, con- 
cerned a taluga held by a Muhammadan 
family, all the other cases which have been 
cited having ‘been Hindu talugas. There 
was no contention as to the descent of the 
taluga, which it was admitted between 
the parties devolved according to the rule 
of primogeniture. The question in dis- 
pute was as to the separate and private 
property of the last holder of the taluga. 
According to the ordinary Muhammadan 
Law, this property would have been divi- 


(9) 36 Ind. Cas. 299; 43 I. A. 269; 20 M. L. T. 362; 
14 A. L, J. 1083: 18 Bom. L. R. 884; 31 M. L. J. 804; 
38 A. 552; (1916) 2 M. W. N. 555; 25 0. L. J. 1; 19 
O. ©. 290; 1 P. L. W. 122; 210. W. N. 410; 4 O. L. 
J. 84 L. W 538 (P. 0). 
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sible between the two sons, but the elder 
son said that by.the family custom it 
devolved upon him, because it followed the 
descent of the taluga. Now, it happened: 
that the taluga was extered in List 2, in 
which the descent is to a single heir, but 
there is no rule as to primogeniture. Still, 
if there is a descent to a single heir, as the 
taluga is impartible, the elder will inherit 
as if there were the ruleof primogeniture. 
It was suggested that thetaluga was entered 
in List 2 by mistake, and that it should 
have beenentered in List 3; but their Lord- 
ships could not accept that contention. 
They held, however, that if it was in List 
2 there was a presumption that it was in 
that list because there’had been an earlier 
family custom which would apply to all 
property, whether belonging to the taluga 
or separate from it. It is to be observed 
that if there was a custom that the pro- 
perty should descend to asingle heir, it 
would have the same effectin the particular 
case as if there was a custom that it should 
descend according to the rule of primo- 
geniture. This being so, their Lordships 
held that the entry in the list, whether List 
Zor List 3, was good evidence that there 
was a family custom, which would make 
the property, in the particular case, devolve 
upon the elder son.” 

Again in the case of Jagdamba Kumari 
v. Wazir Narain Singh (10) Lord Buckmaster 
said that inthe case o$ Murtaza Husain 
Khan v. Mohammad Yasin Ali Khan (9) 
the only question considered was the addi- 
tion of family property to the original Raj. 
We find ourselves wholly unable to extend 
the principle of the decision in Murtaza 
Husain Khan’s case (9) to the present case. 

Asto the argument based on the bare 
language of the entry our reply in the 
first place is that the entry altogether 
spent itself ofits statutory effect as soon 
as the transfer under the gift came into 
operation. This wasso by the provisions 
of s. 19 of the Act. Secondly, the entry 
recognises the family custom in relation to 
the devolution of the “estates.” The property 
now in suit ceased to be an “estate” by the 
force of the provisions of the same section. 
That section treats the transferred estate 
or the portion of it as if it were property 


(10) 77 Ind. Cas. 1041; 50 I. A. 1; A.I. R. 1993 P, 
O. 59; 44 M. L, J. 504: 370, L. J. 287; 32 M. L T 
157; 4 P. L. T. 319; 25 Bom, L., R. 676; 2 Pat. 319: 


? 


n v u 999; 28 C. W. N. 98; (1923) M. W., N. 460 
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which had never been the estate of a talug- 
daroragrantee. Thirdly, theentry recognises 


the family custom in relation tothe de- 


volution of estate ypon a single heir, in 
other words, the recognition isto remain 
operative only so long as there has been or 
may continue to be the devolution of 
the estate by descent upon a single heir. 
In ourjudgment the entry has no appli- 
cation whatsoever to the case of the suc- 
cession of property held by a member 
of the family upon whom the estate has 
not devolved in the right of the single 
heir according to the custom of the family. 
Lastly, the limitations of the entry were 
enacted for the special purposes of the 
Act as regards the succession to the estates. 
If the property has ceased to be an estate 
and the Act has ceased to be applicable 
in the matter of succession the entry is 
no proofof any custom of the family. Even 
if the entry were treated as a mere rule 
of- evidence and not asa limitation to the 
course of succession the rule must be taken 
to have been enacted for the purposes of 
the Act alone and we'are of opinion that 
it ceases to be a rule of evidence when the 
purposes of the Act are exhausted and the 
Act has ceased tobe applicable—Cessante 
ratione legis, cessatet ipsa lex, 

There appear to have been two cases of 
the late Court of the Judicial Commis- 
sioner of Oudh in, which, it seems, it was 
decided that arebuttable presumption in 
proof of the family custom of single heir 
descent was available to the propounder 
of the custom though s.15 had come into: 
operation. The view taken in both of them 
was founded, it was argued before us, on 
a logicalextension of the principle under- 
lying the decision of their Lordships of the 
Privy Council in the case of Murtaza Hus- 
sain Khan v. Mohammad Yasin Ali Khan(9). 
With due deference we are unable to 
agree. The actual decision, however, went 
in favour of the custom by reason of the 
proof tendered in support of it indepen- 
dently of the entry in List II. Those cases 
are (1) Zarif-un-nissa v. Shafique-zaman 
(11) and (2) Abadi Begam v, Ahmad Mirza 
Beg (12), As against these two decisions 
we may refer to another decision of the 
same Court in the case of Qasim Ali Khan 


y. Ahmad Shah (18) in which the claims of 
11) 75 Ind. Cas. 626; 26 O. C. 183; A. I. R. 1923 


,Oudh 185; 10 O. L. J, 535. 


(12) 82 Ind. Cas. 691; 1 O. W. N. 433; 11 0. L. J.. 
757; A.I. R. 1925 Oudh 190. 
{13) 32 Ind, Cas. 516; 2 0. L, J. 758. 
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Azam Shah, one of the sons of Musammat 
Kazmi Begam, one of the daughters of 
Mirza Ahmad Ali Beg, for a share in the 
inheritance of Aulad Ali, and of Musammat 
Lado Begam, which had devolved on them 
from Musammat Hurmuzi Bégam, were up- 
held by that Court. The plea of custom 
of single heir descent raised in defence was 
negatived on the ground thatthe transfer 
by means of a gift made by the taluqdar 
MirzgaAhmad Ali Beg in favour of his wife 
Musammat Hurmuzi Begam, took the suc- 
cession out of the Act by virtue of the pro- 
visions of s.-15 of Act I of 1869. We 
respectiully agree with that opinion and 
according to our judgment the view taken 
in that case holds good alsoin the present 
case. 


On the above grounds, we hold, in dis- 
agreement withthe trial Court, that the 
custom propounded by the defendants is 
not proved, 


~The question of relinquishment of Nadir 
Mirza in the inheritance of his mother, 
Musammat Hurmuzi Begam, arises only in 
the suit of the heirs of Nadir Mirza (Suit 
No. 285) and is confined to the claim for 
a share in the village of Deogawan. This ~ 
question is the subject-matter of Issue 
No. 2. It appears that after the dispute 
which had arisen on the deathof Mirza 
Ahmed Ali Beg, between his son, Haider 
Ali Beg, and his widow, Musammat Hur- 
muzi Begam, had been settled by the com- 
promise mentioned above, Musammat 
Hurmuzi Begam proceeded to make dis- 
positions of the properties which she had 
acquired under the compromise. On the 
17th of August, 1883, she made a gift (Ex. 
W-3) of the village Satnapur in favour 
of Nadir Mirza. On the 30th of August, 
1883, Nadir Mirza executed a document (Ex. 
W-4) in which he accepted -the gift and 
relinquished all claim to any other pro- 
perty of his mother, Musammat Hurmuzi 
Begam. The deed specifies immoveable 
properties to which relinquishment relates. 
On the 2nd of June, 1884, Musammat Hur- 
muzi Begam executed a document to which 
she gave the name of tamliknama (Ex. W- 
5),and by means of which she distribut- 
ed the rest of the immoveable property 
belonging toher amongst her sons Haider 
Ali Beg, Azam Shah and Aulad Ali and her 
daughters Musammgt -Amir Jahan Begam, 
Musarnimat Sughra Begam, Musammat Lado 
Begam, and Musammat Kazmi Begam. As 


fab 16,1996) 


regards Nadir Mirza she stated in this 
“document that she had already made a 
gift in his favour of the village of Satnapur 
and that he “has now no concern with my 
assets (matruka) and is not entitled to any 
share in my property.” The plea in de- 
fence is that Nadir Mirza relinquished, by 
the deed of the 30th August, 1883, all claims 
which might have accrued in his favour in 
the inheritance of his mother, Musammat 
Hurmuzi Begam, after her death. 

The learned Subordinate Judge “has 
accepted this plea. We do not agree with 
him. We are of opinion that the true 
import of the dispositions made by Mus- 
ammat Hurmuzi Begam and the deed of 
relinquishment executed by Nadir Mirza 
was the settlement of all claims which her 
children might have had as heirs of their 
father in the property which had come to 
be vested in Musammat Hurmuzi Begam, 
under the earlier compromise. According 
to our judgment they have no reference 
whatsoever to the rights of inheritance 
which might open to Nadir Mirza or any 
other issue of Musammat Hurmuzi Begam 
in the inheritance of that lady after her 
death. By these dispositions the lady had 
practically divested herself of her immove- 
able property except a few items. To these 
items the dispositions mentioned above 
make no reference and they are now under 
claim in the three suits. 

The late Court of the Judicial Commis- 
sioner of Oudh had occasion to consider 
this question of relinquishment in a pre- 
vious litigation between Musammat Sughra 
Begam and Ahmad Shah and others which 
was decided on the 9th of February, 1922, 
A certified copy of the judgment of that 
Court is on the record of this case (Ex. H-3). 
The learned Judicial Commissioners held: 

“There is no reference in any of these 
deeds to any future rights which the exe- 
cutanits might acquire by inheritance or 
otherwise. There is no relinquishment by 
them of their rights to succeed Musammat 
Hurmuzi Begam if they survived her. The 
parties to the settlement embodied in the 
above document were concerned solely with 
: the dispositions which then existed regard- 
ing the succession of Ahmad Ali Beg. 
There was no question of settlement as to 
the right which one might-acquire by in- 
heritance on the death of the other.” 

With this view we entirely agree and have 
‘ nothing to add. According to our judg- 
ment the plea of relinquishment fails, 
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On the question of limitation we are 
unable to accept the finding of the learned 
Subordinate, Judge that the suit of the heirs 
of Nadir Mirza (Suit No, 285) in so far as 
they claim a share in the village of Deo- 
Sis is barred by Art. 144 of the Indian 

imitation Act. Ths facts connected with 


- this plea are as follows :— 


Deogawan was one of the villages which 
Musammat Hurmugzi Begam had acquired 
under the compromise between her and 
Haider Ali Beg. On the 3lst of January, 
1885, Musammat Hurmuzi ‘Begam transfer- 
red this village by way ofa mortgage by 
conditional sale to Haider Ali Beg, her son, 
for a consideration of Rs, 26,000 (Ex. H-21). 
On the same date Haider Ali Beg executed 
a deed of agreement whereby the term of 
the mortgage was fixed for ten years certain 
and the mortgagor was given the right to 
recover possession of the village after the 
expiry of that term on payment of the mort- 
gage-money (Ex. H-22). The learned Sub- 
ordinate Judge under Issue No. 1 had found 
that the transaction is barely a mortgage by 
conditional sale and not a sale with a right 
of re-purchase. This finding was accepted 
before us by both sides. It is agreed that 
Haider Ali Beg entered into the possession 
of the village in the character of a mort- 
gagee under the deeds mentioned above, 
While he was in such a possession he made 
a simple mortgage in favour of one Lachh- 
man Das to secure a loam of Rss 30,000 


(His. H-8). No change of possession follow- 


ed. Lala Gobind Prasad, Lala Jagannath 
Prasad, Lala Ramji Das and Lala Girdhari 
Lal, defendants are the sons of Lachhman 
Das. Again on the 19th of September 1908, 
Haider Ali Beg made another simple mort- 
gage of the village Deogawan in favour of 
Gobind Prasad, one of the sons of Lachh- 
man Das, to secure a loan of Rs. 25,000 
(Ex. W-9). Finally he made a third simple 
mortgage on the 27th of October, 1907, in 
favour of Gobind Prasad and Ramji Dass 
(Ex. W-10). There was no change of posses- 
sion which remained all along with Haider 
Ali Beg. In October, 1914, the mortgages 
of the lyth of September, 1906, and the 27th 
of October, 1907, were put in suit (Ex. W-14) 
and adecree for sale of the village of Deo- 
gawan was obtained by the mortgagees 
against the heirs of Haider Ali Beg pn the 
3lst of May, 1915 (Ex. W-5). The sale was 
to be made subject to the incumbranea of 
the deed of the 8rd of October, 1903. This 


decree was made absolute on the 4th ox. 


-— names. 


030 
May, 1917 (Ex. W-24).- The sale of the 
village Deogawan in-pursuance of the decree 
took place on the Zuti ot February, 1919, 
_and the village was purchased by ‘Thakur 

Laijı dingh defendgnt. In June, 1919, the 
purchaser, Thakur Lalji dingh, redeemed 
thé mortgage ot the 3rd of October, 1903. 
Tue precise date on which the mortgagee 
of Haider Ali Beg or the purchaser ab tue 
auction sale eutered into possession of that 
village is not ascertainable from the record 
of the case, 

Another set of circumstances in relation 
to tuis yvestion 18 as tollows :— 

Oa the death ot Musammat Hurmuzi 
Begau at the enu af L9U2 disputes arose in 
the proceedings relating to the mutation of 
According. to the final order in 
these proceedings Haider Ali Beg’s name 
was entered in place of deceased lady 
(Ex. W-7). The order is dated the 14th of 
September, 1903. To these proceedings 
Nadir Mirza was a party up to a certain stage. 
On the facts stated above the learned Sub- 
ordinate Judge. has held.that Haider Ali 
Beg. and his transferee acquired title by 
adverse possession to the proprietary interest 
in. village Deogawan, commencing from the 
year 1903 when mutation of names was 
effected in favour of Haider Ali Beg in place 
of Musammat Hurmuzi Begam, as against 
the heirs of Nadir Mirza. 

Now the matter tor adjudication in the 
Court of Revenue for the purposes.of muta- 
tion ol names Was primalily the question of 
possession anu au luquiry into we tubie of 
the Claimants fur niutalion of names was 
wanoliy veyoud the Jurisdiction of tuat-Court 
in tue case beloreit. Haiuer Ali Beg’ was 
aumuitieuly in possession of the village under 
the mortgage made in his favour by his 
muther on the 3ist of January, 1805. That 
mortguge and the possession thereunder 
were voth subsisting on the date of the 
order of mutation of names. ‘he order 
coulu not be given the erect of altering the 
legal character Ol the possession thom that 
ol amuiigagee into that of an owner any 
more than a claim by the mortgegce. him- 
belt. in the mululion procecuings the 
Village was ueall with as a whole anu thee 
Was LO separate deanug Wih the equity of 
redemptluu as a Ulslluct Subject of property. 
Possession has been with the mortgagee 
turvugudut and the question at issue is ex- 
Ciusiveiy one between the mortgagor and 

“the morigagee, As between them neither 
' gxclusive possesslou by the mortgagee for 
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any length of time short of the statutory 
period of sixty years nor any acquiescence 
by the morigagor not amountiwg to a 
release of the equity of redemption will be 
a bar or defence to a suit for redemption 
if the parties are otherwise entitled to 1e- 
demption—per Lord Davey in the case of 
Khatrajymal v. Daim (14). 

On. behalf of the defendants the bar of 
limitation under Art. 134, Sch. |, of the 
Indian Limitation Act, which was negatived . 
by tHhe-learned Subordinate Judge, was 
again pressed before us. In agreement 
with the Court below we are of opinion that 
that Article isinapplicable to the facts of 
this case. Itis true that when Haider Ali 
Beg made the first mortgage of the village 
Deogawan on the 3rd of October, 1903, and 
alsowhen he made the subsequent mort- 
gages of 1905 and 1907 he set forth in the 
deeds of mortgage full proprietary title in 
himself as to that village. But thatis not 
enough in our judgment to attract the pro- 
visions of Art. 134 to the present suits. The 
view taken by the majority of the learned 
Judges, who decided the case of Mulla 
Vittil Seeti Kutti v. Kunht Pathumma (15), 
appears to us, if we may respectfully say so, 
correct. We take the liberty of quoting the 
following passage from the judgment of 
Abdul Rahim, J., and adopt it in its entirety 
as the ground of our own opinion on the 
question under consideration. We do not 
feel that we ‘can profitably add anything 
more to it, The passage is as follows:— 

“Themain question raised by the reference 
depends, in my opinion, oN- what kinds of 
trausfer are referred toin the ‘Article,’ or 
in other words, whether the word ‘transfer’ 
means merely the execution of an in- 
strument of transfer, such as a deed of 
sale, lease or mortgage, or the passing of 
property or of an interest in property along 
with possession. It is awell-knownrule for 
construing the Indian Statute of Limitation 
that we must read the first and the third 
columns together. The first column of 
Art. 1:4 defines the scope of the Article as 
applying to suits for the recovery of posses- 
siun of 1mmoveable property which has been 
‘transferred’ by a trustee or a mortgagee; 
the date from which time is to be calculated 


(14) 32 I. A. 23; 32 0. 296; 9 ©. W.N. 201;2 Av L 
J.71; 7 Bom. L. R. 1; 1 0. L. J. 584; 8 Sar. P, Q. J, 
734 (P. On. : 

(15) 43 Ind. Cas. 31; 40 M. 1040; 33 M. L, J 320; 
(1917, M. W. N. 609; 22 M.L. T, 236; 6 L, W. 464 


[97 1. ©. 1926) 


is given as‘thedate of the transfer, Now, 
from the very moment of the transfer the 
transferee should be capable of being sued 
for recovery of possession and this implies 
that the transfer must beatransfer with pos- 
session. The vesult would be that unless the 


transferee has been in possession for twelve. 


years the suit against him would not be 
barred under Art. 134, If the transferee 
did not obtain possession in pursuance of 
the transfer, Arb." 184, in my opinion, ,would 
“not apply at all.” 

The view adopted by the majority of the 
learned Judges of the Full Bench of the 
Ma iras High Court just now referred to is 
also the view taken in the cases of Husaini 
Khanam v. Husain Khan (16), Charu 
Chandra Pramanik v. Nahush Chandra 
Kundu (17) and Ramchandra Vithal Raja- 
dhiksh v. Sheikh Mohidin (18). The balance 
of authority is, therefore, in favour of the 
view taken by the learned Subordinate 
Judge. As already observed, there was no 
change of possession under the mortgages 
which Haider Ali Beg had made in respect 
of the village of Deogawan. They were all 
simple mortgages and it is not shown that 
any of the mortgagees or the purchaser at 
the auction-sale in execution entered into 
possession at any time more than 12 years 
prior to the institution of the present suit. 

It now remains to consider the plea rais- 
ed in defence that the plaintiffs of the pre- 
sent suite are estopped from claiming their 
share in village Deogawan by virtue of the 
provisions of s. 41 of the Transfer of Pro- 
perty Act, 1882. The learned Subordinate 
Judge, as already observed, has rejected 
this plea and we are ofopinion that he is 
right. The pleais foinded on the events 
which happened in the course of mutation 
proceedings after the death of Musammat 
Hurmuzi B-gam and to which reference 
has been made previously. We find no 
trace in those proceedings of any consent, 
express or implied, on the part of these 
plaintiffs asto the holding of village Deo- 
gawan by Haider Ali Beg in theright of 
ownership. Indeed so far as Nadir Mirza 
is concerned he made a protest though 
subsequently he disappeared from the scene, 
As regards the ladies there isno evidence 


„08 29 A. 471 at p. 480; A. W. N. (1907) 133; 4 A. 
. J. 3. 
(17) 74 Ind. Cas. 630; 50 O. 49 at p. 62; 36 O, L, 


J. 35: A. I, R. 1923 Cal. 1, 
cie) 23 B, 614; 1 Bom, L. R, 120; 12 Ind, Dec. (8 6) 
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whatsoever that the proceedings were brought 
home to them. We are of opinion tha‘ 
there is mo question whatsoever on he 
merits of this case of the application ot 
s. 41 of the Transfer ef Property Act, 1882. 

The result of our findings on the ques- 
tions of custom and limitation is that the 
plaintiffs’ Appeals Nos. 37, 50 and 51 of 1924 
in all the three suits succeed and the defend- 
ants’ Appeal No. 43 in Suit No. 286 and 
Appeal No. 44 in Suit No. 287 fail. 

A decree for possession of the shares 
claimed in each suit in the properties men- 
tioned at the foot of each plaintis granted 
tothe plaintiffs in each suit except that the 
claim of the plaintiffs in Suit No. 285 is 
dismissed in respect of plots Nos. 534, 565 
and 596 in Karuwa Jam, hamlet of Qutub- 
nagar. We further order that the plaintiffs 
in all the suits shall be entitled to recover 
possession of their share in village Deo- 
gawan only onconditionof their paying pro- 
portionate mortgage-money now due to 
Thakur Lalji Singh under the mortgage- 
deed dated the 3lst January, 1885, Ex. H- 
21, executed by Musammat Hurmuzi Begam 
within three months of the date of this 
decree. Jf the proportionate mortgage- 
money is not paid by all or any of the 
plaintiffs in the three suits, their, his or 
her share, as the case may be, in village 
Deogawan shall be sold. A decree in respect 
of village Deogawan shall be prepared in 
terms of O. XXXIV, r. 7,*o0f the Ce P. C. 

As regards costs, we order that the plaint- 
iffs shall be entitled to their costs from the 
contesting defendants in both the Courts 
but the costs in relation to village Deo- 
gawan shall not be awarded to them if they 
fail to pay the proportionate mcrigage- 
money as directed above and inthat event 
they, he or she, as the case may be, shall 
be liable to pay the costs of the defend- 
ant Thakur Lalji Singh in so far as big 
defence relates to the village of Deogawan, 

A. N. A, Appeal allowed, 
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MADRAS HIGH COURT. 
SECOND CIVIL APPEAL No. 872 or 1923. 

December 16,1925. |, 

Present:—Mr. Justice Phillips and 

Mr. Justice Odgers. 
APPANNA PRAKASA RAO— DEFENDANT 

No. 1—APPELLANT 

VETSUS 
WRELAMARTI RAMANNA AND oTHERS— 
PLAINTIFF AND DEFENDANTS Nos. 2 ro 6 


.— RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 101~ 
Purchase of property subject to attachment—Payment 
of prior mortgage by purchaser--Sale held void as 
against auction-purchaser—Purchaser, 
charge on property for amount paid to discharge 
mortgage—Intention to keep prior mortgage alive— 
Presumption. ° 

Where mortgaged property is sold to a third per- 
son while under attachment in execution of a money- 
decree and the purchaser pays off the mortgage, it 
must be presumed that he intends to keep the mort- 
gage alive, so that, although his purchase is void as 
against the claims of the auction-purchaser in execu- 
tion of the decree he is entitled to a charge on the 
property for the amount paid by him to discharge 
the previous mortgage. 

Jamilunnisa v. Pitambar Das (2) and Dinabundhw 
Shaw Chowdhury v. Jogmaya Dasi (1), followed. 


Second appeal against a decree of the 
Court of the Subordinate Judge, Rajah- 
mundry, in A. S. No. 69 of 1922, (A. S. No. 11 
of 1922 on the file of the District Court, 
Godavari), preferred against that of the 
Court of the. Additional District Munsif, 
Rajahmundry, in O. S. No. 146 of 1920 (O. 
S. No. 112 of 1920, District Court, Razols). 

Mr. G. Lakshmana and P. Panini Rao, 
for the Appellant. 

Messrs. P. Bapirazu, K. Ramamurthi and 
K. Kameswara Rao, for the Respondents. 


| JUDGMENT. 

‘Phillips, J.—The first objection taken 
by the appellant (first defendant) is to the 
Subordinate Judge's finding that the plaint- 
iff paid Rs. 2,000, in discharge of the mort- 
gage, Ex. B, on the ground that the mode 
of payment proved is at variance with the 
mode set out in the plaint, It is alleged 
that the plaintiff put forward the case of 
cash payment and that the proof was “by 
adjustment of a debt.” There is nothing 
in the plaint nor in the sale-deed obtained 
by the plaintiff to justify the statement that 
cash payment and cash payment only was 
intended. The finding, therefore, must be 
accepted. l 

Accepting the finding; itis then argued 
that the plaintiff is not entitled to be sub- 
xogated to the rights of the mortgagee paid 
off by him. A long argument has been 
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addressed ta us as to the rights of a mort- 
gagee and the assignee of a mortgagee to 
discharge an encumbrance or keep it alive, 
but in the present case it is unnecessary to 
enter into that question for the present case 
is concluded by authority. The facts of this 
case are very similar to those in Dinobundhu 
Shaw Chowdhury v. Jogmaya Dasi (1). In 
the present case the plaintiff took a sale of 
the suit property after it had been attached 
by the first defendant. He then discharged 
the encumbrance on the property. The 
property was subsequently sold and pur- 
chased by the first defendant. Inasmuch as 
the plaintiff's sale was after the attachment 
itis void as against the first defendant's 
interests under s. 64, C. P. C., and the plaint- 
iff now only seeks to enforce the mortgage 


` right of Rs. 2,000 which he discharged. In 


the case in Dinobundhu Shaw Chowdhury v. 
Jogmaya Dasi (1), the facts are almost the 
same except that in that case the owner of 
the property had executed a second mort- 
gage after the attachment and the considera- 
tion for the 2nd mortgage, or a part of the 
consideration was the discharge of.two 
earlier mortgages. It was held by their 
Lordships of the Privy Council that a mort- 
gagee was entitled to be subrogated to the 
rights of the mortgagees who had been paid 
off, The principle is laid down as fol- 
lows:— 

“When the owner of an estate pays 
charges on the estate, which he is not per- 
sonally liable to pay, the question whether 
those charges are to be considered as extin- 
guished or as kept alive for his ‘benefit, is 
simply a question of intention. The inten- 
tion may be found in the circumstances 
attending the transaction or may be pre- 
sumed from a consideration of ihe fact 
whether it is oris not for his benefit that 
the charge should be kept on-foot.” 

Here, undoubtedly it is for the plaintiff's 
benefit that the charge should be kept on 
foot, and consequently this decision of the 
Privy Council is applicable to the present 
case. I may also mention that that case 
has been extended to the case of a sale by 
the Allahabad High Court in Jamilunnissa 
v. Pitambar Das (2). The principle has also 
been followed by this Court in several other 
eases, Chama Swami v. Padala Anandu (3), 


Syamalarayudu v. Subbarayudu (4). The 
(1) 29 O. 154; 291. A.9;6 O. W. N. 209; 12 M. L. 

J. 73; 4 Bom. L. R. 238; 8 Sar. P. O. J. 217 (P.O). 

B 18 Ind. Cas. 704; 11 a. L. J. 127. 

(3) 31 M. 439; 3 M. L. T. 395; 18 M. L, J. 306. 

(4) 21 M, 143; 7 Ind. Dee. (x, s.) 457, 
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Subordinate Judge was, therefore, quite 
right in giving the plaintiff a charge on 
the property. 

It is next contended that the charge 
should have been given not only on the 
suit property but on the other property 
also which was included in the mortgage, 
Ex. B. The question was not raised in 
either, of the lower Courts and it is a 
question whiche cannot be determined 
here without further trial. When the 
plaintiff's lien is enforced against the pro- 
perty in the hands of the first defendant it 
would then be open to the latter to put 
forward any claims to which he is entitled 
for contribution from any other parties. 

In the result the appeal is dismissed with 
aa sets (plaintiff and 7th respond- 
ent). 

Odgers, J.—I agree that the matter is 
concluded by the decision in Dinobundhu 
Shaw Chowdhury v. Jogmaya Dasi (1) and 
Jamilunnissa v. Pitambar Das (2), 

V. N. V. Appeal dismissed. 


Semere ea aja t 


MADRAS HIGH COURT. 
APPEAL Sour No, 301 or 1924. 
November 3, 1925. 
Present:—Mr. Justice Phillips and 
Mr. Justice Odgers. 

M.S. SUBRAMANIA ALYAR AND OTHERS— 

—~APPELLANTS 


VETSUS 
THe COLLECTOR or TANJORE— 
RESPONDENT. 


Land Acquisition Act (I of 1894), s. 28—Interest, 


right to—Courts, whether bound to award interest. 
Where in a land acquisition case thə claimants 
do not put forward any extravagant claims but only 
claims which are allowed to a considerable extent, 
they are entitled to interest at 6 per cent. on the 
amount awarded from the date on which possession 
is taken tothe date of payment. 
. Querz.--Whether s. 28 is mandatory. 


Appeal against an order of the District 
Court, West Tanjore at Tanjore, dated the 
oA aca 1923, in O. P. No. 170 of 
1922. 

Mr. K. S. Sankara Iyer, for the Appel- 
lants. 

The Government Pleader, for the Re- 
spondent. ` 

JUDGMENT. —Two points have been 
raised fn this appeal, (1) That interest at 
6 percent, should have been awarded under 
s. 28 of the Land Acquisition Act, and (2) 
‘that compensation for Survey No. 791 
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should have been fixed at Rs. 16-8-0 per 
cent. instead of Rs. 15. 

As regards the firat point we have been: 
referred to the case in Rangasami Chetty v. 
Collector of Coimbatore (1), in which 1t was 
stated that the claimants were entitled to 
interest at 6 per cent. per annum and also 
to a judgment of the Privy Council in 
Narsingh Das v. Secretary of State for 
India (2), where at the very end of the 
judgment, their Lordships state:—“A. 
small matter of the judgment was the 
omission of the right to interest to which 
the appellant is entitled at the rate of 6 
per cent...” = 

In neither of these cases is the question 
whether the Court is bound to award in- 
terest under s. 28 discussed and that point 
is not altogether free from doubt. How- 
ever, in the present case it appears that 
the claimants did not put forward any 
extravagant claims but claims which were 
allowed to a considerable extent. This 
being so, we think, to use the words in 
Rangaswamit Chetty v. Collector of Coim- 


- batore (1), that they were entitled to interest 


at 6 per cent. but in coming to the con- 
clusion we must not bs held to express 
any opinionas to whether s, 28 is mandatory 
or not. The claim to interest will be 
allowed onthe merits of the case from the 
date of taking possession of the land, name- 
ly, 9th March, 1922, to the date of payment. 

[After considering the second point which 
is not material for the purposes of this re- 
port their Lordships conelude as follows:—] 

The appeal is, therefore, allowed with 
costs and the lower Court’s order modified 
accordingly. 

Under s. 82 we fix the time for perform- 
ance as one month from this date. 

V. N. V. Appeal allowed, 


(1) 5 Ind. Cas. 744; TM. L., T. 78. 
(2) 86 Ind. Oas. 556; 52 I. A. 133; 23 A. L. J. 113; 


90. W. N. 137: 48 M. L. J. 386; A. I R. 1925 P. C. 
91: L. R. 6 A. (P. 0) 64; 27 Bom. L. R. 783; 6 L. 69: 
29 0. W. N. 822 (P. O.) 





MADRAS HIGH COURT. 
LETTERS PATENT APPEAL No. 55 or 1925, 
April 29, 1926. 
Present:—Mr. Justice Waller and 
Mr. Justice Madhavan Nair. 
RANGARAJU VENKATACHALAMAYYA 
PANTALU-* APPELLANT 
Versus ; 
GEDALA SIMHADRI NAIDU— 
RESPONDENT. A 
Transter of Property Act (IV of 1882), s. 116— 
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Notice by lessee of termination of leas¢—Holding over 
~—Practice+Suit for rent--Decree jor damages for 
use and occupation, whether can be granted. 

Where w lessee for a term after the expiry of the 
period of his lease givgs notice to the lessor termi- 
nating the lease, but continues in possession, the 
notice must be held to have been waived by the 
conduct of the lessee who holds over. The principle 
of s. 116, Transfer of Property Act will apply to the 
case and the lessor is entitled to sue for rent. 

Vadapalli Narasimkham v. Dronamraju Seetha- 
ramamurthy (1), followed. 

In a suit for rent, it is competent to the Court to 
pass a decree for damages for use and occupation in 
the alternative. ° : < , 

Chengich v. Damara Kumara Thimma (2), relied 
on, 


Appeal under ct. 15 of the Letters Patent 
against a judgment of Mr. Justice Phillips, 
in 5. A. No. 1614 of 1923, preferred tothe 
High Court against a decree of the Court of 
the Additional Subordinate Judge, Ganjam 
at Berhampore, in A.S. No. 120 of 1922 (A. 6. 
No. 286 of 1920, District Court, Ganjam), 
preferred against that of the Court of the 
District Munsif, Chicacole, in O. S. No. 329 
of 1918, 

Mr. B. Jagannadha Doss, for the Appel- 
lant, 

Mr. B. Satyanarayana, for the Respond- 
ent. 


JUDGMENT. —The facts briefly are 
these. The defendant had taken a lease 
of certain land from the plaintiff for a 
period of five years, which ended at about 
the beginning of 1914. In 1918 the plaint- 
iff brought a suit against the defeudant. 
Phillips, J., describes it as a suit for rent, 
but that is, we think, not a correct des- 
cription, for what was asked for was not in 
terms rent, but damages on account of 
loss of profits. The trial Court found that 
the defendant had held over after the 
termination of the original lease and gave 
a decree for a certain sum “either as rent 
or damages for use and occupation.” The 
first Appellate Court came to much the 
same conclusion and dismissed the appeal. 
Phillips, J., in second appeal disagreed. He 
found that by Ex. II the defendant had 
intimated that he was no longer a tenant 
and there was, therefore, no question of 
holding over. Treating him as a tres- 
passer, the suit had, he thought, not been 
properly framed as a suit for damages. 
In the result, he dismissed the suit with 
costs throughout. 

As to Ex. II, we cannot agree with him, 
If the one sentence in it on which he relies 
is tobe treated as a notice terminating 
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the tenancy, the notice was waived by the 
conduct ofthe defendant in remaining in 
possession of the leased land. We think 
that this is certainly a case in which the 
principle of s. Ll6 of the Transfer of Pro- 
perty Actshould be applied. Vide Vada- 
palli Narasimham v. Dronamraju Seetha- 
ramamurthy (1), and that the lower Courts 
rightly decreed the suit. 

Nor can we agree with him on the other 
point, Assuming that the suit had been 
framed as one for rent, which it really had 
not been, it was possible for the Court to 
pass, in the alternative, a decree for dam- 
ages for use and occupation. Chengiah v, 
Damara Kumara Thimma (2). We allow 
the appeal with costs throughout. 

V N.V Appeal allowed. 
(1) 31 M. 163; 18 M. L. J. 26; 3 M. L. T. 256. 
(2) 15 Ind. Cas. 445; 24 M. L. J. 268. 





OUDH CHIEF COURT. 
MiscELLANEOUS Oivin APPBAL No. 24 
oF 1926. 

August 20, 1926. 

Present :—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Raza. 
Lala RADHEY SHYAM AND ANOTHER— 
-— Å PPELLANTS 
VETSUS 

RADHEY LAL—Cavgeator— RESPONDENT. 

Will—Bequest for ‘kar-e-khair', whether void for 
uncertainty. 

A devise or bequest for such ‘kar-e-khair’ (charit- 
able act) as the executors consider deserving, is 
void for vagueness and uncertainty. |p. 935, col. 2.] 

Runchordas Vandravandas v. Parvatibai (1), fol- 
lowed. 

Appeal against an order of the District 
J oe Lucknow, dated the 23rd February, 
1926. 

Messrs. Bisheshwar Prasad Srivastava and 
Har Parshad, for the Appellants l 

Messrs. Mahesh Prasad and Ram Bharose 
Lal, for the Respondent. 

JUDGMENT.—The only point for 
determination in this appeal is whether the 
learned District Judge did or did not take 
a correct view when he decided that a cer- 
tain bequest in the Will before us was in- 
valid for uncertainty. Under the terms of 
this bequest the testator left the residue to 
the executors to þe devoted. to such kar-e-~ 
khair asthey considered deserving. There 
might have been considerable difficulty in 
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determining this point, had there not been 
in existence a pronouncement of their 
Lordships of the Judicial Committee of the 
Privy Council, which, in our opinion, affords 
complete authority for the correctness of 
the learned District Judge's view. This 
authority will be found in Runchordas 
Vandravandas v. Parvatibt (1) The puint 
for decision before their Lordships was 
whether a bequest by which interests in the 
téstator's estates were to be devoted to 
‘dharam’ was void for vagueness and uncer- 
tainty. At page 735* their Lordships say— 
“It is not necessary for their Lordships 
to refer particularly to the cases in the 
Indian Courts where it has been held that a 
_devise or bequest for dharam is void for 
vagueness and uncertainty. They begin 
at an early period both in Bombay and 
Calcutta, and according to the judgment of 
the Appeal Court are numerous. The rea- 
sons for the decisions of the English Courts 
upon devises or bequests of a similar nature 
are stated by Lord Eldon in his judgment 
in the leading caseof Morice v. Bishop of 
Durham (2) He says [{ Vorice v. Bishop of 
Durham (3)}: ‘As itis a maxim, that the exe- 
cution of a trust shall be under the control 
of the Court, it must beofsuch a nature 
that it can be under that control; so that 
the administration of it can be reviewed by 
the Court; or, if the trustee dies, the Court 
itself can execute the trust: a trust, therefore 
which, in case of maladministration, could 
be reformed and a due administration direct- 
ed; and then, unless the subject and the 
objects can be ascertained, upon principles, 
familiar in other cases, it must be decided 
that the Court can neither reform mal- 
administration nor direct a due administra- 
tion.’ Lindley. L J., refers to this judgment 
[In re Macduff (4)] and says: ‘Thatis the 
principle of that case and has been enunciat- 
ed or repeated from time to time.’ In the 
latter case the words of the bequest were 
‘purposes charitable or philanthropic.’ In 
Wilson's Dictionary ‘dharam’ is defined to 
be law, virtue, legal or moral duty, and the 
language of Lord Eldon applies as strongly 


(1) 23 B. 725; 1 Bom. L. R. 607; 3 0. W. N. 621; 26 
I. A. 71; 7 Sar. P. O. J. 543; 12 Ind. Dec. (x. s.) 485 


(P. 0.) 
(2) (1801) 9 Ves. Jur. 399; 32 E. R. 656; 7 R.R. 

239. 

(2) (1805) 10 Ves. Jur. 522; 32B. R. 947; TR. R. 


(4) (1896) 2 Oh. 451 at p. 463; 65 L. J. Ch. 700; 74 
L. T. 706; 45 W.R. 154. 
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if not more so to dharam as to the words 
used in the English cases. The objects 
which cah be considered to be meant 

by that word are too vague and uncertain ` 
for the administration of themto be under 
any control.” 

The only question which we have to 
deci le is whether the word kar-e khair can 
be distiaguished effectivaly from the word 
dharan on the ground of vagueness and 
uncertainty. The word kar e-khair means 
literallya good deed but according to Fallon 
it also bears the colloquial meaning of a 
charitable act. Their Lordships took the 
definition of the word dharam to be law, 
virtue, legal or moral duty and they con- 
sidered that the devise or bequest for dharam 
was void for vagueness and uncertainty. 
We haveno hesitation in finding that upon 
analogous reasoning a devise or bequest for 
kar-e khair is also void for vagueness and 
uncertainty. | 

The respondent who was the brother of 
the testator and who filed a caveat against 
the Will wasnot allowed his costs by the 
learned District Judge. Hs has filed a cross- 
objection against the order disallowing his 
costs. ; 

We consider that the matter in appeal is 
absolutely concluded by the authority of 
their Lordships of the Privy Council to 
which we have referred. We, therefore, 
dismiss the appeal. In respect of the cross- 
objection we consider that the Appellants 
who are the executors under the Will were 
justified in applying for Probate and that 
they were acting in accordance with their 
duty as executors in propounding the Will 
and that they were further acting within 
their duty in bringing the present appeal 
before this Court. The respondent at the 
same time is entitled to hiscosts bothin the 
Court below andhere. We accordingly pass 
the following order as to costs both in the 
appeal and the cross-objection. The costs 
of the original matter and the costs of 
this appeal shall be borne by the estate. 
Neither the executor nor the respondent 
will be personally responsible for the costs. 

A. N. A. Appeal dismissed, 
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MADRAS HIGH COURT. . 
O1vit Ravision Patipion No. 633 oF 1995. 
July 19,1926. . 
Present :—Mr. Justice Ramesam. 
RAJAMBAL AMMAL—Pzttrionge 
versus 


APPASAMI—RESPONDENT. 

C. P. C. (Act V of 1908), s. 115, 0. IX, r. 13—Ex 
parte decree—Power of Court to set aside for grounds 
other than those mentioned in Code —Proper grounds 
alleged but not considered by Court—Revision—Remand. 

JA Court cannot set aside an ex parte decree on 
A other than those mentioned in O. IX, r. 13, 


Where a ground of the kind referred to in O. IX, 
r. 13 is alleged by a petitioner in the Court below 
but not considered, the case must be remanded for a 
consideration of the question whether the petitioner 
was prevented by suficient cause from appearing on 
the day of hearing. 


Petition, under s. 115 of Act V of 1908 and 
5. 107 of the Government of India Act, 
: praying the High Court to revise an order, 
dated the 22nd July 1925, of the Court of 
the District Munsif, Villupuram, in I. A. No, 
180 of 1925, in O. S. 30 of 1924, 

Mr. S. Rangasami Iyengar, for the Peti- 
tioner. 

Mr. V. Ramasami Iyer, for the Respond- 
ent. 

JUDGMENT.—The District Munsif 
cannot set aside the ex parte decree on 
grounds other than thosementioned ina, IX, 
r. 13. See Gadi Neelaveni v. Mavappareddi- 
gari Narayana Reddi (1). A ground of the 
kind referred to in O. IX, r.13 is alleged 
by the petitioner in the Court below but 


not considered by the District Munsif. It - 


must now be taken that the 4th defendant 
did not appear on 20th February, 1925 [vide 
Manickam Pillai v. Mahudum Bathummal 
(2)]. The District Munsif must consider the 
question whether he was prevented by a 
sufficient cause from appearing on that day. 

The order of the District Munsif is set 
aside and the case remanded for disposal 
in the light of the above observations, 

The costs will abide the result. 


V. N. V. Case remanded. 

(1) 53 Ind. Cas. 847; 43 M. 94; 37 M. L. J. 599: 26 
M. n T. 377; 10 L. W. 606; (1920); M. W. N 19 
(F. B.). 


(2) 82 Ind. Oas. 102; 47 M. L. J. 398; 20 L. W. 427: 
(1924) M. W. N. 689; 47 M. 819; A. L R, 1995 Mad 
21 (F. BY. 
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` ought to be allowed: 
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MADRAS HIGH COURT. 
` OrviL Revision Partition No, 1164 or 1925. 
; March 8, 1926. 
Present:—Mr. Justice Wallace. 
8. V. NALLAPERUMAL PILLAI— 
PLAINTIFF —PETIPIONER 
versus 
R. PONNAYYA MUDALIAR alias - 
MANUAL SAVIAR ROZARIO AND OTHERS 
-—DEFENDANTS— RESPONDENTS. 


C. P. C. (Act V of 1908), s. 115, 0. VI, r. 1?— 
Amendment of plaint—Amendment necessitated by 


defendants plea, whether permissible—Refusal to allow 


amendment—Revision. 

Plaintiff based his claim in a suit on a mort- 
gage executed by certain persons on behalf of the 
defendant during his alleged insanity in settlement 


‘of claims on dealings between the plaintiff and 
- defendant. Thedefendant denied the alleged insan- 


ity and repudiated the settlement and the mortgage. 
The plaintiff thereupon applied to amend the plaint 
by adding an alternate prayer that in case the mort- 
gage was not found -binding on the defendant, the 
plaintiff might be allowed to sue on the footing of 
the prior dealings: as 

Held, (1) that there was no essential change in the 
cause of action by he Propo an which 
p. 938, col. 1. 

(2) that refusal by the trial Court to allow the 
amendment was an irregular exercise of jurisdiction 
such as would justify the High Court in interfering 
in revision under s. 115, O. P. O. [ibid.] 


Petition, unders.115 of Act V of 1903 and 
s. 107 of the Government of India Act, pray- 
ing the High Court to revise an order of 
the Court of the Subordinate Judge, Tuti- 


.corin, dated the 18th September, 1925, in I, 


A. No. 422 of 1925, in O. S. No. 59 of 1924. 

Messrs, C. S. Venkatachari and P. N. 
Marthandam Pillai and A. Ramamurthi 
Aiyar, for the Petitioner. 

Messrs. S. T. Srinivasagopalachariar and 
Je. Gopalaswami Iyengar, for the Respond- 
ents. 

JUDGMENT.—This Civil Revision 
Petition is against the order of the lower 


. Court refusing to permit an amendment of 


the plaint in O. 8S. No. 59 of 1924. The 
suit as originally framed was based on a 
security or mortgage-bond, dated Ist July, 
1921, executed by defendants Nos, 2, 3 and 
4, the mortgage amount being the sum 
found to be due to the plaintiff by the lst 
defendant on that date on running accounts, 
The plaint allegation was that, as on Ist 
July, 1921, it was asserted that the Ist de- 
fendant was insane and, therefore, could not 
himself execute the bond, defendants Nos. 2, 
3 and 4 executed it, the 3rd defendant doing 
sọ as guardian of the Ist defendant. 

After lst July, 1921, the running accounts 
went on, and on the taking of accounts be- 


ma 


_ [97L 0. 1926] 


tween lst July, 1921, and 26th September, 


1924, the date of plaint, the plaintiff ad- 
mitted that Rs. 1,016 was due by him 
and allowed for that set-off in his plaint. 


‘The defence, inter alia, was that the lst 


1921. 


defendant was not insane on the date of the 
mortgage and, therefore, the mortgage is an 
invalid document and does not bind him. 
The plaintiff, after putting forward a case 
that the 1st defendant had ratified the mort- 
gage after recovering his sanity, applied to 


allow‘him to amend his plaint by adding an 


alternative prayer fo the effect that if the 
mortgage is found to be not binding on 
the lst defendant he may be allowed to sue 


‘on the running accounts, on the footing 


that there was no settlement on lst July, 
This prayer the lower Oourt has 
refused. It seems to me that the lower 
Court has not rightly exercised its jurisdic- 
tion in refusing this prayer. This suit is 


really to recover an amount due to the 


plaintiff by the lst defendant on accounts 
between them. The plaintiff's original case 
was that at one stage this debt due was 
crystallised into a mortgage-debt. Defend- 
ants in effect say it wasnot. The plaintiff 
then pleadsthatifit is found that it was not, 
he may be allowed to sue on the accounts 
as if it was not. I cannot see here any 


radical change in the cause of action. The 


primary party liable on the accounts has 
all through been the lst defendant. I shall 
come to the case of defendants Nos. 2 to 4 
later; but so far as the Ist defendant is con- 
cerned, I cannot see how the amendment 
prejudicially affects him or changes the 


-essential cause of action against him. He 


cannot plead surprise because it is part of 
his case that he was unaware of the mort- 


_ gage and was all along under the belief that 


the accounts were running on as before and 
that there was no settlement on Ist July, 
1921 (see para. 11 of his written state- 
ment). His main objection is that the 
amendment will open to the plaintiff an 
opportunity of appropriating against time- 
barred items prior to Ist July, 1921, sums 
already appropriated against debts which 
have arisen after Ist July, 1921, and thus 
entirely alter the complexion of the 
accounts as set out in the plaint after Ist 
July, 1921. No doubt it will have this 
effect, but the lower Court is quite capable 
of dealing with such a contingency, and it 
will be open to the Ist defendant to plead 
before it such questions of limitation and 
re-appropriation, The Ist defendant cannct 
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plead with the same breath that the plaint- 
iff cannot rely on the mortgage and yet 
that he must be bound by his system of- 
accounts following from it. The plaintiff, 
no doubt, taken by surprise when the Ist 
defendant repudiated the insanity, was 
entitled to put forward the alternative plea; 
on the contingency that the insanity was 
ft proved, and such a plea must procced 
on the footing that there was no settlement 
on lst July, 1921, binding on the Ist de- 
fendant, because the settlement was not 
with him although he was mentally sui 
juris and that, therefore, the running ac- 
count has not been interrupted by any such 
settlement.. ` 

The lower Court’s order refusing this 
prayer seems tome to be based on a con- 
fusion of thought. It regards the amend- 
ment as introducing a new cause of action, 
because there was a settlement on Ist July, 
1921, when the old balance of account was 
discharged by the mortgage, But the 
whole question is whether or not there was 
a settlement, and.if the Court held on trial 
that the lst defendant was not insane, then 
there was no settlement with the Ist de- 
fendant. The plaintiff's case was not that 
he accepted the transfer of the debt from 
the shoulders of the Ist defendant to those 
of defendants Nos. 2 to 4, but that he 
effected a direct settlement with the Ist 
defendant through his guardian. *If there 
was no such direct settlement then the 
accounts with the Ist defendant are open 
and the case falls to be decided cn that 
footing. Similarly with appropriations 
after?}lst July, 1921, these were on the 
footing that there had been a direct 
settlement with the Ist defendant and 
if there was no such direct settlement 
the plaintiff is entitled to re-appropriation 
so far as the law of limitation. will permit. 
The plaintiff is entitled to whatever Ist 
defendant owes him on the footing of the 
items onrunning accounts which are not 
barred by limitation. On this footing, of 
course, the only items after lst July, 1921, 
to be reckoned in the accounts of the Ist 
defendant will be those items of personal 
dealing with the Ist defendant after that 
date and not any items of dealing with the 
other defendants. : 

As regards defendants Nos. 2 to 4, iLe 
new case requires some scrutiny. They 
only came on the scene on Ist July, 1921, 
and their dealings with the plaintiff date, 
from this. They will not, if the mortgage 
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is found not binding on the lst defendant, 
catry over any of the 185 defendant's liabil- 
_ities either before or after the Settlement, 
and the claims against them will be each on 
his own personal obligation, if any. under 
the mortgage, and on such transactions as 
he has had personally with the plaintiff 
‘ginee then.. The plaintiff's prayer in bis 
proposed amendment in para. 5 fa). that they 
should be held personally liable for the 
sum found after appropriating payments 
subsequent to lst Julv. 1921, towards earlier 
debts cannot, therefore, be permitted and 
the last sentence, namely, “and from de- 
fendants Nos. 2.to 4 according to suit 
mortgage and security bond” must, there- 
fore, be and is disallowed. ; 

Except for this [ consider the amend- 
ment should be allowed. Order VL r, 17 is 
wide enough to cover this case. The lower 
Court has erred in- its treatment of the 
matter and it has irregularly exercised 
its Jurisdiction. Such an error is vital to 
the trial of the suit and must be corrected 
here and now. 

. I reverse the order of the lower Court 
and allow the amendment snbject to the 
restriction noted above. ‘The petitioner 
will have his costs from Ist defendant 
here and pay the costs of defendants Nos. 2 
to 4 here. 


v. N. V. Petition partly allowed. 





MADRAS HIGH COURT. 
Crvit MISCKLLANEOUS PETITION 
No. 689 op 1926, 

August 2, 1928, 

_ Present:—Mr. Justice Ramesam. 
M. E. SINGARAVELU MUDALI 
AND ANOTHER— PETITIONERS 

| VETSUS 


BALASUBRAMANIA MUDALI 
AND OTRERS— RESPONDENTS. 

C. P. C. (Act V of 1908), O. XXXIX, rr. 1, 2— 
Revisión against order of one Subor dinate Court— 
High Court's power to issue injunction to stay execu- 
tion of decree in another suit before another Court— 
Practice. 

Under the practice of the High Court of Madras, 
it has the power to stay execution or issue an in- 
junction? pending civil revision petitions in the 
same way asin second appeals. [p. 939, col. 1.] 

A Civil Court has power to issue an injunction 
restraining & party from proceeding with another. suit 
in another Court and likewise from proceeding with 
a a of a decree in another suit. [p. 939, 
co 
Ganga Singh v. Pirthichand Lal (1), relied on. ` ~ ` 
: The High Court may, therefore, pending -a ciyil 


SINGAR AVELU M UDALIT 9, 


' Sub-Court of Chingleput. 


(97.1. 0, 1986]. 

revision petition against an order of a lower Court. 
issue an injunction restraining a decree-holder in 
another suit before another Court from’ executing his 
decree therein in breach of the covenants. of a tóm- 
promises under which certain properties were to be.- 
re-allotted in acer tain way in the former Court and 


satisfaction of the decree ‘thereii» entered. [p. 939; 
col. 2; p. 940, col. 1 


Petition praying thatin the. circumstances 
stated inthe affidavit filed ‘therewith the 
High Court will be pleased to issue ‘an 
order restraining the respondents from exe- 

cuting the decree in O..S. No. 41 of 1921 
on the file of the District Court of South 
Arcot at ‘Cuddalore pending disposal ~of 
the ©. R. P. No.-1372 of 1925, preferred 
against -an order of the District Court, 
Chingleput, dated the 14th September 1925, 
in Mis. Ap. No. 37 of 124, preferred against 
that of the Court of the Snbordinate 
Judge, Chingleput, dated the 23rd April, 
1924, in E. A No. 553 of 1923, and in B, 
A No. 268 of 1924, in O. N. No. 3 of 1916. 

Mr, K. V. Sesha Iyengar, for the Peti- 
tioners. 

Mr. V. Ramaswamt Tyer, ‘for the Respond- 
ents, 


BAL‘SCUBRAMANIA MUDALI. 


ORDER.—This is a petition -praying 
for an injunction restraining the re- 
spondent from executing the decree in 
O. S. No. 41. of 1921 on the file of -the 
District Court of South Arcot -pending..dis-. 
posal of Civil Revision Petition No. 1372 
of 1925 on the file of the High Court. The 
facts are as follows:— 

There was a suit for partition in the 
This was 0. 
S. No. 3 of 1916. On the. 6th of 
March, 1917, a preliminary: decree. was- 
passed in it. The present petitioner 
was one of the plaintiffs in it. After the 
preliminary decree, the 3rd defendant 
in that suit filed O. S. No. 41 of 1921 
in the District Court of South Arcot at 
Cuddalore to recover a sum of money from 
the petitioner and others. The -disputes 
hetween the parties were settled by a ecm- 
promise drawn up in the form of two agree- 
ments dated tth October, 1922, according 
to one of which a decree was to be passed 
in the Cuddalore suit for Rs. 9,000, Rs.2,000 
of which was to be paid within two weeks 
and the balance in 9 months. Under the 
other it was arranged thata fresh allot- 
ment of the .property should be made in 
the final decree at Chingleput ifisrch a 
way as. to. cover-the payment ci Ps. 7,000 
to the decree-holder in the South Arcot 
sult. Accordingly .a decree was passed in 


ta? f. 0. 1926) 


the Cuddalore Court for Rs. 9,000 and the 
amount which had to be paid within two 
weeks after the decree was also paid. 
What remainrd to be done was that the 
rə allotment of the properties in the 
Chingleput Court was to be made and 
when this was brought to the notice of 
the Cuddalore Court, the Cuddalore Court 
had to eater satisfaction of the money-dec- 
ree. Obviously, the provisiun for the pay- 
ment of the balance of the Cuddalore 
decree was a surplusage as the decree 
was intended to be satisfied by the re- 
allotment of properties. On the 12th of 
July, 1923, an application to record the 
compromise was filed in the Chingleput 
Court; but this petition was overlooked 


and a decree was: passed in pursuance of. 


the original preliminary decree, The pati- 
tioner applied on that very day to make 
the necessary corrections in the decree, 
but it could not be ordered as the respond- 
ent was absent. Afterwards the respond- 
ent appeared and opposed the passing 
of the decree, but the Subordinate J udge 
after full enquiry passed an order in favour 
of the petitioner. Ono appeal tothe Dis- 
trict Judge—I doubt if any appeal lay to 
the District Judge against the order allow- 
ing the amendment as the respondent's 
remedy would be to appeal against the 
amended decree—the District Judge found 
all points in favour of the petitioner but 
allowed the appeal on the ground that 
the petitioner's remedy was to bring a 
fresh suit A civil revision petition has been 
filed against the District Judge's order 
on the ground among other grounds that 
the District Judge had no jurisdiction to 
pass the order he has passed. The revision 
petition has been admitted by Wallace, d., 
who also ordered notice on the petition 
for injunction. This petition for injunc- 
tion now comes on before me for final dis- 
posal, As I think there are goud grounds in 
the revision petition I am inclined to issue 
an injunction provided I have got the power 
to doso. The respondent contends that I 
have no power. 

Now, it is conceded by both parties 
that as the practice of this Court stands 
the High Court has power to stay exe- 
cution or issue an injunction in revi- 
sion petitions provided it can do so in 
second appeals If the matter before me 
is a second appeal from the Ohingleput 
Court and I have the’ power to issue an 
injunction certainly, I can issue an injunc- 
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tion also ina revision petition. Again if 
a Sub-Court has power to issue an injunc- 
tion the High Oourt has also the same 
power. This is also practically conceded - 
by the respondent. Tite contention of the 
respondent is that neither O, XXXIX,r. 1 
nor r 2 applies to the case and the Sub- 
Court could not have issued any injunc- 
tion and, therafore, I cannot, He contends 
that O. XXXEX,r l does not apply as no 
property is now sought tobe attached in 
execution and no property is in danger. 
In the Ouddatore Court what is sought 
now by the respondent is the arrest of the 
petitioner. He also contends that the terms 
of O. XXXIX,r.2 do notapply. It seems 
to me that after the filing of the compro- 
mise petition in the Chingleput Court the 
nature of the suit is slightly altered. It 
was originally a suit for partition. The 
effect of the compromise was to add some- 
thing to its character; not only was it a 
suit for partition, but it was also a suit 
to enforce acontract between the parties 
to make the partition ina particular way, 
From the time the compromise petition 
was filed in Court, all the efforts of the 
petitioner amount to enforcing the cove- 
nants of the compromise, or in other words 
the petitioner as plaintiff in the Chingleput 
suit seeks to restrain the defendant from 
committing a breach of contract. There- 
fore, I think. the terms z O, XXXIX, r2 
app ply. 

Mr. Sesha Iyengar oe. the je onecie 
ferred to a numberof cases which show 
that in such matters the Civil Court has 
an inherent power to issue an injunction 
restraining a party from proceeding with 
another suit in another Court. I have not 
referred to those cases in detail as one of 
the objections of the respondent is hased 
on the contention that neither O. XXXIX, 
r. l norr. Z applies. But I must state that 
I donot see any difference between pro- 
ceeding with another suit or proceeding 
with the execution of the decree in another 
suit. I,therefore, think that the cases cited 
doapply. I will only instance the decision 
in Ganga Singh v. Pirthichand Lal (1). 

I think I have the power to issue an in- 
junction restraining the respondent from ex- 
ecuting the decree of the Cuddalore Court in 
breach of the covenants of the compromise 
under which the properties are to be re-allot- 
ted ina certain way at Chingleput and on | 


(1) 69 ao Cas: 891; I Pat. 396; A. I. R. 1922 Pat. 
34; 4 P. L. T. 10. 
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the matter being reported to the Cuddalore 
Court, the satisfaction of the decree of 
- that Court should be entered, and I accord- 
ingly direct such an injunction to issue. 

yV. N, V. Injunction granted. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND ÕIVIL APPBAL No. 201 oF 1925. 
August 28, 1926. 

Present: —Mr. Prideaux, A. J. O. 
EAST INDIAN RAILWAY Co, 
CALOUTTA—Derenpant NO. 2—APPELLANT 
veTsus 
AHMAD ALI MOHAMMAD THROUGH 
PROPRIETOR UMAR -—PLAINTIFF— RESPONDENT. 

Railways Act (IX of 1890), s. 72—Risk Note—Bur- 
den of proof—Wilful neglect, scope of— Robbery 
whether includes theft from running tram. 

In the cases of Risk Notes the burden lies on the 
consignor to prove that there was wilful neglect by 
the Railway Company or its servants or theft by its 


ts. 0, col. 2. : i l 
The term ‘wilful neglect’ implies an intentional and 


ul omission to do a certain act. It is an even 


oset 
ae extreme term than “gross and culpable negli- 
gence’ implying that an individual deliberately Te- 
frains with his eyes open from doing an act or taking 


a step which itis his duty to take. [p. 940, col.2; 


oF. 
ea ar | I. Railway Company v. Ranchhodlal 


‘stalal & Co. (1), relied on. ; 
a Aa in the Risk Note includes theft 


nning train. [p. 941, col. 1.] a 
appeal from a decree of the Additional 


‘strict Judge, Damoh, dated the 28th 
pare 1925 in Oivil Appeal No. 65 of 


24, 
ae A.V. Khare and W. B. Pendhar- 


rthe Appellant. 

hae, G. L. Soh da. for the Respondent. 

JUDGMENT.—The plaintiff firm at 
Oalcutta sent 127 bags of sugar weighing 
349 maunds and 10 seers from the Kid- 
derpore Docks, E. I. Railway, to the plaint- 
iffa at Damoh, on the G. I. P. Ry., on l4th 
November, 1923, covered by a Risk Note. 
On arrival of the consignment at Damoh 
only 116 bags were delivered to the plaint- 
iffs, containing 319 maunds of sugar. 
Plaintifis sued for the 32 maunds and 2 
seers of sugaror its price, Rs. 661- with 
interest. The claim was denied though 
tae loss was admitted, it being contended 
that the loss was not due to any negli- 

e, l 

a. or by theft by defendants’ ser- 
‘yants; and the consignment being carried 


wilful or otherwise, on the part of the. 


` (1) 91 Tad Cais, 34; AL. R. 1926 Nag; 296, 


H. I. RAILWAY OO., CALCUTTA V, AHMAD ALI MOHAMMAD. [87 T, O. 1926) 


at owner's Risk Note Form B, plaintiffs were 
not entitled to recover. 

The case went to trial on the following 
issues: 

“|, Whether the defendants are protected 
and not liable ifor the noft-delivery of 11 
bags of sugar as alleged? ` 

2. Whether the Risk Note was executed 
by the plaintiff or his consignor? 

3. Whether there wasshort weight of 32 
mauhds 2 seers of consignment delivered ? 
If so, are defendants liable for it? 

4. Whether the rate of sugar was not 
Rs. 20 per maund? 

5. Isthe plaintiff entitled to interest? - 
A To what relief are the parties entitl- 
ed?” ; 
The trial Court's findings may be sum- 
marised as follows. The defendants were 
not protected by the Risk Note with regard 
to the eleven missing bags, though they 
were nət liable for the sugar missing from 
the other bags. A decree including interest 
for Rs. 619-12-0 was passed. The Judge 
found that the loss of eleven bags was 
proved, it having occurred between Kid- 
derpore and Satna. He disbelieved, and 
with reason, the guard's story that the 
theft took place between Tikori and Satna, 
a distance of five miles and a run of 26 
minutes, The guard’s own report showed 
that the seals of the waggon were last 
checked at Manikpur, between which s!a- 


. tion and Satna are three stations, Tikoria, 


Jaitwar and Tikori, instead of at each 

station as the rules laid down. The guard 

le held to have wilfully neglected his 
uty. : 

On appeal it was found that 11 bags were 
lost between Tikori and Satna stations, 
and lost through the wilful negligence of 
the guard. The learned Judge apparently 
took the guard's statement at its face value, 
entirely ignoring Ex. D-2. The appeal was 
dismissed. 

I must send the case back. A definite 
finding must be come to as to how and 
when the loss occurred. In these cases of a 
Risk Note the burden lies on the consignor 
to prove that there was wilful neglect by 
the Railway Company. or its servants ar 
theft by its servants.. As held in Wali 
Mohammad v. Bengal North-Western. Ry. Co. 
(1), the term ‘‘wilful neglect” implies an 
intentional and purposeful omissidn todo. 
a certain act. Its an even more extreme 


— + ` r 
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term than “gross and culpable negligence” 
implying tüat an individual deliberately 
refrains with his eyesopen from doing an 
act or taking a step which it is his duty to 
take. It has to be remembered that when 
a special contract such asa Risk Note ex- 
empts -the ` Railway Company from all 
liability except in certain specified cases, 
the plaintiffs can only succeed if their 
case comes within those exceptions. I 
would iuvite the lewer Appellate Court's 
attention to the following case: B. B. & C. 
1. Railway Company v. Ranchhodlal Chhota- 
lal & Co. (2). Theterm “robbery” in the 
Risk Note includes theft from a running 
train. : 

_ With these remarks I remand the appeal 
to the lower Appellate Court for further 
consideration and a fresh decision. Costs 


will abide the result. 
GRD: - Case remanded. 
(2) 52 Ind. Cas. 516; 43 B. 769; 21 Bom. L. R. 779. 
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MADRAS HIGH COURT. 
APPEAL Suit No. 350 oF 1922, 
May 4, 1926. 
Present:—Mr. Justice Krishnan and 
. Mr. Justice Venkatasubba Rao. 
ERATH UNIKKAT TARWAD KARNA- 
VAN anp MANAGER ERESSA MENON 
—PLAINTIFF—APPELLANT 


VETSUS 

ABDUL RAHIMAN alias KUNHUTTI 

AND. OTAERS—DEFENDANTS— RESPONDENTS, 
“Limitation Act (IX of 1908), s. 20 (2)--Usufructuary 
mortgage-—-Lease by usufructuary mortgagee to mort- 
gagor—Government Revenue, stipulation that mort- 
gagor should pay~—-Payment of revenue by mortgagor, 
whether receipt of rent by mortgagée—Sub-s. (2), s. 20, 
whether subject to conditions in sub-s. (1)—Lease from. 
year to year—Rent, whether constitutes charge— 
Limitation—Construction of deeds—Mortgage and lease 
deed, whether independent transactions. 

Where simultaneous with the execution of a 
usufructuary mortgage, the mortgagee executed a 
lease deed in favour of the mortgagor whereby the 
Government revenue which the mortgagee had 
undertaken to pay under the mortgage-deed was 
directed to be paid by the mortgagor out of rent and 
the ‘balance after paying the jenmi michavaram was 
to be paid to the mortgagee, in asuit by the mort- 
gagee ona covenant to pay the mortgage amount 
contained in the mortgage-deed : 

Held, (1) that since an inclusive amount had been 
stated as rent, the Government revenue which the 
mortgagor. undertook to pay out of the rent must be 
regarded as part of the rent; p. 943, col. 1.] 

(2) that the payment of Government revenue by 
the mortgagor amounted to a “receipt of rent by the 
mortgagee" Within the meaning of s. 20 (2), Limit- 
ation Act, so as to save limitation. bp. 943, cols. 1 & 2.] 

The receipt of rent mentioned in sub-s. (2) of s. 20, 
Limitation Act, is not subject to the conditions men- 
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tioned in sub-s. (1), so that a receipt of rent to be 
effectual under the 2nd part of the section need not 
amount to a payment of interest or payment of 
principal so aso satisfy the first part of the section. 
Nor is it necessary that the fact of such receipt 
should appear in writing, etc. $p. 943, col. 2.] 

Although in the opening portion ofa lease docu- 
ment, itis stated that the lease is fora fixed period 
of one year, where the later portion of the documents 
shows that the tenancy is one from year to year, 
the lessor is entitled to adecree for rent with in- 
terest for a period of 12 years preceding the suit, 
wee rent is made a charge on the property. [p. 944, 
col, 1. 

It isa question of intention whether two instru- 
ments executed simultaneously should be read toge- 
ther and be held to constitute a single transaction 
or they should be taken separately and each regarded 
as & separate and independent transaction. Each 
case depends upon its own facts. *[ibid.] 


Appeal against a decrée and judgment 
of the Court of the Subordinate Judge, 
kan Malabar at Calicut, in O. S. No. 9 of 
1920. 

Messrs. B. Sitarama Rao and A. Vasudera 
Menon, for the Appellant. 

Messrs. K. P. M. Menon and P. Govinda 
Menon, for the Respondents. 

JUDGMENT.—tThe plaintiffs filed the 
suit out of which this appeal arises, for 
enforcing the terms of two deeds, a mort- 
gage-deed and a lease-deed, Exs. C and D 
respectively. The mortgage-deed dated 
24th March, 1899, recites that the properties 
were putin the possession of the mort- 
gagees. The effect of the lease-deed which 
was executed on the next day was to 
transfer possession back tothe morbgagors 
who agreed to hold the property as the 
lessees of the mortgagees. Legal posses- 
sion was thus transferred tothe mortgagees 
who thus became the lessors and the physi- 
cal possession remained with the mort- 
gagors whose possession was that of the 
lessees. In other words, the transaction was 
of. the usual type—a possessory mortgage, 
possession being left with the mortgagors 
under a rental agreement. Exhibit O, 
however, is not an usufructuary mortgage, 
pureand simple, for, it contains a covenant 
on the part of the mortgagors to pay the 
amount andit also enables the mortgagees 
in case of default to recover the sum by 
bringing the property to sale. It is this 
clause that enables the plaintiff to ask fur 
a sale ofthe property. The learned Sub- 
ordinate Judge has passed a decree for the 
principal amount covered by Ex. C and for 
arrears of rent under Ex. D for three 
years previous to the institution of the 
suit, ‘This judgment is challenged both 
by the plaintiffs and the defendants, the 
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plaintiffs (in their appeal) stating that 
they are entitled not only tothe principal 
but also to the interest in full under Ex. C 
and the defendants urging (in their memo- 
randum of objections) that the claim is 
barred by limitation excepting in regard 
to rent for three years previous to the suit 
and that the decree in other respects is 
wrong, 

We shall deal with the plaintiffs’ claim 
to principal and interest separately. The 
amount under Hx. O became payable at 
the expiry of a year from its date, that is 
in March, 1900, and as the suit was filed in 
1920 the claim would be prima facie 
barred by limitatioh. The plaintiff, however, 
relies upon s. 20 (2) of the Limitation Act 
and says that his claim is taken out of the 
Statute of Limitation by reason of a re- 
ceipt of rent under that sub-section. The 
question to be decided is, has there been 
a receipt of rent within the meaning of s 
20 (2)? Itis necessary in this connection 
to. clear the ground by saying that the 
defendants have acquiesced in the decree 
for rent passed by the lower Court and 
this is consistent with the admission be- 
fore us that the tenancy under Ex. D is 
subsisting. We shall presently consider 
what is the proper construction of Ex. D, 
but itis sufficient for the present purpose 
to observe that it is conceded that the 
relationship of kessor and lessee between 
the plaintiffsand the defendants continued 
at. the date of suit. Exhibit © directs the 
mortgagees to pay Government revenue, 
jenmi michavaram and to appropriate the 
balance of the income towards the interest 


' due on the principal amount of Rs. 4,600. 


This arrangement pre-supposes that posses- 
sion was to remain with the mortgagees. 
By Ex. D acertain lump amount (in cash 
and paddy) was fixed as rent; the Govern- 
ment revenue and the michavaram, the 
mortgagors were to pay out of this rent 
and they wereto pay the balance remain- 
ing tothe mortgagees, Under Ex. O the 
income less Government revenue and micha- 
varam was to be appropriated towards 
interest, The liability to pay Government 
revenus and michavaram primarily thus 
rested onthe plaintiffs but by Ex. D the 
defendants were constituted the plaintiffs’ 
agents for the purpose of making these 
two payments. As the property was given 
back to the defendants on, lease and as 
fhe income would be received by them, 
they were directed to pay these two amounts, 
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The learned Subordinate Judge has held 
as a question of fact that the mortgagors 
during this period paid the Government 
revenue on plaintiffs’ behalf. He has fur- 
ther held as a question of law that such 
a payment takes the case under s. 20 (2) 
out of the Statute of Limitation. In our 
opinion, his conclusion on both these points 
is correct. In para. 6 of the plaint the 
plaintiffs distinctly allege that micha- 
varam and revenue were paid by defendants 
Nos. 1 to 20 and their ancestors. In para. 
7 of the additional written statement, the 
fact of payment by the defendants and 
their ancestors 1s not denied but the plea 
taken is that the payment was not made 
on account of the plaintiffs. It is thus 
undisputed that the defendants and their 
predecessors paid Government revenue in 
respect of the suit properties. The ques- 
tion is, did they make the payment on be- 
half of the plaintiffs? Under Ex. D they 
undertook to make the payment. Their 
position as lessees was not repudiated. To 
the date of suit it is conceded that their 
position was that of tenants. Why should 
it be then assumed that the defen lants in 
making the payment did not carry out the 
term which was binding upon them? Their 
learned Counsel suggests that the defend- 
ants should be taken to have made pay- 
ments not in pursuance but in contraven- 
tion of the terms of Ex. D. When the 
facts are consistent with the defendants 
having performed their obligation, why 
should we make their act unlawful and 
impute to them an intention to break the 
contract? Weare, therefore, satisfied that 
the learned Judge's conclusion that the 
defendants throughout paid the Government 
revenue on behalf of the plaintifis is correct. 

We shall now proceed to consider whe- 
ther by reason of this payment the claim 
is saved from the bar of limitation. 

Section 20 of the Limitation Act runs as 
follows:— 

“(1) Where interest on a debt or legacy is, 
before the expiration of the prescribed 
period, paid as such by the person lable 
to pay the debt or legacy, ‘or by- his 
agent duly authorized in this behalf, 

or where part of the principal of a debt is, 
before the expiration of the prescribed 
period, paid by the debtor or by his agent 
duly authorized in this behalf, oe 

a fresh period of limitation shall be čom- 
puea from the time when the payment was 
made: 
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‘Provided that,in the case of part pay- 
ment of the principal of a debt, the fact of 
the payment appears in the handwriting of 
the person making the same. 

(2) Where mortgaged land is in the pos- 

session of the mortgagee, the receipt of the 
rent or produce of such land shall be deem- 
n be a payment for the purpose of sub- 
s. (1).” 
_It is first contended on behalf of the de- 
fendants that the revenue paid to theeGov- 
ernment cannot be treated asrent. This 
argument is clearly untenable because 
under Ex. D the amount agreed to be paid 
as rent includes the sum payable as re- 
venue. The factis that aninclusive amount 
has been stated as rent, the mortgagor 
undertaking the liability to pay out of it 
the Government revenue, There is nothing 
to prevent a tenant from agreeing to pay 
his landlord any rent he pleases and the 
landlord directing him to pay out of that 
rent, the revenue on the property This 
is not unusual and where the parties ex- 
pressly agree to treat a certain sum as 
rent, itis not for the Court to say that 
that rent is not really rent, because it is 
liable- to certain deductions. 

The next contention of the defendant is, 
that payment by them is not equivalent to 
a receipt by the landlord (the plaintiff). 
This objection again seems unsound. What 
does the payment by the defendants really 
mean? It involves, first, receipt by the 
plaintiff who was under the agreement en- 
titled to receive the sum, and, secondly, it in- 
volves the payment of the same sum by the 
plaintiff in his turn to the Government. The 
second contention must, therefore, be also 
overruled. 

It is, thirdly, contended by the learned 
Counsel for the defendants that receipt of 
rent to be effectual under the section, must 
amount to a payment of interest or pay- 
ment of principal so as to satisfy the first 
part of that section. In the present case 
the Government revenue, while being 
under the terms of Exs. © and D 
a part of the rent is not interest. But this, 
in our opinion, makes no difterence. We 
cannot accept the construction suggested 
that the recaipt of rent mentioned in sub- 
s. 2 is subject to the conditions mentioned 
in sub-s. 1, If theargument put forward 
"wera sound, it would follow that if rent or 
produce received is appropriated towards 
the principal of the debt, the part payment 
must appear in the handwriting of the 
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person making the payment. Is there a 
person that makes "the payment at all? 
Kix hypothesi there is no such person. Grant- ` 
ing that the receipt qf the rent by the 
mortgagee is to be treated as a payment by 
the mortgagor, is it reasonable to expect 
that such a payment should appear in the 
handwriting of the debtor? The object 
of the section is clearly to benefit the mort- 
gagees in possession who receive the rent 
or produce from the land. This object 
will be c.early frustrated by adopting the 
construction suggested. Sub-section 1 
contains four paragraphs and when in sub- 
s. 2, it is said that the receipt shall be 
deemed to be a payment-for the purpose of 
subs. |, it does not follow that the pay- 
ment referred to must necessarily be that 
indicated in the first andsecond paragraphs 
alone of the first sub-section. We shall be 
giving effect to the intention of the Legis- 
lature by holding that the payment referred 
to is the payment mentioned in para 3. 

The section really refers to three things: 

(1) Payment of interest on a debt or legacy 
by the debtor or his agent; 

(2) part payment of priucipal ofa debt 
by the debtor or his agent; 

(3) receipt by mortgagee in possession of 
the rent or produce of the land. 

The meaning of the section is that a 
fresh period of limitation shall be comput- 
ed from the time of such payment or, receipt. 
This is the effect of the section but as 
this idea is expressed in it in a somewhat 
different order, it has been found necessary 
to say that the receipt under sub-s (2) shall 
be deemed to be payment under subs. (1). 
The section would undoubtedly have been 
better worded, if the receipt of rent had 
been mentioned immediately after the 
payment of interest andthe part payment 
of principal and if the provision then 
followed that fresh period of limitation 
shall be computed from the time of pay- 
ment or receipt. l 

The question is bare of authority but 
this is the view wa take of it and the third 
contention must be accordingly overruled. 

The conclusion of the Subordinate Judge 
that the claim to the principalis not barred 
is thus correct. ' 

Now we shall deal with the plaintiff's 
claim to interest. The „first question that 
has to be determined in this connection 
is, does Ex. D create a charge only in res- 
pect of one year’s rent or generally of all 
rent that accrues? The answer will depeud ” 
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upon the right reading of the document 
which isin Malayalam.. There are certain 
errors in the Court translation and they 
have been brought to our notice in the 
course of the argument. It is not disputed 
that the defendants have continued tobe 
tenants under Ex. D. It is not suggested 
that there was a cessation of tenancy at the 
end of the first yearand there was a new 
tenancy under s. 116 of the Transfer of 
Property Act which deals with the effect 
of holding over. The latter part of Ex. D 
clearly contemplates the accruing of rent 
beyond the term of one year fixed. There 
are two sentences dealing with there being 
a charge on the equity of redemption. 
In the first sentente the first year’s rent 
has been mentioned. In the second sen- 
tence again there isareference torent. The 
defendants ask us to treat this reference as 
a mere redundancy. The words “arrears,” 
“till discharged,’ “added” and “accumu- 
lated” in the contextin which they occur, 
strongly suggest that the charge that is 
mentioned in the second sentence refers 
to the arrears of rent after the first year. 
Though the parties stated by saying in the 
opening portion of the document that the 
lease is for a fixed period of one year, they 
in truth intended to enter into a lease 
from year to year, as the latter part of 
the document clearly shows; and the par- 
ties themselves, as shown, treated the trans- 
action ase such, es this is the effect of 
Ex. D the plaintiff will be entitled to a 
decree with charge on the property for 
rent with interest as provided in the docu- 
ment for a period of twelve years immedi- 
ately preceding the suit. 

’ There remains a contention urged for the 
plaintiff which we shall now proceed to 
deal with. Itis urged that Exs. O and D 
really constitute one transaction and that 
the plaintiff, is on that footing, entitled 
to interest for the whole period from the 
date of the mortgage to the date of suit. 
We cannot accede to this argument. It is 
a question of intention whether the two 
- Instruments should be read together and 
be held to constitute a single transaction 
or they should be taken separately and 
each regarded as a separate and independ- 
ent transaction. Each case depends upon 
its own facts and no good purpose will be 
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served by our citing the numerous cases. 


to which reference has been made at the 
A careful consideration of the two 
documents in the case leads one to the 
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conclusion that the parties intended that 
each should constitute a distinct and in- ’ 
dependent transaction. There is, first, the 
fact, that Ex. O while it provides for in- 
terest, does not make the mortgagors per- 
sonally liable for it. Exhibit D, on the 
other hand, contains the personal covenant. 
Secondly, receiving an advance of rent 
(munpattam) and referring to it in the 
rental agreement shows, that the parties 
intended that the relation should be that of 
lessor And lessee. There, is thirdly, the fact, 
that whereas Ex. O does not provide for 
compound interest there is a distinct stipula- 
tion in Ex. D under which interest becomes 
payable on arrears of rent (which in other 
words is compound interest). As a matter 
of fact the parties took particular care to 
stipulate that certain obligations should 
flow from the relationship created of land- 
lord and tenant. Fourthly, itis significant. 
that under Ex. D, arrears of rent are charg- 
ed upon the property, There would be a 
charge in an ordinary mortgage transac- 
tion implied in law, so far as interest is 
concerned. It would be superfluous to refer 
to such a charge but it would be necessary 
expressly to make the rent a charge on the 
property. Thisis what the parties really 
did. On the whole we are inclined to the 
view that the parties intended to treat each 
instrument as constituting a distinct and 
independent transaction. It is the com- 
bined and cumulative effect of the circum- 
stances mentioned that makes this docu- 
ment evidence to distinct transactions. If 
these elements were not found in this com- 
bination, the result might be different but 
we must get at the intention from all the 
facts and in the present instance we are 
satisfied that the two instruments should ba 
considered as evidencing two distinct trans- 
actions. E 

The result is, the appealis allowed in 
part and the decree of the lower Oourt is 
modified by awarding to the plaintiff, a 
mortgage-decree for the principal amount 
and rent at 572 parasand T4 nazhis or its 
equivalent in money at the rate fixed by 
the lower Court for a period of twelve years 
prior to the institution of the suit, with 
interest on rent as provided forin Ex. D. 
Time for redemption six months. There 
will be no personal decree for rent. In 
this appeal, each party will bear his own 
costs. The memo. of objections is dismissed 
with costs, ‘ 

V.N. V. Appeal allowed in part, 
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CALCUTTA HIGH COURT. 
ORIMINAL MISCELLANEOUS Cass No. 51 
or 1926. 

April 1, 1926. 
Present:—\r, Justice Suhrawardy 

l and Mr. Justice Duval. 
SRILAL AGARWALLA AND OTHERS — 
ACCUSED— PETITIONERS 


VETSUS 


EMPEROR—OppositTE Party. | 

Calcutta Police Act (IV of 1866), ss. 7,76—Cr. P. C. 
(Act V of 1898), ss. G1, 491, 497,498—Detention in Police 
custody—-Deputy Commissioner, power of—Ojfender 
whether should be produced before Magistrate forthwith 
—High Court, power to release on bail-—{mproper de- 
teniton—Interference by High Court. 

It isnot the duty of the Deputy Commissioner of 
Polise, Calcutta, who is a Justice of the Peace, to 
place an offender forthwith before a Magistrate, inas- 
much as there is no period mentioned in the Caleutta 
Polica Act within which this must be dons and as a 
Justice of the Peace the Deputy Commissioner is entitl- 
ed to taks such steps as may bs necessary to complete 
aninvestigation before placing the matter before a 
Magistrate. [p. 945, col. 2; p. 948, col. 1.] 

Section 61, Or. P. C., does not apply to the Calcutta 
Police. [p 946, col. 1.] 

It is proper that wherean officer does not see his 
way to release an arrested person on bail, he should 
produce him before a Magistrate with as little delay 


as possibleso that the Magistrate may determine. 


whether in the circumstances of the case the person is 
entitled to be enlarged oa bail. [p. 945, col. 2.| 

An improper exercise of the power of detention may 
be corrected by the High Court under suitable pro- 
visions of law such as s. 491, Cr. P. O. [p: 916, col. 1.] 

The High Court has no power to release on bail under 
s. 493 ors. 497, Cr. P.O, persons who have bean 
arrested by the Police, where there is no order by 
any Oourt in the matter. [p. 945, col. 1. 
_ Application under s. 491 of the Cr. P. C. 
by the Accused. 

Mr. Langford James and Babu Probodh 
Chandra Chatterjee, for the Petitioners. 

Mr. B. L. Mitter, Advocate-General and 
Babu Satindra Nath Mukherjee, for the 


Crown. 
JUDGMENT. 

Suhrawardy, J.—This Rule was 
issued on the Commissioner of Police, 
Caleutta, to show cause why the petitioners 
should not be produced before -a Magis- 
trate or, in the alternative, why they should 
not be released on bail. With regard to 
the second ground I do not think we 
should interfere af thisstage. There is no 
order by any Court which will give us 
power to direct the petitioners to be releas- 
ed on bail under s, 498 or even under s. 497, 
Or. P. G. 

With -regard to the, other question, 
namely, that the petitioners 
forthwith produced before a Magistrate, it 
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under the law it is the duty of the Police 
Officer :whọ has kept the petitioners in 
custody to producethem before a Magistrate 
with as little delay as ‘possible, and that 
the power of such officer to keep the peti- 
tioners in custody is limited to such acts as 
are necessary for the purpose of placing the 
petitioners before a Magistrate. It is con- 
ceded that s. 61, Or. P.C, which makes 
it incumbent upon Police Officers to pro- 
duce the accused within 24 hours before a 
Magistrate, is not applicable in Calcutta; 
and it is also conceded ‘that under the 
Calcutta Police Act (IV of 1866) there is no 
provision corresponding “to s. 61, Cr. P.C. 
It is, therefore, apparent, so far as the 
present question is concerned, that no limit 
of time is provided in law curtailing the 
power of a Police Officer to keep in custody 
a person accused of an offence, or compel- 
ling him to produce such an accused betore 
a Magistrate withinany definite time. Under 
s. 76 of the Calcutta Police Act every 
person taken in custody without a warrant 
by a Police Officer shall be taken to the 
Police-station in order that such person may 
be detained until he can be brougnt before 
a Magistrate. Mr. James, for the petitioners, 
argues that the words “may be detained 
until he can be brought before a Magis- 
trate” signify that the power of detention 
exists only up to the time when the accused 
can physically be brought beforesa Magis- 
trate. But under s. 7 of the Calcutta 
Police Act, the Deputy Commissioner of 
Police under whose order the petitioners 
are kept in custody is a Justice of the 
Peace and, as such, he actsas a Justice of 
the Peace so faras it may be necessary 
for the preservation of peace and deten- 
tion of offenders in order to their being 
brought before a Magistrate. It is accord- 
ingly argued on behalf of the Crown that 
the power of the Deputy Commissioner as 
a Justice of the Peace to keep an offender 
in detention exists for the period neces- 
sary to make inquiries so as to send up the 
case complete to the Presidency Magistrate. 
Iam not prepared to hold that under the 
law itis the duty of the Deputy Commis- 
sioner, a Justice of the Peace, to pice an 
offender forthwith before a Magistrate, for 
in the first instance there is no period men- 
tioned in the Caleutta*Police Act within 
which this must be done, and in the second 
place, as a Justice of the Peace, the Deputy 
Commissioner is entitled to take such steps, 


946 


as may be necessary to complete an in- 
vestigation before placing the matter before 
a Magistrate. The view that there is no 
period fixed under the Act. within which 
the Deputy Commissioner must place an 
accused before a Magistrate has been ac- 
cepted by this Court. In Emperor v. Panch- 
kart Dutt (1), Mukerji, J., sitting in the 
Court of Session, observed, relying upon 
a decision of Walmsley, J., that the deten- 
tion for an unlimited period of an offender 
by the Deputy Commissioner of Police, 
though not illegal because s. 61, Or. P.C., 
does not apply to the Calcutta Police is 
improper, presumably onthe ground that 
no such unlimitetl power exists. It is not 
necessary for the purposes of the present 
case to goto the length of supporting in 
full the proposition laid down there; but 
that case supports the viewthats. 61, Cr. 
P. C., does not apply to the Calcutta 
Police, though the improper exercise of 
such power may becorrected by this Court 
under suitable provisions of the law, such 
as 8. 491, Or, P. O. It should also be 
noted ihat the learned Judgein Panchkart's 
ease (1) was considering the value of a 
confession made while the prisoner was in 
custody for about a fortnight, whereas in 
_the present case the petitioner was arrested 
three days ago. 

To come to the facts of the present case: 
The accused were carrying on business in 
a large seale. Its alleged thatin February 
they had nothing in their hands and went 
on taking goods on credit with the inten- 
tion of cheating their creditors, They 
were arrested under a warrant from the 
Howrah Police Court and released on bail. 
They were arrested again under a warrant 
from the Calcutta Police Court and also 
released on bail. They were all along 
charged with offences under ss. 417, 420 
and 120B, Indian Penal Code. It is said on 
behalf of the petitioners that at 3 Pp. mM. 
on the 29th March, as they were coming out 
from the Howrah Court after being released 
on bail, they were arrested by the Calcutta 
Police and taken to the Deputy Commis- 
_ sioner who has since then kept them in 
hajat and refused them bail, though re- 
peated *applications were made for it. An 
affidavit has been filed on behalf of the 
Crown gworn to by Manilal Basu, Inspector 
in charge of BarabatZar Thana. He swears 
_ that he has been investigating the case 


(1) 86 Ind. Cas. 414; 52 O. 67; 29 ©, W.N, 300; A.T, 
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and has not yet been able to complete the 
investigation, one of the reasons being 
that the recent books of the accused are 
not forthcoming, and he suspects that 
they have been dishonestly kept back. It 
should be noted here thet, the accused 
have been adjudicated insolvents on the 
petition of a creditor; the firm of which 
the petitioners are members was composed 
of six persons, of whom the other three 
are gaid to be absconding. The charge 
which was laid before the Deputy Com- 
missioner and under which presumably the 
petitioners were arrested is by one Ram- 
nibash in which the petitioners are said to 
have committed criminal breach of trust as 
agent of the complainant under ss. 409, 420 
and 120B, Indian Penal Code. All these 
offences, excepting the offence under s. 409, 
Indian Penal Code, are under the law 
bailable. Had there been no charge of an 
offence under s. 403, Indian Penal Code, it 
would have been incumbent on the officer 
who has kept the petitioners in custody to 
The charge under 
s.409 is based on the allegation that the 
accused purchased some goods from the com- 
plainant Ramnibash and paid for them on 
the 22nd February, 1926, and that on the 
25th February, 1926, when the petitioners 
again asked for further goods the complain- 
ant refused to deal with them any more, as 
they had been so late in making payment 
for the previous transaction. The petitioners 
thereupon offered to act as agents of the 
complainant in order to sell their goods 
and, on that understanding goods were 
delivered to the petitioners the price of which 
they have misappropriated. This allegation 
on the face of it does not require a long and 
protracted investigation by the Police 
Officer in charge of the investigation, 
Though,in my opinion, the Rule does not 
succeed upon the grounds on which it 
was issued, there is no apparent reason 
for much delay in the matter. It is 
also proper that if the officer does not 
see his way to release the petitioners on 
bail, he should produce them before a 
Magistrate with as little delay as possible 
so that the Magistrate may determine whe- 
ther in the circumstances of the casethe 
petitioners are entitled to be enlarged on 
bail. With this expression of my view I 
would discharge this Rule. . 
Duval, J.—In this case, as I understand 
it the petitioners were arrested by the Polica 
Inspector of Barabazar Thana on charges 
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under ss. 409, 420 and 120B, Indian Penal 
Code, on a complaint’ made to the Deputy 
Commissioner of Police. The Police Ofiicerof 


the Barabazar Thana under s. 76 of the Cal-. 


cutta Police Act brought them before Mr. 
Purna Chandra Lahiri,a Justice of the Peace, 
alsoa Deputy Commissioner. Mr. Purna Chan- 
dra Lahiri’s powers as a Justice of the Peace 
extend under s. 7 to giving orders as to the 
detention of an offender, and he apparently 
has givenorders directing the petitioners 
to be detained in the Police hajat and p&ssed 
no order for producing them before a 
Magistrate. The offence charged being non- 
bailable, s. 61, Cr. P. C., not applying to the 
town of Calcutta and the investigation not 
being complete in his opinion, [ cannot hold 
that his order detaining the accused in 
custody pending the completion of the in- 
vestigation is illegal, and on that ground I 
would discharge this Rule. But atthe same 
time Iwish to say that Iagree with my 
learned brother that ‘everything shonld be 
done to expedite the investigation. I also 
hold that the Deputy Commissioner as a 
Justice of the Peace would be exercising a 
very wrong discretion unless he finds that 
the offence charged under s. 409 which is 
only anon-bailable offence alleged against 
the petitioners has been fully substantiated 
in not permitting the petitioners to be 
released on bailas has been done on other 
complaints against the petitioner of a 
somewhat similar nature by the Presidency 
Magistrate and the Magistrate of Howrah. 
With these remarks I agree tothe Rule 
being discharged. 
A, N. A. Rule discharged. 
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MADRAS HIGH COURT. 
CrimMinaL Revision No. 574 or 1925. 
CRIMINAL REvISion Petition No. 483 or 1926. 
January 20, 1926. 

Present :—Mr. Justice Devadoss and 

Mr. Justice Waller. 
UNION BOARD, PARAMAKUDI By 11s 
PRESIDENT—CompuLainaNnt—PRTITIONER 
l VETSUS 
OHELLASWAMI THEVAR AND oTHERS— 
DEFENDANTS— RESPONDENTS. 

Madras Local Boards Act (XIV of 1920), ss. 198, 
221, 207—License under s. 198, failure to take out— 
Prosecution under s. 207 or recovery of fee under a. 
221—Procedure. 

Wheresthe President of a Local Board thinks that 
a person should take out a license under s. 193-of 
the Madras Local Boards Act gnd that person refuses 
to do so, and carries on his industry without a license 
the proper course is to prosecute him under s, 207 
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and not to apply under s. 221 for the recovery of the 
fee for the license. 


Petition, under ss. 435 and 439 of the Or, P. 
C., 1898, praying the High Court to revise 
an order of the Court ofthe Sub-Magistrate, 
Paramakudi, in Case No. 93 of 1925. 

Mr. R. Kesava Iyengar, for the Petitioner. 

Mr. K. V. Sesha Iyengar, for the Re- 
spondents. 

The Public Prosecutor, for the Crown. 

ORDER. 

Waller, J.—The decision in this case 
must follow the decision in Madura Munici- 
ality v. Muthubala Chetty (1). Though the 
two cases spring out of two different acts, 
the provisions by which they are governed 
are identical. I think that the Magistrate 
was right in holding that s. 193 of the 
Local Boards Act did not apply and that 
respondents were not bound to take out 
licenses annually. The revision petition is, 
therefore, dismissed. 

I may add that the Magistrate’s order 
can, in my opinion, be supported on 
another ground. It seems to me clear that 
s, 221 of the Act can have no application to 
acase like this. Where the President of 
a Local Board thinks that a person should 
take out a license unders. 193 of the Act 
and that person refuses to do so, and carries 
on his industry without a license, the 
proper course is to prosecute him under 
s. 207 and not to apply under s. 22] for the 
recovery of the fee for the license. It 
was argued before the Mugistraté, on the 
assumption that s. 221 covered the case, 
that he was not entitled to enter into the 
question of the legality of the fees sought 
to be recovered. A decision of my learned 
brothers Devadoss and Wallace, JJ., has 
been cited in support of the argument 
[Ramachandran Servai v. President Union 
Board, Karaikudi(2)|. They held that when 
a Local Board moved a Magistrate under 
s. 221 ofthe Madras Local Boards Act to 
recover penalty imposed for an encroach- 
ment under s. 164, the defaulting party 
could not ventilate before the Magistrata 
his claim that there was no encroachment 
at all. Assuming that their view is correct, 
it seems tome that a completely anoma- 
lous position might arise in applying the 
various provisions ofs. 164. That “section 
is divided into threesub-sections. The first 


(1936) M. W. N. 743; A. IL R, 1925 Mad, 1015; 27 
L. J, 97. 


provides for. the levy ola penalty for the 
unauthorised occupation of land set apart 
for a public purpose. The second empowers 
the President of a Local Board ‘to serve a 
` noties on. the occupier of such land requir- 
ing him to vacate it. The.third makes the 
occipier'tiable to pay compensation to the 
Board+-irrespective of ‘the penalty already 
provided for—if he has caused damage by 
his occupation to its property. The penalty 
and the compensation contemplated by sub- 
ss. (1) and (3) are recoverable by means 
of a reference to a Magistrate under s. 221 
of the’'Act. ‘Non-compliance with a notice 
issued under sub-s, (2) renders the defaulter 
liable to“prosecutian under s. 207. Ido not 
think that it can possibly be contended that 
if and when he is so prosecuted, he is 
debarred from alleging and proving that 
what he has occupied is not public land. 
The result then is this that, while such a 
defencé, is open to him when he is pro- 
ceeded against under one partof the section 
he is debarred from raising it, if either of 
jhe iether two parts is used against him, 
As I have already said, that seemsto me 
tobe an entirely anomalous position. If 
the supposed encroacher is called upon to 
pay a penalty or damages for his encroach- 
ment, the only question he can raise is 
as to the amount or the apportionment of 
the sum to be awarded against him. If, 
on the other hand, he is prosecuted for 
refusing to vacate, he is entitled to prove 
that there was no encroachment at all, 
in other words that the penalty or damages 
which may already have been levied, were 
improperly recovered from him. 

: Devadoss, J.—I agree as I am of 
Opinion that the firm proceeded against 
need not take out a license under s. 193 
of the Local Boards Act and s. 221 has no 
application to the present case. 

V, N. V. Conviction set aside. 





CALCUTTA HIGH COURT. 
CRIMINAL REVISION MISCELLANEOUS CAsn 
b. No. 84 oF 1926. 

July 23, 1926. 
Present:—Justice Sir George Claus Rankin, 
Kr., and Mr. Justice Mukerji. 

BALI RAM KALWAR AND anotazr— 
ACOUSED— PETITIONERS 
eoo . - versus 
SITARAM KALWAR—Compiainant— 
. l OFPOSITE PARTY 
* “Ory P.C. (Act V of 1898), ss. 438, 526—Re-trial— 
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No direction as to who should re-try-~Discretion 
of Magistrate to order trial by another Magistrate 
—Change of Magistrate, desirability of—Transfer, 
grounds for. 

Ifan order for re-trial is made by the High Court 
and it is not stated in the order whether the re-trial 
is to be held by the same Magistrate or by some other 
Magistrate it should not be pre8umed that it was 
the intention of the High Court to direct that the 
re-trial should be held by the same Magistrate. 
Under such circumstances, the matter is left entirely 
in the discretion ofthe Magistrate who has to ap- 
point the Court by which the case is to be tried. [p. 
949, cols. 1 & 2.] 

The question as to whethera trial before a par- 
ticular Magistrate is expedient for the ends of justice 
or not isa question which has got tobe considered 
from the point of view of the accused person as well 
and unless it is impossible to get a Magistrate other 
than the one who has already convicted the accused 
person on the same charge at a previous trial or 
unless there be circumstances which would neces- 
sitate the trialof the same case before the same 
Magistrate it is desirable that the trial should not 
be held before the same Magistrate. [p. 950, col. 1] 


Rule against an order of the Additional 
Chief Presidency Magistrate, Calcutta, dated 
the 17th May, 1926. 

Babu Probodh Ch. Chatterji, 
Petitioners. 

Babus Tarakeswar Pal Choudhury and 
Anil Chandra Dutt, for the Opposite Party. 


Babu Hemendra Chandra Sen, for the 
Crown. 


for | the 


l JUDGMENT. 

Mukerji, J.—This Rule has been issu- 
ed at the instance of two accused persons, 
the case against whom is now pending in 
the Court of Rai G. N, Mukherjee Bahadur, 
Honorary Presidency Magistrate. The peti-. 
tioners were originally tried on a charge: 
under s. 500, Indian Penal Code, by the 
same learned Magistrate and were con- 
victed and sentenced in respect of that 
charge. They moved this Court against 
the said conviction and sentence with the 
result that the same were set aside and. a 
re-trial of the case was ordered. At the 
time when. the order of this Court was 
proncunced the petitioners undoubtedly 
should have raised the question as to who 
should be the Magistrate to try the case. 
Unfortunately, however, this was not done 
and the explanation that is offered as to 
why it could not be done’ does. not seem 
to me to be altogether an unreasonable one. 
It appears, however, that when the records 
went down to the Court of the Presidency 
Magistrate the case was taken up «by the 
Additional Ohief Presidency Magistrate, 
Mr. A. Z. Khan, on the 26th April, 1926, 
Mr. Khanon that date passed an order to 
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the effect that Rai G.N. Mukherjee Baha- 
dur, the trying Magistrate, was at Madhu- 
pur and was not expected back from that 
place before the last week of May, 1926, and 
that the case was tobe adjourned to the 
Ist May, 1926, en which date he directed 
that the parties should be ready. On the 
Ist May, 1926, the case came on again 
before Mr. Khan. On that date he recorded 
an order to the effect that the complainant 
was not ready as most of his witnesses ehad 
left Calcutta, and he thereupon adjourned 
the case to the 17th May, 1926. By that 
date, however, itappears, Rai G. N. Mukher- 
jee Bahadur had returned from Madhupur 
andan application under s. 528, Or. P.C., 
appears to have been filed before Mr. 
Khan praying in effect that the case might 
notbe transferred to the file of Rai G. N. 
Mukherjee Bahadur. The learned Magis- 
trate, however, rejected that application and 
upon that the petitioners moved this Court 
and obtained the present Rule. 

It seems to me that the learned Addi- 
tional Ohief Presidency Magistrate in re- 
jecting the Petitioners’ application afore- 
said laboured under some sort of miscon- 
ception as to the nature of the order that 
was passed by this Oourt under which the 
present trial is about to be held. He says 
in his order that in ordinary course the 
case must be re-heard by the same Magis- 
trate from the stage of the framing of the 
charge. The order of this Court, however, 
is plain enough and it directs the re-trial of 
the whole case. Under these circumstances 
tha learned Magistrate should not have 
held that there was anything in the order 
of this Oourt to fatter the exerciss of his 
discretion in the matter of the transfer 
that he had. to make with regard to the 
case. He observes in his order that the 
re-trial is generally held by the same 
Magistrate and if the High Court desires 
that that Magistrate is not to re-try the 
case, then that fact would be distinctly 
mentioned in the order of the High Court. 
Ta my opinion it is just the other way 
about. If an order for re-trial is made by 
this Court and it is not stated in the order 
whether the re-trial is to be held by the 
same Magistrate or by some other Magis- 
trate, then it should not be presumed that 
it was the intention of this Court to direct 
that the-re-trial should be held by the same 
Magistrate. Under these circumstances 
the matter is left entirely in the discretion 
of the Magistrate who has got to appoint 
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the Court by which’ the ease is to be 
tried. 3 

With regard to the merits of the applica- 
tion it seams tome that the learned Addi- 
tional Chief Presidency * Magistrate when 
he adjourned the case to the lst May, 1926, 
knowing full well, as he did, that Rai G. 
N. Mukherjee Bahadur would not be back 
from Madhupur before the end of May 
clearly intended either to take the cas3 up 
himself or fo transfer it to soms other 
Magistrate on that date and, therefore, from 
the orders which the learned Magistrate 
passed either on the 26th April, 1926, or on 
the Ist May, 1926, it cannot be gathered. 
that the learned Additional Chief Presi- 
dency Magistrate had made up his mind 
from theoutset to transfer the case to the 
file of Rai G. N. Mukherjee Bahadur. If 
was also because on the 17th May, 1926, that 
the learned Additional Ohief Presidency 
Magistrate found that Rai G. N. Mukherjee 
Bahadur had come back from Madhupur 
and was available, and becaus2 of the 
misconception to which I have already: 
referred that he thought fit to reject the 
petitioners’ application. I am clearly of 
opinion that having regard to the fact that 
the petitioners were once convicted by the 
learned Honorary Magistrate, Rai G. N. 
Mukherjee Bahadur, it is desirable to have 
the case tried by some other Magistrate if 
one is available for that purpose. 

The Rule has been oppoSed on bthalf of 
the complainant as well as on behalf of the 
Crown. The learned Vakil for the com- 
plainant has not been able to satisfy me 
that his client willin any way be prejudic- 
ed ifthe case is heard by some Magistrate 
other than Rai G. N. Mukherjee Bahadur. 
It is only on the footing of the misconcep- 
tion under which Mr Khan laboured, 
namely, that the re-trial was to take place 
from the point when the charge would have 
to be framed that he can urge that there 
would be any prejudice to his client. As 
regards the arguments that have been 
advanced on behalf of the Crown the most 
important argument that has been advanced 
is with reference to the provisions of s. 526, 
Cr. P.C. It has been urged that the mere 
fact that a particular Magistrate has’ once 
convicted the accused persons is no ground 
for holding thaton afresh trial before the 
same Magistrate with regard to the same 
offence the accused will not have a fair 
and impartial enquiry or trial, or that the 
case should not be” tried by the same, 
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Magistrate on tha ground that it would 
not be expedient to-have it tried by him, 
So faras this matter is concerned I venture 


to think that the question as to whether a` 


trial before a ‘articular Magistrate is 
expedient for the ends of justice or not is 
a question which has got tobe considered 
from the point of view of the accused 
person as well, and unless it is impossible 
to get a Magistrate other than the one who 
has already convicted the accused person 
on the same charge at a previous trial, or 
unless there be éircumstances which would 
necessitate the’trial of the same case before 

.the same Magistrate over again, it is 
desirable that the trial should not be held 
before the same Magistrate. 

For these reasons I am ofopinion that the 
Rule issued in this case must be made 
absolute and I order accordingly. The 
case will now go before the Chief Presi- 
dency Magistrate who will nominate such 
Magistrate other than Rai G. N. Mukherjee 
Bahadur as he thinks proper, for the purpose 
of trying this case. 

Rankin, J.—I agree. 

å. N. A. Rule made absolute. 


Seine Ge 


OUDH CHIEF COURT. 
CRIMINAL Rererence No. 25 oF 1926, 
e Jane 28, 1926. 
Present —Mr. Justice Raza. 
RAM AUTAR—APPLICANT 
VETSUS 
Musammat RAGHU RAI—OpposrizE Parry. 

Cr. P.C. (Act V of 1898), s. 488-—-Maintenance of 
wife— Living in adultery’, meaning of—Previous 
adultery and expulsion from caste, effect of. 

A Court may refuse to make an order for main- 
tenance ofa wife where she had deserted her husband 
improperly and had committed adultery although at 
the time of making the application she was not living 


in adultery, or where she had been expelled from , 


caste on account, of adultery and had thereby made 
it impossible for her husband to keep her with him 
without himself losing the society of his fellow 


temen. [p. 951, col. 1.] l 
ponndyce v. Periya Mooppan (1), relied on. 


Case reported by the First Additional 
Sessions Judge, Lucknow at Bara Banki, 
dated. the 28th May, 1926. 

Mr. H. N. Misra,for the Applicant. 

Mr. K.S. Hajela, for the Opposite Party. 

JUDGMENT.—Thisis a Reference by 
the learned Additional Sessions Judge of 
Lucknow at Bara Banki recommending that 
the order passed by a Magistrate of the Bara 

eBanki District in favdur of one Musammat 
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Raghurai against her husband, Ram Autar, 
for maintenance under s. 488, Cr. P. C., may 
be set aside. 

The parties are kurmis by caste. Musam- 
mat Raghurai filed a complaint against Ram 
Autar under s. 488, Cr. P.eCG, alleging that 
she had been living with her husband, Ram 
Autar, and had become pregnant by him. 
Ram Autar denied these allegations and 
pleaded that the complainant was living in 
a stateof adultery and was, therefore, not 
entitled to maintenance. 

The learned Magistrate found on this 
point “that she committed adultery with 
a past, the result of which was that she 
gave birth to anillegitimate child during 
the pendency of the case.” However, he 
passed the order in question in favour of 
the complainant on the ground that it was 
not proved that she was still living în 
adultery. 

Ram Autar filed an application in revision 
against the order of the learned Magistrate 
in the Court of the Additional Sessions Judge. 
The learned Judge did not agree with the 
view taken by the learned Magistrate and 
hence he made this Reference for the orders 
of this Court. I have heard the learned 
Counsel on both sides. In my opinion this 
Reference should be accepted. 

It is true that it has been held in some 
cases that “living in adultery” means some- 
thing more than a singleact of adultery as 
these words refer rather to a course of 
conduct. In this view though a single act 
of misconduct may justify a husband in 
separating from his wife, it does not release 
him from the obligation of maintaining her. 
But in this case it appears that Ram Autar 
had never access to the woman. Her 
allegations that she had been living with 
Ram Autar and had become pregnant by 
him have been found to be untrue, It 
appears that she has never been to her hus- 
band’s place up to this time and he never 
lived with her at any place. She has com- 
mitted adultery with alow caste man and 
thereby has made it impossible for her 
husband to keep her with him without 
himself losing the society of his fellow 
castemen. It is in evidence in this case 
that the woman has been outcasted. The 
ruling in the case of Ponnayee v. Periya 
Mooppan (1) supports the view taken by the 
learned Judge in this case. I think the 
learned Magistrate did not exercise his 


(1) 31 M. 185; 3 M. L. T. 269; 18 M. L: J. 156; 7 Cr. 
L, J. 346. 
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discretion rightly in passing the order in 
question in favour of Musammat Raghurai, 
under the circumstances of this case. 
Though if a wife be living in adultery at 
the time of the application, she cannot get 
an order for maintenance, it does not follow 
that if she was “not at such time living in 
adultery she can get such an order. The 
Court may refuse the order properly where 
the wife had deserted her husband impro- 
perly and had committed adultery although 
at the time when she made the application 
she was not living in adultery, or where 
she had been expelled from caste on account 
of adultery and had thereby made it impos- 
sible for her husband to keep her with him 
without himself losing the society of his 
fellow castemen. 

Under these circumstances I accept the 
Reference and set aside the order in question 
passed by the learned Magistrate in favour 
of Musammat Raghurai under s. 488, Cr. 
P. ©. The complaint of Raghurai is dis- 
missed, 


A. N. A, Reference accepted. 





MADRAS HIGH COURT. 
CRIMINAL ApPEsL No. 16 oF 1926. 
March 29, 1926. 

Present :—Mr. Justice Devadoss and 
Mr. Justice Waller. 

In re VENKATIGADU alias ERIKALA 
NARAYANA AND oTHERS—AcCOSED— 
APPELLANTS, 

Jury-—Trial by Jury—Duty of Sessions Judge— 
Incomplete definition of offence—Appeal—Inier- 

ference. 

In a trial by Jury, itis the duty of the Judge to 
explain clearly the offence with which the accused 
are charged and in doing so the Judge should keep 
before him the words of the section defining the 
offence. 

But where no miscarriage of justice has been 
caused the High Court will not interfere with an 
order of conviction merely because the nature of the 
offence was not fully explained to the Jury. 

Appeal against an order of the Court of 
Session, Anantapur Division, in Case No. 56 
of the Calendar for 1925. 

The Public Prosecutor, for the Orown. © 

JUDGMENT.—The only point in this 
case is whether the offence of theft has been 
properly defined by the learned Sessions 
He defines theft as the taking of 
moveable property from a person's posses- 
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sion without that person's consent. This 
is not the proper definition of theft. 
Removal must be done dishonestly and 
the word ‘@ishonestly’ must be explained to 
the Jury. In the light of the factsof the | 
case, we cannot hold the incomplete defini- 
tion of theft has caused a miscarriage of 
justice, but we would draw the attention 
of the learned Judge to the duty of explain- 
ing clearly tothe Jury the offence with 
which the accused are charged and in do- 
ing so the Judge should keep before him 
the words of the secfion defining the 
offence. With these remarks we dismiss the 
appeal. i 
VN. V. Appeal dismissed. - 
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OUDH CHIEF COURT. 
CRIMINAL REFERENCE No. 21 or 1926, 
June7, 1926. 

Present:—Mr. Justice Raza, 
BADULLAH— APPLICANT 
VETSUS 
LACHHMI NARAIN AND OTHERS— 
OPPOSITE PARTY. 

Cr. P. C. (Act V of 1898), s. 439—Revision of 
interlocutory orders—Magistrate refusing to summon 
himself as witness —Interference in revision. 

Though a High Court has power to interfere with 
the proceedings before a Mag®trate at fny stage of 
the same, yet, ordinarily there is no justification to 
interfere in revision with matters which are inter- 
locutory. 

A High Court may refuse to interfere with an 
order of a Magistrate refusing to summon himself as 
a witness as the order is ofan interlocutory nature. 

Case reported by the Additional Sessions 
Judge, Bahraich, dated the 29th May, 1926. 


JUDGMENT .—I have read the refer- 
ring order of the learned Additional Sessions 
Judge. I have also read the explanation 
of the Magistrate. 

The trying Magistrate refused tosummon 
himself as a witness for defence and the 
revision in question was then filed in the 
Court of the Additional Sessions Judge 
against that order. The learned Additional 
Sessions Judge has reported the case to 
this Court for orders. I-+refuse to interfere 
in this matter which I think is an inter- 
locutory matter. Though I think the High 
Court has power to interfere in revision 
at any stage of the proceedings before a. 
Magistrate, but I do not think it necessary 
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or proper to interfere in the present case. 
As pointedout in the case of Kashi Ram 
Khosla v. R. L. Dikshit (1) there is ordinari- 


_ ly no justificaticn fora Supreme Court or 


any other Court tg take up in revision 
matters which are interlocutory matters in 
a Oriminal Court. I express no opinion 
about the merits of the case at this stage. 
Orders requiring security for good behavi- 
our are appealable. I need not and should 
not express any opinion or interfere on a 
point which may conclusively have to b 
decided in appeal, . 

Let the record, be returned. The Magis- 
trate is directed to continue the trial of the 
ease. ; 

A. N. A, - Interference refused. 


(1) 91 Ind. Cas. 1007; 3 O. W. N. 104; 27 Cr. L. J. 
191; A. IR, 1926 Oudh 280. 
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MADRAS HIGH COURT. 
ORIMINAL APPEAL No. 226 oF 1926. 
August 4, 1926. 

Present:—Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 

In re SENNIMALAI GOUNDAN~ 
Ist AccusED—-APPELLANT, 

Penal Code (XLV of 1860), ss. 802, 80L—Drunken 
and armed parties—Fatal blow by accused in sudden 
quarrel Accused himself injured—Offence, nature 


of. 

Whare beth the proBecution and the accused parties 
were drunk and armed with knives and in the course 
of a sudden quarrel in the heat of passion engender- 
ed by the quarrel, one of the accused inflicted a blow 
on one of the prosecution party which ultimately 
proved fatal and it appeared the accused who inflict- 
ed the fatal blow had himself received injuries and 
could not be said to have taken undue advantage of 
the deceased : i 

Held, that the more appropriate section under 
which the said accused should be convicted was 
s. 804, Penal Code, and not s. 302. 


Appeal against an order of the Court of 
Session, Coimbatore Division, in Case 
No. 166 of the Calendar for 1926. 

The public Prosecutor, for the Crown. 

JUDGMENT.—The appellant in this 
case has been convicted by the learned Sessions 
Judge of Coimbatore of the offence of murder 
and sentenced to transportation for life. The 
prosecugion case was that in the course of 
some drunken quarrel between the Ist and 
2nd acoused on oneside and P. Ws. Nos. 1 
2,4 and “the deceased on the other, after 
some struggling and stonethrowing P, 
Ws. Nos. 2 and 4 ran along followed by the 
deceased and P. W. No. 1 and pursued 
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by the two accused. The Istaccused mad® 
up onthe deceased and stabbed him on the 
left side of the neck and also stabbed P. W. 
No. 1 when he attempted toexpostulate, Both 
of these wounded men fell down and were 
subsequently conveyed tę „the hospital 
where the deceased died by 7-50 P.M, 
that is about 2 hours after he had been 
wounded. 

It appears from the medical evidence that 
the ist accused himself* had an oblique 
incised wound in front of his right thigh 
and two abrasions, and the prosecution has 
not attempted to account for this injury. 
The 2nd accused also had’ several abra- 
sions in him. The accused's case was that 
the 2nd accused was pushed into prickly 
pear by P. Ws. Nos. 1,2 and 4 and that when 
the lst accused expostulated he was also 
thrown down by P. W. No.2 and stabbed by 
P. W. No. 4 on the back. Accused on their 
side make no attempt to account for the 
injuries on the deceased and P. W. No. 1. 
In this state of matters, it is obvious that 
the prosecution has not put forward the 
whole truth, and the reasonable conclusion 
to come to, we think, is that there was a 
sudden quarrel anda fight in the course 
of which the deceased was stabbed by the 
appellant and the appellant himself receiv- 
ed aninjury from some weapon suchas a 
knife. It would appear then that both 
sides were armed with knives. In these 
circumstances, when the blow was inflicted 
in the course of a sudden quarrel in the 
heat of passion engendered by this quarrel 
and when the appellant cannot be said to 
have taken undue advantage of the deceased 
since he himself was attacked and wounded 
also by a knife, we think that the more 
appropriate section under whichthe accused 
should have been convicted is s 304, Indian 
Penal Code. We alter the conviction to a 
conviction under s.304, Indian Penal Code,so 
far as the offence against the deceased is con- 
cerned. The conviction of causing grievous 
hurt with a dangerous weapon under s, 304, 
Indian Penal Code, thatis, with reference 
to the stab on P. W. No.1 will stand. We 
reduce the sentence of transportation fcr 
life toa sentence of 10 years’ rigorous im- 
prisonment under s. 304, Indian Penal Code, 
that sentenee to run concurrently with the 
sentence unders. 324, Indian Penal Code, 
passed by the learned Sessions Judge, With 
this modification we dismiss the appeal. 

V. N. V. ` Conviction modified. 
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OUDH CHIEF COURT. 
CORIMINAL Revision No. 68 or 1926.. 
July 15, 1926. 

Present:—Mr. Justice Raza. 
MOHAMMAD JAN AND ANOTAER— 
AccusED—APPLICANTS 
VETSUS 
EMPEROR—Opposits PARTY. 

. Cr. P. C. (Act V of 1898), ss. 439, 556—Revision— 
Finding of fact, when High Court will interfere 
with—Errors of law, when ground for interfesence— 
Magistrate examining himself as witness, whether 
vitiates trial— Personal interest’, meaning of. i 
Though the jurisdiction of a Court in criminal revi- 
sion to interfere with findings of fact is unquestionable, 
a Court will not interfere with such findings save in 
excsptional cases as where they are manifestly wrong 
and grossly and palpably unjust. With regard to 
questions of law also an error, omission or irregular- 
ity is no ground for revision unless the same has 

caused failure of justice. [p. 954, col. 2.] 

The fact that a Magistrate examined himself asa 
witness in the case at the instance of a party does not 
vitiate a trial, where the evidence given is very 
formal, the parties are given an opportunity to 
examine and cross-examine him, the Magistrate is not 
in any way personally interested in the matter and 
the other party does not take steps to get the case 
transferred to another Court in time. [p. 955, cols. 1 & 2.] 
. Revision from an order of the Second 
Additional Sessions Judge, Lucknow at 
Unao, dated the 28th June, 1926, modifying 
that of the Magistrate, First Class, Unao, 
dated the 26th April, 1926. 

Messrs. St. G. Jackson, R. F. Bahadurjt 
and K. H. Ashraf, for the Applicants. 

Pandit Balkrishna Shukul and Mr. H. 
K. Ghosh, Government Pleader, for the 
Opposite Party. , 


JUDGMENT. —This is an application 
in revision against an order of the learned 
Additional Sessions Judge of Lucknow at 
ljnao, dated the 28th June, 1926, uphold- 
iog an order of a Sub-Divisional Magistrate 
of the same District, dated the 26th April, 
1926, convicting Mohammad Jan applicant 
under s. 384, Indian Penal Code, and Masum 
Ali applicant, under s. 384/114, Indian Penal 
Code. Mohammad Jan accused is the 
second officer of Bangarmau Police-station, 
District Unao and Masum Ali accused the 
mukhia of Moradabad, a village within the 
Bangarmau Police-station. 

Har Kishore and his uncle Jagdish 
Narain (by distant relationship) and one 
other person, had opened acloth shop as 
partners at Moradabad on the 15th October 
1325. The deed of partnership was regis- 
tered on the 8rd October. It appears that 
the- capital amounted fo Rs. 4,000. Ten 
bales of cotton piece-goods. (muslins) were 
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Thana and Sirdar Ali Head Constah 
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stolen away from the stores of 

Blackwell and Blaekwell at Gee 
the night,of 7th-8th October, 1925. The 
Calcutta OC. I. D. found a clue to six baleg ` 
out of ten on or about the middle of No- 


- vember and hence Sajjad Husain, Head 


Constable, C. I. D., Calcutta an 

L. Sirear, Head Assistant of the pg 
came to Madhoganj Railway Station on the 
O. & R. Railway, in the Hardoi District 
That station is the nearest Railway Station 
for the Moradabad people. It is said that 
Sajjad Hussain received information at 
Madhoganj that the bales “in question had 
been removed from the Railway Station by 
Har Kishore cloth merchant of Moradabad 
within the circle of Bangarmau Police- 
station in the District of Unao The 
Head Oonstable and the Head Assistant 
named above then proceeded to the Ban- 
garmau Thana and reached there on the 
17th November in the evening, They. and 
Mohammad Jan, the second officer of the 
others left the Thana for Moradabad pa 
18th November early in the morning and 
reached there at about 7 A. m. The party 
along with certain other persons of Morad- 
abad then proceeded to the house of Har 
Kishore complainant. Mohammad Jan told 
Har Kishore the purport of that informa- 
tion against him. He said to Har Kishore 
also that he would search his (Har Kishore'g) 
house. Har Kishore is said to have replied 
that the goods in question were in the 
house of one Bir} Mohan. The house of 
Birj Mohan was only a few paces from 
Har Kishore’s house. The party proceeded 
to Birj Mohan’s house at once after makin 

necessary arrangements for guarding Har 
Kishore’s premises also, 744 pieces of the 
stolen stuff or only 10 pieces short of the 
total contents of the six bales were recover- 
ed. Parts of the original packing materials 
were also found there. Birj Mohan was 
arrested and he eventually informed the 
Police that the pieces in question were kept 
in his house by Har.Kishore and‘the missing 
pieces might be found in his (Har Kishore’s) 
shop. Har Kishore’s shop was searched 
but noincriminating article was found there 
Masum Ali accused was.with Mohammad 
Jan atthe time ofthe search. Though no 
incriminating article was found, at Har 
Kishore’s house, but “the accused Visited 
his house again and he was threatened to 
be challaned if he would not pay Rg ] 000 
to the Police Sub-dnspector (Mohammad 
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Jan accused). Har Kishore had reasons to 
fear a prosecution. He had to pay the 
amount to Mohammad Jan accused under 
these circumstances. He had to raise Rs. 300 
out of Rs: 1,009 by pledging some ornaments 
with one Laltu Shah through Ori. The 
case for the prosecution was that the sum 
of Rs. 1,000 was thus extorted from Har 
Kishore by Mohammad Jan accused with 
the help of Masum Ali accused. Moham- 
mad Jan accused, Sajjad Husain, Sircar 
and party returned to Bangarmau with 
Birj Mohan and the stolen property in the 
evening. In reeording his “wapsi” (return) 
in the general diary on the 18th November 
‘Mohammad Jan: accused tried his best 
to screen Har Ktshore, He eliminated in 
the report of the 18th November every 
fact which was likely to go against Har 
Kishore. Sajjad Husain and Sircar stayed 
at Bangarmau till the 21st November and 
then they came to Unao with Moham- 
mad Jan accused and obtained permis- 
sion of the Superintendent of Police to 
take him (Mohammad Jan) to Lucknow 
to help them in further trace of the goods. 
Mohammad Jan was with them at Lucknow 
up to 24th November and then he went on 
two days’ casual leave. He returned to 
Bangarmau on the 27th Novemberand then 
he wrote a report which was against Har 
Kishore suggesting his (Har Kishore’s) 
complicity in every way possible. It 


appearsethat this was due to what had. 


taken place at Moradabad during his 
(Mohammad Jan’s) absence. On the 22nd 
November Jagdish Narain saw the Sub- 
Divisional Officer, Mr. Jafar Ali Khan, who 
was on tour at Moradabad and informed 
him that the Police Sub-Inspector (Moham- 
mad Jan) had extorted Rs. 1,000 from Har 
Kishore under the circumstances mentioned 
above. TheS. D.O.directed him to file a 
proper complaint if he had any grievance. 
It appears that it was under these circum- 
stances that Mohammad Jan implicated Har 
Kishore in his report of the 27th November. 
He made another similar report on the 
30th November implicating Har Kishore 
and exculpating Birj Mohan. He received 
orders from Calcutta by the 6th December, 
to investigate the matter further and by 
the 7th December, he issued subpoena to 
several persons of Moradabad requiring 
them t appear before him in connection 
with the Calcutta theft, Har Kishore then 


_* filed this complaint against the accused. 


: It has been found. by both the lower 
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Courts that the charges are made out 
against the accused. Mohammad Jan has 
been convicted under s. 384 and Masum Ali, 
under s. 384/114, Indian Penal Code. 

I have heard the applicants’ learned 
Oounsel at great length. He has argued 
this revision before me as ift it were an 
appeal. The depositions of almost all the 
important witnesses have been read over to 
me. I have also heard the learned Goverr- 
ment Pleader. ° 

So far as I see, the learned Magistrate 
has tried this case carefully. He has 
discussed the whole evidence and all the 
facts and circumstances uf the case in his 
careful judgment. The learned Additional 
Sessions Judge, who heard the appeal, has 
also subjected the whole evidence to a 
careful analysis and considered all the 
material points carefully. The learned Ma- 
gistrate andthe learned Additional Sessions 
Judge agree in finding that the charges 
are made out against the accused, though 
they differ in giving reasons for their 
findings on some points. I think the 
verdict of the trial Judge, who has seen 
and heard the witnesses, should not be 
lightly disregarded inthis case. The appli- 
cants’ learned Counsel has said all that he 
could say to help the applicants ; but I am ~ 
not prepared to hold that the lower ‘Courts 
were wrong in finding the accused guilty in 
this case, There is sufficient evidence (direct 
and circumstantial) to justify the view of 
the facts taken by the lower Courts and 
the law has been correctly applied to the 
facts,asfound. In criminal revisions it ig 
not, generally speaking, within our fanc- 
tion to go behind findings of fact to 
support which there is evidence on record. 
In regard to the grounds of law, it is to 
be remembered that the Court does not 
interfere with an error or omission or . 
irregularity unless the same has caused 
failure of justice and as regards questions 
of facts, though the Court’s jurisdiction 
to interfere in respect of the correctness 
of findings of facts is unquestionable, it 
will not, as a rule, go into the evidence 
save in exceptional cases as where judg- 
ment of the facts is manifestly wrong and 
grossly and palpably unjust; otherwise 
though there is no right of appeal, an 
appeal might in fact be admitted in very 
case in the guise of an applicatjon for 
revision In this case I am not satisfied 
that the judgment of the facts is mani- 
festly wrong and grossly and palpably 
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unjust. Under these circumstances I think 
I cannot and should not interfere in this 
matter. f 

The applicants’ learned Counsel has 
argued that the -trial is vitiated on account 
of the fact het the trying Magistrate has 
examined himself as a witness in the case. 
He has referred to the case of Queen-Hm- 
press v.’ Manikam (1) in support of his 
argument. It was held in that case that 
where a Magistrate in whose Court a 
complaint of rioting and mischief had 
been filed, made a personal inspection of 
the locus in quo, he by so doing had made 
himself a witness in the case and had 
thereby rendered himself incompetent to 
try it. It was further held that where a 
Judge is the sole Judge of law’and fact 
ina case tried before himself, he cannot 
give evidence before himself or import 
matters into his judgment not stated on 
oath before the Court in the presence of 
the accused. I think this ruling cannot 
help the applicants in this case. Itis in- 
applicable to the present case. In this 
case Har Kishore complainant applied in 
the course of the trial to be permitted 
to examine the trying Magistrate himself 
(5. D. O.) as a witness. He wanted to ex- 
amine the witness about the complaint 
which Jagdish Narain had made verbally 
to him (S. D. O.) at Moradabad on the 22nd 


November, 1925. The accused objected to - 


this and the Magistrate passed orders to 
the effect that if it wags intended to ex- 
amine him as a witness, the complainant 
should first get the casetransferred to some 
other Court. The complainant then ap- 
plied to the District Magistrate who ruled 
that as the evidence of the trying Magis- 
trate (S. D. O ) was only formal, there was 
no harm in his recording his own evidence 
and at the same time trying the case. It 
was under these circumstances that the 
Magistrate recorded his own evidence and 
was examined and cross-examined as a 
witness in the case. The accused took no 
Steps to get the case transferred from the 
Court of the S. D. O. to the Court of any 
other Magistrate if they had really any 
objection to his being examined asa wit- 
ness in the case. There is no doubt that 
his evidence was only formal evidence 
and he was not anyhow personally in- 
terested in the case. The learned Gov- 
eroment Pleader has referred to the ruling 


(1) 19 M. 263; 6 M. L. J. 143; 2 Weir 725; 6 Ind. Dec. 
fx. B.) 888, ; < 
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of the Allahabad High Court in the case of 
Emperor v. Nanhe (2). In that case, on 
a day when the Courts were closed for 
the Ohristmas holidays two persons came’ 
to a Magistrate’s private house and there 
made an oral complaint to him. When 
the Courts re-opened the same persons 
filed a written complaint in the Magistrate’s 
Court which resulted in certain persons 
being put upon their trial before the 
same Magistrate for an offence under s. 323 
of the Indian Penal Code. During the 
course of the trial, the Magistrate con- 
sidered it his duty te reterd his own evi- 
dence as to the circumstances attending 
the making of the oral complaint at his 
house, and he was duly cross-examined 
and re-examined. It was held that the 
Magistrate could not be considered to be 
“personally interested” in the case within 
the meaning of s. 556 of the Cr.P.C. I 
should like to note that the ruling in 
Queen-Empress v. Manikam (1) was refer- 
red to and considered in that case. The 
Allahabad ruling should, I think, be -fol- 
lowed in this case. No other point of law 
was argued before me. 

The result is that the revision fails and 
must be dismissed. The applicants are 
on bail. They must surrender to their bail 
and complete their sentences. 

A. N. A. Revision dismissed, 
(2) 27 A. 33; A. W. N. (1904) 157; 1 Or. L. J. 613. 
9 ® 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decreg No. 455 
or 1924, 

April 28, 1926. 

Present :—Mr. Justice Cuming 
and Mr. Justice Page. 
PARESH CHANDRA SEN GUPTA— 
Drrenpant No. 1—APPELLANT 
VEYSUS 
JOGENDRA NATH ROY CHOWDHURY 
— PLAINTIFF AND ANOTHER— DEFENDANT 


No. 2— RESPONDENTS. 

Cr. P.C. (Act V of 1898), s. 163-—-Search by Police 
Officer—-General search and search for specific 
articles, legality of-—‘Specifie articles’, what are— 
Search of accused's house, legglity of—Decree—-Joint 
decree against defendants against whom cause of 
action ia different, legality of. 

Section 165, Cr. P. O., does not authorise a general 
search for stolen propefty but only a search for 
specific articles. [p. 956, col. 2; p. 957, col. 1.] 

Where a definite list of articles stolen has beeh 
given to a Police Officer and he searches a house ` 
for those articles, he i8 making a search for spegific 
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articles and his action is perfectly legal. [p. 957, col. 


"A general search means a search not in respect of 
specific documents or things which the officer con- 
sidered were necessary or desirable for the purpose 
of the investigation in hand but a roving enquiry for 
the purpose of discovering documents or things which 
might involve persons in criminal liability. [p. 957, 
gol. 2. 

Per sage, J.—It isnot competent to a Gourt to 
pass a joint décree against two defendants with 
respect toeach of whom there is a different cause of 
action. we 

A Police Officer is entitled to search the house of a 
person for specific articles even though the latter is 
the person accused of the crime. [p. 957, col. 2; p. 958, 
col. 1.] : _ 

Appeal against a decree of the Additional 
Subordinate Judge, Khulna, dated the 26th 
of September, 1923, reversing that of the 
Munsif, First Court, Satkhira at Klfulna, 
dated the 3lstof May, 1922. 

Babu Braja Lal Chakravarti, Mr. Gunada 
Charan Sen, Babus Romes Chandra Senand 
Susil Kumar Bose, for Babu Prokas Ch. 
Majumdar, for the Appellant, 

Mr. Sarat Chandra Roy Chowdhury and 
Babu Santi Kumar Roy Chowdhury, for the 


Respondents. 


“ JUDGMENT. 

Cuming, J.—The facts of the case out 
of which this appeal has.arisen are as fol- 
lows: The present appellant before us who 
was defendant No. 1 in the trial Court was 
a Sub-Inspector of Police attached to the 
Satkhira Police Station. Defendant No, 2 
in the casa was aecollecting punchayet of 
the village and a neighbourof the plaint- 
if. The plaintiff alleged that he was on 
bad terms with the defendant No. 2, There 
was a theft in the house of defendant No. 2. 
Defendant No. 2 sent the chowkidar of the 
village to the thana to give information. He 
supplied with this information a list of 
articles which he alleged, had been stolen 
from his house. The chowkidar when giving 
the information at the thana did not name 
any specific person as being suspected to 
have been concernedin the theft. Defend- 
ant No, 1 the present appellant before us 
was deputed by the superior officer to inves- 
tigate the case. He arrived at the village 
some time at 5 or 6inthe evening. On re- 
ceiving certain information from defendant 
No. 2 thaé he suspected the plaintiff or hav- 
ing .committed the theft, the house of the 
plaintiff was searched in order to discover 
the stolen” property. Nothing was found, 


As the result of this the plaintiff has brought. 


_this case against these two persons claim- 
ing Rs, 400 as damages made up as follows, 
+ . eo 


. defendant No. 
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Rs: -100 as damages for the articles lost and 
damage done to his articles during the 
search and Rs. 300 apparently on account 
of mental and bodily pain that he had 
suffered on account of the illegal search and 
loss of reputation. His case gquld seem to 
be that defendant No. 2 maliciously and 
without any reason or cause instigated de- 
fendant No. 1 to search his house and that 
1 illegally searched his 
house., : i 

The trial Court found that the. search 
made by defendant No. 1 was not illegal. 
He, however, found that defendant No. 2 
had acted maliciously in informing defend- 
ant No. 1 that it was likely that the stolen 
articles would be found in the plaintiff's 
house and he awarded the plaintiff Rs. 50 
as damages against defendant No. 2. So 
far as defendant No." 1 was concerned he 
dismissed the suit with costs, 

Against this order the plaintif appealed 
to the District Court. The District Court 
held that defendant No. 2 acted malicious- 
ly in telling the Police that he suspected 
that the stolen articles would be found in 
the plaintiff's house and that he had no 


_ justification whatever for making the state- 


ment to. the Police. So far as regards de- 
fendant No. lhe held that the search that 
this defendant had made was a general 
search for stolen articles and it was not 
authorized under s, 165, Cr. P. C.; under the 
circumstances he decreed the suit for Rs. 300 
against both the defendants; he further 
ordered that the sum decreed would be 
realized from defendant No. 2 in the first 
instance and failing that from defendant 
No. 1. 

Against this order defendant No. 1, the 
Sub-Inspector, of Police, has appealed. He 
contends that the case against him and for 
which he has been called on to pay damages 
is that the search as made by him was 
illegal. He argues that he searched the 
plaintiff's house under the provisions. of 
g. 165, Cr. P. ©. Defendant No. 2 had 
mentioned specific articles -which were 
alleged to have been stolen and it was for 
the discovery of these articles that he search- 
ed the house of the plaintiff. This he con- 
tends is justified under s. 165. . 

Mr. Roy Chowdhury who has appeared for 
the respondent contends that s. 165 does 
not give any authority for the search of 
the stolen property but only for specific 
stolen articles. Even admitting that ths 
contention is correct the plaintiffi-respondent 
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has no case. It is quite clear from the 
facts that the Sub-Inspector, the appellant, 
went and searched the house of the plaint- 
iff for certain specific articles, namely, the 
articles. which had been stolen from the 
defendant Ne. °2’s house and a list of which 
had been given to .the Police. Obviously 
these articles were specific stolen articles. 
By “specific” I presume, although the word 
does not find any, place in s. 165 are meant 
articles that are specified such as fer in- 
stance one pair of boot, one coat or two cups 
etc. The‘tlearned Subordinate Judge in 
dealing with this case states that s. 165, Cr. 


P: C., does not authorize what he describes - 


as a genaral search for stolen property and 
with that contention I am preparted to 
agree. I think the learned Subordinate 


Judge has misunderstood what is meant by - 


the expression “ general search for stolen 
property.” If, for instance the Police go 
and search the house of a well-known 
budmash with the hope of finding stolen 
property inthat man's house, not the property 
of a case which the Police might have been 
investigating or for any specific article that 
would be described as a general search for 
stolen property ; in other words where the 
Police searches a house for stolen articles 
generally and not for specific articles men- 
tioned by a complainant as having been 
stolen from him. In this case as I have 
already stated a definite list of articles 


stolen had been given to the Police and the’ 


Sub-Inspector obviously searched the house 
for these identical articles or in other words 
he was searching for specific articles. In 
this view ofthe case it is quite cleat that 
the Sub-Inapector was acting perfectly 
legally under s. 165, Cr. P. O., when he 
made the search he did. 

The appeal must, therefore, succeed and 
the plaintiff's case so far as regards de- 
fendant No. 1 must be dismissed. The ap- 
pellant is entitled to his costs in all the 
Courts. 

Page, J.—I agree. In this case the 
learned Judgein the lower Appellate Court 
does not seem fully to have appreciated 
the issues which arose for decision. Two 
persons were impleaded as defendants, the 
cause of action against the first defendant 
being that he had illegally entered upon 
the plaintiff's premises for the purpose of 
carrying out @ search, and thereby had 
committed trespass. The cause of action 
against the second defendant was that he 
had- maliciously induced the first defend- 


‘failing that from defendant No. 1.” 
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ant to commit the trespass, Nevertheless 
the learned Subordinate Judge passed an 
order in Which, inter alia, he held that. 
“the suit will be decreed for Rs. 300 against 
both defendants. As observed above the 
defendant No. lis a junior Sub-Inspector 
of Police, and it-appears that he was led 
by over zealousness and by defendant 
No. 2. J, therefore, order the sum decreed 
will be realized from defendant. No.2 and 
Such 
an order, of course, cannot be supported in 
law. It was not competent for the Court 
to pass a joint decree against two defend- 
ants with respect to each of whom there 
was a different cause of-action. Much less 
was the learned Subordinate Judge justi- 
fied in decreeing that the sum which the 
defendants were ordered jointly to pay 
should be realized first against one de- 


: fendant, and failing satisfaction from him 


against the other. We are only concerned 
on this appeal with the decree in so far 
as it ordered that the first defendant should 
pay damages and costs. 

Mr. Roy Chowdhury on behalf of the 
plaintiff. has contended that the plaintiff 
was entitled to damages against the first 
defendant because the search which he 
made at the premises of the person against 
whom the information had been lodged was 
illegal on two grounds, the first being that 
the Sub-Inspector of Police procgéded to 
carry out a general search for the stolen 
property and not a search as authorized 
under ss. $4 and 165, Or. P. ©. As my 
learned brother has pointed out'a general 
search means a search not in respect of 
specific documents or things which the 
officer considered were necessary or de- 
sirable for the purpose of the investigation 
in hand but a roving enquiry for the pur- 
pose of discovering documents or things 
which might involve persons in criminal 
liability. The things for which the Sub- 
Inspector carried out the search in ques- 
tion in these proceedings, however, were 
specific articles set out in a list in the pos- 
session of the Police, and in respect of 
which information had been given to the 
Police by the complainant. Assuming that 
these articles were “thibgs’ within the 
meaning of ss. 94 and 165, Cr. P. ©, Mr, 
Roy Chowdhury endeavoured to support 
the decree passed in favour of the plaintiff 
upon the further ground that a Police 
Officer is not tntitled to search even for 
specific documents or things in the house’ 
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of a person accused of-a crime and in 
support of his contention he cited Bajrangi 
Gope v, Emperor (1) in which case Holm- 
wood and Sharfuddin, JJ., held that ‘It is 
clear that s. 94 doés not refer to stolen 
articles or to any incriminating document 
or thing in the possession of an accused 
person.” Theseobservations cannot now be 
regarded as correctly stating the law: see 
Prankhang v. Emperor (2), Bisser Misser v. 
Emperor (3). See also Mahomed Jackariah v. 
Ahmed Mahomed (4) and Emperor v. Brikh- 
bhan Singh (5). -In my opinion, in carrying 
out the search in the circumstances dis- 
closed by the evidence in this case the Sub- 
Inspector of Police was not acting illegally, 
and the cause of.action against him has not 
been made out. 

I agree that the appeal should be allowed. 

A. N. A. Appeal allowed. 

(1) 9 Ind. Cas. 64; 38 C. 304; 15 O. W. N. 343; 13C. 


L. J. 639; 12 Or. L. J. 8. 
(2) 17 Ind. Cas. 76; 16 0. W. N. 1078; 13 Cr. L. J. 
764 


(3) 20 Ind. Oas. 229; 41 0.261; 14 Or. L, J. 405; 17 
0. W. N. 1209. 
(4) 15 0. 109; 12 Ind. Jur. 259; 7 Ind. Dec. (N.s) 


658. 
©) a Cas. 995; 38 A, 14; 13 A, L. J. 979; 16 Cr. 


MADRAS HIGH COURT. 
CRIMINAL APPEAL No, 664 oF 1925, 
February 10, 1926. 
Present:—Mr. Justice Devadoss and 

“Mr, Justice Waller. 
In re JOGALI BHAIGO NAIKS 

AND ANOTHER—ACOUSED Nos. 1 AND 2— 

APPELLANTS, 

Penal Code (XLV of 1860), ss. 96, 114—Private 
defence, plea of, if can be raised by Court—Abetment 
during commission of offence—Abettor present ut com- 
mission of offence—Liability of abettor, nature of— 
Practice—Ruioting between two parties on dispute as to 
possession of land—Police, duty of. 

When there is a dispute between two sets of persons 


- as to the possession of a plot of land and a fight takes 


place between them with regard to it, it is the duty 
of the Police to charge-sheet both the parties for 
rioting. [p. 959, col. 1.] 

Section 114, Penal Code, applies fo a case where 
a person abets the commission of an offence some- 
time before it takes place and happens to be present 
at the time when the offence is committed, and is not 
applicable to a case where the abetment is at the 
time wher the offence takes place and the abettor 
helps inthe commission of the offence. In such a 
case the person is guilty of the offence itself and not 
merely of abetment except in cases like rape or 
bigamy where the person cqumitting the offence alone 
fan be guilty of it, [ibid.] 
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Even if an accused person does not plead self 
defence, it is open to the Court to consider such plea 
"i the prosecution evidence supports it. [p. 959, col. 


Appeal against an order of the Court of 
the Session of the Ganjam Division, in Case 
No. 18 of the Calendar for 1985 

Mr. B. Jagannadha Doss, for the Appel- 
lants. ; 

Mr. K. V. Ganapathi Iyer, for the Public 
Prosecutor. 


JUDGMENT.—The lst appellant in 
this case has been convicted under ss. 114 
and 304, Indian Penal Code, and sentenced 


_to three years’ rigorous imprisonment and 


the 2nd appellant has been convicted under 
s. 304, Indian Penal Code, and sentenced to 
five years’ rigorous imprisonment, by the 
Sessions Judge of Ganjam. The case for the 
prosecution is that there was a dispute 
about a plot of land between two castes, 
the prosecution party called Sioloes and the 
appellant’s party cailed the Bavuries. The 
accused's party informed the “Magistrate 
about this and the Magistrate promised to 
go to the village, make inquiries and pass 
orders. On the day of the occurrence, the 
deceased went to the plot in front of the 
house of Sioloes and planted posts for the 
purpose of putting up sheds. This was 
objected to by the appellant’s party in con- 
sequence of which there was a fight. The 
evidencé on the side of the prosecution 
shows that the deceased was stabbed by the 
2nd accused and he was also beaten by 
three other persons who were acquitted in 
the lower Court. Apart from the evidence 
of prosecution witnesses Nos. 2, 5-and 6, 
who are Sioloes, we have the evidence of P. 
Ws. Nos.7 and 8, Brahmins who speak to 
the occurrence. They say that the deceas- 
ed was planting posts and the 2nd appellant 
wanted to uproot one, in consequence of 
which there was a tussle and the Ist appel- 
lant told the 2nd appellant to bring a 
knife and the 2nd appellant brought a knife 
and stabbed the deceaséd. Before he was 
stabbed itis said that he took a stick and 
beat accused Nos. 2,4 and 5. It is clear 
from the evidence that there was a fight 
and the wound certificates, Exs. J, Jl and 
J2, show that the 2nd appellant and two 
other persons who were accused Nos. 4, 5 
in the lower Court were severely injured. 
The 5th accused had at least two incised . 
wounds, evidently caused by asharp cutting 
instrument. On the side of the prosecution 
three persons were injured, the deceased and 
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P. Ws. Nos. 2to 10. Exhibit O, the post mort- 
em certificate, shows that the deceased was 
very severely injured on the head. Both the 
tablets of the skull were fractured (44 inches 
in length and 14 in depth). The wound cer- 
tificate makeg it abundantly clear that there 
was a free fight between the prosecution 
party and the appellant’s party. That there 
was afree fight between the parties is not 
seriously disputed. The question is whe- 
ther the appellant’ were justified in causing 
the death of the deceased in self-defence. 
The appellants did not plead the right of 
self-defence before the Committing Magis- 
trate or before the Sessions Judge. 

Mr Jagannadha Doss contends that from 
the evidence on record we can infer that 
the appellants were justified in causing the 
death of the deceased in defending them- 
selves. No doubt, even if the accused did 
not plead seli-defence, it is open to the 
Court to consider such plea ifthe prosecu- 
tion evidence would support it. In this 
case the evidence on the side of the prose- 
cution does not show thatthe 2nd appellant 
was justified in inflicting fatal injuries to 
the deceased. It isnot quite clear whether 
the injuries to the 5th accused were caused 
before or after the deceased was injured, 
‘Tf the defence had taken the trouble to 
make things clear either by cross-examina- 
tion of the prosecution witnesses or by their 
own statements, the Court would be in a 
better position to judge whether the appel- 
lants were justified in causing the death 
of the deceased in the exercise of the right 
of private defence. Wedo not think that 
the appellants were in the circumstances 
justified in causing the death of the deceas- 
ed in the exercise of their right of private 
defence. 

As regards the Ist accused we are not 
satisfied on the evidence that he actually 
held the deceased and asked the 2nd appel- 
lant to stab him with a knife. The Ist 
appellant might have been present at the 
time of the occurrence but from the fact that 
he was not in any way injured it cannot be 
said that he wasin the thick of the fight. 
We give him the benefit of doubt, quash 
his conviction and direct his release. 

As regards the 2nd appellant, the evi- 
dence is clear that he used his knife on the 
deceased and caused his death. Mr, Jagan- 
nadha Dpss tried to make out that the 
wounds on the deceased were caused acci- 
dentally during the fight. But from the 
nature of the injuries it cannot be said 
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that any of the prosecution witnesses caused 
the injuries owing to some accident when 
they weree fighting with their opponents. 
Considering all the circumstances of the 
case, and seeing that both the parties were 
indulging ina free fight, we do not think 
that the 2nd appellant deserves a severe 
sentence. We, therefore, confirm his con- 
viction but reduce the sentence to six 
months’ rigorous imprisonment. 

In this case, we must observe that the 
conduct of the Village Munsif was not 
satisfactory. When accused No. 1 went 
and told him that the Sioloes had beaten 
him and when he, the Village Munsif, saw 
the injuries on accused Nos. 2, 4and 5 it 
was his duty to have taken a complaint 
and forwarded to the authorities. His con- 
duct in this matter is open to grave cen- 
sure. 

The Police should have charge-sheeted 
the prosecution - party for rioting. It was 
not settled at. the time as to who was the 
owner of the plot in dispute. 

The Magistrate intimated that he would 
go to the place and make inquiries. No 


.doubt, the Village Munsif now says that 


the prosecution party was in possession of 
the disputed plot. When there was a dis- 
pute as to the possession of the plot and 
when a fight took place with regard to 
that, it was the duty of the Police to have 
charge-sheeted the prosecution party for 
rioting. 

We have drawn the attention of the Ses- 
sions Judge in more cases than one that 
when a person is present and abets another 
to commit an offence s. 114, Indian Penal 
Code, is not applicable to the case. When 
a person who abets the commission of an 
‘offence is present and helps in the commis- 
sion of the offence he is guilty of the offence 
and not merely of abefment except in a 
few cases like rape or bigamy where the 
person committing the offence alone can be 
guilty of the offence. Section 114 applies 
toa case where a person abets the com- 
mission of an offence sometime before it 
takes place and happens to be present at 
the time when the offence is committed, 
and is not applicable to a case where the 
abetment is at the time when the offence 
takes place and the abettor helps in the 
commission. . . 

Vv. N. V. Order varied, 
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OUDH CHIEF COURT. 
CRIMINAL APPEAL No, 183 oFel926. ` 
May 26, 1926. 
Present:—Mr. Justice Raza. 
BANNUMAL—AccusED—APPELLANT 
2 _ versus 
EMPEROR—Opposirs PARTY. 
Penal Code (XLV of 1860), ss. 866, 368--Kidnap- 
ping—Concealment of kidnapped person—Kidnapper, 
whether can be convicted under s. 868 also. 
- A person who has been found guilty of the offence 
of kidnapping and convicted under s. 366, Indian 
Penal Code, cannot be’ convicted under s. 368 also for 
concealing the person kidnapped. Section 368, Indian 
Penal Code, refers to persons other than the kidnapper. 
« Queen v. Sheikh Oozegr (1), relied on. a 
Appeal against an order ofthe Additional 
Sessions Judge; Kheri at Lakhimpur; dated 
April 13, 1926. 
Mr. Har Narayan Das, for the Appellant. 
The Government Advocate, for the Crown. 
JUDGMENT.—The appellant; Bannu- 
mal, has been convicted under ss. 366 and 
368, Indian Penal Code. He has been sen- 
tenced to three years’ rigorous imprisonment 
under s. 366 and to two years’ rigorous im- 
prisonment under s. 368. The sentences are 
to run consecutively. - - 
- Musammat Jagrani, who is a married girl 
was kidnapped and abductedon or about 
the 29th October, 1925. 
She wastaken from Lakhimpur to Saharan- 
pur and kept in confinement there. It has 


been found by the learned Sessions Judge: 


that the girl was under 15 years ofage at 
the time the offence was committed. Musam- 


mat Rukmin and Jagnu induced the girl 


to leave the house of her husband atabout 
9p.a, when her mother-in-law was asleep 
and her husband absent from home. The 
girl was taken to Rukmin's house and there 
she met the accused Bannumal and Girdhar. 
Bannumal accused was the person who was 
principally responsible for all this. It was 
he who was working behind thescene, The 
girl was then taken to Saharanpur and 
confined in a kothrz in the house of one 


Jaduram. Bannumal had sexual intercourse ` 


forcibly with the girl there. The next day 
the girl broke and threw out her bangles and 
also raised cries to attract the attention of 
the pagsers by. This had the desired effect. 
The Police eventually arrived there and the 
girl was rescued by the Thanedar. It has 
been found that it was Bannumal who met 
the girl just after she was taken away 
from her house, that it was he who tock her 
to Saharanpur, that it was hé who remained 
with her after others went away, that it 
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was he who had sexual intercourse with 
her by force and thatit was he who guard- 
ed the door of the room in which the girl 
was confined. Thus he was the principal 
person who kindnapped the girl and 
Jagnu and Musammat Rukmen, who actually 
induced the girl to leave her home, had 
the same common intention and acted ac- 
cording to his wishes. i 

Bannumal's learned Counsel has confined 
his augument to two points only:— 

(1) Ths age ofthe girl and = 
` (2) the conviction and sentences under 
ss. 366 and 368, Indian Penal Code. 

The learned Counsel for the accused 
Bannumal contends that the girl is more 
than 15 yearsof age. Iam not prepared to 
agree with himon this point. Itis satis- 
factorily established by the medical evi- 
dence and the eviderice of the uncle of the 
girl, who brought her up after the death 
of her parents, that she isin her 15th year. 
The evidence on this point is quite suffici- 
ent andthe learned Sessions Judge was 
perfectly right in holding on that evidence 
that the girl was under 15 years at the time 
she was kidnapped. . 

On the next point the contention of the 
learned Counsel for Bannumal should, I 
think, be accepted. Bannumal has rightly 
been convicted and punished under s. 366, 
Indian Penal Code. Hehas, however, at the 
samétime been convicted and punishedunder 
s. 368, Indian Penal Code, also; but this sec- 
tion refers tosome other party who assists 
in- concealing any person who had been 
kidnapped and does not refer to the kid- 
nappers, The ruling in the caseof Queen 
y, Sheikh Oozeer (1) is clear on this point. 
The charge under a. 366 is satisfactorily 
made out against the appellant. 

The result is that Bannumal’s conviction 
under s. 368, Indian Penal Code, should be 
setaside. I allow Bannumal’s appeal to 
this extent only. I set aside his conviction 
and sentence under s, 368, Indian Penal 
Code, but uphold hisconviction and sentence 
under s. 366, Indian Penal Code. He will 
undergo only three years’ rigorous impri- 
sonment under s. 366, Indian Penal Code. 

I have just now received the appeal of 
Jagnu accused through jail. In my opinion . 
the charge is satisfactorily made out against’ 
him also. Thecase isclear. He has been 
rightly convicted and punished under s. 
366, Indian Penal Code, I dismiss his appeal. 

A. N, A. Conviction altered. 

(1) 8 W. R. Or. 17. 
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‘CALCUTTA HIGH COURT. 
FULL BENCH. 

CRIMINAL Rererencs No. 1 or 1926 IN 
MisCELLANEOUS Case No. 94 or 1926. 
August 11, 1926. 
Preseni:—Sir N.&. Chatterjea, Kr, Acting 
Chief Justice, Justice Sir William Ewart 
Greaves, Kr., Justice Sir George Claus 
Rankin, Krt., Mr. Justice Panton and 
Mr. Justice Mukerji. 
MUHAMMAD SULEMAN AND oruErs— 
PETITIONERS 
VErsus 
EMPEROR-—OpProsITE PARTY. 

Calcutta Police Aet (IV B. C. of 1866), s. 76— 
Deputy Commissioner of Police—Detention of person 
arrested without warrant longer than is necessary to 
bring him before Magistrate, legality of—Detention for 
Police investigation, power to order. - 

Held by the Full. Bench.—A Deputy Commissioner 
of Police of Calcutta, cannot, by virtue of his powers 
as a Justice of the Peace or otherwise, lawfully order 
the detention in Police custody of a person arrested 
without a warrant, for any longer time than is neces- 
sary to enable such person to be brought before a 
Presidency Magistrate. Nor can he lawfully order 
that the detention of any such person as aforesaid at 
a Police Station oria Police custody shall continue 
until the Police investigation shall have been (a) 
further advanced or (b) completed, notwithstanding 
that the time within which such person might have 
been brought before a Presidency Magistrate has 
elapsed. [p. 967, col. 1; p. 970, col. 2.] 

Srilal Agarwala v. Emperor (1), overruled. 


Rule came on for hearing before Justice 
Sir George Claus Rankin, Kr, and Mr. 
Justice Chotzner, who made the following 


‘ORDER OF REFERENCE. 
Rankin, d.—This isa Rule issued on 
the 29th June 1926, at the instance of four- 
teen petitioners, calling upon the Commis- 
sioner of Police to show cause why direc- 
tions of the nature of a habeas corpus 
ar i be given under s. 491 of the 
PO. 


It appears that on the 24th June last one 
Butto Kristo Das was stabbed in Colutolla 
Street; that on the 26th June nineteen 
persons including the petitioners were 
arrested under s. 54 of the Cr, P.O., on 
suspicion of being concerned in the assault; 
that they were detained in custody at the 
Jorabagan lock-up; that on the 28th June 
application was made by Counsel on be- 
half of the petitioners for bail to Mr. Huat, 
a Deputy Commissioner of Police; that this 
_ application for bail was refused; that they 

were senf back tothe lock-up without be- 
ing brought before any Presidency Magis- 


trate; and that they were still there on the 


ay e 
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afternoon of the 2nd July when this Rule 
was heard. The offence in respect of which 
the arrests were made is stated to be laid 
under s. 3260f the Indian Penal Code and 
is a non-bailable offence. 

It is contended on béhalf of the peti- 
tioners that their detention in Police cus- 
tody has been wholly illegal; that as per- 
sons taken into custody by a Police officer 
without a warrant their rights in this res- 
pect are defined by s. 76 of the Calcutta 
Police Act (Bengal Act IV of 1865); and 
that there is no authority in a Deputy 
Commissioner of Police to detain them in 
Police custody for any longér time than is 
required to bring them, before a Presi- 
dency Magistrate. i 

On behalf of the Commissioner of Police 
it is argued that s. 76 confers no right 
upon arrested persons ta be sent before a 
Presidency Magistrate forthwith; that the 
Deputy Commissioner as a Justice of the 
Peace has power under s. 7 of the Act to 
postpone the time at which arrested per- 
sons shall be brought before a Presidency 
Magistrate; that no limit of time is pres- 
cribed by the Act to fetter his discretion; 
that a person arrested without a warrant can 
be kept by him in Police custody until the 
Police investigation is complete, and the 
case is ready for hearing by a Presidency 
Magistrate; thatin some cases Police cus- 
tody of the accused is necessary for identi- 
fication and other purposes; and that, while 
the High Court may havé the right to 
correct abuse of this power of detention, 
the present case is not of this character 
upon the facts. Reliance is placed upon 
the rule-making power vested in the Com- 
missioner of Police by s. 9 of the Act. 
It is said, moreover, that the Police have 
acted on these principles for many years 
and that in one case at least a Division 
Bench of this Court has confirmed the prac- 
tice—Srilal Agarwalla v, Emperor (1)— 
Suhrawardy and Duval, Jd. 

The affidavit of Mr. Hunt in opposition 
to the present Rule states as follows:— 

9 — “That bail was refused because the 
offence was a non-bailable one and because 
further investigation was considered neces- 
sary and because I apprehend that the 
petitioners or some of them may ab$cond 
or otherwise hamper the completion of the 
investigation.” : 

10.—“That as soon as the investigation 
which is now proceeding has been com- 


(1) 97 Ind. Cas, 948; 44 O. Ta J. 134. 
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pleted, they will either be discharged or 
produced before a Court.” 


It is only right to say that the view taken ~ 


by the Deputy Commissioner seeins to be in 
entire accordance withthe views expressed 
in the case of Srilel Agarwalla v. Emperor 
(1) “I am not prepared toholdthat under the 
law itis the duty of the Deputy Commis- 
sioner, a Justice of the Peace, to place an 
offender forthwith before a Magistrate, for 
in the first instance there is no period 
mentioned in the Calcutta Police Act with- 
in which this must be done, and in the 
second place, as arJustice of the Peace the 
Deputy Commissioner is entitled to take 
such steps as may be necessary to com- 
plete an investigation before placing the 
matter before a Magistrate.” (per Suhra- 
wardy, J.,). 

It has been explained to us that the prac- 
tice in Calcutta is for accused persons, 
detained as these petitioners have been, to 
be brought before the Deputy Commis- 
sioner every morning who discharges them, 
sends them for trial or sends them back 
to the lock-up, according to the state of 
the investigation reports. A not too favour- 
able specimen of such proceedings is des- 
cribed in the report of a case tried by 
Mukerji, J., at the Sessions in 1924 [Em- 
peror v. Panchkari Dutt (2)| where the 
learned Judge had to consider the ad- 
missibility and value of a confession made 
after a fortnight in Police custody. He 
doubted he legality of the proceedings 
but did not require to decide the point. 
He referred to a previous decision of Walms- 
ley, J., where the detention was apparently 
held to have been improper in the cir- 
cumstances of that case, but no decision 
was given as to the legality of any such 
detention. l 


In my judgment the question before us 
must be determined solely by a construc- 
tion of the Act of 1866. That Act can be 
construed on its own language, and no real 
help is obtained by comparison of the lan- 
guage of any other Act. But it may be 
worth while as a precaution against false 
inferences and anachronism to point out that 
the language of every section with which 
we are here concerned is at least as old as 
Act XIIT of 1856 which applied to the three 
Presidency Towns and to other places. 
Many segtions of this Act are simply bor- 


(2) 86 Ind. Cas. 414; 52 O. 67 at pp. 70, 71; 29 O, 
_ W.N, 300; A. I. R. 1925 Cal. 587; 26 Or. L. J. 782, 
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rowed from one or other of the several 
Police Acts passed in England in 1839. ‘It 
would seem that s. 76 and the following 
sections of the Calcutta Act of 1866 with: 
which we are chiefly concerned is an adap- 
tation of s. 69, and the following sections 
ofthe Metropolitan Police eAgt of 1839 (2 
& 3 Vict, ec. 47), Nothing, however, is 
gained by referring from the one to the 
other. It may be noted that different 
English Acts have dealt with this matter 
in djfferent ways—Towri Police Olauses 
Act, 1847; s. 15 (10 & 11 Vie, c. 89), 
Summary Jurisdiction Act, 1879, s. 38 (42 
& 43 Vic, c. 49). 

Itis notin doubt that the right to be 
taken out of Police custody by being 
brought before a Magistrate is a right given 
in the interest of the accused. Itis given 
for more reasons than one. It prevents 
arrest and detention with a view to extract 
confessions, or as a means of compelling 
people to give information. It prevents 
Police Stations being used as though they 
were prisons—a purpose for which they 
are unsuitable. It affords an early recourse 
to a Judicial Officer independent of the 
Police on all questions of bail or discharge. 
These matters are not in doubt. The ques- 
tion is as to terms in which the right is 
given and its exact extent. 

Now a first principle of the Calcutta Police 
Act of 1866 as of its predecessor (Act XIII 
of 1856) is that the Commissioner or: his 
Deputy is not in ordinary times a Magis- 
trate of Police and by s.3 the word “Ma- 
gistrate” means a “Magistrate of Police” 
—in the more modern terms provided by 
the Cr, P. C. a “Presidency Magistrate,” 
This is the meaning in s. 76 and s. 78. 

Section 76 is as follows:—“Every person 
taken into custody without a warrant 
by a Police Officer shall be taken to 
the Police Station in order that such 
person may be detained until he can be 
brought before a Magistrate, or until he 
shall enter into recognizances with or with- 
out sureties, for his appearance before a 
Magistrate.” 

His detention at the Police Station is to 
be until he can be brought before a Presi- 
dency Magistrate or until he shall enter 
into recognizances for his appearance be- 
fore a Presidency Magistrate. Section 78 
tells us that every recognizance shall be 
conditioned for the appearance of the per- 
son thereby bound, before the Presidency | 
Magistrate at hig next sitting. Neither 
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section involves the need for any order of 
a Justice of the Peace. In the case, there- 
fore, of every offence in respect of which 
bail is accepted, it seems plain that the 
accused can get before the Presidency 
Magistrate at his next sitting. The inves- 
tigation may keecomplete or incomplete. 
The accused may or may not be wanted to 
point out a place, to identify property or 
to have his foot-prints taken. 

If heis not allowed bail or cannot find 
the bail, what then?” Section 76 appears to 
say that he is to be detained at the Police 
Station until he can be brought before a 
Presidency Magistrate. It puts this duty 
on the officer in charge of the station what- 
ever his rank may be. It is contended in 
defence of the present practice that this is 
not meant literally; that it cannot point to 
the earliest moment at which it is physi- 
cally possible for the accused to be produc- 
ed in Court; that itis an elastic expression 
which takes some account of convenience; 
that this lets in the powers of a Deputy 
Commissioner qua Justice of the Peace; that 
he has a discretion as to the convenient 
time; that no limit in hours or days has 
been put to this discretion; that so long at 
all events as he does not go too far he can 
insist on completing his investigation first 
specially if he wants the presence or the 
assistance of the accused. 

I do not know whether this statement 
succeeds in representing fairly the case 
made in opposition to this Rule. I. have 
tried to state the argument in its’ most 
reasonable form. But in my judgment it 
is a bad argument, however, if is put. What 
the section requires is that the man shall 
be brought before a Presidency Magistrate 
as soon as his production is practicable. It 
is not a physical limit in the sense that he 
is to be taken by the shortest route and 
the fastest vehicle, by day or by night, with- 
out stopping torecord his name and address, 
whether or not he is ill or has become 
unconscious. The reference is to the ordi- 
nary daily routine of a PoliceStation on 
the one hand and of a Magistrate's Court 
on the other. It requires something to be 
done as soon asa raasonable man minded 
to, make no delay can manage in the ordi- 
nary course of his daily duty. There is 
no room here for an unlimited discretion to 
postpone; for the doctrine that the inves- 
tigation of the grounds for suspicion must 
bs completed; for delay on the chance that 
further evidence may be forthcoming; for 
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time to test or to consider the evidenc 
that has led to the arrest. The simple Eng- 
lish notions of the thirties or the fifties 
may be out @f date, but they are not ob- 
scure: and if the Legislature has not changed 
or supplemented them tfey must be en- 
forced. If the man enlarged on bail is 
to be brougnt beforaa Presidency Magis- 
trate at his next ‘sitting, it is dañ- 
cult to suppose that the man who fails to 
find the bail demanded is to be exposed 
toa greater delay. Still more difficult is 
it to suppose that the man who is given no 
chance to find bail has lessér rights in this 
respect. It must needs -be that a man's 
right to be enlarged on bail should depend 
upon the gravity of the’ charge. ‘This 
right has to be decided before guilt or in- 
nocence can be determined. But his right 
to be before a Magistrate independent of 
the Police who are accusing him can hardly 
depend upon the gravity of the charge 
which they bring forward, or upon their 
need of further evidence. If there is any- 
thing in the charge, a remand can pre- 
sumably be hadon some terms not unduly 
hard on the accused. Section 344 of the 
Or. P. C. expressly provides power to post- 
pone the commencement of any enquiry or 
trial. No ong supposes that at this stage 
the prosecution is required to frame a 
charge in its final form. 

W hence thencomesthenotion that though 
the Police have power to arrest without 
warrant upon suspicion no*one shàll be 
brought before a Presidency Magistrate 
until the Police investigation is complete? 
It does not come from the Oalcutta Police 
Act of 1466; and in my judgment, it is 
wholly inconsistent with the terms and the 
principles of thisenactment. I do not pro- 
fess to know where it comes from unless 
it has been imported from another system 
meant for widely different conditions. The 
exact language of s,76 was onthe Indian 
Statute book in 1856 before the first Cr. P, 
O., was passed (cf. s. 90 of Act XIII of 1856). 
The bad drafting of what is now s. 167 of 
the Or. P. O., may seem to givesome support 
to the theory that the Police investigation 
should be complete before the accused is 
brought before a Magistrate competent to 
hold the trial or inquiry, but the decisions 
under that section should disabuse any- 
one of thatidea. The mere fact that the 
Police investigations aré not complete is 
no reason whatever for detaining an ac- 
cused in Police custody under the Code [see 
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Amir Khan v. King-Emperor (3)], and 
if it were a reason the reason has no 
possible application under the Calcutta 
Police Act. ‘ " 

There is, I think, a similar confusion in 
drawing inferenees on the ground that 
“s. 61 of the Cr. P. C., does not apply to 
the Calcutta Police” as itstands, the last 
thing one would expect is that it. should 
apply, it seems so unsuited to Calcutta. 
But in interpreting the Act of 1866 which 
does apply, it is certainly noticeable that 
the Actadds ins. 76 no hard and fast limit 
stated in termstof hours or days. In this 
it follows the Metropolitan Police Act, 1839, 
of which ss. 69 to 70 have been used as a 

“model forthe Calcutta Act. Curiously en- 
ough the Calcutta Suburban Police Act 
(Bengal Act II of 1866) of the same year as 
the Act now in question retains in s. 45 the 
same words as occur in s. 76 of the Culcutta 
Police Act and adds by way of an improve- 
ment “Any person so detained and not en- 
tering into recognizances with or without 
such sureties, shall be carried before the 
Magistrate within twenty-four hours from 
the time of his being taken into custody.” 
Let it be assumed that the omission to 
insert a fixed limit of time into the Calcutta 
Act was deliberate. There may be many 
reasons for that. 

In the first place, the suburbs of Cal- 
cutta had been under the new Code, and 
it may haveseemed right to take away no 
privileges. In the case of Act 1V, it may 
have been thought that what was consi- 
dered sufficient for London in 1839 had 
worked well enough in Calcutta since 1856. 
Again, one would require, for this kind 
of speculation to be useful, a very detailed 
knowledge as to the class of officer who in 
1866 was in charge of outlying or suburban 
Police Stations, the class of prisoner they 
were likely to have and the kind of accom- 
modation for prisoners that they provided. 


In a city like Calcutta occasions may 
arise when arresis are numerous, when 
Magistrates are busy. The man arrested 
on a Saturday evening may have to take his 
turn with others on the Monday. Persons 
arrested in the streetsof a busy city may 
quite frequently be incapable irom wounds 
or illness of ging before a Magistrate. 
Twenty-four hours may be too little in some 
cases, while in others it may be unneces- 
sarily great. One would require to know 


(3) 7C. W. N. 457 at p.459 
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a good deal about the conditions of 1866 in 
the city of Calcutta to base any argument 
on the fact—if it be a fact—that a hard 
and fast limit of time was thought un- 
necessary or undesirable, The officer in 
charge ofa Police Station in the city itself 
is always under the eye ofesaperior author- 
ity and may have been asa rule the most 
senior and experienced of officials in 1866. 
All this, however, is speculation. Itis not 
construction of the Statute. In what way 
does the absence of a fixed time limit 
show that the words employed in s. 76 
were not intended as a limit, or that there 
exists any power to extend the common- 
sense limit which they impose? The con- 
cluding words ofs. 74 contain exactly the 
same turn of phrase with exactly the same 
intention. When the Indian Legislature in 
1856 first enacted the words which in 1866 
were repeated by the present Act, it was 
legislating for several different places— 
doubtless with very different conditions. 

Now if this construction of s. 76 of the 
Calcutta Police Act be correct, the case in 
opposition to this ruleis, in my opinion, 
at an end. It cannot be contended that 
rules made under s. 9 can abrogate or 
qualify the right of an accused under s. 76. 
Nor can that be done by virtue of the 
powers of any Justice of the Peace. It was 
open to the Indian Legislature in 1866 to 
borrowthe language of s. 15 of the Town 
Police Clauses Act, 1847 (10 &11 Vic, e, 
89) if it had wanted to. Stillless can it be 
done by virtue of powers restricted 
specially and of set purpose as regards the 
detention of offenders to detention “in order 
to their being brought before a Magistrate 
of Police.” The Commissioner of Police 
may by rules impose upon his Deputies 
duties of investigation into offences, but 
neither he nor they can override or qualify 
the statutory right of an arrested man to 
go before a Magistrate of Police, If in 
some cases that right stands in the way 
of convenience or even of efficiency as re- 
gards the making of investigations, this is” 
a consideration for the Legislature. It can” 
have no weight with the Court. 

Learned Counsel for the petitioners con- 
tended that even if the Deputy Commis- 
sioner had power to make remands to Police 
custody, his power in this case had been 
abused. His main point was that the un- 
fortunate victim of the assault having stat- 
ed to the Police „that on the 24th June, 
“a Muhammadan, aged about 25 years, of 
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medium complexion and thin build, came 
out of the hotel witha big knife in hand 
‘and stabbed him on his right side,” it was 
‘unreasonable for the Police on the 28th to 
arrest the proprietor and personsthen inside 
‘the hotel to the number of nineteen. He 
suggested that in these circumstances this 
was a case of arrest to get information and 
that the powers given to the Commissioner 
bys. 78 A ofthe Acé of 1866 were the proper 
powers touse, The facts, however, do not 
suficiently appear upon the affidavits, and 
‘as the Deputy Commissioner was justified 
in supposing that he was entitled to arrest 
- -and tocomplete his investigation on the prin- 
ciples laid down in Srilal Agarwalla’s case 
(1) I will confine myself to the remark that 
on any view of the facts the case is an ex- 
cellent example of what, in my opinion, 
the Legislature of the fifties and the sixties 
intended to prevent, 


Weare informed this afternoon by the 
learned Counsel forthe petitioners that six 
of the petitioners have since the 2nd 
instant been released from Police custody 
upon recognizance of some sort, and that 
the remaining eight of the fourteen peti- 
tioners before us are still detained in Police 
custody—a custody which, in my view, is 
wholly illegal. In-dealing with the present 
application, we are under the unfortunate 
necessity of differing upon a point of law 
from the decision of Srilal Agarwalla’s case 
(1) to which I have referred, and the correct 
practice according to the rules of this 
Court in such a case is that the point 
or points of law should be stated for the 
decision of a Full Bench of this Court, and 
that the case should go to the Full Bench 
to be dealt with. We have, therefore, the 
duty of holding our hands and declining 
to dispose finally of this Rule. We are 
neither able to make the Rule absolute, 
nor to discharge it. What we propose 
to do is to state the points of law upon 
which we differ from the decision in the 
case of Srilal Agarwalla v. Emperor (1) 
for the decision of the Full Bench 
and to refrain from making any final 
order upon the Rule. But as we have 
before us elght petitioners who, in our 
opinion, are illegally detained by virtue of 
powers alleged to exist ina Justice of the 
Peace, we think itright to make an ad 
interim order, and the orger we make is 
that each one of the persons in custody 
now —namely, the eight petitioners, Muham- 
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mad Suleman, Salamat, Yar Ali, Jamir, 
Kamaruddip, Bangal, Wali Muhammad and 
Abdul Aziz—be forthwith enlarged upon 
their own recognizances of five hundred 
rupees each for their appearance before the 
Full Bench of this Court at the time when 
that Bench sits to dispose of the Rule. The 
points of law which we referto the Full 
Bench are as follows :— 

I. Whether upona true construction of 
the Calcutta Police Act (Bengal Act IV of 
1866) a Deputy Commissioner of Police, by 
virtue of his powers as a‘Justice of the 


Peace or otherwise, can lawfully order the, 


detention in Police custody of a person 
arrested without a warrant, for any longer 
time than is necessary to enable such 
person to be brought before a Presidency 
Magistrate ? 

II. Whether a Deputy Commissioner of 
Police can lawfully order that the detention 
of any such personas aforesaid at a Police 
Station or in Police custody shall continue 
until the Police investigation shall have 
been (a) further advanced or (b) complet- 
ed, notwithstanding that the time within 
which such person might have been brought 
before a Presidency Magistrate has elapsed. 

Chotzner, J.—I have had the advant- 
age of reading my learned brothers judg- 
ment, and fully agree with his decision 
and the reasons he has given for if. But 
asthe matter at issue invelves a @4uastion 
of great public importance, I think that 
I may usefully add one or two observa- 
tions. 

The point for determination in this Rule 
is the construction to be placed on s. 76 
of the Caleutta Police Act (Bengal Act IV 
of 1866). This -section says:—"“ Every 
person taken into custody without a war- 
rant by a Police Officer shall be taken 
to the Police Station in order that such 
person may be detained until he can be 
brought before a Magistrate, or until 
he shall enter into recognizances, with or 
without sureties, for his appearance before a 
Magistrate.” - 


The controversy here is as to the mean- 
ing of the words “may be detained „until 


-hecan be brought before ‘a Magistrate.” 


This in the process of time has apparently 
been interpreted by the Oaleutta *Police 
as giving a Deputy Commissioner power to 
detain in custody aman arrested without 
a warrant, subjett only to his being pro- 


duced before him every day with a report e 


. 
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on his case, and the further power not to 
bring the man before the Magistrate until 
the investigation has been completed. The 
idea underlying this procedure seems to be 
that a Deputy Commissioner is a Justice of 
the Peace, and consequently when a man 
arrested without a warrant is brought be- 
fore him, that is tantamount to his being 
brought before a Magistrate within the 
meaning of s. 76 and the Deputy Commis- 
sioner can remand him to Police custody 
de diein diem. That view has been accepted 
in this Court in Srilal Agarwalla v. Emperor 
(1) decided by Suhrawardy and Duval, JJ. 


.on Ist April 1926, In thecourse of his judg- 
-ment Suhrawardy, J., observed: “I am not 


prepared to hold that under the law it isthe 
duty of the Deputy Commissioner, a Jus- 
tice of the Peace, to place an offender 
forthwith before a Magistrate, for in the 


- first instance there is no period mention- 


ed in the Calcutta Police Act within which 
this must be done, and in the second 
place, as a Justice of the Peace, the De- 
puty Commissioner isentitled to take such 
steps as may be necessary to complete an 
investigation before placing the matter be- 
fore a Magistrate.” 
- With great respect to the learned Judges, 
Į feel it my duty to say that I do not agree 
with their decision. 

The proposition laid down is two-fold :— 

(a) That a Deputy Commissioner being 
a Justiĉe of the? Peace has for the purposes 
of this section the same powersas a Magis- 
trate ; and 


(b) that as no period has been fixed 
within which an offender is to be placed 
before a Magistrate, the Deputy Commis- 
sioner can make an order for his detention 
in Police custody until the investigation is 
complete. 


Both the Commissioner and the Deputy 
Commissioner of Police derive their powers 
as Justices of the Peace from s. 7 of the 
Calcutta Police Act. This section says: 
“The Commissioner of Police shall be 
appointed a Justice of the Peace, but 
unless he is vested with the jurisdiction of 
a Magistrate of Police, he shall act as a 
Justices only so faras may be necessary for 
the preservation of the peace, the preven- 
tion of. crimes, and the detection, appre- 
hension and detention of offenders in order 
to their being brought before a Magistrate 
of Police, and so far as may be necessary 


for the performance of the duties assigned 
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to the Commissioner by this Act, The Depu- 
ties to the Commissioner.of Police may be 
appointed Justices of the Peace, and, if so 
appointed, shallact inthat capacity subject 
to the above restriction.” l 

A “Magistrate of Police i£ now the 
as a Presidency Magistrate. 

Now, reading this section as a whole, it 
seems to me difficult to say that a Com- 
missioner or Deputy . Commissioner of 
Police who is invested with the powers of 
a Justice of the Peace, for the particular 
and restricted purposes specified in the 
section, is also a ‘Magistrate of Police” or a 
Presidency Magistrate within the meaning - 
of the section. , 

Section 14 (4) of the Cr. P. O., which deals 
with the appointment of ‘Special Magis- 
trates” limits the investment of Police 
Officers with magisterial powers toan officer 
of a particular grade, 7,e, one not below 
the grade of Assistant Superintendent of 
Police, and further limits the exercise of 
those powers to the performance of certain 
duties which are defined in practically the 
yin terms asin s. 7 of the Calcutta Police 

ct. 

The same provisions as in s.76 of the 
Calcutta Police Act also appear in s. 45 
of the Calcutta Suburban Police Act 


same 


(Bengal Act II of 1866.) 


The intention ofthe Legislature, there- 
fore, was, as I understand it, to invest cer- 
tain selected officers with magisterial powers, 
including among others the detention of 
offenders, but the object of such detention 
was in all cases “in order to their being 
brought before a Magistrate,” and, in my 
judgment, the clear implication is that the 
Magistrate is intended to be an officer 
different from the Police Officer who arrest- 
ed or detained the offender. Were it not so, 
the anomaly would arise of the officer who 
arrested an offender being also competent 
to try him judicially for the offence. 

With regard to the second point, to use 
the words of Suhrawardy, J., “there is 
no period mentioned in the Calcutta Police 
Act within which this” (i. e., bringing an 
offender forthwith before a Magistrate) 
“must be done,” I would say that herein the 
Act differs both from s. 45 of the Suburban 
Police Act and s. 61 of the Cr. P. C., both 
of which provide for the production of the 
offender before the Magistrate within. 24 
hours from the dime of his being taken 
into custody. Why then was the time limit 
laid down in one area and not in the 
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other? The answer I would suggest is that 
in 1866 local conditions differed widely in 
the suburbs of Calcutta and the Mofussil 
Districts from the city of Calcutta, and that 
indifferent means of communication and a 
> © . $ A 
paucity of Magistrates made it necessary 
to allow a liberal margin of time within 
which the offender was to be brought 
before the Magistrate, while in the city of 
Calcutta no such considerations arose. The 
omission, therefore, to fix a time limft does 
not mean that there was no time limit, 
but that it was unnecessary to fix it. The 
words “until he can be brought before a 
Magistrate” seem to me to indicate that the 
offendar is to be placed before a Magistrate 
as soon as itis convenient, That isin ac- 
cordance with the general principle that a 
man arrested without a warrant shall be 
brought across the bar of the Magistrate’s 
Court af the earliest possible opportunity. 
I cannot see how by any stretch oflanguage 
the words can be construed as giving a 
Deputy Commissioner power to detain such 
a person in custedy without placing him 
before a Magistrate until the investigation 
is completed. Toaccept that position would 
be to jeopardise the liberty of the subject 
very seriously. 

For these reasons I agree with the order 
proposed. 

Mr. A.N. Sen and Babu Bibhuti Bhusan 
Lahiri, for the Petitioners. 

Mr. B. L. Mitter (Advocate General), 
Mr. Pancridge (Standing Counsel), Mr. 
Khundkar (Deputy Legal Remembrancer) 
and Babu Satindra Nath Mukherjee, for the 
Crown. 


JUDGMENT OF THE FULL 
BENCH. 

Chatterjea, A. C. J.—The questions 

referred to the Full Bench are :— 
_ IL Whether upon a true construction of 
the Calcutta Police Act (Ben. Act IV of 
1866) a Deputy Commissioner of Police, by 
virtue of his powers as a Justice of the 
Peace or otherwise, can lawfully order the 
detention in Police custody of a person 
arrested without warrant, for any longer 
time than is necessary to enable such per- 
son to be brought before a Presidency 
Magistrate? 

II. Whether a Deputy- Commissioner of 
Police can lawfully order that the deten- 
tion of any such person as. aforesaid at a 
Police Station or in Police custody shall 
-continue until the Police investigation shall 
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have been (a) further advanced, or (b) 
completed, notwithstanding that the time 
within which such person might have, 
been brought before a Presidency Magistrate 
has elapsed? 

The powers of the Commissioner or De- 
puty Commissioner of Police as a Justice of 
the Peace are defined in s. 7 of the Act, 
which runs as follows:— 

“The Oommissioner of Police shall be 
appointed a Justice of the Peace, but unless 
he is vested with the jurisdiction of a 
Magistrate of Police, he shall act as a 
Justice only so far as may be necessary for 
the preservation of the-peace, the preven- 
tion of crimes, and the detection, appre- 
hension and detention of offenders in order 
to their being brought before a Magistrate 


of Police, and so far as may be necessary 


for the performance of the duties assigned 
to the Commissioner by this Act. 

“The Deputies to the Commissioner of 
Police may be appointed Justices of the 
Peace, and, if so appointed, shall act in 
that capacity subject to the above restric- 
tion.” 

The power of detention of offenders is 
only “in order to their being brought be- 
fore a Magistrate of Police,” and the learned 
Advocate-General stated that he did not 
contend that the Deputy Commissioner as 
a Justice of the Peace has any power of 
detention except for thgt limited purpose. 
So the only question we have to consider 
is whether a Deputy Commissioner of 
Police as such has the power of detention 
for the purposes mentioned in the References 
to the Full Bench. 

The provisions of the Or. P. C. do not 
apply tothe Commissioner of Police or the 
Police in the town cf Calcutta (sees. 1). 
That being so, the questions referred to 
must be determined with reference to the 
provisions of the Calcutta Police Act 
(Bengal Act IV of 1866). Section 76 of that 
Act provides that “ Every person taken 
into custody without a warrant by a Police 
Officer shall be taken to the Police Station 
in order that such person may be detained 
until he can be brought beforea Magistrate, 
or until he shall enter into recognizances 
with or without sureties, for his appearance 
before a Magistrate.” There is no precise 
time fixed within which the person arrested 
is to be brought before the Magistrate. But 
he is to be detained until he can be brouyhs 
before a Magistrate, The question is, whe ' 
ther these words mean, until he can be cen” 


e 


“as is contended for. 
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veniently produced before the Magistrate, or 
until there is acase which can be laid before 


a Magistrate, in other words, Whether the. 


‘period of detention is co-extensive with the 
period of Police investigation. It is con- 
tended by the learned Advocate- General 
that unders.7 of the Act, the detention by 
the Justice of the Peace is to be “in order 
to“ the offenders being brought before a 
Magistrate, whereas under s. 76 the deten- 
tion in the (Police) station house isto be 
until they can be brought before a Magis- 
trate, which means that they can be detain- 
ed for Police investigation. I do not think, 
however, that there is any such difference 
The provision that 
every person taken into custody without a 
warrant by a Police Officer shall be taken 
to the station house in order that such 
person may be detained until he can be 
brought before a Magistrate, or until he 
shall enter into recognizances, means that 


“the person arrested is not to be detained 


at any place other than the station house, 
but that he can be detained only so long 
as hecannot be produced before a Magis- 
trate. Ihe person arresting an offender may 


‘be, and often is, an ordinary constable. He 
must under the sections take the offender 


to the station house to be detained there 
until the proper Police Officer can bring 
him before a Magistrate. 


Section 69 of the Metropolis Act (2 & ` 


3 Vict.,¢.47, uppn which s. 90 of the Cal- 
cutta Police Act XII of 1856, and s. 76 
of Act IV of 1866 appear to have been 
modelled) enacted that a person arrested 
without warrant shall be “forthwith de- 
livered into the custody of the constable 
in charge of the nearest station house in 
order that such person,may be secured 
until he can be brought before a Magistrate 
to be dealt with according to law.” It 
seems that “detained” in the Calcutta Act 
is the same as “secured” in the English 
Act-—in either case until he can be brought 
before a Magistrate. 


The person arrested has a right to be- 


produced before a Magistrate without any 
unnecessary delay, that is, as soon as it ean 
reasonably be done. 

In s.,74, which deals with apprehension 
of offenders by private individuals, in cer- 
tain cases provides that such offender may 
be detained until he gives his name and 
address and satisfies such person that the 


e name and address so given are correct 


(where bis name and address are unknown) 
e 
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or until he can be delivered into the custody 
ofa Police Officer. Section 76 says, “Until 
he can be brought before a Magistrate.” The - 
detention, therefore, is to be only until he 
can be made over to a Police Officer in. 
the one case, or until: heecan be brought 
before a Magistrate in the other, In either 
case the detention is to be only for such 
period as may reasonably be necessary. 
This may be illustrated by reference to 
two.English cases—Morris v. Wise (4) 
and Wright v. Court (5). In the first—it 
was held that a person (a private individual) 
justified under the Statute 7 and 8 Geo. IV 
c. 30 in causing the arrest of another, must 
send him by the direct road to the lock up; 
for if he sent extra viam he would be a 
trespasser against the person so arrested: 
In the second [Wright v. Court (5)], a case 
of a Police Officer, it was held that a con- 
stable arresting a man on suspicion of 
felony must take him before a Justice to be 
examined as soon as he reasonably can, 
and that a plea justifying a detention for 
three days, in order that the party whose 
goods had been stolen might have an oppor- 
tunity of collecting his witnesses and bring- 
ing them to prove the felony, was bad on 
demurrer. That is a statement of the Com- 
mon Law, and s. 76 of Act IV of 1866 cannot 
be used as an implied repeal of a general 
right affecting the liberty of the subject. 
Under s. 77 the officer in charge of a 
Police Station may enlarge any person in 
the custody of any Police Officer without 
@ warrant, on his own recognizance, and 
under s. 78 every recognizance “shall be 
conditioned for the appearance of the person 
thereby bound before the Presidency Magis- 
trate at his next sitting” If the accused 
enlarged on bailis to be brought before the 
Magistrate at his next sitting, whether or 
not the investigation is completed, itis dim- 
cult to see why the man who is not allow- 
ed bail or cannot find bail should not have 
that right. As pointed out in the Order of 
Reference, the right to be taken out of 
Police custody by being brought before a 
Magistrate is a right given in the interest 
of the accused. “It prevents arrest and 
detention ‘with a view to extract confession 
oras a means of compelling people to give 
information. It prevents Police Stations 
being used as though they were prisons— 


(4) (1860) 2 F. & F. 51; 121 R. R. 763. | 
5) (1825) 4 B, & O. 396; 6 D. & R. 623; 4 L. J. (0.8) 
KB 17; 28 R.R. 418; 2 Car. & P. 332; 107 È. R. 
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_& purpose for which they are unsuitable. 
It affords an early recourse to a judicial 
‘Oiicar indepandent of the Police on all quez- 
` tions of bail or discharge,” 
~The question before us is, no doubt to 
be decided upðn a construction of s. 76 of 
the Caleutta Police Act. But we may 
‘refer to similar provisions in cognate Acts 
_to show that the right of the person arrest- 
ed to be produced as soon as it can reason- 
ably be done before a Magistrate 4s re- 
cognised in such Acts. Section 61 of the 
Cr. P.O, provides that “mo Police Officer 
shall detain in custody a person arrested 
“without warrant for a longer period than 
“under all the circumstances of the case is 
reasonable, and such period shall not, in the 
“absence of a special order of a Magistrate 
‘under s. 167, exceed 24 hours exclusive of 
the time necessary for the journey from 
the place of arrest to the Magistrate's Court.” 
“Section 49 of Act II of 1866 (Suburban 
-Police Act) also contains a similar pro- 
vision. It seems tome that the period of 
‘detention indicated by the words “until he 
can be brougat before a Magistrate’ in 
s. 76 of the Calcutta Police Act is the same 
as expressed by the provision “under all 
the circumstances of the case is reasonable” 
in s. 61 ofthe Cr. P. O., and does not justify 
detention, beyond such period, for Police 
investigation. 

It may be said that if that was the in- 
tention, why was the time-limit of 24 hours 
provided for in s. 61 ofthe Cr. P. C. or in 
s. 45 of the Suburban Police Act (II of 1866) 
omitted from s.76 ofthe Calcutta Police 
Act? The answer would be more or less 
a matter of speculation. It may, however, 
be suggested that the conditions in Gul- 
cutta in 1866, or at the present day, were, 
and are, not the same as in the Mufassil. 
Having regard to the means of communi- 
cation, there may be cases in which the 
Police in Calcutta may be able to produce 
the accused within an hour of his.arrest; 
on the other hand, there may be cases in 
which hundreds of persons are arrested and 
in which they cannot be conveniently pro- 
duced before a Magistrate within 24 hours. 
So that the time-limit of 24 hours may be 
too long or too short in Calcutta. 

Then, again, in 1866 at any rate, officers 
in charge of Police Station in Calcutta pre- 
sumabty belonged to a superior class of 
officers than Davogas (Sub-Inspectors) in 
charge of Police thanas in the Mufassil, 
and in the case of the former who were 
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expected not to detain for any longer time 


‘than was required for bringing the accused 
before a Magistrate the tima-limit of 24. 


hours might not have hesen thought neces- 
sary or advisable. So far as the time re- 
quired for producing the aecused before 
a Magistrate is concerned, the Calcutta Act 
leaves it to the discretion of the Police. 
But the whole question is—Does s. 76 of 
the Act contemplate detention for the pur- 
pose of completing the Police investigation 
beyond the time reasonably required for 
producing the accused befere a Magistrate? 
Having regard to the Common Law right of 
the person arrested to be brought hefora 
the Magistrate as soon as is reasonably pos- 
sible—~a right recognised in the law relat- 
ing to the whole of India outside Calcutta 
—it isimpossible to hold that such right 


was impliedly repealed by the mere omis- 


sion to state the hours of detention in s. 76. 


There is nothing in that section to force us 


to that conclusion. 

There is no indication in the Indian Acts 
(s. 90 of Act XIL of 1856, s. 45 of Act II 
of 1866, s. 61 of the Cr. P. C.) or in the 
English Acts (s. 69 of the Metropolis Act, 
2 & 3 Vict, c. 47: cl. 15 of the Police 
Clauses Act, 10 & 1L Vict., 1847; c. 89 or 
s. 38 of the Summary Jurisdiction Act, 42 
& 43 Vict, 1879) that the Policecan detain 
an accused, arrested without warrant, for a 
longer period than is negessary for bring- 


‘ing him before a Magistrate. I do notthink 


thats. 760f the Calcutta Act alone was 
based on a different principle. 

It appears that the practice in Calcutta 
for about 60 years is that the accused is 
detained for such period as may be neces- 
sary for completing the Police investigation. 
The accused persons are “brought before 
the Deputy Commissioner every morning 
who discharges them, or sends them for 
trial or sends them back to the lock-up, 
according to the state of the investigation 
reports.” It is said that the detention is 
under some rules framed by the Commis- 
sioner of Police under the powers conferred 
on him bys. 9 of Act IV of 1856. But that 
section empowers the Commissioner to 
make “such orders and regulations relative 
to the said Police force as the said Com- 
missioner shall, from time to time, deem 
expedient for preventipg neglect or abuse, 
and for rendering such force efficient in the 
discharge of all its duties.” 

They seem to refer to “orders and regula- 
tions” for the guidance of Police Officers, 


2 


970 


and for internal management of the Police 
force, and the words “for rendering-such 
force efficient in the discharge of all its 
duties,” cannot, I hink, include the power 
of making rules for detaining a person 
arrested without warrant for a longer period 
than is necessary for producing him before 
a Magistrate. If the practice originated 
from these rules, it cannot be said to be 
based upon a solid foundation. 

The power of detention by the Deputy 
Commissioner of Police has been consider- 
ed, so far as Lam aware, in three cases. 
In the case of Emperor v, Panchkari Dutt 
(2), a question was raised as to the legality 
of the detention of the accused in the Lal 
Bazar lock-up, and Mukerji, J., presiding 
at the Sessions observed: “On aconsidera- 
tion of the relevant provisions of the Cal- 
cutta Police Act (Bengal Act IV of 1866), 
I am disposed to take the view that there 
is no power of detention for an unlimited 
period, such as is claimed on behalf of the 
prosecution, in the Deputy Commissioner, 
by virtue of his being a Justice of the 
Peace. It is said that if is understood 
generally that there is such a power, there 
being, in fact, no limitation prescribed any- 
where, and s. 61 of the Cr. P. C not being 
applicable tothe Calcutta Police. That no 
doubt isso, but I am aware that in the 
matter of Afahommed Ramjan v. King- 
Emperos, (application under s. 491, Cr. 
P. C., decided on the 18th September 1922), 
Walmsley, J., held a detention under 
similar circumstances as improper, presum- 
ably on the ground that no such unlimited 
power exists.” The question was not actu- 
ally decided in either of the two cases, 
but they indicate the views taken by the 
learned’ Judges. In the case of Sm Lal 
Agarwalla v. Emperor (1) Suhrawardy 
and Duval, JJ., held that an order of 
detention pending Police investigation 
is not illegal. The decision rested on two 
grounds—(@) that there is no period men- 
tioned in the Calcutta Police Act within 
which the accused must be brought before 
a Magistrate, and (12) that asa Justice of 
the Peace the Daputy Commissioner is 
entitled tq take such steps as may be neces- 
sary to completé an investigation before 
placing the matter before a Magistrate. As 
for the first ground, jt is true, that no period 
is fixed in the sense that the days or hours 


are not mentioned, but it cannot be said. 


hat there is no time-limit, the limit being 
e until he ean be brought before a Magis- 
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trate” which as I have already said, means - 


within such time, as “under all the cireum-. 


stances of the case is reasonable.” With 
regard to the second ground s,7 of the “Act 
shows that the Deputy Commissioner as a 
Justice of the Peace has the” power of de- 
tention only “in order to bring the offender 
before a Magistrate,” and the learned Ad- 
vocate-General expressly stated that he 
did not claim any power of detention for 
the ‘purpose of investigation in a Deputy 
Commissioner as a Justice of the Peace. 


If, as we hold, s. 76 of the Act does not 
empower the Police to detain an accused 
for the purposes of investigation, a question 
arises whether there is any provision in the 
Act for remand by the Magistrate to Police 
custody for such purposes. Section 167 of 
the Cr. P.O. which lays down the pro- 
cedure in cases where the investigation can- 
not be completed in 24 hours, and empowers 
the Magistrate to authorise detention of the 
accused in Police custody, for such pur- 
poses fora term not exceeding 15 days, 
does not apply to the Calcutta Police. 


There is s. 344 under which a Magistrate 
may order a remand before commencing an 
enquiry ortrial. It has been held, however, 
that the remand contemplated by this sec- 
tion is not a remand to Police custody, but 
a remand to Magisterial custody. See 
In re Krishnajt Pandurang Joglekar (6), and 
Queen-Empress v, Engadu (7). In these cir- 
cumstances, it is for the Legislature to con- 
sider whether provisions should be made 
authorising and regulating remands to 
Police custody. 

For the reasons stated above, I am of 
opinion that both the questions referrad to 
the Full Bench should be answered in the 
negative. 

Greaves, J.—I agree. 

Rankin, J.—I agree. 

Panton, J.—I agree. 


Mukerji, J.—At no time did I have 
any real doubt in my mind asto what the 
answers to the two questions now bafora 
us should be, and what I- have heard in 
this reference from the learned Advocate- 
General has notaltered my view in any 
way. On several occasions these ques- 
tions came up before this Court for deci- 
sion, ‘but every time before a stage was 
reached when the matter could be finally 


(6) 23 B. 32; 12 Ind, Dec. (xN. s.) 21. 
(7) 11 M. 98; 2 Weir 142; 4 Ind. Dee, (N. s.) 69, 
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considered events happened which render- 
ed such consideration unnecessary. If, 
therefore, today I say few words after 
the judgment just now delivered and 
even attherisk of repeating only a part 
of what ha& already been said therein, my 
justification is a desire, not altogether un- 
natural, not to be understood as silently 
assenting to propositions which, while 
they are so vital on the question of the 
liberty of His Majesty’s subjects ‘in pre- 
sidency towns, condemn a proeedure which 
has obtained in the town of Caleutta for 
a long series of years. This liberty, in 
my opinion, has been amply safeguarded 
by the Legislaturas and yet, curiously en- 
ough, have, for years past, been frittered 
away by aprocess of misinterpretation of 
the Statute. 

The right to detain a personin custody, 
being one in curtailment of the liberty of 
the subject, must necessarily have its 
crigin in some Statute or some provision 
having the foree of a Statute. This is ele- 
mentary and for this, I presume, no author- 
ity is needed. The Statute that has to be 
looked to in this connection is the Calcutta 
Police Act (Bengal Act IV of 1866) which 
purported to amend and consolidate the 
provisions of Act III of 1856 (for regulating 
the Police of the towns of Calcutta, Madras 
and Bombay) and of Act XLVIII of 1860 
_ (to amend Act XIII of 1856). Section 76 
of Act IV of 1866 gives the Police the 
right to detain a person taken into custody 
without a warrant and this right was also 
given by s.90 of Act XIII of 1856. The 
enactments prior to 1856 need not be exa- 
mined, as itis not suggested that any right 
of detention which the Police may have 
had. under any of the Police laws which 
then existed was reserved to them by Act 
XIII of that year. The words of s. 76 of 
that Act are very plain: “Every person 
taken into custody without a warrant by a 
Police Officer shall be taken to the Police 
Station, in order that such person may be 
detained until he can be brought before a 
Magistrate, or until he shall enter into re- 
cognizances, with or without sureties, for 
his appearance before a Magistrate.” The 


words of s. 90 of Act XIII of 1859 are ex- 


actly the same, except that instead of the 
expression “Police Station,” we have there 
the expression “station house’’—a variation 
which need not detain us. There is no 
power of detention conferred by the Statute 
apart from this provision. The exact ex- 
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tent of this power has to be construed, ` 
and ‘I propose to do so immediately, but 
not uatil L have referred to two other 
sources which have either been relied upon 
or have at least been understood to be relied 
upon as being sources from which this 
power also emanates, 

One of these sourcesis s. 9 of Act IV 
of 1866, and certain rules or circular orders 
framed thereunder. These rules and cir- 
cular orders were made and promulgated 
about the year 1880 by the then Commis- 
sioner of Police, and, it-is said that they 
were published in the Police Gazette— 
evidently forthe guidance of the Police 
Officers whom they concerned. Section 9 
runs in these words: “The Police force 
shall be under the exclusive direction and 
control of the Commissioner of Police, who 
may from time to time, subject to the ap- 
probation of the said Lieutenant-Governor 
frame such orders and regulations as he 
shall deem expedient relative to the gene- 
ral government of the force, the places of 
residence, the classification, rank, distri- 
bution and particular service of the seve- 
ral members thereof, their inspection, the 
description of arms, accoutrements and 
other necessaries to be furnished to them, 
and all such other orders and regulations 
relative to the said Police force as the said 
Commissioner shall from time to time deem 
expedient for preventing neglect’ or abuse, 
and for rendering such force efficient in 
the discharge of all its duties.” These 
rules and circular orders relate mostly to 
Police investigation and, in so far as they 
purport to lay down methods for carrying 
them on, were issued for the purpose of 
‘‘rendering the Police force efficient in the 
discharge of all its duties’ within the 
meaning of s.9. If they affect the ques- 
tion of thepowers of the Police to detain 
a person arrested without warrant and mean 
to enlarge or curtail those powers, they are 
clearly ultra vires the section. 

The other source is s. 7 of Act IV of 
1866, which provides for the appointment 
of the Deputies to the Commissioner of 
Police as Justices of the Peace and enables 
them to act in that capacity ase» Justices 
only so faras may be necessary for the 
preservation of the peace, the prevention 
of crimes, and detecéion, apprehénsion and 
detention of offenders in order to their 
being brought before a Magistrate of . 
Police. This source, however, need not 
be examined, as the learned Advocate- 
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General has expressly disowned it. His 
complaint, on the other hand, is that.the 
arguments of the Crown on previous occa- 
sions were misunderstood, and he has said 
that the Grown does not seek to justify the 
power of unlimited detention on the part 
of the Deputy Commissioners as being 
founded on their capacity as Justices of 
the Peace. If this complaint is directed 
against my observations in the case of 
Emperor v. Panchkari Dutt (2)I hasten to 
apologise. I should like to point out, how- 
ever, that in this respect I am not alone but 
in company with the learned Judges who 
decided Srilal Agarwalla’s case (1) and 
also the learned Judges who have made this 
Reference. 

The whole controversy then centres round 
the expression “until he can be brought 
before a Magistrate, or until he shall enter 
into recognizances with or without sureties 
for his appearance before a Magistrate” 
which is to be found in s. 76 of the Calcutta 
Police Act. The expression connotes a 
period of time, the duration of which is 
prescribed by the words themselves. ‘The 
argument on behalf of the Crown is that 
the expression means that the arrested per- 
son may be detained for the purpose of 
Police investigation. This contention as- 
sumes thatan arrested person cannot be 
breught before a Magistrate until the Police 
investigation is complete, or, in other words, 
that itis not possible to doso; but is there 
any foundation for this assumption? In 
the Mofussil to which the Cr. P, C. applies 
and the suburbs of Calcutta to which the 
Calcutta Suburban Police Act (II of 1866) 
applies, the arrested person has to be pro- 
duced before a Magistrate within 24 hours; 
so that there such producfion is not only 
possible but also obligatory, irrespective of 
the-completion or otherwise of the Police 
investigation. This assumption, therefore, 
has no foundation. The meaning of the 
word “can” usedin s. 76 0f the Calcutta 
Police Act may also be gathered from 
s.74 of that Act where the same word is 
used in connection with detention of offend- 
ers by private individuals. In that section 
the following expression occurs: “May be 
detained until he gives his name and ad- 
dress and satisfies such person that the 
name and address so given are correct or 
until he can be delivered into the custody 
eof a Police Officer.” Can it be argued that 
where it is possible for a private individual 
tadelivera person apprehended into the 
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custody of a Police Officer he may -detain 
the latter on the plea that he isnot yet 
satisfied that the name and address given by 
the latter are correct? The analogy between 
the two sections, it is true, is not a com- 
plete one, but there is hardi? gny reason to 
suppose that the same word “can” has 
been used in the two sections in two differ- 
ent senses. The main argument on behalf 
of the Crown is that becayse the provision 
as to production within 24 hours which: is to 
be found in the Cr. P. C., ever since 1861, 
and in the Calcutta Suburban Police Act of 
1866, which is same year in which the ` 
Calcutta Police Act was enacted, is notin 
the Act last mentioned, and, therefore, it 
should be held that the detention may be 
for an unlimited period. In my opinion, 
this omission was deliberate and was made 
to secure higher rights, if at all, to ‘the 
citizens of presidency towns, the conditions 
of the Mofussil and the suburbs, where it 
may not be possible to get at a Magistrate 
so quickly asin presidency towns, render- 
ing it necessary to introduce a provision 
fixing a hard-and-fast limit of the detention. 
I am accordingly of opinion that the ques- 
tion whether a Police investigation is com- 
plete or not, does not come in at all in this 
matter, and under the plain provisions of 
s. 76 of the Act the person arrested may be 
detained by the Police—in cases where heis 
not enlarged by the Police on his recogniz- 
ance—only until itis possible for them to 
produce him before a Magistrate, subject, of 
course, to all just allowances. 

It is then said that the system which ob- 
tains at present, namely, that of producing 
the arrested person before a Deputy Com- 
missioner every morning, who hearsa report 
as to the state of the investigation and 
considers whether bail should or should not 
be granted or discharges him or sends him 
up before a Magistrate, is a procedure 
which has worked very well. It may have, 
but with this we are not concerned ona 
question of construction of s, 76 of the Cal- 
cutta Police Act. 

It is next said that as s. 167, Or. P.O., 
does not apply to presidency towns, there 
is no provision which would enable the 


‘Magistrate to remand the arrested person 


to the custody of the Police which may be 
necessary for the purposes of an investiga- 
tion. Section 344 is the only other pro- 
vision of this law under which an order for 
remand may be made by a Magistrate. It 
has been held by this Court in the case of 
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Narendra Lal Khan v. Emperor (8), that 
this is the provision under which a remand 
may be made after the period of 15 days 
prescribed by s. 167, Cr. P. C, is over. 
There are authorities for the proposition 
that a remand contemplated by that section 
is aremand*to magisterial and not Police 
custody vide In re Krishnaji Pandurang 
Joglekar (6) and Queen Empress v. Engadu 
(7).) If, therefore, a remand to Police cus- 
tody cannot be -made under that section, 
and such custody is necessary for the legiti- 
mate purposes of a Police investigation, 
that must bea matter for the Legislature. 

For the above reasons I agree in the 
answers which my Lord, the Acting Chief 
Justice, has given to the questions set out 
in this Reference. 

By the Court.—tThe result is that the 
Rule is made absolute. The accused will 
be discharged from their recognizances., 
It will be open to the Police to re-arrest 
them and proceed according to law. 

A. N. A. Rule made absolute. 

5 9) a, Cas 738; 36 C. 166; 13 C. W. N. 43;9 Cr. 


BOMBAY HIGH COURT. 
CRIMINSL APPLICATION FoR Revision No. 144 
or 1926. 

July 21,1926. 
Present:—Justice Sir Lallubhai Shah, Kr., 

and Mr. Justice Fawcett. ; 
KHODABUK— ACCUSED-—-APPLIOANT 
Versus 
EMPEROR—Opposits Parry. 

Cr. P. C. (Act V of 1898), ss. 20, 21—Chief 
Presidency pa apaa ate, jurisdiction of—Rules under 

s. 21, Cr. P. C., r. 8, scope of—Motor Vehicles Act 
( VIII of 1914), ` 4--Dangerous driving, question of 
fact—City of Bombay Police Act (IV of 1902), s. 22 (1), 
scope of. 

A Chief Presidency Magistrate has jurisdiction to 
try an offence committed in any place within the 
Presidency Town. He has further power underr. 3 
of the Rules framed under s. 21, Cr. P. C., to direct 
that any particular class of cases may he brought 
before him for trial to prevent pressure of work in 
the other Courts. [p. 973, col. 2.] 

In determining whether the manner of driving a 
motor car was dangerous to the public or not 
regard must be had to all the circumstances of the 
case and the amount of traffic which actually was at 
the time in the place. It is really a question of fact 
mapan ling on the circumstances of the case. [p. 974, 


J 
Sub-seçtion (1) ofs. 22 of the City of Bombay Police 
Act, 1902, which entitles the driver of a vehicle 
intending to pull up to doso@t the extreme side of 
the street along which heis proceeding, does not 
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lawa overtaking cars which were going slowly. 
2012 

li Per Fawcett, J. —The mere fact of deviating from a 
line of trafie does not necessarily amount to negli- 
gently, recklessiy or PANSREDE driving a car. p." 
974, col. 2. 

Criminal pplication from the decision 
of the Chief Presidency Magistrate, Bom- 
bay. 

FACTS.—The applicant broke away 
from the line of the cars formed by the 
Police to regulate traffic and tried to over- 
take two or three cars which were giing 
slowly before his car. He kept himself on 
the left side ofthe road all along. He was 
charged for an offence under s. 5 of the 
Motor Vehicles Act, 1914. The offence was 
committed at a place within the jurisdiction 
of the Girgaon Police Court, but the Chief 


Presidency Magistrate had issued an order 


under 1, 3 of the Rules framed under 
s. 21, Cr. P. ©. that all traffic cases should 
be brought in his Court and the case was 
tried by the Chief Presidency Magistrate. 

Mr. Zaveri, ‘with him Mr. R. B. Pay- 
master), for the Applicant. 

Mr. P. B. Shingne, Acting Government 
Pleader, for the Crown, 

JUDGMENT. 

Shah, J.—We have heard the learned 
Counsel for the applicant in this case, and 
after a consideration of the points urged in 
support of the application, we have come 
to the conclusion that no case for inter- 
ference in revision is madę out. e 

As regards the first point about jurisdic- 
tion, it is quite clear that the learned Chief 
Presidency Magistrate had jurisdiction to 
try the case. As explained by him in his 
report, there is the further fact that he had 
given directions for bringing up such cases 
to his Court, in view of the congestion in 
the Mazagaon aad Girgaon Police Courts, 
under r, 3 of the Rules made under s. 21, 
Or. P. ©. Apartfrom that fact, there can 
be no doubt that, under s., 20 of the Or, P., 
C., he had jurisdiction to try the case. 

As regards the merits, in the absence of 
any record of the evidence, it is very diffi- 
cult in revision to determine what the evi- 
dence was. Taking the evidence as stated 
by the learned Magistrate in his judgment, 
and taking the statement of the accused, it 
does appear that he drove on the left leav- 
ing the line which was formed pn that 
particular day on the Padder Road. Accord- 
ing to his statement he drove onthe left 
ahead of two or three cars which were 
moving very slowly. , The learned Magis- 
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trate has stated in his judgment that the 
‘traffic was heavy and a line was formed, 
and the aceused drove his car recklessly in 
a manner which was not only danferous to 
the public but to the,occupants of his own 
car. Jam willing to take it, as urged by 
the learned Counsel for the applicant, that 
we are not concerned with the considera- 
tion whether it was dangerous to the 
occupants of his own car. But, under s. 5 
of the Indian Motor Vehicles Act (VIL of 
1914), the accused was bound not to drive 
in a manner which would be dangerous to 
the public. In determining whether the 
manner of his driving was dangerous to 
thé public or not regard must de had to all 
the circumstances ef the case and the 
amount of traffic which actually was at the 
time in the place. This is really a question 
of fact under the circumstances. We have 
heard the applicant’s Counsel on the merits, 
but we see no reason to think that the find- 
ing of the learned Chief Presidency Magis- 
trate is not justified by the evidencein the 
case. 

Rule 5 of the Rules made under sub-s. (1) 
of s. 22 of the City of Bombay Police Act, 
1902, has been relied upon as justifying the 
act of the accused. But, we do not think 
that that rule applies to the facts of this 
case. It entitles the driver of a vehicle 
intending to pull up to do so atthe extreme 
side of the street along which heis proceed- 
ing. In fact, insfead of pulling up, he 
himself says that he overtook two or three 
cara because they were going very slowly. 
Thus, that rule would not apply to the facts 
of this case. Even, according to his present 
contention, he did not wish to pull up at 
the point where he deviated from the line, 
but wanted to go ahead in order to get into 
his bungalow, which was a little further up 
on that road on the right side. It is not 
necessary to refer in this case to r, 19 of the 
Rules under the Motor Vehicles Act, upon 
which the learned Government Pleader has 
relied. 

The whole question in the case is, whe- 
ther, in acting in the manner in which the 
accused acted at the time and under the 
circumstances under which he acted, he 
drove his car recklessly in such a manner 
as would be dangerous to the public. It 
must be yoted thatthe explanation, which 
he has put forward in his petition to this 
Court, does not appear to have been offered 

“in the trial Court. The learned Magistrate 
after considering the eyidenct, has found 

d 
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against the accused, and we see no sufficient 


‘reason to disturb that finding. We dis- 


charge the Rule. 

Fawcett, J.—I agree.. I would only 
add,as L was a member of the Bench that 
admitted the application that we had not 
then before us the statement Of fhe acensed, 
which certainly supports the prosecution 
case, and the application was admitted 
because the mere fact of deviating from 
a line of traffic does pot necessarily 
amount to negligently, recklessly, or dan- 
gerously driving a car. It depends entirely 
on the circumstances whether the case falls 
Within the provisions of s. 4 of the Indian 
Motor Vehicles Act (VIII of 1914); and even 
where thereis disobedience to a rule under 
s. 22 of the City of Bombay Police Act, 
1902, or to a lawful direction given by a 
Police Officer about traffic, that would be a 
question of an offence under s. 127 of that 
Act, rather than one of an offence under the 
Motor Vehicles Act. In the present case, 
I think, after hearing arguments, that the 
Chief Presidency Magistrate had good 
grounds for the finding he has arrived at,. 
and that there are no sufficient reasons to 
interfere in revision. 


ALN. A, Rule discharged. 
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PATNA HIGH COURT. 
CRIMINAL MISCELLANEOUS Revision 
No. 98 oF 1926. 
November 3, 1925. 

Present:—J ustice Sir B. K. Mullick, Kr., and 
Mr. Justice Kulwant Sahay. 
MUHAMMAD SHARIF—Compnatnanr 
— PETITIONER 
VETSUS 
Rai HARI PRASAD LAL— ACOUSsED— 
OPPOSITE PARTY. 

Cr. P.C. (Act V of 1898), ss. 526 (8), 528—-Inguiry 
or trial, meaning of. 

The words inquiry or trial in s. 526 (8), Or. P. C., 
do not apply to a transfer application pending before 
the District Magistrate but are only intended to apply 
to inquiries or trials which are specially referred to in 
the earlier portion of the Code. [p. 975, col. 1.] 

It is a sound rule of practice that a District Magis- 
trate should record his reasons for an : order under 
s. 528, Or, P. C., but failure to do so is not fatal to it. 

Criminal revision froman order of the 
Officiating. District Magistrate, Gaya, dated 
the 15th October 1925. 

Mr. M. Yunus, for the Petitioner. 

JUDGMENT. ; 

Mullick,.J.—This is an application 
against an order of transfer made on the 
15th October 1925 by Mr. J, C, Dutt, 
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Officiating District Magistrate of Gaya in a 
case instituted against Rai Hari Prasad 
Lal and others by one Muhammad Sharif, 
It appears that Muhammad Sharif lodged 
a complaint before Mr. N. N. Singh, the 
Sadr Sub-Divisional Magistrate, who after 
recording thee eomplaint sent it to Mr. 
Nawab, a Deputy Magistrate at the Sadr 
Station for inquiry and disposal Mr, Nawab 
alter making an inquiry under s. 202 of the 
Cr. P. 0. issued „processes against the 
accused. Thereupon the accused made an 
application before the Distriet Magistrate 
for the transfer.of the case from the file of 
Mr, Nawab to that of some other Magistrate. 
The District Magistrate was of opinion 
that without the least reflection on the 
integrity of Mr. Nawab there were good 
reasons for transferring the case to some 
other Magistrate and as no European Magis- 
trate was available he transferred the case 
“back again to the file of the Sub-Divisional 
Officer. 

It appears that before the District Magis- 
trate made this order the complainant had 
filed an application before him praying 
that he should under s. 526 of the Cr. P. C., 
stay his hand and allow the complainant to 
move the High Court in order thatthe High 
Court might restrain the District Magis- 
trate from hearing the application. The 
District Magistrate declined to allow this 
prayer and disposed of the transfer appli- 
cation. 

The present application in revision is 
made against the transfer of the case on 
the ground that the District Magistrate had 
no jurisdiction to refuse to grant a post- 
ponement and that his proceedings sub- 
sequent to such refusal were void. 

Itisurged by the learned Counsel for 
the petitioner thats. 526 of the Or. P. O., 
applies because the hearing of the transfer 
application was an inquiry within the mean- 
ing of cl. (8) of the section. 

Apart from the difference between juris- 
diction and power and the respective results 
of the illegal exercise thereof I do not 
think s. 626 has any application at all. 
The reference in cl. (8) to inquiry or trial 
is clearly intended to apply to those in- 
quiries or trials which are specially re- 
ferred to in the earlier’ portion of the Code 
and if the argument of the learned Counsel 
is accepted, then the recording of a com- 
plaint might also be restrained under this 
clause. That obviously cannot have been 

the intention of the law. 
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It has been held that s. 526 apples to 
certain cases of a quasi-civil nature such 
as inquiries into disputes about immoveable 
property, Sut that does not in any way 
touch the question now kefore us. 

Nor does principle require us to accept 
the learned Counsel’s interpretation. As 
a Magistrate taking cognizance of an appli- 
cation for transfer is not holding any 
jnquiry into the guilt or innocence or into 
the rights and liabilities of any party it is 
not clear what urgent necessity can arise 
at this stage for restraining the Magistrate 
from exercising jurisdiction., And to take 
a concrete case the inconvenience of ac- 
cepting the petitioner’s contention becomes 
clear when the facts of-the present case 
are examined. The object of the learned 
Counsel is to get the order of transfer 
vacated, Forthisthe law gives him the 
power to apply under s. 526 to the High 
Court to have the case transferred to some 
other Court or e-transferred to the file of 
Mr. Nawab and pending the orders of the 
High Court Mr. N. N. Singh is required by 
cl, (8) to stay the trial. Insupport of that 
application under s. 526 it would be open 
to the petitioner to take the very ground on 
which he now attacks the District Magis- 
trate s order namely, that he was not com- 
petent to hear the transfer application. 
What then would be the object of giving 
the petitioner two chances of moving the 
High Court when one chanceis suffcient ? 
“In point of fact no reason has been shown 
to-day why the District Magistrate was in- 
competent to hear the transfer application, 
and if the District Magistrate had allowed 
the petitioner’s prayer and given an ad- 
journment pending an application to the 
High Court the result would have been 
nothing short of a Wholly vexatious delay. 
The High Court would have rejected the 
application, the case would have gone back 
to the District Magistrate and he would in 
the end have passed the same order that he 
passed on the 15th October. The present 
law even at the risk of having its solicitude 
abused provides parties with ample opportu- 
nities for staying cases and unless com- 
pelled by express words 1 do not think it 
would be right toadd to those opportunities 
by accepting the interpretation sought to 
be put upon s. 526 by the petitioner. 

The substantial questign, thereforee only 
remains whether the District Magistrate’s 
order will lead to injustice. 

It is urged that the District Magistrate 
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should have recorded his reasons for trans- 
ferring the case. Now s. 528 of the Cr. P. 
C. does not require in terms, that ‘the 
' Magistrate should give any reason, but it 
is a sound rule of practice that there 
should be something on the record show- 
ing why the order was made. In the 
present case it is possible that the fact that 
Mr. Nawab had held a preliminary inquiry 
into the case before the issue of process 
may have had some weight with the Dis- 
trict Magistrate. He may also have 
thought that there were other grounds but 
the omission to record these ought not to be 
fatal to the order. The learned District 
Magistrate has exercised a jurisdiction 
vested in him and“unless strong grounds 
for so doing are shown we are not prepared 
to vacate the order. If Mr, Singh had not 
transferred the case to Mr. Nawab, he 
himself would have disposed of it. Matters 
have now been restored to the state in 
which they were when the complaint was 
filed and as it has not been shown that 
Mr. Singh is disqualified in any way from 
trying the case we ought not to inter- 
fere, 

' The application fails both on the point 
of jurisdiction and the merits and is dis- 


missed. 
Kulwant Sahay, J.—I agree. — 
R. L. Application dismissed, 


A.N. A. 
bad s 


BOMBAY HIGH COURT. 
CRIMINAL APPEAL No. 114 oF 1926. 
July 8, 1926. 


Present:—Justice Sir Lallubhai Shah, Kr., 
and Mr. Justice Fawcett. 
TMPEROR-—APPELLANT 

VETSUS 
CHHITIA DHURIYA—Accusep— 
RESPONDENT. 

Bombay District Police Act (IV of 1890), s. 6], 
el. (a)—Driving vehicle without lights after sunset— 
Ignorance of law, whether ‘lawful excuse. a 

The fact that having regard to the local conditions 
many bullock carts come within the area ofa town 
from villages, that the villagers are ignorant people 
who do not know the law and often bring no lights 
with then: and that such a state of things has been 
going on for along time without inconvenience to 
the public is no defence to a charge for having 
driven a vehicle without lights as required by s. 61, 
cl. (a), Bombay District Police Act. Mere ignorance 
of law is not a ‘lawful excuse’ within the meaning of 
the section. ' a 

Criminal appeal against an order of ac- 





". quittal passed by the Hoyorary . Bench 


Magistrates, Ankleshvar. 


` EMPEROR v. GRBITIA DHURTYA. 
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Mr. S. S. Patkar, Government Pleader, 
for ihe Crown. ` 

Mr. M. T. Telivala, for the Accused. 

JIUDGMENT.—This is an appeal by 
the Government of Bombay against the 
order of acquittal by the Bench Magistiates 
at Ankleshvar. The accuséd*in this case 
was charged, under s. 61 cl. (a), of the. 
Bombay District Police Act (Bom, Act IV 
of 1880) as amended by subsequent Acts, 
with having driven along æ% street a bullock 
cart, Without sufficient light, after more 
than halfan hour after sunset in the town 
of Ankleshvar. The accused really stated. 
the plain truth that he had brought no 
light with him from the village whence he 
came, and was not, therefore, in a position 
to kindle light as directed by the constable 
on the way. The learned Magistrates have 
referred to various considerations, in their 
judgment, which, in their opinion, afford a 
lawful excuse for not complying with the 
rule. They observe that, having regard to 
the local conditions, many bullock carts 
come within the areaof the town of Anklesh- 
var from villages, that these villagers are 
ignorant people and often times have no 
lights, and that that state of things has 
gone on for along time without any practi- _ 
cal inconvenience to the public. The. 
considerations which have been set forth in 
the judgment of the trial Magistrates may 
afford a reason for modifying the Notifica- 
tion which extends this section to this 
area. We cannot say that those circum- 
stances disclose any lawful excuse for not 
complying with the requirements of the 
law. Without attempting to define ‘lawful 
excuse’ within the meaning of cl. (a)ofs. 61, 
I should say that in this case no excuse 
whatever is shown, except perhaps that the 
man was ignorant of the requirements of 
the law. But that by itself would not be a 
lawful excuse. We think that the order 
of acquittal cannot be supported: It will 
be enough, under the circumstances of this 
case, to impose a nominal fine. We, accord- 
ingly, set aside the crder of acquittal, 
convict the accused unders. 61 cl. (a), of 
the Bombay District Police Act, and direct 
him to pay a fne of annas eight. 

It is for the Government or the Commis- 
sioner to see how far the considerations 
referred to in the judgment of the trial 
Court afford a reasonable basis for recousi- 
dering the order extending this provision 
of law to the partioular area. : 

ALN. A. | Order set aside, 
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NAGPUR JUDICIAL COMMIS- 
SIONERS’ COURT. 
SECOND Crvin Appgat No. 54-B or 1924. 
July 29, 1926. 
Present: —Mr, Kinkxhede, A. J. Q. 
BALWANT-—,;Derenpant No. 2—APPELLANT 
Versus ` 
MANOHARDAS RANGILDAS AND ANOTHER 
— PLAINTIFF AND DEFENDANT No. 1—- 
RESPONDENTS. 

Morigage—Prior and subsequent morigages—Suit by 
subsequent mortgagee—Prior mortgagee not ımpieaded 
—Decree, effect of, on prior mortgage—Relief as to 
prior morigage not claimed—-Adjudication about prior 
mortgage—kRights of prior mortgagee, whether affected 
—C. P. C. (Act V of 1908), s. lI—Res judicata— 
Adjudication not necessary Jor decision, whether oper- 
ates as res judicata. 

It is open to a second mortgagee to sue for and 
obtain a decree for the sale of the property covered 
by his own mortgige without impleading the prior 
mortgagee of the same property; the elfect of the 
decree in such a case will be that the rights of mort- 
gagor as existed at the date of the mortgage will 
be sold without in any way affecting the rights of 
the prior mortgagee and the property will be sold 
subject to the pre-existing rights under the prior 
mortgage. [p. 978, col. 1.) 

An adjudication which is wholly unnecessary for 
the complete adjudication of the case and the grant- 
ing of the relief prayed for in the plaint, does not 
operate as res judicata, in a subsequent suit. [p. 
978, col. 2.] 

If in a mortgage suit the plaintiff does not mention 
the prior mortgage and does not seek- to avoid it on 
the ground of non-existence or invalidity, nor prays 
to have the mortgaged property sold free of that 
mortgage, any adjudication by the Court about the 
non-existence or invalidity of the prior mortgage is 
uncalled for as being unnecessary for the decision of 
` the suit as brought by the plaintiff and will not 
afectin that or any subsequent suit the rights of the 
prior mortgagee or his representative-in-interest, 
even though the latter was a party to the suit as a 
cs of the mortgaged property. [p. 978, cols. 


Appeal against a decree of the District 
Judge, Akola, dated the 3rd December, 
1923, in Civil Appeal No. 12 of 1923. 

Messrs. W. R. Puranik and Shinde, for the 
Appellant. - 

Mr. A. S. Athalye, for Respondent No. 1. 


JUDGMENT .—Plaintiff, respondent 
No. 1 which is a firm of Rangildas- Wallab- 
das sued on the basis of a mortgage dated 
. 12th June, 1916, executed by defendant No. 1 

for recovery of the debt due thereunder by 
sale of the mortgaged house. The present 
appellant was impleaded as defendant No. 2 
onthe ground that he was a subsequent 
auction-purchaser of the property covered 
by thee mortgage. This auction sale had 
` taken place on 13th November, 1920, in exe- 
cution of a mortgage-decree obtained by 
one Ratanlal upon a mortgage dated 5th 
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April, 1917, executed by defendant No. 1. 
The defendant No. 1 appeared in the Court 
of first instance and admitted the plaintiffs 
claim in full. Defendant No. 2 demed the 
plaintifs mortgage and put him to proof of 
the same. He pleaded in the alternative 
that though he was an auction-purchasee 
under the decree based on Ratanlal’s later 
mortgage, he was entitled to fall back upon 
the prior mortgage of Nawarangrai Panna- 
lal of 1914 satisfied by Ratanlal out of the 
consideration of the mortgage of 1917 and 
that the plaintiff could not claim to sell the 
property without redeeming him. Pinint- 
iffin his turn denied the execution of the 
mortgages of 1914 and 1917 and urged that 
he was not bouud to redeem the prior mort- 
gage of Nawarangrai Pannalal even if it be 
held that it was prior to his own and was 
satisfied as alleged, 

The plaintiff's mortgage wis held to have 
been duly executed and attested, whereas, 
as regards the mortgages of 1914 and 1917, 
it was held that their execution was not 
proved, As regards the plea of satis- 
faction of the mortgage of 1914 out of the 
consideration of the mortgage of 1917 it 
was held that the mortgagee Ratanlal did 
not pay off mortgage of Nawarangrai but 
that the defendant No. 1 borrowed the 
amount from Ratanlal and himself redeem- 
ed the mortgage of Nawarangrai by pay- 
ment of Rs. 3,854 and that consequently the 
case was not covered bys. $4of theeT ransfer 
of Property Act. In this view of the case 
the first Court held that the defendant No. 2 
could represent only the ‘subsequent mort- 
gagee Ratanlal and not the prior mortgagee 
Nawarangrai and as such was not entitled 
to be redeemed. The plaintiif was accord- 
ingly granted a decree for sale of the mort- 
gaged property under O. XXXIV, r. 4, 
O.P.0. 
| Against this decree the defendant No. 2 
appealed to the Court of the District Judge, 
Akola, and urged that the decree in plaint- 
iff's favour should have been made condi- 
tional on his redeeming the prior mortgage 
of Nawarangral. The learned District 
Judge held that in the absence of any evi- 
dence as to the due execution and attestation 
of the mortgage-bond of 1914 the-defendant 
was not entitled to call upon plaintiif to 
redeem it. Tne District Judge agreed with 
the lower Court in holtling that it “was the 
defendant No. 1 and not Ratanlal who paid 
Rs. 3,854 out.of the consideration of the 
mortgage of 1917 im satisfaction of the 
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prior mortgage. The appeal was according- 
ly dismissed. The appellant has, therefore, 
come up in second appeal, e a 

It is urged that the Courts below have 
unnecessarily called for proof and gone into 
the question of the existence and validity 
of the prior, mortgage of 1914 in view of the 
fact that the plaintiff although expressly 
invited to redeem the prior mortgage refus- 
ed to do so and failed to ask for an amend- 
ment of the plaint so as to convert his suit 
for sale into one for redemption of the 
prior mortgage also. I think this contention 
must prevail. Whatis meant by this con- 
tention is that whatever decision has been 

given in this case should be treated as 
wholly unnecessary for the proper adjudica- 
tion of the suit as laid and, therefore, not 
binding as between the parties, inasmuch 
as, under law, it is open toa second mort- 
gagee tosue for and obtain a decree for 
sale of the property covered by his own 
mortgage without impleading the prior 
mortgagee of the same property; the effect 
of a decree based on a second mortgage is 
only to direct sale of such rights of the mort- 
gagoras existed at the date of that mort- 
gage, the rights of the prior mortgagee 
being in no way affected by it. The pro- 
perty is necessarily sold subject to the 
pre-existing rights under the prior mortgage. 
This was really the simple nature of the 
plaintiff's suit and would have also been the 
scope o$ the deeree he asked for in the 
plaint. Ifhe had reason to think that the 
prior mortgage of 1914 was either non- 
existent or fictitfous or invalid for any 
reason, it wasopen to him to challenge it 
and he might have framed his suit different- 
ly and asked that a decree directing sale of 
the property free of the so-called prior 
encumbrance be passed in the suit, and in 
that case, if the defendant who relied upon 
the prior mortgage had failed to prove it, 
the plaintiff would have been entitled toa 
decree directing the sale of the property 
free of the prior encumbrance. Butas such 
is not the case here, the adjudication is 
wholly unnecessary. Merely because the 
parties have chosen to go into the matter of 
existence of the prior mortgage and the 
Court madvertently decided it, the present 
suit has not, and cannot be deemed to have 
been converted into a combined suit for sale 
and redemption, inasmuch as there is no 
amendment of the plaint or payment of the 
necessary Court-fee to cover such reliefs, 
The decision in a seit must ordingrily 
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dep2nd upon the nature of the relief asked 
for in the plaint. “In the absence of any 
amendment of the plaint [am not prepared 
to go to the length of holding that the 
plaintiff intended to ask for or the Court 
was empivered to grant a decree directing 
sale of the property free of the prior mort- 
gage of 1914 which is really the effect of the 
present decision, If:the parties had been 
careful enough, at the earlier stage of the 
case, the scope of the suitcould and would 
have been defined with precision, and the 
defence based on the prior mortgage left 
over for future adjudication and the un- 
favourable decision avoided, unless the 
plaintiff had secured the leave of the Court 
to amend the plaint and asked for the 
appropriate relief, namely, that the property 
be sold for satisfaction of not only his own 
mortgage but also of the prior mortgage, he 
may haveto redeem, or, in the alternative, 
that the property be sold to satisfy his 
mortgage free of the first mortgage in the 
event of the same not being established or 
being found to be invalid: compare Laxman 
v. Janoo (1). 

I, therefore, hold that defendant No. 2's 
failure to establish the mortgage of 1914 
here does not preclude him from establish- 
ing it as against the present plaintiff when- 
ever the necessity to rely upon it might 
hereafter arise, It may be pertinent to 
point out here that this case is analogous 
in principle to a case where it is held that 
adjudication on the question of title in a 
suit for possession based on a contract of 
lease on the ground that the tenancy has 
come to an end does not operate as res 
judicata in a subsequent title suit brought 
to eject the same defendant as a trespasser: 
Ramaswami Ayyar v. Vythinatha Ayyar (2) 
quoted with approval in Gopala v. Ania (3). 

In short; the position is that, so far as the 
prior mortgage of 1914 is concerned the 
rights of the parties must, in spite of the 
present unnecessary adjudication, be deem- 
edto be still undecided. Viewed in this 
light the decree passed against the defend- 
ant No. 2 does not touch him except as re- 
gards its operation against such interest as 
he has acquired qua representative of the 
subsequent mortgagee of 1917, as well as 
the mortgagor, so far as it directs the sale of 
the equity of redemption left in defendant 


_ (1) 80 Ind. Cas. 389; 20 N. L. R. 197 at p. 202; A, 
L R. 1924 Nag. 429. ° 

(2) 26 M. 760; 13 M. L. J. 448. 

(3) 2 N. L, R. 94. 
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No. lat the date of the plaintiff's mortgage 
of 1916 which he cannot dispute. The de- 
cree appealed against must, therefore, stand 
good against him, but in order to avoid 
future disputes I think it desirable to de- 
. Clare that it wilh not prejudice any rights he 
may have and may hereafter establish on 
a a of the alleged prior mortgage of 

In this view of the case it is not necessary 
for me to decide the question how fan the 


lower Appellate Court wa3 or was not justi-. 


fied in rejecting the appellants petition 
dated the 28th November, 1923, for admit- 
ane additional evidence at the stage of ap- 
peal. ; 

_ Although I uphold the above contention, 
it has not the effect of re-opening the decree 
appealed from. The appeal, therefore, fails 
on its merits and is dismissed. As I think 
16 was open to the appellant to avoid this 
unnecessary adjudication in the trial Court 
itself by taking proper steps, I direct he 
shall bear all the costs of this appeal. 

G, R. D, Appeal dismissed. 


CALCUTTA HIGH COURT. 
Cıvıt Rove No. 1194 or 1925. 

May 18, 1926. 

Present:—Mr. Justice Suhrawardy 
and Mr. Justice Graham. 
RAKHALRAJ BANERJ EE—PLAINTIFF 
— PETITIONER 
versus 


Musammat RANJAN BAGTANI~— 


OPPOSITE-ParRTY, 

C. P.C. (Act V of 1908), ss. 22, 23, O. VII, r. 10 
Sutt triable by two Courts—Court in which suit is 
instituted whether can return plaint for presentation 
to the other Court—-Plaint, when can be returned— 
Procedure to be followed by party desirous of transfer. 

a sult can be instituted in more than one Court 
and is instituted in one of such Courts, the defend- 
ant may apply under s. 22, C. P. O., to have the suit 
transferred to another Court and the Appellate Court 
to which both the Courts are subordinate or the High 
Court may transfer such suit. But the Court in 
which the suit is instituted cannot return the plaint 
for presentation to another Court inasmuch as a plaint 
can be returned for presentation to another Court 
only where the Court in which the suit is instituted has 
= jurisdiction to entertain the same. [p. 980, col. 


Rule against an order of the Munsif, First 
Court, Jangipore (Murshidabad), dated the 
i4th July, 1925. 

Babus Rupendra Kumar Mitter 
Durga Charan Roy, for the Petitioner. 


and 
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J UDGMENT.—This Rule arises out of 
an application made by the plaintiff under 
s. 25° of the Provincial Small Cause Courts 
Act.and is directed against an order of 
the Munsif of Jundiporéreturning a plaint 
to the plaintiff petitioner for presentation 
in proper Court in the District of Santhal 
Perganas. The facts briefly stated are 
these: The defendant executed a hand-note 
in favour of the plaintiff in the District of 
Santhal Perganas where he resides. The 
plaintiff instituted the present suit for the 
money due onthe hand-ncte in the Court of 
the Munsif of Jangipur- in*the District of 
Murshidabad exercising Small Court powerg 
on the allegation that there was an oral 
agreement between the parties to re- pay the 
loan at Raghunathgunge in the District 
of Murshidabad and within the jurisdiction 
of the Jundipore Court. The learned 
Munsif on the objection taken by the 
defendant in his written statement that the 
proper Court where the suit should have 


“been instituted was the Courtin the Santhal 


Perganas District returned the plaint to the 
plaintiff for presentation in that Court. 
The ground upon which the plaint has been 
returned is that the defendant would get 
the benefit of the law of damdupat if the 
suit is tried in Santhal Perganas and that 
he would be deprived of that advantage if 
it istried in the District of Murshidabad. 
The learned Munsif made the following 
observations: “Although ayartof thécause of 
actionmight have arisen within the jurisdic- 
tion of this Court yet this suit oughtto be 
tried in the proper Court of the District of 
Santhal Perganas where the cause of action 
principally arose.” Now under s. 20 ofthe Q. 
P.C., the Court within whose jurisdiction the 
cause of action wholly or in part arisesis 
a Court where the suit can be instituted. If 
the suit can be instituted in more Courts 
than one and is, instituted in one of such 
Courts, the defendant may apply under s. 22 
to have the suit transferred to another 
Court. Such application, however, has to be 
made unders. 23 of the Codeto the Appellate 
Court to which both the Court are subordi- 
nate or to the High Court in case the two 
Courts .are under different Appellate 
Courts but under the same High Court or 
where the two Courts are subordinate to 
two different High Courts to the High 
Court within whose jurisdiction the Court 
in which the suit is instituted is situated, 
The power given tothe Court in which the 
suit isinstituted to returna plaint is con~, 
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tained in O. VII, r. 10, O. P. ©., where it is 
laid down that the plaint shall at any 
stage of the suit be returnede to be pre- 
sented tothe Court in which the suit should 
have been institufed. The section means 
that, if the Court in which the suit is 
instituted discovers at any stage of the suit 
that it hasno jurisdiction but that another 
Court has jurisdiction to try it, it shall 
return the plaint to the plaintiff for pre- 
sentation in the proper Court. In the 
present case, the Munsif does not say that 
he has no jurisdiction to try the suit and, on 
the allegation of the plaintiff if he succeeds 


in proving it, the Munsif would certain- 


ly have jurisdiction to try it. The stage, 
therefore, when the Court diecovers that 
it has no jurisdiction to try the suit but 
some other Court has, hasnot yet arrived. If, 
on account of some advantage to one of the 
parties, it is thought desirable that the case 
should be tried in the Santhal Perganas. it 
is this High Court, as the two Courts in 


. which the suit might be instituted are sub- 


ordinate to two differentsHigh Courts, which 
is alone competent to order the transfer and 
not the trial Court. Itis clear, therefore, 
that the Munsif who returned the plaint 
for presentation to the Court of Santhal 
Perganas on the ground thatit would be 
more advantageous to the defendant to have 
the suit tried in that Court had no jurisdic- 
tion to pass the order and return the plaint. 
This Rude is accordingly made absolute. 
Theorder of the Munsif dated the 14th 
July, 1925, returning the plaint to the 
plaintiff for presehtation to the proper Court 
in the District of Santhal Perganas is set 
aside and he is directed to proceed with the 
suit according tolaw. As no one appears 
on theother side, no order is made as to 
costs, 

TAN. A. Rule made absolute. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND CIVIL APPEAL No. 148 or 1925, 
e . September 10,1926. ` 
Present:—Mr. Kotval, Officiating J. C. 
DASRU - MAHAR—PourcHaseR—APPELLANT 


e VETSUS 
Tus OFFICIAL RECEIVER— 
l RESPONDENT. 
Provincial Insolvency Act (V of *1920)—Acquisition 
gr devolution of property after adjudication and before 
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discharge—Insolvent’s rights—Transfer by insolvent, 
validity of. 

Immoveable property acquired by an insolvent or 
devolving upon him after the adjudication order but 
before his final discharge can be transferred by him 
provided the transaction is bona fide and for value and 
is completed before the intervermtign of the Official 
Assignee. 


Appeal against an order of the District 
Judge, Bhandara, dated the 7th January, 
1925,in Miscellaneous AppealNo. 10 of 1924. 

Mr. M. B. Niyogi, for the Appellant. 


JUDGMENT.—One Govind Baliram 
was adjudged insolvent on the 14th July, 
1914, The appellant alleges that the im- 
moveable property in dispute devolved on 
the insolvent in 1916 and that the latter 
sold it to himon the 16th April, 1419. In 
1924 the property was ordered by the 
Insolvency Court to be sold for the benefit 
of the creditors. The appellant objected 
to thesale alleging that ashe was a bona 
fide purchaser for value before the Receiver 
intervened with regard to it, the sale was 
good against the Receiver. The Insolvency 
Court disallowed the objection without any 
proper inquiry into the matter. The Dis- 
trict Judge upheld the trial Court’s order 
on the ground that no question of good 
faith or valuable consideration arose in 
the matter as the property vested in the 
Receiver under s. 16 of the Insolvency Act, 
1907, corresponding tos. 28 of the Act of 
1920, and it was, therefore, not necessary 
to make-any inquiry. This view does not 
appear to be correct. In Alimahmad Abdul 
Hussein v, Vadilal Devchand Parekh (1) it 
was held that immoveable property ac- 
quired by an insolvent after the adjudica- 
tion order but before his final discharge, 
ean be transferred by him provided the 
transaction is bona fide and for value and 
is completed before the intervention of the 
Official Assignee. This decision refers to 
and adopts the rule in Cohen v. Mitchell (2) 
which was followed in India even before 
that case was decided. The rule has been 
fully discussed in the judgment of Shah, 
J., and itis unnecessary to discuss it in 
detail here. The decision rests, as Heaton, 
J., observes, on how the words “do vest” 
are to be construed and it is the general 
practice not to construe them literally. 
That being so, the fact that the above case 
was not under the Provincial Insolvency Act 
is immaterial. Again, the case cited above 


(1) 53 Ind. Oas. 197;*43 B. 890; 21 Bom. L. R. 849. 
(2) (1890) 25 Q. B. D. 262; 59 L. J. Q. B. 409; 63 L. 
T. 206; 38 W, R. 551; 7 Morrell 207, . 


(97 L 0, 1926} 


was one of property acguired:by the in- 
solvent, whereas the present case is one of 
property devolving upon him, but there is 
no reason for making ahy distinction on 
that account. 

I, therefore, set aside the orders of 
the lower Courts and remand the case for 
atrial with, advertence to what is stated 
above. I make no order asto costs in this 
Court. Oostsin the lower Courts will abide 
the result, 

G. R, D. 


Case remanded. 


MADRAS HIGH COURT. 
CIVIL Apekat No. 190 or 1923. 
March 25, 1926. 

Present :—Sir Victor Murray Coutts 
Trotter, Kr., Chief Justice, and Mr. Justice 

Ramesam. - 
M. V. MAYA NADAN AND BROTHERS— 
PLAINTIFFS —— APPELLANTS 
VETSUS 


ARUNACHALLAM CHETTIAR 

AND OTHERS—DEFENDANTS— RESPONDENTS. 

Promissory-note—Signature of firm—Agent's sig- 
nature, addition of~—Practice amongst Nattukottar 
Chetties—Ilindu. Law- Debts—Discharge of insol- 
vent father—Pious obligation of son, whether subsists. 

Where an agent with a power-of-attorney of a 
partnership signs a promissory note with the part- 
nership signature and merely adds his own name, the 
operative signature is that of the firm and not that 
of the agent. [p. 981, col. 1.] 

It ig a common practice amongst Nattukottai Chetty 
agents, not to add qualificatory words such as ‘agent’ 
or ‘by’ ‘or ‘per pro’ and the agent by adding his 
name, merely vouches the firm's signature. [ibid.] 


One A. P: Chetty entered into a partnership with 
a firm trading under the Vilasam of “V. M. A. C. and 


Sons” and the partnership traded under the style of 


“V. M. A. C. and Sons and A. P.” A P. Chetty’s son 
Arunachallam was the agent of this firm with a power- 
of-attorney. In a suiton a promissory note executed 
by Arunachallam with the signatures “V. M. A. 
and Sons & A. P. Arunachallam Chetty:” 

Held, (1) that the “&” in English preceding A. P. 
linked up the A. P. with what preceded and not 
with what followed andthe signatures were those of 
the frm “V. M. A. O. & Sons and A. P.” and of the 
agent “Arunachallam;” [p. 982, col. 1.] 

2) that ths promissory note having been executed 
only on behalf of the firm the personal ability of 
< Arunachallam was excluded. [ibid.] 

Under the Hindu Law, the pious obligation of a 
son to discharge his father's debts depends for its 
existence on the obligation of the father and if the 
father is discharged of the debt the son cannot con- 
tinue to be linbla. [p. 982, col. 2; p. 983, col. 1.) 

Narayana Chettiar v. Veerdppa Chettiar (1), relied 
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Appeal against a decree ofthe Court of 
the Additional Subordinate Judge, Tinne- 
velly, in O. S.No, 51 of 1922 (O. 5. No. 18 
of 1921, Suls-Court, Tuticorin). 

Mr. 8. T. Srinivasa Gopalachari, for the 
Appellants. 

Mr. S. Varadachariar, for the Respond- 


ents. 
J JDGMENT. 

Coutts Trotter, ©. J.—Whatever 
difficulty there may bein this case arises 
in my opinion, not from any doubt or un- 
certainty as tothe legal principles appli- 
cable to it but in the “application of those 
principles- to so compliéated a thing as the 
type of signature in vogue among Nattu- 
kottai Chetty firms or indeed at times among 
Nattukottai Chetty individuals. 

The suit is brought on a promissory note 
dated 20th February, 1911. The liability 
of the Ist defendant is sought to be en- 
forced on two grounds; (1) that the signa- 
ture to the note is on the face of it an 
unqualified assumption by him of personal 
liability; (2) that in any event, ifthe sig- 
nature be held to be merely that of a firm, 
he was infact a partner in that firm or 
alternatively held himselfout as being such. 
The Ist defendant's nameis Arunachallam 
Chetty and he is the son of a man called 
A. Ponsivalai Chetty. Thereis no doubt 
that A. Ponsivalai Chetty entered into 
partnership with a firm trading under the 
Vilasam of "V. M. A. C. and Sons”, and 
that partnership unqueStionably traded 
under the style of “V. M. A. ©. and Sons 
and A. P.”—See for example, Iis. I. There 
is also no doubt thatthe partnership gave 
a power-of-attorney to Arunachallam to 
act as agent for the partnership, Ex. VI. 
If, therefore, he signed the promissory note 
with the partner$hip signature and merely 
added his own name, the inference would 
be irresistible that the operative signature 
was that of the firm and that he merely 
added hisown name as agent. It is true 
that he added no qualificatory words such 
as ‘agent or ‘by’ or ‘per pro’ but documents 
in that form are executed by Nattukottai 
agents every day and are universally 
understood to be the firm’s signature 
merely vouched as such by the agent who 
adds his own name The learhe? Judge 
took that view and held that the signature 
should read asif it were written “V. M. 
A.C. and Sons and “A. P.” (firm's signa- 
ture) “Arunachallam Caetty” (agent's sig 
nature). Thee appellant's case is that fee 


\ > maan _= 


' 982 i 
signature “should be read entirely differ- 
ently ihus:— : i | 

“V. M. A. C.-and Sons” (one signature) 


and “A. P. Arunachallam Chetéy” (another 
signature). in plain English, does the A. 
P. attach itself 10? what precedes or what 
folluwe? To my mind, the “and” (which is 
not written in Tamil, but in the ordinary 
English abbreviation ‘&’ clearly links up 
the A. P. with what precedes, and I, 
therefore, agree with the learned Judge 
that the signature on the face of it makes 
the partnership firm of “V, M. A, C. and 
Sons and A. P.” ‘liable, and excludes the 
personal liability. of Arunachallam. Iam 
not sure how far I am entitled to look out- 
side the signaturé itself to construe it, but 
as both sides have invited us to do so, I 
will briefly state what conclusions I would 
be prepared to draw from the only two 
sources that appear to me to be in any con- 
ceivable way relevant. The first is the 
words used in the body of the promissory 
note sued upon itself, It is unfortunate 
that the Tamil has clearly been mistrans- 
lated, but that does not really affect the 
present question, because the promissory 
note contains the clearest possible recital 
that the debtors are the firm trading under 
the style of “V.M. A. Chinnappa Ohetty 
and Sons and A. Ponsivalai Chetty.” If 
Lam at liberty to lookat Ex. B the result 
is the same. Thatis dated the llth Feb- 
ruary, 1918, and was the formal applica- 
tion for the very loan in respect of which 
the suit promissory note was executed. It is 
signed in practically the same way: “V, 
M A.C. and A. P. Arunachallam Chetti”. 
But the heading is unequivocal, “V. M. 
A. Ohinnappa Chettiar. A. Ponsivalai 
Chetty writes’’—a clear intimation that the 
application for the loan was for a loan to 
the firm of “V. M. A. O. and Sons and 


The whole difficulty has arisen from the 
fact that Arunachallam at times put his 
fathers’ initials in front of his own name 
when he undoubtedly meant to be signing 
for himself and nobody else. See for ex- 
ample, his affidavit in the subsequent in- 
solvency proceedings, Ex. IV. That, it 
seems tome, would at best found an es- 
toppel against him, and in order to found 
that estoppel, it would have to be shown 
that such a signature existed which was (a) 
prior in date tothe suit promissory note and 
(b) brought to the notice of the appellants. 
_* JEI am right in my construction of Ex. B 
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there is nodocument on the record which 
fulfils the first of these requirements let 
alone the second. 

The next point taken was that the Ist 
defendant was a partner infact or by es- 
toppel. That he was not a partner in fact 
is conclusively shown by” this. Whereas 
he was at first adjudicated an insolvent 
along with the other members of the firm 
of “V. M. A. O. and Sons and A. P.;” on the 
true facts being brought tothe knowledge 
of the High Court, his adjudication was 
annulled, and the decision was not appealed 
from. Indeed it never rested on anything 
more solid than the mere statement of the 
appellants. The estoppel can only be based 
on the very documents which we have held 
not to reveal him as other than an agent. 

A fresh point was taken in appeal, seek- 
ing to rest the liability of all the defend- 
ants on the pious obligation of the sons 
to pay the father’s debt. The remedies 
available against the father (which for this 
purpose must mean A. Ponsivalai Chetty) 
have been pursued against him and a con- 
siderable dividend realized and he has ob- 
tained his discharge. When the obligation 
of the fatheris ended that of the sons goes 
with it. 

In the result the appeal is dismissed 
with costs. 

Ramesam, J.—I agree with my Lord’s 
judgment just delivered but on the second 
point raised I wish to add a few words. 
In the first place it is contended that s. 
45 (4) of the Presidency Insolvency Act 
applies, and, therefore, the order of dis- 
charge does not release the Ist defendant 
who continues to be liable. It is conceded 
that the lst defendant isnot a partner or 
a co-trustee with Ponsivalai Chetti nor was 
he jointly bound nor had he made any joint 
contract with him. Itis also conceded he 
was nota surety but if is said that he was 
in the nature of a surety for Ponsivalai 
Chetty. On this point the decision in 
Narain Chettiar v. Veerappa Chettiar (1) 
is against the appellant. It was held in 
that case that where the father is discharg- 
ed under the Straits Settlements Bank- 
rupts Ordinance by the Supreme Court at 
Singapore, the extinguishment of the debt 
operated as discharge everywhere and the 
creditor had no right tosue in India the 
debtor and his undivided eons for the ba- 
lanceof the debt as if it was still subsisting. 


(1) 35 Ind. Cas, 9182 40 M. 581; 20 M. L. T. 318; 
(1916) 2M. W. N. 271, 4 L. W, 422; 31M. L J. 386. 
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Ido not see any reason to differ from that 
decision. It would have been different if 
a decree had been obtained against, the son 
or even against the father prior to the in- 
solvency, in which case it may be possible 
forthe creditor to seize the joint family 
property in the Aands of the son in execution 
proceedings. [See Brij Narain Rai v. 
Mangla Prasad Fat (2).] 


But apart from this, there seem to be 
other difficulties im the way of the plaintiff, 
The plaint does not allege that thè Ist 
defendant is liable on the ground that 
though the debt was contracted by the'firm 
of “V.M. A. C, & Sons and A. P.”, the Ist 
defendant being the undivided son of 
Ponsivalai Chetty and being in possession 
of the joint family property is liable for the 


suit debt. Paragraph 9 of the plaint merely 


refers to the liability of defendants Nos. 2 
to 6 as the undivided sons of the lst 


defendant on the ground that defendant 


No. l and his sons 2 to 6 form an undivided 
family of which the Ist defendant is the 
- manager. It has nothing to do with the 
liability of the lst defendant on the ground 
of the larger joint family of which Ponsivalai 
Chetty isthe manager. Ifthe liability of 
the lst defendant is based on the ground 
that heis the son of Ponsivalai Chetty and 
the debt is not illegal and immoral and 
that heis liable along with his father even 
during his lifetime [Brij Narain Kai v. 
Mangla Prasad (2)| the reply is that when 
the father is discharged the son cannot 
continue to be liable, the son's liability 
depending for its existence on that of the 
father. [See Mayne’s Hindu Law, page 399, 
9th Edition.] When this was pointed out, 
Mr. Srinivasa Gopalachari abandoned his 
contention and was content to rely not on 
the special ground that the lst defendant 
is under a pious duty to discharge his 
father’s debts but on the ground that he 
is amember of the joint family who had 
the benefit of the partnership like other 
members: such as the brothers of Ponsivalai 
` Chetty. But if it is rested on this ground 
the whole plaint has to be re-cast. There 
are no allegations that the business carried 
on by Ponsivalai Chetty was an ancestral 
business and is, therefore, prima facie bind- 


(2) 77 Ind. Cas. 689; 46 A. 95 at p. 104; 21 A. L. J. 
934. 46 M. L, J. 23; 5 P. L.T. 1; 280. W. N. 253; 
(1924) MaW. N. 68; 19 L. W. 72; 2 Pat. L. R. 41; 10 
O. & A. L. R. 32; A.L R.1924 P. O. 50; 33 M. L.T. 
457; 26 Bom. L. R. 500; 11 O. L. J. 107; SLL. A. 129; 
JO. W. N. 48; 410. L, J. 232 (P.O). 
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ing on all other members ofthe family. If 
it is not ancestral it must be shown that the 
business resulted in some benefit to the 
family and that the other members parti- 
cipated in such benefit. [See Sanyasi Charan 
Mandal v. Krishnadhan Banerji (3).] Unless 
it isshown that other members were ad- 
mitted to the benefits of the partnership they 
are not liable for the debts of the firm. The 
share of the other members of the familv 
who were not directly partners is merely 
the right to participate in the property of 
the firm after the obligations have been 
discharged. There being’no allegations in 
the plaint on these matters, to allow it to 
bé amended at thisstage will be to alter 
its character entirely and start a fresh trial 
We see no reason to allow this. 
The result is,the appeal is dismissed with 
costs. 

V. N. V. Appeal dismissed. 

(3) 67 Ind. Cas. 124; 49 C. 560; 30 M. L. T. 228; 90 
A. L. J. 409; 24 Bom. L. R. 700; 35 0. L. J. 498; 43 
M. L. J. 41; (1922) M. W. N. 364; 26 C. W. N, 954: 16 
Œ oj 536; A. I. R. 1922 P. ©. 237; 49 I. A. Lox 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND Orvin APPEAL No. 552 or 1923. 

August 7, 126. x 
Present:—Mr. Kinkhede, A. J, C, 
SOUMITRABAI—Derenpant—APPELLANT 
- versus * 
HIRBAJI AND OTHERS— PLAINTIFES 
— RESPONDENTS. 

Hindu Law—Widow-—Arrangement for separate. 
possession and enjoyment of husband's share, validity 
of—Subsequent devolution, whether affected--Ilinda 
widows powers of altenation—Prudent act of 
management without legal necessity, whether valid 
Consent of next reversioner—Presumption of legal 
necessity. 

“An arrangement under which a Ilindu widow is 
allowed to remain in separate possession and enjov- 
ment of her husband’s share in the joint family 
which she would have inherited if her husband had 
been a separated member, is valid ia law and the 
mutation of the property in the widow's name in 
pursuance of the arrangement cannot change the devo- 
lution of the property after her death |p. 985, col. L] 

A Hindu widow enjoys the game latatude in the 
exercise ofher powers as the manager of a jcint 
family or of an infant's estate, possesses, provide 
“she acts fairly to her expectant heirs.” fi} 985, col, 


2. 
Vrenkaji Shridhar v. Vishnu Babaji Beri (2) and 
Panjabrao v. Ramkrishna (3), followed. 


* 
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A sale bya Hindu widoweven though there was 
no absolute legal necessity, is valid if it is a prudent 
and beneficial act of management. [p 986, col. 1.] 

Consent of the whole or of the adult representa- 
tives of the body constituting the next Seversioners is 
prima. facie the best evidence of the existence of legal 
necessity as also of the propriety and bona fide 
nature of an alienation by a Hindu widow. [bid.] 


Appeal against the decree of the District 
Judge, Bhandara, dated the 5th September, 
1923, in Civil Appeal No. 21 of 1922. 

Messrs. P. C. Dutt, N. C. Bose, R. B., 
and L. G. Pandhripande, for the Appellant. 

Messrs. Fida Husain and Abdur Rahe- 
man, for the Respondents. ° 

JUDGMENT.—These two sister appeals 
arose out of asuit-filed on 10th February, 
1920, by one Hirbaji and his assignee 
Muhammad Jafarkhan against Musammat 
Kausal widow of Hiralalsao for recovery of 
14 annas 10 pies share of the Mauza Kawelt. 
The following genealogical tree will facili- 
tate the understanding of the contentions 
of the parties: 


CHANGO, 
died 11-8-1867 














| ) 
Laxman, Bhagwat, Rama, 
died 1°86 died 1897 died 1889 
=3 wdiows Ne 
< Hirbaji, plaintiff. 
mi Baði 
Sonka, urja, Badja, 
died 1908. died 1905. died 1915. 
e e í 
Sapku, Rukhan, 
died 1905. alive. 


Laxman was according to plaintiff sole 
owner of 14annas 10-pies share of the 
Kaweli. His widows sold it by Ex. D-14 
dated llth May, 1901, tb Hiralalsao the 
husband of Musammat Kausal and father of 
Musammat Sumitra without legal necessity. 
It was further alleged that Hirbaji and 
Rukhan inherited the property as reversion- 


- ersin 1915 on the death of the last surviv- 


ing widow of Laxman and that as Hirbaji 
sold the l4-annas 10-pies interest and 
Rukhan relinquished his share therein in 
favour of plaintiff No. 2 the latter had a 
right tg sue. KEN. l 

The defence which is material to these 
second appeals was that the three sons owned 
the saidevillage share amongst other pro- 


' perty as their joint family property, and 


treated it as such and that consequent on 
Laxman’sdeath it vested in his'other brothers 
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and nephews by survivorship to the exclusion 
of the widows of Laxman and that the sale 
was justified by jegal necessity and was 
a prudent transaction and further that the 
plaintiffs’ claim was barred by limitation. 

The first Court had held before remand 
that Mauza Kaweli was inherited by the 
three brothers from their father and was 
held by them as joint owners; but after 
remand, it gave contrary finding. The 
lower Appellate Court after considering the 
wholé of the oral and documentary evi- 
dence came to the conelusion that the find- 
ing given before remand was correct. It 
accordingly held that the plaintiffs’ claim 
based on inheritance as reversioners was 
untrue and dismissed it as to ths share as 
barred by limitation and decreed it as to 
ith on the ground that the sale though 
justifiable as a prudent transaction could 
not be upheld for want of legal necessity. 
Both parties have, therefore, appealed 
against the decision. I will deal with both 
these appeals in one judgment. 

I will first deal with the plaintiffs’ appeal 
which challenges the correctness of the 
conclusions regarding jointness of the 
family and estate in suit. I have consider- 
ed their case in the light of the arguments 
advanced and I am convinced that the con- 
clusion of jointness is correct. I find that 
the following circumstances are clearly 


_ inconsistent with the plaintiffs’ version of 


the devolution of estate by inheritance. It 
is clear that in the mutation enquiry held 
after Laxman’s death, the village was re- 
corded in his widow’s names not because it 
was Laxman’s exclusive property and as a 
matter of right, but as a matter of family 
convenience with the consent of’ all the 
adult surviving co-parceners. It is also 
clear that there is absence of evidence to 
show when the brothers separated from 
each other and what property was taken by 
each out of the property which on the death 
of their father Chango was inherited by 
them. Thisshows that the property was 
ancestral joint family property in their 
hands. The fact that Laxman had no se- 
parate property of his own, clearly supports 
the conclusion that Mauza Kaweli was 
acquired by Laxman not for himself out 
of his separate property, but as the repre- 
sentative and managing member‘of the’ co- 
parcenary and with the help-of joint family 
funds in his hands. Consequently on Lax- 
man’s death the village rightly passed by sur- 
vivorship toRamaand Bhagwat. Thedevolu- 
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‘tion could not, therefore, be altered merely 
because the mutation showed the widows’ 
names as proprietors against the village as 
the result of the arrangement consented to 
by all concerned. At the date of the Mabad- 
lapatra of 1900 the parties, however, thought 
fit to allot to the widows of Laxman an 
equal share with the sons of Rama and 
Bhagwat’s son took a third share in the 
entire estate, and arrangement for separate 
enjoyment was ‘arrived at whereugder in 
lieu of the two shares taken by the widows 
and Bhagwat’'s son Hirbaji they were allow- 
ed to hold as owners for their exclusive 
benefit—Mouzas Gaikhuri and Kaweli—and 
the sons of Rama held in lieu of their rd 
share, the lands at. Mouza Gangalai and 
Bbamodi. This had the effect of giving to 
the three widows a widow’s estate in the 
- 4rd share which included the 7-annas 5-pies 
share of Mouza Kaweli, as the equivalent 
of the interest which they as the widows 
of a sonless and separated Hindu would 


have had in their deceased husband's estate.. 


That such an arrangement is valid is clear 
from the decision of the Privy Council in 
Lakhmi Chand v, Anandi (1). Thus Lax- 
man’s three widows got a widow's estate in 
the said half share of Mouza Kaweli and the 
other half belonged to Bhagwat's son Hirbaji 
plaintif No. 1. it will thus be seen that 
there is absolutely no misconception of facts 
or of law applicable to them, on the part of 
the District Judge, in arriving at the above 
conclusions, as urged by the plaintiffs- 
appellants in their memorandum of appeal. 
As Bhagwat’s son lived with the widows, 
they purported to deal also with his half in- 
terest in the village under their management 
as his guardian de facto and actually sold 
it in 1901. Since then plaintiff No. l’s title 
“was adversely or injuriously affected by the 
sale; the purchaser’s possession was adverse 
to plaintiff No.1 in respect of his aforesaid 
7-annas d-pies share and as such plaintiff 
No. Ils suit filed more than 12 years after 
that date was rightly held barred by time so 
far as his own half interest was concerned. 
Nowasregardsthe remaining half share 
represented by 7-annas 5-pies shareof the 
Mouza Kaweli owned by the widows they hav- 
ing got it under the arrangement as pointed 
ont above, had only a widow's estate in it, 
They could alienate it only under compel- 


(1) 95 Ind. Cas. 566; 51 M. L. J, 59: A. L R.1925 


P. O. 54; 24 A. L. J. 609; 43.0. L. J. 513; 28 Bom. L. 
R. 6} 48 A, 313; (1926) M. W. N. 529; 3 O. W. N: 581 
(P: OJ: 
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ling necessity if the affairs of the estate . 
were such as justified a sale thereof. The 
question of legal necessity to support the 
transfer by the widows and of its ratifica- 
tion by plaintiff No. 1 and the sons of Rama 
was, therefore, material for the proper deci- 
sion of this case The lower Appellate 
Court has held that the sale was not made 
for satisfaction of any legal debts incurred 
by the widows nor was there any necessity 
for the sale. Butthe learned District Judge 
has found as a fact that the village Kaweli 
was deserted by tenants owing to two 
famines preceding the sate; that there was 
loss in the village; that the management 
of the village was nevér a profitable con- 
cern; itis also found that the financial con- 
dition of the widows had become bad and 
critical and that in those days they had 
neither sufficient cattle nor sufficient grain 
to carry on the cultivation oftheentire home- 
farm lands of Mouza Kaweli. Although 
the learned District Judge was in view of 
these circumstances prepared to uphold the . 
sale asan act of prudence and as done in 
the course of proper management of the 
estate, he went off the rail when he assumed 
that the principles on which alienations by 
a Hindu widow are tested do not include 
either an act of prudence on her part, 
or even a transfer made by her in 
the course of proper management of the 
estate. Under the impression that there 
was no authority on theepoint lea came to 
the conclusion much against his personal 
inclinations that the transfer by the widows 
did not bind the revergioners of their hus- 
band. 

I must say this view is opposed to the 
basie principle which is common to, and 
underlies, cases of alienations whether they 
be by managers of ajoint family, or by 
minor’s guardian, or by a Hindu widow. 
The Hindu widow enjoys the same latitude 
in the exercise of her powers as the manag- 


“er of a joint family, or, of an infant's 


estate, possesses, provided “she acts fairly 
to her expectant heirs” as observed in 
Venkajt Shridhar v. Vishnu Babaji Beri (2) 
which was followed by mein Panjabrao v, 
Ramkrishna (3). All that one has, therefore, 
to see is whether the wjdows in this case 
had acted “fairly towards their expectant 
heirs” or prejudicially to their interest. 
We have the authority of thé eminent 


(2) 18 B. 5384; 9 Ind. Dec. (N. s.) 865. 
(3) 95 Ind. Oas. 553; 9 N.. L.J. 70; A. L R. 


» * 
Nag. 332. . me 
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Judge, Mr. Justice West,in Chimanji Govind 
Godbole v. Dinkar Dhondev Godbole (4) to 
support this view. Even though there -was 


“ no absolute legal necessity the sale was up- 


held in this view of he case in the case of 
Venkaji Shridhar v. Vishnu Babaji Beri (2). 
This Court in a Bench case Bhagwat v. 
Anandrao (5) decided by Baker, J. O. and 
Prideaux, A. J. C., upheld a sale by father 
and manager on the ground of its being a 
prudent and beneficial act of management, 
even though it was found that there was no 
legal necessity for the sals so far as his 
minor son was cencerned. 

| There is still another circumstance why 
sale in question should be upheld. The 
transaction of salé has been ratified by 
Rukhan and Sapku as found by the lower 
Appellate Court by attesting the deed under 
circumstances which clearly showed their 
intelligent concurrence in the same. The 
finding is not now open to challenge in 
second appeal. Asconsent by the whole, or, 


by the adult representatives of the body | 


constituting the next reversion, is prima 
facie the best evidence of the existence of 
legal necessity, as also of the propriety and 
bona fide nature of the transactions it fol- 
lows that the defendant who is soto say 
value, to whom the 
widows of Laxman alienated the property 
with express consent of the only expectant 
heirs Rukhan and Sapku who were capable 
of acting and judging of the propriety in 
view of the circumstances then existing, 
cannot be disturbed in her possession over 
the other 7-annas 5-pies share also, at the in- 
stance of Hirbaji, plaintiff No.1, or his'trans- 
feree, plaintiff No. 2, as he also must be 
deemed to have been duly represented in 


‘the transaction, and, in vjew of the long 


delay in filing the suit, to have acquiesced 
in it. I, therefore, uphold the sale of the 
entire 7-annas 5 pies share of Kaweli effect- 
ed by the widows, as binding on the present 
plaintiffs. . 

The result is (2) that the dismissal of the 
plaintifs Nos. 1 and 2’s claim in respect of 
plaintiff No.1’s own share, viz., 7-annas 5-pies 
share as barred by limitation, is maintained; 
(ii) that the sale of the remaining half share, 
viz., 7-atina&s o-pies made by thes widows 
being upheld as a prudent transaction ac- 
tually ratpiied and accepted as binding by 
the then reversioners® representing them- 


* (4) 11 B. 320; 11 Ind, Jur. 342; 6 Ing. Dec. (N .s.) 209. 


(5) 86 Ind. Oas. 515; A. 1. R, 1925 Nag. 302. 
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selves and tlie present plaintiffs also, the 
plaintiffs’ claim in respectithereof is dismiss- 
ed; (114) that-a decree dismissing the appeal 
of the plaintiffs with costs will be passed 
in Second Appeal No. 8 of 1924; and (iv) 
that a decree allowing the defendant's ap-~ 
peal with costs and dismissing the plaintiffs’ 
suit will be passed in defendant's Appeal 


No. 552 of 1923. 
S. A. No, 8 dismissed, 


G. R. D. S.A. No. 552 allowed. 


MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL No. 9 or 1925, 
July 28, 1926. 
Present:—Sir Kumaraswami Sastri, KT., 
Officiating Chief Justice and Mr. 
Justice Curgenven. 

NALAM LAKSHMIKANTHAM 
AND ANOTHER—PLAINTIFFS—APPELLANTS 


VETSUS 
V. J, NARAYANASWAMITYER 

AND ANOTHER — DEFENDANTS — RESPONDENTS. 

Contract Act (IX of* 1872), s. 55—Sale of goods— 
Breach—Non-delivery of goods—Plaintiff not ready 
and willing to pay-~Suit for damages, whether main- 
tainable—-Reciprocal promises. 

In all cases where the performance of a contract 
by the parties thereto is to be simultaneous, each 
party must show that he was ready to perform his 
part of the contract. fp. 987, col. 2.} 

In a suit for damages for non-delivery of goods 
the plaintiff must show that he was ready and able 
to pay for the goods if delivered. Where the plaintiff 
was notin a position to pay he is not entitled to any 
damages for non-delivery. [p. 988, col. 1.] 

Appeal from the judgment and decree of 
Mr. Justice Waller, dated the 3lst October, 
1924, and passed in the exercise of the Ordi- 
nary Original Civil Jurisdiction of the High. 
Court, in C. 8S. No. 656 of 1919. 

Mr. V. Radhakrishniah, for the Appel- 
lants. 

Mr, C. Narasimha Chariar, for the Re- 
spondents. 

JUDGMENT.—This is a suit by the 
plaintiff to recover from the defendant 
damages which he assessed at Rs. 6,250 in 
addition to the payment of Rs. 3,081-4-6 
which he says represents the excess 
amount paid to the defendants in advance 
for good which were not delivered. He also 
claims the value of 3000 gunnies which 
were given to the defendants for the purpose 
of enabling them tosupply the goods. “The 
contract between the plaintiff and the de- 


+ 
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fendants is evidenced by Ex.'A, dated the 
Tth June, 1919, and the contract is that the 
defendants should supply to the plaintiff 
500 tons or 6000 hags‘of oil cake at the 
price and on the terms specified in the 
contract. We are not concerned with the 
quality of packing because the suit is only 
for goods not delivered. The only question 
here is as regards the time of payment for 
and delivery of the goods. By el. 3 of the 
contract the defepdant says “I agree to give 
the goods on board the steamer at Gudda- 
lore as and when the steamercalls at Cud- 
dalore during June-July” and there is also 
the agreement fo hand over ‘a clear Bill of 
Lading.’ The 4th clauseis “delivery to be 
completed by you within one week from 
the date of acceptance and value paid for 
fully.” The 5th clause fixes the price of one 
ton of oil cake at Rs, 110 f. o. c. Cudda- 
lore. The contract was to supply 500 tons 
or 6000 bags. It is admitted that the 
defendants supplied 2364 tons of goods but 
failed to deliver the balance of 2634 tons. 
The plaintiff paid Rs. 28,500 in two instal- 
ments of Rs. 15,000 and Rs. 13,500 and it is 
said that the value of the goods delivered 
was less than the sum advanced by 
Rs, 3,081-4-6 which would ordinarily have 
been carried over in the accounts and 
adjusted towards the subsequent supply of 
goods, In this case what happened was 
that the defendants had with them this 
amount of Rs. 3,081-4-6 and also the 3000 
empty gunny bags in which presumably 
the remaining goods yet to be supplied 
might have been delivered. Then each 
party charged the other with breach of 
contract. As regards the claim for 
Rs.3,081-4-6 and the value ofthe gunny bags, 
the learned trial Judge passed a decree in 
plaintiffs favour and we are not concerned 
with these items here, buthe dismissed the 
plaintiff's suit as regards damages on the 
ground that the plaintiff was notin a posi- 
tion to pay for the goods and that, therefore, 
he having broken the contract was not 
entitled to damages, He was of opinion that 
the plaintiff had not shown that the defend- 
ant was not in a position to deliver the 
goods and that the plaintiff was ready and 
willing to pay the balance. The terms of 
Ex. A show clearly that it is a contract 
the performance of which was reciproeal. 
The plaintiff had to goto the defendant 
with the money and the defendant had to 
deliver the goods to the plaintiff, As re- 
gards the balance of goods to be delivered 
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the plaintiff would have to pay Rs. 26,500. 


The plaintiffs first witness Sriramuliah 
admits that he was sent to Cuddalore to 


take delivtry of the remaining goods with. 


instructions that he should arrange with 
the Imperial Bank to get 75 per cent. 
upon these goodsand with that money pay 
the defendants. The Bank would naturally 
demand possession of the goods before it 
lent any money. In this case the Bank 
refused to pay anything more than 60 per 
cent. of the value of-the goods. There is 
no evidence on the plaintiff's side to show 
that when the Bank refuged to pay over 60 
per cent. the balance was Sent from Madras so 
that the plaintiff would be in a position to 
perform his part simultaneously with the de- 
livery which he demanded from the defend- 
ants, One would have expected evidence on 
the plaintiff's side as to any instructions 
given to the agent from Madras as regards 
the payment of the balance for the goods yet 
to be delivered. Nor is there any evidence 


-on the plaintiff's side to show that the 


plaintiff's firm had any cash in Madras 
which it could have transmitted to the 
agent to make him cover up the deficiency 
of the amount between 60 and 70 per cent. 
and any further deficiency that may arise 
when the goods were actually delivered. 
The main argument of Mr. Radha- 
krishniah is that the defendants had not 
in their possession the remaining quantity 
of bags to be delivered and thag they not 
having been in a position to deliver the 
remaining bags, it did not matter whether 
the plaintiff had money with him or not, 
the breach being on their part. I think 
that in all these cases where the perform- 
ance is to be simultaneous, each party must 
show that he was ready to perform his part 


of the contract’ The defendants if they. 


claim anything from plaintiff must show 
that they had the 6000 bags in their 
custody whieh would enable them to give 
delivery the moment the money was paid. 
Supposing the defendant has not got in 
his possession the goods but they are under 
some pledge, thenthe plaintiff would very 
well ba entitled to say that he would not 
part with his money before the defendant 
was in a position to deliver the gogds free 
from the pledge. Similatly if the plaintiff 
went tothe defendant without the money, 
the defendant can very well say “d am not 
going to part witheven a single bag unless 


you are ready to pay for the goods and take. 
delivery of the same.” There is no evi- ' 
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denee in-this case toshow that if the money 
had been tendered to the defendants they 
could not have bought the goods elsewhere 
.and delivered them over. Thére is no 
necessity for them jo have all the goods in 
their own possession if they could get them 
elsewhere and make delivery. It seems, 
therefore, on the findings of the learned 
trial Judge that it is not shown that the 
defendants could not have performed their 
contract, the plaintiff would not be entitled 
to any damages for breach of the contract 
seeing that he must do everything to show 
his readiness and willingness to perform 
his part of the contract. 

“ In these circumstances, we think that the 
decision of the learned trial Judgeis correct 
and the ground on which the plaintiff relied 
to show his readiness and willingness to 
perform his part of the contract not having 
been made out, we have to conclude that 
he was responsible for the breach of it and 
as such he is not entitled to any damages. 


The appeal fails and is dismissed with. 


costs, 


vV. N. V. Appeal dismissed. 


NAGPURJUDICIAL COMMIS- 
SIONER’S COURT. 
Seconp Civin APPEAL No, 262-B or 1924, 
August 18, 1926. 

Preseni:—Mr. Kinkhede, A.J. ©., 
MOHMAD SUJAT—Derenpanr— 
APPELLANT 
persus 
OCHANDBI—P raintirr— RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 41—~ 
Mutation of names and entry in Record of Rights, 
whether create title—Purchaser acting on entries 
merely--Good faith-~Burden of proof. 

It is of the essence of s. 41 of the Transfer of 
Property Act that the conduct of the real owner must 
induce a belief in the transferee that the transferor 
had power to make the transfer. [p. 988, col. 2.] 

Mutation of names by itself creates no proprietary 
title but is merely a statement of the facts which 
existed as to the possession of the property. [p. 988, 
col. 2: p, 989, col. 1.] ; 

Chokhey Singh v. Jote Singh (1), followed. 

A purchaser who acts upon a mutation only or 
any entry in the Record of Rights, as evidence of 
title, does so at his risk, as neither of the entries 
can supply the place of a title-deed and the burden 
of proof which law lays upon him to prove that he 
acted in good faith 1s consequently enhanced. fp. 
989, col. 1.] = Ean i : 

Where the transferor traces his title by inheritance 
it is incumbent on a transferee to use reasonable care 
in ascertaining, whether the transferees were the 
* only persons on whom the inheritance devolved or 


* there were some other co-heirs alec. [2bid.] 
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Appeal from the decree of the Additional 
District Judge, Amraoti, dated the 5th July, 
1924, in Civil Appeal No. 98 of 1924. 

Messrs. A. V. KRare and W. B. Pendhar- 
kar, for the Appellant. 

Mr. G, L. Subhedar, for the Respondent. 

JUBDGMENT.—One Sifdarkhan who 
owned Survey No. 23 of Mouza Shirajgaon 
died several years ago leaving behind two 
sons Samdarkhan and Mastekhan and one 
daughter named Chandbi, who is plaintiff- 
resporfdent in this case. The two brothers 
sold the field to one Baliram on 19th 
February, 1922, and Baliram sold it to 
defendant-appellant on lOth (February, 
1923. Plaintiff claims 1/5th share in that 
field. The defendant urged in the first 
Court that the plaintiffs claim was barred 
by limitation and also to protection under 
s. 41 ofthe Transfer of Property Act, The 
defence prevailed in the firat Court and the 
suit was dismissed and the plaintiff, there- ' 
fore, went up in appeal tothe Additional 
District Judge, Amraoti. The Additional 
District Judge allowed the plaintiff's appeal 
and decreed the claim. It is against this 
decree that the defendant has come up in 
second appeal. 

The Additional District Judge formulat- 
ed the following points for consideration as 
being necessary to be established in a 
case coming under s. 41 of the Transfer of © 


_ Property Act. 


The transferee has to prove (1) that the 
real owner allowed another person to hold 
himself out as the owner of the field, 
(2) that the transferee purchased it for 
value from the apparent owner in the be- 
lief that he was the real owner, and the 
real owner has to prove, (2) either direct 
or constructive notice of the real title, or 
(4) circumstances which would put the 
transferee on inquiry which if prosecuted 
with due care and attention would lead 
to the discovery of the real title. 

It will thus be seen that it is of the 
essence of s. 41 that the conduct of the. 
real owner must induce a belief in the 
transteree that his transferor had power to 
make the transfer. The Additional District 
Judge was right in the view which he took 
that mutation of names by itself created 
no proprietary title: see Chokhey Singh v. 
Jote Singh (1), Mutation is merely astate- 


(1) 1 Ind. Cas. 168; 31 A. 73; 11 Bom. L. R. 69: 13 
C. W., N. 274:6 A. L. J. 100: 9 C. L. J. 151; 5 M. L. 
T, 16% 19 M. L. J. 123; 36 I. A. 38; 12 0. C. 288 
(P. Q), - 
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ment of the facts which existed as to the 
possession of the property. Consequently 
it follows that neither the mutation entry 
nor the entry in the Record of Rights can 
supply the place of a title-deed and a pur- 
chaser whoeaets upon such an entry as 
evidence of: title does so at his risk; and it 
enhances the burden of proof which law 
lays on him to prove that he acted in good 
faith. If the title of the transferors was 
based upon mere prior transfers and they 
had the custody of the title-deeds showing 
them as the apparent purchasers of the 
property, the matter would have been 
different, but here the title was by inherit- 
ance froma father and it was incumbent 
on the transferees to have used reasonable 
care in ascertaining whether the transferees 
were the only persons on whom inherit- 
ance devolved or there were some other 
co-heirs including females. The fact that 
the trausferors were Muhammadans ought 
to have put-the present dsfendant and his 
predecessors-in-interest on enquiry as to 
whether there was any female heir in 
addition tothe two transferors. The lower 
Appellate Court has given very good reasons 
for holding that the original purchaser 
wholly avoided the knowledge of the ven- 
dor's title. This was nothing short of wil- 
ful abstention from enquiry upon a crucial 
point which affected the degree of reason- 
able care and good faith, whichis neces- 
sary to be established by a person claiming 
the protection of s. 41, Transfer of Property 
Act. The finding as to absence of reason- 
able care and good faith on the part of 
the appellant and his predecessor is a find- 
ing of fact and I cannot go behind it in 
second appeal. l 

There is yet anotherreason why I should 
be disinclined to interfere in second ap- 
pealand it is thatthe present appellant 
has, on the facts found, failed to prove 
that the possession of the plaintiff's two 
brothers was in- any way adverse to her 
knowledge for over 12 years prior to the 
suit. On the contrary the lower Appellate 
Court's finding is that until Baliram pur- 
chased the field in 1922, plaintiff was in 
constructive possession of it through her 
brothers. In any case the possession of the 
brothers was equivocal until 1922 and it 
was the present defendant’s duty to show 
that it had become adverse long prior that. 
Under these circumstances no proper case 
is eee out for interference in second ap- 
peal. 


RAMANA GOUNDAN V, VELLAPPA GOUNDAN. 989 


.The appeal fails andis d ` ed with ° 
costs, . 
G. R. De Appeal dismissed. 





MADRAS HIGH COURT. 
SECOND OIVIL APrEaL No. 412 of 1923. 
March 9, 1926. 
Present:—Justice Sir Charles Gordon 
- Spencer, Kr. 

RAMANA GOUNDAN AND OTHER — 
DEFENDANTS- Å PPELLANTS 

VETSUS : 

VELLAPPA. GOUNDAN AND orugrs— 

Po a E 

ei. G, ct 0 ; 0. IX, T. AA 
0. XXXI Vir. 6 Bx A morigage ee 
setting aside decree on deposit by mortgagor of decree 
amount-——Revised decree for full amount, legality of. 

Order XXXIV, r. 9, C. P.O., recognises oniy one 
method of payment into Court under the preliminary 
decree and where no such payment is made the 
Court is bound on the application of the decree-holder 
to pass a final decree for sale. [p. 991, col. 1.] 

When money is deposited under O. IX, r. 13 and 
the ex parte decree is set aside, the decree which is 
passed after a fresh trial is always for the full amount 
claimed and not for the full amount claimed less the 
amount deposited. It is only when payment is made 
under O.-XXIV that a decree is passed after giving 
credit for the amount deposited. [ibid ] 

In the case of deposits under O. IX, r. 13, itis the 
practice to add a note to the decree to the effect that 
a sae eg er to draw the amount in 
ce balance ior o PRE the degree only for 

econd appeal against a decree o 
Court of the Second Additional Sukerna 
Judge, Coimbatore, in ‘A. S. No. 11 of 1922 
(A. 5. No. 44 of 1922, District Court, Coimba- 
tore), preferred against that of the Court of 
the Principal District Munsif, Coimbatore 
in O. 8. No. 710602 1920. 

Mr. S. T. Srinivasa Gopalachari, for the 
Appellant. 

Mr. N. Sivaramakrishnier, for the Re- 
spondents. _ 

JUDGMENT.—Second appeal by de- 
fendants against the decree of the Court of 
the Second Additional Subordinate J udge 
Coimbatore, in A. 8. No. ll of 1929 
(A. S. No. 44 of 1922 on the file of 
the District Court). The facts giving rise 
to this second appeal are thes¢. “The de- 
fendants instituted a suit against the 
plaintiffs oa foot of a hypothecatjon bond 
and obtained a préliminary decree for 


Rs. 1,530-2-8 on 26th-July, 1918 The plaint. 
iffs applied to, have the decree sat aaide and ie 


it was set aside with the consent of the 


4 


Waa. 
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conclusion that no separate suit lay for the 


relief claimed and that the defendants were 
not bound to give. credit for the amount 
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' defendants on the plaintiffs depositing into 
* Court -the full decree amount inclusive of. 
costs. The suit was re-heard anda revised ` 


‘preliminary decree was passed on loth Mareh 
1919. Against thise decree the plaintiffs 
appealed and the appeal was dismissed on 
20th October, 1919, Thereupon the defend- 
ants applied to have a final decree passed 
' and this was done on 25th November, 1919. 
In pursuance of this decree the mortgaged 
properties were sold on 8th March, 1920,.and 
realised a sum of Rs. 1,010. The amount 
due under the final-decree was Rs.1,634-3 4 
with subsequent -interest and costs and 
giving credit for Rs. 1,010, the defendants 
applied fora persohal decree against the 
plaintiffs for the balance and attached the 
amount that had been deposited in Court 
when the first preliminary decree was set 
aside. The plaintiffs received notice of 
this application on 12th June, 1920, and in- 
stituted the suit from which this second 
appeal ariseson 12th July, 1920, fora de- 
claration that the final decree and all sub- 
sequent execution proceedings were null 
and void and not binding on them. The 
allegations on which this relief was sought 
are to be found in paras. 10, IL and 12 
of the plaint. They are to the effect “that 
they (plaintiffs) were kept in the dark 
about the proceedings relating to the pass- 
ing of the final decree, that the present 
defendants so contrived that no notice was 
personallyeserved on them in those pro- 
ceedings, that the mortgaged properties 
which were worth not lessthan Rs. 3,500 
were sold for a shockingly low price of 
Rs. 1,010, that there was no publication at 
all of the sale proclamation in the vil- 
lage, that the valuation given in the sale 
proclamation as also the upset price fixed 
were too low; and thatthe decree amount 
having been already deposited in Court, 
there was no necessity at all for further 
proceedings by the defendants and that the 


conduct of the defendants in applying for’ 


a final decree for the entire amount behind 
the back of the plaintiffs and ignoring the 
Court deposit, was highly improper and 
fraudulent.” The defendants traversed all 
the allegations in the plaint and also con- 
tended thatthe syit was not sustainable 
and that the remedy of the plaintiffs, if any, 
was under O. XXI, r. 90, O. P. C., as also 
under O. IX, r. 13. >» 

No oral evidence was adduced before the 
District Munsif, and on the documentary 
"evidence placed before him he came to the 

` l 


AN 


which had been deposited when the first 
preliminary decree was set aside. On ap- 
peal the learned Subordinaée, Judge held 
that the defendants were bound to give 
credit for the amount in deposit, that they 
have failed to do so, and that their conduct 
in getting a final decree passed for the 
entire sum due was fraudulent; and rely- 
ing. upon a decision in Hatem Ali Khund- 
karv. Abdul Gaffur Khan (1) he reversed 
the decree of the first Court and passed a 
decree for the plaintiffs. ; 

It was contended before me that this 
finding was wrong and the question to be 
considered, therefore, is, whether the defend- 
ants were bound to give credit for the 
sum of Rs, 1,530-2-8 which was deposited 
in Court by the plaintiffs on 4th September, 
1918, and whether they were entitled only 
to have a final decree passed for the bal- 
ance. 

' The ©. P. C. provides for payment into 
Court before decree and after decree and 
the provisions relating to payment into Court 
before decree are contained in O. XXIV. 
Order XXI, r..1 provides for payment into 
Court after decree. Inthe present case the 
amount of Rs. 1,530-2-8 was not paid into 
Court under either of these provisions and 
the payment was made under O. IX, r. 13. 
It was contended that inasmuch as the 
payment was made and the ex parte decree 
was set aside with the consent of the de- 
fendants it must be taken that they con- 
sented tothe amount going in discharge 
of any decree that would ultimately be 
passed in the suit. This contention appears 
to me to be untenable, because, had there 
been any such understanding the revised 
preliminary decree’ ought only to have 
been passed for Rs. 1,634 minus Rs.1,530-2-8 
and not for Rs. 1,634. The plaintiffs ap- 
pealed against the revised preliminary de- 
cree, and no contention to this effect was. 
taken inthe grounds of appeal. The re-- 
vised preliminary decree having been for. 
the sum of Rs. 1,634 and this decree hav- 
ing been confirmed in appeal, the defend-. 
ants applied under O. XXXIV, r. 5, C, P.O., 
for having a final decree for sale passed. 
This rule enacts that ifthe amount declar- . 
ed to be dua under the preliminary dgcree 
was not paid into Court, the Court was 
bound to passa fina] decree forsale. The. 
(1) 8 0. W. N. 102. 
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ruling in Hatem Ali Khundkar v. Abdul 
Gajfur- Khan (1) has no application, be- 
cause, in that case the money was actually 


paid into the hands of the decree-holder — 


outside the Court and having received the 
money it wgseincumbent upon him when 
applying for the final decree to give credit 
for the amount he had received. There 
was no such payment in the present case, 
and, as observed in Singa Raja v.-Pethu 


Raja (2), O. XXXIV, r..5, O. P. C..recog- 


nised only one method of payment into 
Court under the preliminary decree and no 
. such payment having been made, the Court 
- was bound on the application of the de- 
eree-holder to pass a final decree for sale, 
It was urged that the defendants were 
bound to have brought to the notice of the 
Court when the final decree was passed, 
that there was in deposit Rs. 1,530 and 
odd; but I fail to see how any such legal 
duty was cast on them. It may be stated 
that it was equally open to the plaintiffs 
after the appeal had been dismissed, to 
apply to the Court to have the amount they 
had deposited appropriated towards the 


sum decreed under the revised preliminary ~ 


decree. In any event it does not appear 
to me that the conduct of the defendants 
amounted to a legal fraud. In my experi- 
ence when money is deposited under O. IX, 
r. 13 and the ex parte decree is set aside, 
the decree which is passed after a fresh 
trial is always for the full amount claimed 
and not for the full amount claimed less 
the amount deposited. It is only when 
payment is made under O. XXIV that a 
decree is passed after giving credit for the 
amount deposited. In the case of deposits 
under O. IX, r. 13 what is done is to add a 
note to the decree to the effect that it is 
open tothe plaintiff to draw the amount 
in deposit and that he is to execute the 
decree only for the balance, 

For all these reasons, it appears to me 
that the finding of the learned Subordinate 
Judge cannot be supported. This view of 
mine is not by itself sufficient to dispose of 


the appeal because, the other allegations 


made in paras. 10 and ll ofthe plaint to 
the effect that the defendants fraudulently: 
contrived to keep the plaintiffs in the dark 
with regardto the proceeding leading to 
the passing of the final decree and that 
they bave caused false endorsement of. 
service to be made on the summons, were 


(2) 48 Ind. Cas. 196; 42-M. 61; (1918) M. W. N. 809; 
89 M, L, J, 579; 8 L. W. 497; 24 M, L, T. 501. 
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not gone into by the Court of first in- 
stance. The acts referred to in paras. 10 and 
11 ‘of theeplaint may amount to legal fraud 
and in that case a separate suit to set aside’ 
the final decree would Pie. 

I, therefore, call fora finding from the 
lower Appellate Court on the following 
issue “Are the allegations made in paras. 10 
and ll of the plaint true and were the de- 
fendants guilty of fraud, and, if so, was the 
final decree and the sale that followed 
vitiated by fraud?” The finding will be 
submitted in six weeks from the date on 
which the records are recéived in the lower 
Appellate Court.and the lower Appellate 
Court will receive such evidence as is ad- 
duced by the parties. Ten days for objec- 
tions after the receipt of finding from the 
lower Appellate Court. 





-In pursuance of the order contained in 
the above judgment, the Principal Subor- 
dinate Judge of Coimbatore, submitted the 
following 

FIN DING.—This case has been remand- 
ed for a finding on the following issue:— 

“Are the allegations made in paras, 10 and 
11 of the plaint true and were the defend- 
ants guilty of fraud, and if so, was the 
final decree and sale that followed vitiated 
by fraud?” 

* K Æ *K * 

No case of fraud has been madeout, and 
the issue is decided agaénst the*plaintiffs. 
There is uo evidence that fraud of any 
kind wascommitted in any of the proceed- 
ings connected with the’final decree or the 
execution proceedings. 

An attempt has been made to suggest 
that there is another Vellappa Goundan 
in the village who owns the adjoining land 
and who is also the son of Thevanna Gound- 
an and who is known as Moola Thottan The- 
vanna Goundan. The suggestion looks as 
if the proclamation was affixed to his land 
or that his signature was obtained and no 
attempt has been made to produce and file 
those papers and show that any fraud was 
actually committed. First plaintiff is a 
signatory, and if really his suggestion is 
true, it is capable of specific proof. Thus, 
the allegation that the sale notice Mas been 
returned witha false endorsemgnt of per- 
sonal service and that first plaintiff's signa- 
ture is aforgery is mot attempted to be 


substantiated by plaintiff, ; 


This second appeal coming on for final 





$ 
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. hearing after the return of the finding 
of the PrincipalSubordinate Judge, Coimba- 
tore, upon the issue referred by this Court 
for trial, the Court delivered the following 

JUDGMENT.—I accept the finding of 
the Subordinate Judge. that there was no 
proof of fraud in obtaining the final decree 
and inthe subsequent proceeding. 

The second appeal is allowed and the 
decree of the District Munsif is restored 
with costs of the appellants, payables by 
the first respondent personally and out of 
the estate of the seéond respondent in this 
Court and in the -lower Appellate Court 
including: the costs, of the remand. 

V. N. V. Appeal allowed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Srconp Givin Appia No, 284-B or 1925. 
August 30, 1926. 
Present:—Mr. Kinkhede, A. J.C. 
PUNDLIK DIWAKAR—PLAINTIFE— 
APPELLANT 
versus 
UBRKUDA AND ANOTAER— DEFENDANTS — 
RESPONDENTS. 

Evidence Act (I of 1872), s. 116—Estoppel against 
denying landlord's title before surrendering posses- 
sion. 

Unless a lessee surrenders possession to the lessor, 
he is bound by estoppel under s. 116 of the 
Javidence Act and cafinot repudiate his landlord's 
title and set up title in another person. [p. 992, col. 


1. 

‘pitas Kunwar v. Desvaj Ranjit Singh (1), Ganpat 
Rai v. Multan (2) and Mathra Prasad v. Gokal Chand 
(3), followed. 

Appeal against the decree ofthe Addition- 
al Distriet Judge, Amraoti, dated the 22nd 
April, 1925, in Civil Appeab No. 287 of 1924. 

Mr. S. B. Gokhale, for the Appellant. 

Mr. K. K. Gandhe, for the Respondents. 

JUDGMENT.—This case has not been 
properly handled in the lower Appellate 
Court. The plea of estoppel does not appear 
to have received proper and full attention. 
Similarly a very strong piece of evidence 
showing that the defendants’ predecessor, 
Nama, had attorned to plaintiff and taken a 
lease from him and paid rent to him after 
having Beef let iato possession by him 
which we Gnd inthe deposition of D. W. 
No. 1 has also escaped its attention. More- 
ever, a perusal of thé plaint in the mort- 
gagee'’s Suit No. 12 of 1913 clearly shows 
that the mortgagee had admitted that he 
was out of possession since June 1906 (see 


PUNDLIK DIWAKAR V, URKUDA, 


(97 I, 0. 1926] 


para.4 ofthe plaint in that suit from the 
record of that suit which is before me). 
There are also tha Perepatraks Exs. P-1 
and P-2: one of 191819 which shows 
plaintiff, Pundlik, as kabjedar and that of the 


- following year 1919 20 which shows Nama as 


wahitdar of field No. 28. Thelower Appel- 
late Court’s observationsthat the mortgagees - 
continued in possession as usufructuary 
mortgagees was pure assumption and 
directly opposed to the evtdence on record. 
This has landed that Court into a still 
greater mistake of treating Nama as a lessee 
of the mortgagee in the years 1919-20 and 
1920-21 and into holding that defendant 
No. 1 was his lessee in the subsequent years, 

The trial Court had framed Issues Nos, 3 
and 3 (a) which cover the question of the 
leases taken by Nama from the plaintiff 
as per kabuliyats Exs. P-5 and P-7, dated 
lith March, 1916, and 15th May, 1918. The 
finding as given in para. 8 of the judg- 
ment on Issue No. 3 is that the kabuliyats 
were executed by Nama, These kabuliyats 
clearly establish an acknowledgment by 
Nama the predecessor-in-interest of the 
present defendants that he held the land 
in suit from plaintiff. These pieces of 
documentary evidence coupled with the 
oral testimony of P. W. No. 2 and D, W.. 
No. 1 clearly proved that Nama had deliver- 
ed possession to plaintiffand then he again 
entered into possession as plaintiff's lessee 
under the terms of the kabuliyat dated the 
llth March, 1916, Ex. P-5. Having thus been 
let into possession by plaintiff, Nama could 
not deny the lessor's (plaintiff's) title to the 
land. His descendants also could not. The 
lower Appellate Court does not appear to 
have considered this aspect of the case in 
the light of the ruling of the Privy Council 
reportedas Bilas Kunwar v. Desraj Ranjit 
Singh (1) which lays down that unless the 
lessee surrenders possession to the lessor he 
is bound by estoppel unders. 116, Indian 
Evidence Act, and cannot repudiate his 
landlord’s title and setup -title in another 
person. ‘The cases ‘reported as Ganpat Rat 
v. Multan (2) and Mathra Prasad v. Gokal- 
Chand (3) also make this position still 
clearer, 


(1) 30 Ind. Cas. 299; 37 A. 557; 19 O. W.N. 
29M. L. J. 335;2 L. W. 830; 18 M. LT, 218: an 
L. J. 991; 17 Bom. L. R. 1008; 22 ©. L. J. 516; (1915) 
M. W N. 757; 42 L A 202 (P. ©). 
mo 33 Ind. Oas. 97; 38 A. 226 at p. 229; 14 ‘A, L. J. 

(3) 51 Ind. Oas. 548; 41 A. 654; 17 A, L. J. 835: 
U.P. L. R. (A) 100, oa 
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| ‘Phe second lease, Ex, P-7, was dated the 
loth May, 1318. It was for 3 years and 
has,. therefore, been held inadmissible for 
‘the purpose of affecting the immoveable 
property. But could be used for a collateral 
purpose, namely, to prove the executant’s 
admission that he held under plaintiff. This 
admission coupled with previous kabuliyat 
dated. 11th March, 1916, Exhibit P-5, was 
sufficient to shift the omission on. the 
defendants to prove thathe orthey did not 
hold under the plaintiff. es 
. As the case has not been approached from 
the right point of view and has been wrong- 
ly -decided, I set aside the decree dismiss- 
ing the suit and direct the lower Appellate 
Court to re admit the appeal to its original 
number and decide it according to law, 
after calling upon the plaintiff to file a 
certified copy of the plaint in the mortgage 
suit containing the mortgagee’s admission 
that the mortgagor had taken back posses- 
sion in 1315 Fasli (June 1906) and getting 
it duly. proved unless the defendants admit 
the fact of the mortgagee’s having lost 
his. possession over the field No. 28 since 
1315 Fasli as admitted by the mortgagee in 
the aforesaid plaint. 4 
As the appellant is to blamefor tke mis- 
take resulting in the dismissal of his suit, 
it is directed that he shall not get his costs 
of this Court. The respondents will pay 
their.own costs. The costs of the lower 
Courts will abide the result. 
JG. R.D. Case remanded. 


vA 


MADERAS HIGH COURT. 
~ FULL BENCH. 
Rererrep Case No. 19 or 1925, 
April 21, 1926. 
Present:—Justice Sir Charles Gordon 
` Spencer, Krt., Mr. Justice Krishnan and 
o Mr, Justice Beasley, 
Tas BOARD or REVENUE, MADRAS— 
REFERRING AUTHORITY 
versus ; 
MOOPANNA SOMARAZU AND ANOTAER— 
| RESPONDENTS, 
Madras Stamp (Amendment) Act (VI of 1922), Sch. 
IA, Art. 83 (a)—Mortgage-deed containing covenant 
entitling. mortgagee to obtain possession on certain 
contingency--Document,, whether comes under Art. 23 
eae ain “agreed to be given,” meaning of~ 
iseal Sfatutes, construction of. 
The words “agreed to be given" in Art. 33 (a) of 
the Madras Stamp (Amendment) Act should not be 
ponstrued as covering cases of agreement to give 
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possession on the breach of a certain covenant, or on 
the happening of a future eyent which may or may 
not happen, but only cases where by the words of 
the document possession is directly agreed to be 
given. [p. 99% col. 1.] l 

A mortgage-deed, therefore, which provides that 
the mortgagor shall bein pd&session so long as he 
made certain payments but that on default the mort- 
gagee shall take possession falls within Art. 33 (b) 
and not Art. 33 (a) of the Madras Stamp (Amendment) 
Act. [p. 995, col. 2.] 

A mortgage document which provides not for the 
mortgagor to give possession but for the mortgagee fo 
take possession if he thinks fit does not come under 
cl. (a of Art.33 of the Madras Stamp (Amendment) 
Act. [p. 995, col, 2] . 

Where a taxing Act like thè Stamp Act imposes 
a pecuniary burden onthe subject the construction 
most beneficial to the subject should be adopted in 
cases of doubt. [p. 995, col. L] e . 

Case stated under s. 57 of Act II of 1899, 
Indian Stamp Act, by the Secretary to the 
Commissioner of Excise, Triplicane, Madras, 
in his lettér C. R. No. 564 Mis. of 1925, dated 
22nd September, 1925, for the decision of 
the High Court on the question of the 
stamp duty chargeable on the document 
which forms an annexture to G. O. No, 1625 
(Development, dated the 18th September, 
1924), : 
| The Advocate-General, for the Referring 
Authority. l 

Mr. P. V. Ranga Row, for the Respond- 


ents, 
JUDGMENT. 

Spencer, J.—The question before us 
is whether documents, of which we have 
a specimen form here are mortgage-deeds 
of the description define in Art. 33 (a), 
Sch. 1-A, of the Madras Stamp Act VI 
of 1922 in these words;—‘‘Mortgage-deed 

* $ ü when possession of the 
property or any part of the property com- 
prised in such deed is given by the mort- 
gagor or agreed to be given.” Inthe Stamp 
Act XVIII of 1869 the description ran 
differently. It was a mortgage-deed of this 
class only when possession of property com- 
prised therein was given by the mortgagor 

.at the time of execution. Then in Act. 
I of 1879, the words “at the time of execu- 
tion’ were transposed from the end to the 


* 


` beginning of the sentence and the descrip- 


tion ran thus: “When at the time of 
execution possession of the property or any 
part of the property comprised iy such 
deed is given by the moftgagor or agreed 
to be given.” In the present Act,¢he words 
“at the time of execufion” have been alto- 
gether dropped. Therefore, we have only to 
consider whether possession of fhe property 
is either given*by the mortgagor or agreed 
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“to be given under the document that is 
before'us. The decisions in the Anonymous 
case (1) and Hinganghat Mill. Co. Lid. v. 
Rekchand Bhikamchand (2) being decisions 
upon Acts which are not now in force, 
serve rather as guades for the interpretation 
of the present Act than asauthorities. The 

. mortgage-deed before us is in the form of 
aa English mortgage. Themortgagor gives 

‘a certain parcel or piece of land to the 
mortgagee “to have and to hold” subject to 
the proviso for redemption therein con- 
tained. Then there is a covenant that the 
mortgagee shall- permit the mortgagor to 
retain possession of the premises so long 

as he shall make the annual payments as 

‘stipulated, the net result of which is that 
the mortgagor remains in possession and 
thus possession is not immediately given 
‘by the mortgagor of the property com- 
prised in the deed. But there is a provi- 
sion at the end of the document providing 
that, if default is made in payment of 
certain annual instalments, the mortgagee 
may at any time thereafter enter into and 
upon the said piece of land and premises 
and shall thenceforth . quietly possess and 
enjoy thesame. The question is whether 
this covenant amounts to an agreement to 
give possession. J think that the main 
agreement between the parties,is that pos- 


session should not be given to the mort-’ 


gagee in the first instance as the result of 
the execution of the mortgage-deed and 
that thisg@ovenanj for the mortgagee enter- 
ing on the property in case of the mort- 
gagor making default in payment is a 
subsidiary agreement which is only to take 
effect’ upon a certain contingent event hap- 
pening which may never happen. Under 
these circumstances lam of opinion that 
this document is one in which possession 
is not given or agreed to be given and that 
it falls under Art. 33 (b) of the Act. 
Krishnan, J.—This isa Reference by 
the Board of Revenue forthe decision of 
the High Oourt, the question of the proper 
stamp duty payable on the document sub- 
mitted to us. That document is in the 
form ofan English mortgage. The ques- 
tion we are called upon to decide is whe- 
ther this mortgage falls under Art, 33 (a) or 
33 (b) ef the pregent Madras Stamp Act, 
Beh. I-A. To make it fall under cl. (a) it 
is necessary that “the possession of the 
property*or any partofthe property com- 
. (1): 10 0. 274; 5 Ind. Dec. (N. a) 184, 
° 8 B. 310; 4 Ind. Deo, (xN, a.) 581.6 
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prised in the deed should be given or 
agreed to be given.” If it does not fall 
under cl. (a) it must fall under cl, (b). This 
question was cansidered on a reference. 
with regard toa similar document in the 
Anonymous case (1) but under the previous 
Stamp Act of 1879, Art. 44, Sch. I. There 
is a difference in the wording of that Act 
and the present Act with which we are 
now dealing. The words “at the time of 
execution” have been omitted in the present 
Act., It. was held by the learned Judges 
that the document before them did not 
fall under cl. (a) but only under cl. (b). As 
the Act has been changed, it isno doubt 
true as my learned brother says that the 
case cannot be treated as an authority, 
nevertheless, it is useful guide as to the 
construetion to be placed upon the Article 
as itis now worded. The question of what 
stamp duty is payable on a document must 
necessarily be decided on the words of the 
document and the terms it embodies. There 
can be no doubt that, under the document 
before us possession is not given by the 
mortgagor to the mortgagee for by express 
stipulation the mortgagor is to continue In 
possession. The covenant with reference 
to possession is that on a certain event 
happening, namely, on the mortgagor's de- 
fault to pay in time the instalments fixed 
in the document, the mortgagee has the 
power to sell the property if he so chooses, 
or to take possession of the property in 
case he thinks fit to do so. The question 
then is, whether this document can be 


treated as a document by which the mort- 


gagor has agreed that possession of the 
property should be given to the mortgagee 
within the meaningof cl. (a). Iam inclined 
to think that the words “agreed to be given 

in cl, (a) should mot be construed in too 
wide a sense as the Advocate-General 
argues but that these words should bs 
restricted to the manner the Judges of the 
Oaleutta High Court did. Mitter, J., says 


‘with reference to these words in cl. (a), 


“Í am of opinion that cl. (a) of Art. 44... 
covers only those mortgage-deeds in which 
as security for the money advanced on 
mortgage, possession of the property or any 
part of the property mortgaged is actually 
given or agreed to be given. Butit does 
not include mortgage-deeds in which it is 
stipulated that the mortgagee would be 
entitled to take possession of the property, 
or any portion of the property mortgaged 
in case there should be any breach of the 
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covenants of the deed. The word ‘given’ in 
the clause in question seems to meto point 
out that only those transactions are intend- 
“ ed to be covered where the transfer of pos- 
session takes place in consequence of the 
agreement on the part of the mortgagor to 
deliver over Possession as part of the secur- 
ity of the mortgage-money. But, where by 
virtue of a stipulation in the mortgage-deed, 
the mortgagee becomes entitled to enterupon 
possession quite imrespective of the consent 
of the mortgagor to make over possession, 
the clause in question does not apply....” 
Lam inclined to think that that is the 
proper connotation of the words “agreed to 
. be given.” These words do not really cover 


a case where on a breach of covenant power 


is reserved for the mortgagee to take pos- 
session if he thinks fit. That will be 
putting too large an interpretation upon 
the words “agreed to be given.” The prin- 
ciple is that in cases where a taxing Act 
like the Stamp Act imposes a pecuniary 
burden upon the subject, the construction 
most beneficial to the subject should be 
adopted in cases of doubt, Iam, therefore, 
of opinion that the words “agreed to be 
given” should not be construed as covering 
cases of agreement to give possession on 
the breach of a certain covenant, or on the 
happening of a future event which may or 
may not happen, but only cases where by 
the words ofthe document possession is 
directly agreed to be given. This view is 
also supported by the judgment of Field, J. 
in the same Calcutta case. Garth, C. J., 
takes a slightly different view based upon 
the words “at the time of execution.” But 
these words are not nowin the Act and, 
therefore, his judgment is not of much use 
tous. There is, however, one sentence in it 
to which I shall draw attention. It ex- 
.presses forcibly that too large a construc- 
tion should not be placed upon the words, 
He says at p. 2784: : 

“Again, if the Advocate-General’s view 
were correct, cl. (a) would be applicable in 
all cases where possession of the property is 
agreed to be given at any distance of time, 
or under any conditions, even temporarily, 
for non-payment of interest. I cannot 
think that the Legislature meant to extend 
so largely, or so unreasonably, the class of 
mortgages which are to be chargeable with 
the higher duty,” 

There is a further point here and that is, 
that even if we construe the words “agreed 
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to ba given” as covering cases where on 
the breach of a covenant possession is to 
be given tgthe mortgagee, such an agree- | 
ment dows not exist here, for here the 
agreement is not for the*mortgagor to give 
possession but forthe mortgagee to take 
possession if he thinks fit. Such a case 
does not seem to come under cl. (a). This 
is what Field, J. says on the point: 

“Now although there is an authority to 
the mortgagees and trustees to take posses- 
sion upon the happening of certain events, 
I think it impossible to ‘say that there is 
any agreement by the-mdrtgagor to give 
possession.” , i 

The mortgagor, on the breach of cove- 
nant, may refuse to give possession and 
drive the mortgagee to a suit to enable him 
to enforce the covenant as regards posses- 
sion. A document that contains such a pro- 
vision is, I think, not contemplated by cl. 
(a) of Art. 33. 

I, therefore, agree with my learned brother 
that this document is not a document which 
falls under cl. (a), but under cl. (b), and 
should be stamped accordingly. 

Beasley, J.—I agree. 


V.N. Ve Reference answered 
A, N. A, accordingly, 
+ 4 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Szconp Ovi Appzan No. 490 or 1925, 
September 3, 1926. 
Present:—Mr. Hallifax, A. J. ©, 
GAURI BAI AND OTHERS— PLAINTIFFS— 
APPELLANTS 
versus 
GAYA BAI—DEFENDANT—RESPONDENT, 
Registration Act (XVI of 1908)—Surrender by 
widow to next reversioner—Writing, whether neces- 
‘sary—Validity of surrender, tests of—Reiention of 
small portion of property for maintenance and resi- 

dence, whether invalidates surrender. 

There is nothing in the Registration Act, which 
requires any particular transaction to be recorded in 
writing; that Act requires only that when certain 
transactions are so recorded, the writing shall be 
registered. [p. 997, col. Lj ©. >œ 

lt is not necessary under the Transfer of Property 
Act or any other enactment that a mere #Bktinguish- 
ment of an interest in immoyveable property, shall be 
in writing. [ibid.] z 

A surrender by a widow in favour, of the next 
reversioner is not a transfer of any kind but merely 
an abandonment of an interest which the next rever- 
sioner takes jn hisown right and not because any, 
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fiihe is conveyed to him by the widow. “Such” an 


, abandonment can be effected: without writing though 


“if one is executed, it wrould undoubtedly require ‘re- 
‘ a aes under 8. 17 of the’ Registration Act. ip. 997, 
- "C0 ; 

~ -Munugarra a JU ‘Narayana v Munugarra 
“T agannadham. (1) followed. 

“A surretidét“ih order to be effective in divesting of 

“the widow df ‘all interest in her husband's property 
‘and in clothing the nextreversioner with full owner- 
„Ship thereof. must cover-the entire life-éstate and 
“must be a bona fide surrender, not a device to divide 
the estate with thé reversioners. fp. 997, col. 2.] 

Rangasami Gounden n Nachiappa ' Gounden (2) 
Aloa, 

An agreement to give the widow-an allowance for 
‘her maintenance -may be really.nothing but a: device 
“to divide the estate and vitiate the surrender, but it 
' cannot- be regarded ih that light agi Ta provisión 

amani is unreasonably large. |p. 998, col. 

Appeal: against.a decree of Fe Addi- 
tional District:Judge, Raipur, dated the 29th 
July, 1925, in Civil Appeal-No. 120 of 1925. 

- Mr; Ja C. Ghosh, for the ‘Appellants. : 

Sir B. K- Bose and Mr. P.N. Rudra, for 
the: Respondent. - 

JUDGMENT. -The judgment in this 
-appeal by the plaintiffs Gauri Bai and others, 
will govern alsothe appeal by. the defendant, 
Gaya Bai, against the same -decfee (S. A, 
No. 494 of 1923). The appeal of the’ plaintifis 
is only against the.decision that their claim 
to recover the occupancy holding is barred 
by time: It was pleaded by the defendant 
that Ram Asra sold this holding to Motilal 
in March, 1921, with the consent of the land- 
lord, and if that is true the claim is not 
only barred by time but untenable other- 
wise. ° 

There is no. finding on this ples; -in the 
lower Appellate Court, the learned Judge 
preferring to hold that the claim is other- 
wise time-barred, even if the plea is untrue. 
It is perhaps open tó doubt whether time 
would begin to run against the reversioners 
before the second marriage of Bati Bai, if 
Motilal took possession after the death of 
Ram Asra, and it is advisable to examine 
the evidence on the plea of sale by Ram 
Asra, in order to make sure that the ques- 
tion of law does arise before discussing it. 

- Ram Asra died on the 26th of June, 1921, 
and his widow Bati Bai married again in 
May, 1922. The defendant, Gaya Bai, stated 
in her pleadings that in March, 1921, Ram 
Asra transferred the occupancy holding in 
questioh to Motilal in lieu of Rs, 300 due 
to him. Qf is beyond doubt that during 
the agrigultural year 1921-22 Motilal was 
in possessien of the holding and paid no 
rent for it tô Ram Asra's widow, whether 
“he was in possession for her o or for himself, 
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“the patti in which the holding lies. - 


Ram “Asra's 
nothing 


‘March, 192), 
Jord, and the plaintifs’ appeal must fail. . 
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Deodhar Singh Kurmi (D. W. No, 1) is.the 
brother and mukhtiyar of the. lambardar.of 
He 
says he witnessell the alleged sale by Ram’ 


“Asra, and took the rent for the year 19z1- 
' 22 and the following year from Motilal and 
“that for 1923-24 from his Witlow Gaya Bai, 


passing receipts to them as the tenants of 
the ` land. 
Evidence of the sale having taken place 


‘In their presence, which on the face of it 


is perfectly credible,-is given also by Budh- 
ram Kalar (D. W. No. 2) a teùant of the 


same village, and Dani Kurmi (D, W. No. 9) 


a tenant of a neighbouring village and 
father-in-law, and there is 
at all on the other side to rebut it. 
The finding © seems inevitable. that- Ram 
Asra did sell the holding to Motilal in 
with the consent of the land- 


In the appeal by the defendant Gaya 
‘Bai we are first concerned with-the matter 
of asurrender of the estate by Gauri Bai, 
after she had inherited a life-interest in. it 
from her son Ram Asra, so that. it passed 
to` Motilal who „was. then tha next rever- 
sioner. This is ordinarily, but not quite 
correctly calléd a surrender “to” the next 
reversioner, though it. might be said to be 
in his favour. | The life owner. merely. puts 
an end to her own interest, and the-estate 
lies there to be taken by whosoever chooses 
dnd has`a right to do so., The. matter is 
not without importance as will be seen 
later. l 
- It was found in the first Court that Gauri 
Bai, did orally make such a surrender of 
her interest in the estate in favour of Moti- 
lal, but the learned Subordinate Judge 
was of opinion that she retained so much 
of it asto make it invalid, as.it was not an’ 
abandonment of her entire interest. In 
appeal the making of the surrender was 
apparently accepted as afact,and the Oourt. 
also accepted “the proposition that if the 
surrender were otherwise valid the reten- 
tion of small’ property like two houses and 
utensils would not make it invalid.” 

The learned Additional District Judge 
was, however, of opinion that such a sur- 
render could only be effected by a register- 
ed instrument in writing, for the reason 
that “the estate is admittedly worth more 
than Rs.‘100 and the surrender meant an 
acceleration of the estate but at the same 
time it operated to extinguish the widow’s 
life-interest in the property and as such 
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it‘ could ‘not be valid unless it was effected: 
by a -registered instrument,” 

. There ia nothing in the Registration Act, 

ef which ‘the learned J udge | was apparently 
thinking, which requires. any particular 
transaction te be recorded in writing; that 
Act requires-only ‘that when certain trans- 
actions are so recorded the writing shall 
be registered: Nor is there anything: in 
the Transfer of Property Act, or, as far as 
IT am aware in any’ other law, requiring that 
d&.mere extinguishment of an interest in 
immoveable property shall bé in writing. 
The surrender with which we'are concerned 
as has been said‘already; was nota transfer 
of any kind, it was merely an abandon- 
ment. of an . interest, which the next rever- 
sioner took in his own right and not bà- 
cause anything was conveyed to him. by 
the widow. Such an abandonment can be 
effected -without a written: instrument 
though if one is executed it would un- 
doubtedly require registration, under s. 17 
of the Registration Act. With the reasons 
stated for accepting this view by the Madras 
High Court in Munugarra Satyalakshmi 
Narayana 4. Munugarra. Jagannadham (1) 
Į -äm in respectful agreément. 

“This proposition was accepted by the 
learned. Advocate.for the plaintiffs, but he 
fell back on the contentions that the alleged 
oral surrender of her life estate by Gauri 
Bai‘ has not been proved, and that any- 
how it would be inoperative because it was 
not a surrénder of the whole’of her interest. 
Oa the question of fact, on which no find- 
iag was given in the lower Appellate Court 
the evidenée-ia as follows. Seven witnesses, 
every one of the Kurmi'caste to which, the 
parties belong, all state that Gauri Bai did 
make the relinquishment i in their presence. 
One of them is a malguzar and two more 
are tenants in Anda, where the parties live, 
Three more are malguzars of other villages 
one of them being the son of Gauri’ Bai's 
sister, and the last is Hemin Bai (D. W. 
No. 8), Gauri Bai’s co-widow and step- 
mother of Ram Asra. l 

There- is corroboration of this oral evi- 
dence to be found in Ex. P-5 and Ex. P-2, 


The former is an ‘agreement executed by. 
Gauri Bai on the 26th of December, 1921,’ 
when Bati Bai was still owner of the pro-. 


perty, tothe effect that she would transfer 


all hey interest in it to Motilalon the death. 
or second marriage of her daughter-in-law, 


(4) 42 Ind. Cas. 939; 34M. L. J. 229; 61. W. 109; 
(1917) M, WAN. B54; 22 M, L; T. 498. 
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Bati Bai., The- KRA moni is, of course, ee 
but its execution makes it more probable 
that, whens Bati- Bai married again, Gauri 
Bai did. do what she. had: promised - to: do 
only seven months beffre. Exhibit P-2 is 
a copy of an order ina mutation case and 
shows that when Bati Bai did get niarried 
Motilal was allowed to. liuve-his namg sub- 
stituted for hers as owner of the property 
without any objection by Gauri Bai. In 
rebuttal of this evidence there is nothing 
but the bare denial in the deposition of 
Gauri Bai (P, W. No. 8}. On the whole 
evidence,. therefore, I hold that Gauri Bai 
did make the alleged. oral relinquishment 
of her interest inthe estate she inherited 
from her son Ram Asra. 

There remains the question of the com- 
pleteness | of the abandonment of her inter- 
est in the estate by Gauri Bai. She was 
allowed to- retain what is called two houses 
but was apparently only one: -residence con- 
sisting of two buildings. in one enclosure, 
and Motilal promised “40 give her annually 
24 khandis. of - dhan, one of unhari and 
Rs. 25 in cash, or roughly Rs. 300, for her 
maintenance. She was also, of course, al- 
lowed to keep a few pots and pans. The 
law in respect of such a surrender is set 
out by the Privy Council in Rangasami 
Gounden v. Nachiappa.Gounden (2).where 
their Lordships-said that it “must be a bona 
fide surrender, nota device to divide the 
estate with the reversioners.” In? the later 
case of Sureshwar Misser v. Maheshrani 
Misrain (3) the widow surrendered the 
estate on condition of being “granted” (whe- 
ther for her life or absolutely does not 
appear) a hundred bighas of land by the 
reversioner who;took.the estate. That was 
held not to be adevice to divide the estate 
with him, but only a reasonable provision 
for her own maintenance. 

It is-to be noticed that in the present 
qase the only part of the estate retained 
by the widow is the residence in the vil- 
lage, even if she has become the owner of 
that residence and is not merely allowed 
to live in it. A place. of residence in a 
village such as Anda would certainly not 


(2) 50 Ind. Cas. 498; 42 M. 523; 36 ML. J. 493; 17 
A.L. J. 536; 29 OC. L. J. 539; “21 Bom. L. R. 640: 
23 C. W. N. 777; (1919) M. W. N. 262; 3AL L. T. 5; 
10 L. W; 105; 46 L A. T2; EPL Ree. C.) 66 


Pac: 

(3) Era Ind. Cas. "305: 48 O. “100; (1920) M. W. N. 472: 
39 M. L. J. 161; 28 M. L. T. 154; 2 U. P. L. R. (P. C.) 
123; 19 L. W.461419 A. L d. 1039: 47 L.A. w33; 25 C: 
W.N. 194; 410. L. J. 433° (P, C.) , 
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be so much of the estate as would make 
the relinquishment of the rest anything 
less than complete, in‘the sense in. which 
that term must be used here, It is, of course, 
true that an agreement to give the widow 
an allowance for her maintenance might be 
really nothing but “a device to divide the 
estate.” But it could not be regarded in 
that light unless it was unreasonably large 
and it has never been suggested that Gauri 
Bai could maintain herself even in reason- 
able comfort with less than Rs. 25 a month 


and a rent-free residence. 


I hold, therefore, that the oral surrender 
of her life-estaté -by Gauri Bai was com- 
plete and valid, and Motilal became the 
owner of the estate when she madeit. In 
this view of thecase itis not necessary to 
discuss the matter of the refunding to the 
defendant of the Rs. 635-3-5 (not Rs. 517 as 
stated in both lower Courts) paid by Moti- 
lal in satisfaction of debts recoverable from 
the estate after Gauri Bai had put him in 
possession of it, though it is hard to see 
how the plaintiffs could be entitled to take 
the estate without making that payment. 
The decree of the lower Appellate Court 
will be set aside and in its place a decree 
will issue dismissing the suit, The plaint- 
iffs must pay the whole of the costs of 
both parties in all three Courts. A con- 
solidated Pleader’s fee of two hundred 
rupees will be allowed for the two appeals 
to this Court. 


G. R. D, : Appeal allowed, 
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MADRAS HIGH COURT. 
APPEAL Suit No. 143 or 1922, 
. December 1, 1925. 
Present :-—Justice Sir William Watkins 
Phillips, Kr., and Mr. Justice Odgers. 
PARVATHI AMMAL AND oTHERS— < 
PLAINTIFFS Nos. 2 To 9--APPELLANTS 
versus 
M. R. SIVARAMA IY ER-—DEFENDANT 
l — RESPONDENT. 

Hindu Law—Advancement—Deposit of money by 
husband in joint names of husband and wife—Wife, 
whether ecquéres beneficial interest—Joint family— 
Private earnings and “joint family property, blending 
of, into onewacount, effect of. 

“dhe english Law presumption of the wife's ad- 
vancement does not exist in the Indian Law but on 
the contrary the presumption. here is that where a 


. document is taken in the name ofa man and his 


wife; the former providing the monef, the transaction 
+ 
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is, so far asthe wife is concerned, benami for the 
husband. [p: 1001, col. 2.] 


Sura Lakshmiah Chetty v. Kothandarama Pillai (4), 
relied on. 


The mere fact that deposits of money are made in l 
the name of the wife does not justify a presumption 
that she is the beneficial owner of the money. [p. 999, 

® «¢ 


The blending into one account of individual earn- 
ings with joint family property has the effect of 
making the entire property joint family property. 
|p. 1001, col. 1.) 


Radhakant Lal v. Nazma Begum (1) and Rajanikanta 
Pal v. Jagamohan Pal (2), followed. 


Appeal against a decree of the Court of 
the Subordinate Judge, South Malabar at 
Calicut, in O. S. No. 61 of 1919. 

Mr. T. R. Ramachandra Iyer, for the Ap- 
pellants. 

Mr. C. V. Ananthakrishna Iyer, for the 


Respondent. 
i JUDGMENT. 

Phillips, J.—The plaintiffs (appellants) 
are the daughters of the late Ramakrishna 
Iyer, who was the Public Prosecutor in 
Calicut, and they seek to recover Rs. 10,000 
which they allege was given by their father 
to their mother Meenakshiammal. This 
Rs. 10,000 consists of two deposits of 
Rs. 5,000 each made with the ‘Bank of 
Madras on 12th February, 1909, and Ist 
August, 1910, respectively, in the joint 
names of Ramakrishna Iyer and his wife 
Meenakshiammal. The plaintiff's conten- 
tion is that the money was given by 
Ramakrishna Iyer to his wife, and that 
they are entitled after their mother’s death 
to the money both as heirs and as legatees 
under her Will. The lower Conrt has found 
the Will to be genuine but this question 
is really quite immaterial, for if the money 
belonged to Meenakshiammal, the plaint- 
iffs would undoubtedly be entitled to it as 
her heirs. The first deposit of Rs. 5,000 
was made on 12th February, 1909, in accord- 
ance with Ex. B the letter sent by Rama- 
krishna Iyer to the Bank in which he asked 
that the money might be deposited in the 
names of himself and his wife “jointly 
or to the survivor.” No written instruc- 
tions seem to have been given in the case 
of the second deposit on Ist August, 1910. 
The depcsit receipts Exs. A series and N 
series are all made payable to either or 
survivor, except Ex. A (2) which is the 
renewal of 13th February, 1911. The main 
question for consideration is whether in 
making these deposits Ramakrishna Iyer 
did intend toand did make a gift to his 
wife, and also whether he had the power 
to make such a gift. It is fortunate that 
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in this case we have the assistance of the 
accounts kept by Ramakrishna Iyer, and 
'a very large portion of the evidence put 
before us consists of extracts from these 
accounts. They were kept in a most 


careful and ‘business like manner and. 


consequently are of a very great value as 
evidence in this case but unfortunately 
Mr. Ramachandra Iyer for the appellants 
very largely ignored these accounts in his 
argument and subsequently put forWard 
many theories which were quite inconsistent 
‘with the entries in the accounts. Under 
the English Law when a person purchases 
property in the name of himself and 
stranger jointly, there is presumed to be 
a resulting trust in favour of the man who 
advances the purchase-money, but when 
in lieu of a stranger the purchase is in 
the name of the wife there is a presumption 
of advancement in favour of his wife; 
similarly also in the case of a purchase in 
the name of a child. This principle, how- 
aver, isnot applicable in India because of 
the existence of the custom of benami 
transaction as pointed out by the Privy 
Uouncil in Sura Lakshmiah Chetty v. Ko- 
thandarama Pillai (1): 

“There can be no doubt now thata pur- 
chase in India by a native of India of 
property in India in the name of his wife, 
unexplained by other proved or admitted 
facts, is to be regarded as a benami trans- 
action by which the beneficial interest in 


the -property is in the husband, although 


the ostensible title is in the wife. The rule 
of the law of England that such a pur- 
chase by a husband in England is to bə 
assumed to be a purchase for the advance- 
ment of tha wife doas not apply in In lia." 


The mere fact, therefore, that the deposits 
were ‘in the name ofthe wife does not 
justify a presumption that she was the 
beneficial owner of the money. The plaint- 
iffs must, therefore, prove that the wife's 
advancement wasintended. There is really 
_ no evidence except the receipts themselves 
in favour of such a contention. On the 
contrary, there is a . considerable body of 
evidence which shows clearly that Rama- 
krishna Iyer did not intend to make a gift 
of this money to his wife. In the first 
place the interest on the deposits was 

(1) 88 fhd. Oas. 327;48 M. 605 at p. 608; 23 A. L. J. 
662; 49 M. L. J. 109; 42 O. D. J..8; A. I. R. 1925 P.C. 


181; 27 Bom. L. R. 1076; 29 C. W. N. 1013; 3 Pat. L. R. 
290; 23 L. W: 138; (1925) M, W: N. 717; 52 1. A. 286 
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credited by Ramakrishna Iyerin his own 
accoupt.until his death. Secondly, the gift 
to the wife fends no place in his accounts, 
It appears that when he made gifts to a 
daughter—and he made gifts to them all, 
he opened a ledger in his accounts in the 
name of each, in which the gift was 
credited, and also the interest thereon from 
year to year. There is no such aceount in 
the name of his wife. Not only there is 
no guch account, but the amount of these 
deposits is included in the account between 
Ramakrishna Iyer and the Bank of Madras 
as being part of the total: amount deposit- 
ed by him and utilised by him for his own - 
account. Again when Ramakrishna Iyer 
died, Meenkshiammal sent a letter, Ex. J 
to the Bank in which she asked that the 
deposit should be renewed in the name of 
herself and her eldest son, the defendant. 
This was on Ist August, 1913. Again on 
13th July, 1914, when the second deposit 
matured a similar letter was sent Ex. B. It 
was not until 1916 that Meenkashiammal 
laid claim to this money by a letter, Ex. E, 
dated 13th February, 1916. From her 
conduct it appears that she had no idea 
that the money belonged to her after 
Ramakrishna Jyer's death but it is alleged 
that she was induced to send the letters 
Exs. Band J, owing to misrepresentation 
by the defendant with whom she is said 
to have been on bad terms. As_regards 
this ill-feeling no doubt P.°W. No. 9, hus- 
band of the 5th plaintiff, says that trouble 
arose between Meenakshiammalandher sons 
so early as August, 1910, and that this was 
the cause of the second deposit of Rs. 5,000, 
He goss so far as to say that the second son 
actually assaulted his mother. It is curious 
that he does not allege any definite act on 
the part of the defendant who is the eldest 
son, but talks generally of the sons and the 
mother being on bad terms. The only re- 
ference to the defendant is that he was 
not on good terms with his mother after 
his father’s death. As against this evi- 
dence we have the admission of the 2nd 
plaintiff that until her father’s death the 
mother and the defendant were not on bad 
terms. Wealso have the evidence of P, 
W. No.4 a nephew of Ramakrishna Tyer 
that after his uncle's death Meenakshi- 
ammal was moving friendly with her sons, 
We also have the evidence of P. W. No.5 
a brother of Meenakshiamfnal, that, 
Meenakshiamma&l fell out with the defend- 
ant in 1915 er 1914. Thereis no document-, 
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ary evidence to support the theory of 
strained relations between the defendant 
and his mother in 1913, and there are 


these admissions by the 2nd plaintiff and- 
by. her witnesses that the mother and son’ 


were not on bad terms when Ramakrishna 
Iyer died. Thereis, therefore, nothing to 


a = a 


Meenakshiammal: 


explain the letter Ex. J, written by 


-It is suggested-that she had no intention. 


of giving up her fight to the money ‘and 


P.: Ws. Nos: 2 and 3 havé been examined in: 


order to “support the” stggestion that 
Meenakshiammsl, did not know what she 
was writing. It appears that when the 
"Bank received these letters the signature 


Was not in order and P. W. No. 2 was sent. 


expressly to make enquiries and verify the 
signature. Both he and P. W. No. 3, a 
junior Vakil working with Ramakrishna 


Iyér, attested the letters and it is difficult. 


to believe the statements ‘that they did so 
without #fascertaining whether Meenkshi- 


ammal understood what she was signing, 


for it appears ‘that no one of ‘the letters 


she actually signed a sécond. time in their, 


presence. 


‘Another suggestion is put forward to. 
show ill-feeling and that is that defendant. 


has” suppressed Ramakrishna Jyer’s Will. 


The: evidence on the point is extremély. 
vague and it is very difficult to believe that 


if the. witnesses really believed the Will to 
exist. noeaction would have been taken to 
put forward this Will until the trial of 
this case which was eight years’ after 
Ramakrishna Iyer’s death. The story of 
the ‘Will appears to be a concoction got 
up to prejudice the deféndant. 


Taking all the evidence together, it is 


clear that when Ramakrishna Iyer died the 
defendant and Meenakshiammal were not 
on bad terms. That being so, Meenakshi- 


ammal’s letters Exs. B and J are of con- 


siderable weight in showing that the 
suit money belongs to her. During her 
lifetime she never took any legal action to 
recover the money and beyond writing 
Exs. E and M to-the Bank, which resulted 
in the money being kept by the Bank as 
stake-holder did nothing further before her 


o death.” «+ é 
It.i8 suggested that the first interest 


which: afcrued to one of the deposits was 
paid .to Meenakshiammal. {|The interest 
was Rs. 225°and the appellants rely on two 
payments by the defendant to Meenakshi- 
ammal of Rs..190 and Rs.. 35 respectively. 
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These payments were made on different 
dates and a considerable time. after the. 
interest accrued. The defendant denies that.- 
they were on account of interest and ‘hig 
statement must be accepted, until the con- 
trary is proved, for the maner of payments. 
and their dates, as entered in the accounts,. 
ee defendant's story rather than plaint-. 
iff. . : 

I am, therefore, satigfied that Rama- 
krishna Iyer did not makea gift of this. 
money to his wife. It is suggested that. 
even if he did not make a gift-outright, he. - 
intended her to benefit after his death-and. 
showed his intention by accepting deposits . 
receipts payable to either or survivor, In: 
considering this point it is. necessary to 
decide whether the money was Ramakrishna . 
Tyer’s self-acquisition or. joint family pro- 
perty. It has been argued for the. appel-- 
lants. that the family of Ramakrishna Iyer 
had no, joint family property as a nucleus,- 
Admittedly there.was a partition between : 
Ramakrishna Iyer and his four brothers on, 
the one hand and their two cousins Anantha. 
Narayana Pattar his brother on the other.. 
The partition was not effected in equal- 
shares. Ramakrishna lyer's family got one- 
third and the other family got. two-thirds. 
Similarly’ when Ramakrishna Iyer divided. 
with his three brothers Ramakrishna Jyer. 
took half and the three brothers -the other 
half. It is argued that because.this parti- 
tion was unequal, it must. be presumed that 
it wasa partition of self acquired property: 
and retained after division that character. 
This argument entirely omits the admission 
of the defendant's witnesses that there was . 
a final partition offamily property in 1907... 
This is admitted by P. W. No. 4 and P W. 
No. 6 the latter being’a Subordinate Judge l 
and a cousin of Ramakrishna Iyer, | 

It is also proved by the accounts that 
Ramakrishna Iyer retained the management - 
of a portion of joint family property until 
1907 when he obtained bis 4th share. The 
evidence of P. Ws. Nos. 7 and 8 that Rama- 
krishna Iyer’s father was imprisoned as a` 
civil debtor is evidently concocted to sup- - 
port the theory that the family had no joint 
family property. The evidence to the con: ` 
trary 1soverwhelming and it must be taken 
that there was a nucleus of joint family pro- 
perty. oe SAN 
On examining the accounts we fina that 

Ramakrishna Ayyar had earnings asa Vakil. ` 
and itis aleo clear that he blended these : 
earnings with the joint family jrcperty~ 


4 


t97 1. O. 1920) 


As laid down by the Privy Council in 
Radhakant Lal v. Nazma Begum (2j and 
Rajanikanta Pal v. Jabamokan Pal (3) this 
blending in one account would -have the 
effect of making that property joint.family 
property. TAe ruling in Suraj Narain v. 
Ratan Lal (4) is no authority to the con- 
trary for in that case a portion of the self- 
acquisition had been utilised in purchasing 
land for another before it was blended 
with the family property, there beifig evi- 
dence thatthe purchaser intended to bene- 
_ fit the person in whose name the purchase 
was made. If, therefore, the Rs. 10,000 
was joint family property, Ramakrishna 
Tyer could not.gift it away except under 
special circumstances and he could not 
bequeath it after his death. I have found 
that there was no gift. The contention that 
he intended that his wife should take it 
after his death must be answered by .the 
fact that he had no disposing power. Such 
an intention on his part was in effect an 
intention fo leave his money by Willand con- 
Sequenty was ulira vires as it was joint 
family property. — 
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is supported by the ‘fact that the record ` 


“I may also add that if the deposit in the 


names.of Ramakrishna Iyer. and his -wife 


jointly was valid as a disposition in her. 
favour after his death, similarly the deposit . 


by Meenakshiammal in the names of her- 


self-and the defendant would have the effect. 


of establishing defendant's right after Mee- 
nakshiammal’s death. 


> 


“I have not referred in detail to the very. 


numerous items in Ramakrishna Iyer's ac- 


counts on which I have relied because the. 


Vakil for the appellants ignored them al- 
most entirsly in his opening argument and 


did not attempt to rebut the argument for 


the respondent based thereon, but I am 
satisfied that these entries do show what I 
have indicated. . 


The appeal fails and is dismissed. with ` 
costs. It is contended that the printing by. ° 


‘respondent is excessive, and this contention 


(2) 45 Ind. Cas. 806; 45°C. 733; 22 O. W. N. 649; 27. 


C. L. J..632; 16 A. L. J.537; 5 P. L. W..72; 23 M. L. 


T. 392; (1918) M. W. N. 386; -35 M. L. J. 99: 20 Bom. . 


L. R. 724 (P. C.). = 
-© (3) 73 Ind. Cas. 252; 50 C. 439; A. I. R. 1923 P. C. 
57; 44 M. L. J. 561; 32 M. L. T. 149; 25 Bom. L. R 


683; 37 O. L. J. 515; (1923) M. W.N. 438: 18 L. W, : 


387: 27 ©. W.N. 997; 90. & A. L. R. 805; 50 LA. 
173 (P. ©) 


(4) 4@ Ind. Cas. 988; 40 A. 159; 21 O. W.N. 1065; - 


20 0. ©. 211; 2 P. L. W. 180: 33 M. L. J. 180: 15 A. 
L. J. 684; 19 Bom L.R. 737; PM, L. T. 191: 26 0. L. 
J. 267; 6 L. W. 509; (1917) M. W. N. 477; 40. L.J. 
762; 44 I. A. 201 (P. G) < re 
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extends to over 1000 pages. A very large 
portion ®f the record was referred to in’ 
argument and it wag necessary to print 
the accounts, but greater discrimination 
might have been exercised in selecting the 
accounts to be printed. Appellant will, 
therefore, be ordered to pay only 2rd of re- 
spondent's-printing costs. 

Odgers, J.—I agree with the judgment 
just pronounced. It is clear from Sura 
Lakshmiah Chetty v. Kethandarama Pillai 
(1) that the English, Law presumption of 
the wife's advancement does not exist in the 
Indian Law. but on the contrary the pre- 
sumption here is that*where a document is 
taken in the name of a man and his wife, 
the former providing the money, the trans- 
action is, so far as the wife is concerned, be- 
nami for the husband. This disposes of the 
point as to the Bank deposits being in the 
joint name of Ramakrishna Iyer and Mee- 
nakshiammal. Regarded asa provision for 
his wife after his death, his deposits will be 
invalid if.the Rs. 10,000 is in fact joint 
family proverty. We were taken very care- 
fully through the voluminous accounts by 
Mr. Anantakrishna Iyer and these prove a 
nucleus of ancestral property with which 
the deceased undoubtedly blended his earn- 
ings as a Vakil, so -as to make the whole 
mass ancestral property under the law This 
he would be disentitled tp dispose of after 
his lifetime save in exceptional cases. Pre. 
vision for a wife is not one of those, There 
is, therefore, not only ne gift inter vivos in 
this case but also no valid disposition of 
the money to take effect after the lifetime of 
Ramakrishna Iyer, I agree that the appeal 
must be dismissgd with costs in accordance 
me the order proposed by my learned bro- 

er. 


V. N, V: . Appeal dismissed. 
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NAGPUR JUDICIAL COMMIS- 
-- SIONER’S COURT. 
Civin Revision No. 60 oF “1996. 
August 19, 1926. Jo ` 
Present:—Mr. Kotval, Officiatirg J. C. 
Lk. B. GOVINDRAO SUBEDAR-—PLAINTIFR 
: —APPLICANT e 
N VEFSUS 
“TIMA LAD—DEFEwpanr—Non-AppLicant. 


Wajib-ul-arz—-Thalwa—Righis of “malguzar, “to 
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* manure—Labourers or artizans having cultivation in 
another village, whether thalwas. en 4 

Clause 6 of the wajib-ul-arz of the village Pahuni 
in the District of Bhandara cannot be interpreted to 
mean that*the malguzar ofthe village is entitled to 
the manure only if and when the thalwa actually 
grazes his cattle on the banjar. The correct inter- 
pretation is that the malguzar is entitled to the ma- 
nure irrespestive of the place in the village where it 
is deposited, for the thalwa’s right to graze his 
eattls in the village is consideration for the malguzar's 


right to manure. | 
The word “thalwa' includes:all those persons who 


reside in the village and who have no cultivation in 
the village concerned even though they have cultiva- 
tion in any other village. | 

Revision from an order of the Small 
Cause Court Judge, Bhandara, dated the 7th 
December, 1925, in Small Cause Suit 
No. 531 of 1925. 

Mr. A. V. Wazalwar, for the Applicant. 

Mr, M. N. Jog, for the Non-Applicant. 


ORDER.—The plaintiff is the malguzar 
and the defendant a resident of Mouza 
Pahuni. The defendant is a tenant of 
Takri, an adjoining village. He holds no 
land in Pahuni, but keeps in that village 
the cattle which he uses for his cultivation 
in Takri. The plaintiff claims the value of 
the droppings of the cattle. He states that 
the defendant is a thalwa of Pahuni and 
basis his claim on cl. 9 of the village wajib- 
ul-arz which is as follows: “The malguzar 
takes the khat (manure) lying on the akhar 
(cattle stand) and,the khat of the cattle 
belonging tothalwas. Kashtkars collect the 
khat of their cattle on the padit land 
No. 219 outside the basti and take it to 
their fields.” 

The substance of the defendant's plea 
was that the plaintiff was not entitled to 
the khat as none of his cattle grazed on the 
village lands. ‘This plea appears to have 
been made with advertence to cl. 6 of the 
wajib-ul-arz, of which the relevant part is 
as follows: ‘“ Grazing: cattle graze without 
payment of any dues in the little banjar 
land that exists as grazing banjar. The 
malguzar takes without payment, in lieu of 
grazing, the manure of the thalwa’s cattle.” 

In reply the plaintiff stated that the 
defendant did graze his cattle on the village 
lands anderelied expressly on cls. 6 and 9 in 
support of hisclaim. The lower Court has 
found that the defendant did not graze 
his cattle of the village lands and that he is 
not a thalwa ag he holds and cultivates 
lands in Mouza Takri. It has dismissed the 
“plaintiff's suit. ; 

The question whether a thalwa as a 
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matter of fact grazes his cattle on` the 
banjar land or does notdo so seems to he 
immaterial in deciding the question whe- 
ther the malguzar is entitled to take the 
manure of the thalwa’s cattle under cl. 6. 
That clause cannot be interpretéd to mean 
that the malguzar is entitled to the manure 
only if and when the thalwa actually grazes 
his cattle on the banjar. Such an interpre- - 
tation would be hard on the malguzar and_ 
unnatural, The fact that the thalwa has 
the right to graze his cattle is considera- 
tion for the malguzar’s right to the manure. 

“The question, therefore, is whether the 
defendant is a kashthar or a thalwa. The 
lower Court's interpretation of the word 
“thalwa” appears to be strained and is 
not correct. If it is accepted as correct, 
the result would be that a person allowed 

-to reside in the village as a labourer or 
artizan provided he has some cultivation 
elsewhere would be able to keep any 
number of cattle for purposes unconnected 
with the cultivation of the village lands and 
have the right of free-.grazing on the 
village grazing ground. There is no reason 
why a resident of the village who has 
cultivation elsewhere should as regards the 
malguzar stand in a better position than 
the one who has no cultivation at all, The 
words “kashtkar” and “thalwa” in the wajil- 
ul-arz must be taken to mean a tenant cf 
the village and a person who is not sucha 
tenant, The defendant not being a tenant 
of the village must be deemed to be a 
thalwa and must be governed by the custom 
governing the landlord’s right against 
thalwas. He has, therefore, no right to 
collect and carry away the manure of his 
cattle, 

The learned Counsel for the defendant 
now admits that the defendant must be 
held to be a thalwa so far as Mouza Pahuni 
is concerned. He, however, urges that the 

‘defendant has always been treated as a 
kashtkar by the malguzars, the custom 
having been waived in his favour. Such a 
plea should have been made at the trial and 
cannot be entertained at this stage. 

I hold that the defendant is a thalwa 
of Pahuni and the plaintiff is entitled to 
the value of the khat that is proved to have 
been removed by the defendant. The 
lower Court has given no definite finding on 
the point. I, therefore, remand the case to 
the lower Court for a finding on point No.4 
stated by itinitsjudgmént. A decree will 
be passed ia accerdance with the Anding. 


L4 
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The non-applicant will pay the costs of this 
application. Pleader'’s fee Rs. 10. 
G. R. D. * Case remanded, 





CALCUTTA HIGH COURT. | 
APPEAL FROM APPELLATE DECRER No, 2039 
e OF 1925. 
February 5, 1926. ° 
Present:—Mr, Justice Cuming and 
Mr. Justice Page. 
umar BIRENDRA NATH RAY 
BAHADUR— Derenpant—APPELLANT 


versus 
SATIS CHANDRA JOARDAR AND! 


OTHERS—PLAINTIFFS— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 142, 144 
—-Suit for possession after dispossession—Burden of 
proof of possession within 12 years of suit—Suit for 
recovery of possession—Defendant not proved to be in 
possession-—-Procedure—Amendment of decree after 
filing of appeal, effect of—Copy of amended decree, if 
should be filed. 

A suit for recovery of possession of lands from the 
defendants on the allegation that the plaintiffs were 
the owners thereof and were in possession till the 
lands were diluviated and that when the lands 
re-appeared and the plaintiffs went to exercise acts 
of possession the defendants were found to be in 
possession, is really one for possession after dis- 
possession by the defendants and is governed by Art, 
142 and not Art. 144 of Sch. I tothe Limitation Act, 
and the onus is on the plaintiffs to prove that they 
were in possession within 12 years of the date of suit, 
[p. 100}, col. 1.] l 

Per Page, J.—In order that the plaintiffs may get a 
relief against the defendants for recovery of posses- 
sion of land, the plaintifs must prove that the de- 
fendants were at the date of the suit in possession of 
the land. [p. 1003, col. 1.] 

Where a copy .of the decree appealed against has 
been filed along with the memorandum of appeal, 
but the decree has subsequently been amended by 
the addition of afew words to make the meaning 
of the same clear the appeal does not become in- 
competent on the ground that a copy of the amended 
decree has not been filed. [p. 1004, col. 1.] 

Appeal against a decree of the District 
Judge, Nadia, dated the 30th June, 1925, 
reversing that of the Subordinate Judge, 
Nadia, dated the 19th January, 1924. 

Mr. Sarat Chandra Bose and Babu Jatin- 
dra Mohun Chowdhury, for the Appellant. 

Mr. Narendra Kumar Basu and Babu 


Rajendra Bhusan Bakshi, for the Respond- 


ents. : 
JUDGMENT. 

Cuming, J.—In the suit out of which 
this appeal has arisen the plaintiffs sued 
to recover possession of some 155 bighas 
of land on the ground that they form part 
ef their ancestral patni taluki Their case 
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is that these lands were formerly in their 
‘possession as part of their taluk and that 
they werd diluviated many years ago wher 
the whole mouza was diluviated and was 
under water. In the year 1896 they began 


+ 


to reform but remained unfit for cultivation . 


up to the year 1905, that when they went 
to take possession of the lands on the 
strength of their former possession before 
the diluvion and their putni right they 
were resisted by the defendant who declar- 
ed that he had obtained -possession of these 
lands in Assar 1312 corresponding to June, 
1905 in execution of a decree. The defend- 
ant resisted the plaintiffs’ suit on various 
grounds one of which‘ was that the suit 
was barred by limitation as the plaintiffs 
were not in possession of the lands within 
12 years of the date of the suit. 

The suit has been subject of a mumber 
of decisions. The first Court dismissed the 
plaintiffs’ suit on the ground that the ques- 
tion between the parties was res judicata. 
On appeal to the District Judge he reversed 
this finding and remanded the case for 
trial to the first Court. An appeal to the 
High Court against this order of the Dis- 
trict Judge was unsuccessful. The case 
then went back to the Subordinate Judge 
and in January, 1924, he dismissed the 
plaintiffs’ suit holding that it is barred by 
limitation. He held that it was not proved 
that the plaintiffs had been in possession 
of these lands within 12 years before the 
institution of the suit. The plaintiffs 
appealed tothe District Pudge. The District 
Judge held that Art. 144 and not Art. 142 
applied to the suit and on this finding he 
found that the suit was not barred by limita- 
tion. He allowed the appeal, decreed the suit 
and ordered that the plaintiffs would recover 
possession of the decretal land by ejecting 
the defendant. Further that the plaintiffs 
would get wasilat for the period of three 
years before the institution of the suit till 
delivery of possession. 

The defendant appeals to this Court and 
in this appeal he has contended that the 
Article which applies to the present suit is 
Art. 142 and not Art. 144. 


There was a preliminary, objectior by the 


respondents that the appeal wag incom- 
petent, their ground apparently being that 
no copy of a decree ofthe lower A'ppellate 
Court having been filed to this.Court along 
with the memorandum of appeal as re- 
quired by the ©. P..C. The facts would 
appearto bethese: The appeal was actut 


4 


1004. A 
- ally heard. by the District. Judge on the 


30th ‘June, 1925, when “he set aside, the © 


judgment of the Subordinate Judge. The 
decree was signed on the 4th of July. The 
appeal was filed in this Court on the 14th 
August. 
application by the plaintifis the District 
Judge, as the learned Advocate for the re- 


On the 14th September on an. 


spondents described it, brought the decree | 


into conformity with the judgment. He 
would seem to contend, if I understand 


him rightly that the decree of the 4th July . 


was thereby set aside and for it a new 
decree was substituted and as there is no 
copy of this decree before the Court the 
appeal is incompetent. But the real facts 


are that on the 14th September the Dis-. 


trict Judge did not in any way alter the. 


decree or bring it into conformity with 
the judgment, because as a matter of fact 


the decreé was already in conformity with. 


the judgment. What he did was to add a 
few words in order, apparently, to make it 
quite clear what the decree meant, although 
1 may say speaking for myself that the 
decree was perfectly clear before. He did 
not in any way alter the decree. 


tent. l ; 
I willnow deal with the appeal before 


us, The appellant contends that the Article. 


a. | Therefore. 
I do not think that the appeal is incompe- . 
T l “there is positive evidence that they were” 
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said that the plaintiffs’ father wanted .to. 


- 
t 


enter into possession before the diluvion, : 


the plaintiff was nob certainly dispossessed 
and neither did he discontinue possession 
by reason of the diluvion.” I admit that I 
am unable to follow the leaned Judge’s 
argument. In view ofthe facts alleged in 
the plaint the plaintiffs own case is: that 
they were‘in possession before the diluvion, 
and if it is now their case that they seek to 
eject the defendant it is” perfectly clear 
that they are seeking . for recovery of: pos- 
session. In that view of the case as the 


_ plaintiffs sue in ejéctment they: muşt. prove ` 
that they wére in possession ,within ; 12 


years of the date of the suit. They may, 
no doubt, prove: that by relying on their 
former possession and contend that the 
former possession continued until they 
were dispossessed by somebody else. The 


facts are that the Natore defendant obtain- - 
ed delivery of possession on the 26th of 
June, 1905, which is ll.years 11 months and | 
. 27 days before the date of the suit and that - 


before that time the Tagores were actually 


' in possession. Itis, therefore, quite clear.’ 
that far from the. ‘plaintiffs. having proved - 
that they were in possession within 12 years - 


which would apply to the present case. is - 


Art. 142 of the Limitation Act and not . 
Art: 144. ° To discover which is the correct 
Article applicable to the case it is sufficient 
for us to look at the allegations in the 
The plaintiffs’ case there is that’ 
these lands formed part of their patni taluk. 
and that they were in possession of them. 


plaint. 


up.to sometime which they do not state 


when the lands diluviated ¢nd when they. 
re-appeared the plaintiffs wént to exercise 


acts of possession over them but found the 
defendant in possession. In other words 
their suit is one for recovery of possession 
after dispossession. The learned Advocate 
who has appeared for the respondent devot- 
ed “some considerable time in endeavour- 


ing to pursuade us that this suit for some. | 


reason or other was nota suit for recovery 
of. possession. lt seems to me perfectly 


cleär on the plaint itself that it is a suit for 


recovery of-~possession after dispossession 
and, therefére, Art. 142 applies. In dealing 
with this point the learned Judge remarked 
“so this is nof a case in which while in 
- possession, the plaintiff has beer dispossess- 


ed ¿or has discontinued. possession. Ifit is, 
fa Ss wat t saba fe Bk) SRE AES Per s ii : ee 


= 
= 


not in possession within 12 yéars prior to 
the suit. | 


The result, therefore, must be that the : 


appeal must succeed and the plaintiffs’ suit © 


dismissed with costs in all the Courts. 


Page, J.—I agree that the dppeal must.. 


be allowed and the plaintiffs’ suit dismissed. - 


But I desire to add that I limit the reasons’ 


upon which I found my decision to these. 


`. which I am now about to state. . : . 


The dispute has arisen. in -respect of 155 


“.bighas of char. land to the south ‘of the- 


river Gorai. | 
larger area of 1351 bighas as to the owner- 
ship of which there has been a perennial 


dispute between the Natore, on the -one . 


hand and the Tagores on the other.. From 


time to time certain other persons such as. 


the Majumdars and the plaintiffs have laid 
claim to their property. . But the -protagon- 
ists in their dispute are the Natores and 
the Tagores. 


lies it was held that-the Natores were entitl- 
ed to all the lands within a certain ‘mouza 


which would include the lands-in dispute. - 
That did not suit the views and aspirations : 


of the Tagores, and they entered into an 


That land was’ part of a far. 


3 


In 1897. the matter: came to `’. 
a head and in a suit between these two fami-..:. 


agreement with the plaintifis. that if. the _. 
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plaintiffs. would institute a suit claiming 
title to and a right to possession of this 
property the Tagores would bear the ex- 
penses of-the litigation. Pursuant to this 
agreement-.. the plaintiffs filed the suit 
No. 308 of, 1908 against the Natores who 
are the present. defendant-appellants. In 
the event on the 12th July, 1915, the High 
Court decreed that the plaintiffs were not 
entitled.to the property on the north of 
the river but declared that the plaintiffs 
were entitled to the triangular portion of 
155 bighas to the south. of the river which 
is the subject-matter of the present proceed- 
ing.. The plaintiffs thereafter. applied. for 
delivery of possession of the triangular por- 
tion to which their title had been declared 
in execution of the decree in Suit No. 308 
of 1908. But the High Court held that 
inasmuch as the plaintiffs had not prayed 
for,.possession in the suit they. were not 
entitled to obtain possession in execution 
of the decree, and further refused to permit 
the plaintiffs to amend the decree so that 
they would be entitled thereunder to apply 
for possession to be delivered to them. 
Meanwhile, thatis, before the High Court 
had. passed the order to which I have just 


alluded the plaintifisin June, 1917, instituted ` 


the present suit relying on the title-which 
the High Court had already declared to 
be with them and sought a decree that 
they were entitled to possession of this 
traingular portion of the property upon 
the declaration of their title thereto. . Now 
in the course of the tortuous steps taken 
in this proceeding the suit found its way 
to the High Court-and the respondents 
contend that the Court is bound to accept 
the findings previously arrived at by. High 
Court in this suit. Inan appeal in this suit 
from an order of the District Judge remand- 
ing the suit for re-trial Mr. Justice Richard- 
son referred to and relied on the following 
observations of Chatterjee, J., in the appeal 
in Suit No. 308 of 1908. “We do not think 


that there is any satisfactory evidence de-. 
finitely pointing to the possession of this. 


triangular portion when it re-formed after 
the northward progress of the Gorai, in fact 
it was not claimed in the Title Suit of 
1897." Now, the matter stands thus: the 
plaintiffs have been declared entitled to the 
triangular portion in dispute; but up till 
1908 the date of the title suit brought by 
the plaintiffs against the Natore it must be 
aken that there is no evidence, upon which 
he Court can rely; to justify a finding 


* 
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that the defendant-respondent the Natores 

or any body else-were in actual posses- 

sion of this 155 bighas. The result is that 

the plaintiffs’ title which has been declared ° 
is good against all persons except those 

who can prove a paramount title or a title 

by adverse possession. In this suit which 

is a suit for possession against the Natores 

the Natores pleaded that they were put into 

possession of this triangular portion of the 

land by the Sheriff in execution of a decree 

on the 26th of June, 1905. The learned 

District Judge, as lapprehend hisjudgment, 

has come to the same.conclusion on this 

matter as that to which Mr. Justice Richard- 
son seems to have arrived when the suit 
came before this Court on appeal, for I find 
in his judgment that he observes “when 
the same question was agitated between 
the parties to the present suit the High 
Court held that Natore had neither title 
to nor possession at any time of the land in 
question in this suit and it was not the 
subject-matter of the litigation of 1897. I, 
therefore, hold that. the plaintift’s claim is 
not time-barred.” Mr. Bose on behalf of 
the respondent has urged upon us that we 
are bound to accept the finding of fact by 
the High Court in these proceedings. Well, 
he has appealed to Ceasar, and to Ceasar 
let him go. It must be taken, therefore, 
pursuant to the finding of the High Court, 
and as I read the judgment of the District 
Judge also that notwithstending the written 
statement of the defendants it is not proved 
that the defendants were in possession of 
the property in dispute up till 1908. i 
invited thelearned Advocate for the respona-- 
ents in those circumstances to point out 
any evidence that the defendant took pos- 
session of this land between 1908 and 1917 
when the present suit was instituted and he 
frankly admitted that there was no evidencs 
to that effect. Indeed, so precarious must be 
the possession by any body of this property 
that it was stated that at the present time 

the 155 bighas in dispute are again under 
water. This was stated by the learned 
Advocate forthe respondent. Now in this 
suit to what reliefs are the plaintiffs 
entitled. They are clearly not entitled 
to claim a declaration-of thêir “title to 
the land in controversy for that has al- 
ready been granted to them and they are 

not justified in asking the Court again to 
do that which it has already “done. 
they claim and seek is delivery of posses- 
sion of this property by the defendant 


What, 
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But in order to be entitled to such reliefs 
against the appellants they must satisfac- 
torily prove that at the date when they 
‘filed their suit the defendants were in pos- 
session of the property. In the circum- 
stances to which I have adverted, in my 
opinion, it must be taken that they have 
failed to prove that essential ingredient 
in their alleged cause of action against 
the defendants. It follows, therefore, in my 
opinion, that the claim of the plaintiffs in 
this suit must be dismissed. I agree that 
the appeal should be allowed with costs. 

A. N. A, *.. Appeal allowed. 


b . 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Sgconp CIVIL APPEAL No. 140-B or 1925, 
August 25, 1926. 
Present:—Mr. Kinkhede, A. J. C. 
TUKARAM BAJIRAO—P.atntirr— 
APPELLANT 

f versus 
TUKARAM YESHWANT—Derenpant— 


RESPONDENT, 

Possession—Presumed to follow titie—Presumption 
of continuance, prospective not retrospective—Hjectment 
suit —Dispossession within twelve years, burden of 
proof—Title of plaintiff proved—Defendant's posses- 
sion short of twelve years proved—Plaintiff's possession 
within twelve*years, whether can be presumed. - 

The law presumes that possession follows title and 
does not favour forcible entry into possession by 
trespassers. [p. 1006, col. 2.] 

The presumption of continuance of possession is 
prospective and not retrospective in operation, and 
there is no presumption that a person who was in 
possession on a certain date was in possession prior 
to that date. [vbid.] 

Where, in an ejectment suit the plaintiff alleges 
dispossession by defendant within twelve years of 
the date of the suit, the onus of proving plaintiff's 
possession prior to such dispossession is, no doubt, on 
the plaintiff, but in the absence of any evidence that 


the defendant was in possession for the full statutory . 


period of twelve years, the presumption from the 
initial fact of the plaintiff's title comes to his aid 
with greater or less force according to the circum- 
stances established in evidence. [p. 1007, col. Lj 

Rani Hemanta Kumari Debi v. Maharaja Jaga- 
dindra Nath Roy Bahadur (1), followed. 

Appeal from a decree of the Additional 
District Judge, Yeotmal, dated the 3rd 
February, 4926, in Civil Appeal No. 81 of 
1924. e 

Mr. M. B. Niyogi,forthe Appellant. 

Mr. R, R. Joiwant, R. B., for the Respond- 


. ênt, š 
J UDGMENT.—The only question tọ 


TUKARAM BAJIRAO v. TUKARAM YESHWANT, 


(97 I. 0, 19567 
be decided in this case is whether simply 
because the plaintiff proved his title to the 
property and the defendant did not prove 
when he actually began his forcible cultiva- 
tion of the plaintiff's land, there is any 
presumption that possession wag with plaint- 
iff during the last 12 years before suit. 
The lower Appellate Court has refused to 
draw any such presumption in plaintiff's 
favour, but on the contrary it has consider- 
ed it more probable that “because the de- 
fendant is admittedly in possession since 
1916 he must have commenced his cultiva- 
tion some time before that. I think this 
reasoning is faulty. The presumption is 
prospective rather than retrospective in 
operation, The presumption of continuity 
has an operation in thé future, because if 
it be shown that a particular state of things 
was existing at a particular time, that state 
of things will be presumed to continue in 
the absence of anything to the contrary. 

The present suit was filed in 1923 when 
the plaintiff-was admittedly out of posses- 
sion for 8 years. The defendant alleges 
plaintiff was never in possession and that 
he himself was in adverse possession all 
along. The law presumes that possession 
follows title and does not favour forcible 
entry into possession by trespassers. Thus 
the question is whether the plaintiff should 
be presumed to have enjoyed possession of 
the land in suit during the four years 
preceding 1915 or the law will presume 
that the trespasser came upon the land at 
a much earlier point of time than that 
admitted by plaintiff. In short,:the appel- 
lant admits defendant’s possession for 8 
years while the defendant says he was in 
possession for 12 years and longer. The 
difference between the admitted possession 
and the period of limitation being so narrow 
(four years) the question of onus is import- 
ant. Readingthefindings ofthe lower Appel- 
late Court very carefully Iam inclined to 
think that the inference properly arising. 
therefrom is that the land was then lying 
vacant and not occupied by the defendant. 
The mere circumstance that land is fit for 
cultivation does not place the owner under 
an obligation to cultivate it on pain on 
losing it if left uncultivated. The owner 
may have no present use of the land. The 
law cannot be so unreasonable to compel 
every owner to cultivate the land. Lean- 
not, therefore, agree with the lower Appel- 
late Court’s finding that probably defendang. 
was in possession prior to 1915. 


[97 1. ©. 1928] 4 


In Rani Hemanta Kumari.Debi v. Maha- 
taja Jagadindra Nath Roy Bahadur (1), 
their, Lordships of the Privy Council laid 
down the following:proposition :— 

Where in an ejectment suit the plaintif 
alleged dispossession by defendant (as in 
this case) elewen years before suit, the onus 
of proving plaintiffs possession prior to his 
dispossession lies upon him and in this 
question of evidence, the initial fact of the 
appellant's title comes to his aid, with 
greater or less“ force according to the 
circumstances established in evidence. 

Applying these principles to the facts as 
found in this case, I think the initial fact 
of plaintiff's title must come to his aid and 
the presumption that possession follows 
title must supply -the place of positive 
evidence of possession. 

The plaintiff's appeal is allowed and the 
claim is decreed with costs throughout. 


Appeal allowed. ` 


"G. R. D ! 

(1) 16 M. L. J. 272; 33 0.23;3 A. L. J. 363; 10 O. 
W.N. 630, 8 Bom. L. R. 400; 1 M. L. T. 133; 3 O.L. 
J. 560 (P. C.). 





CALCUTTA HIGH COURT. 
Lerrers PATENT APPEAL No.,33 oF 1924. 
January 12, 1926. 
Present:—Mr. Justice Cuming and 
Mr. Justice Mukerji. 
DEARISH AND OTAERS—DEFENDANTS 
—ÅPPELLANTS 
VETSUS 
DWIJADAS CHAKRABARTY aN 
ANOTHER — PLAINTIFFS — RESPONDENTS, 

Bengal Tenancy Act (VIII of 1885), s. 50 (2)-- 
Presumption of fixity of rent-—Rebuital of presump- 
tion—Change of rent, whether must be substantial. 

-A change in the rate ofrent, which is a real one 
in the sense that itis intended to be achange, will 
rebut the presumption of fixity of rent under s. 50 (2) 
of the Bengal Tenancy Act even though the change 
is not of a substantial character. [p. 1007, col. 2; p. 
1008, col. ij 

The amount of variation is only one of the elements 
to be considered in determining the question whether 
there has been a real change. [p. 1008, col. 1.] 


Letters Patent Appeal against a decisionof 
Mr. Justice B. B. Ghose, dated the 29th July 
1924, in Appeal from Appellate Decree No. 
673 of 1919 and printed, in 86 Ind. Cas. 587, 
against a decree of the Special Judge, Dacca, 
dated the 6th December, 1918, reversing 
that of the Assistant: Settlement Officer, 
Dacca, dated the 28th August, 1917. 

Babu Santimoy Majumdar, for the Ap- 
pellants. 

Mr. Gunada Charan Sey and Babu Prakas 
Chandra Pakrasi, forthe Respondents, 
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JUDGMENT. 


Mukerji, J.—This appeal arises out of > 


an applicantion under s. 105 of the Bengal 
Tenancy eAct for setttement of fair and. 
equitable rent and alsg for additional rent 
for additional area. The only question 
before usis whether the presumption under 
s. 50, sub-s. (2) arises upon the circum- 
stances of the case. The Assistant Settle- 
ment Officer granted an enhancement of 
rent to the plaintiffs. On an appeal prefer- 
red to the Special Judge, the Special Judge 


- dismissed the plaintiffs’, claim in that res- 


pect. The plaintiffs thereupon preferred 
an appeal to this Court, and the appeal was 
dealt with by my learned brother B. B. 
Ghose, J., who has madean order of remand 
From this order the present appeal has 
been preferred under the Letters Patent on 
behalf of the tenant-defendants. 

The plaintiffs’ case was that the presump- 
tion under s. 50, sub-s. (2) of the Bengal 
Tenancy Act did not arise as there had 
been enhancement of rent of the defend- 
ants’ holding on two occasions: first, in 
1282 and again in 1292. So far as the en- 
hancement alleged to have been made in 
1282 was concerned the plaintiffs’ case with 
regard to that was not accepted by the 
learned Special Judge. As to the enhance- 
ment alleged to have been made in 1292 
what the learned Judge observed in his 
judgment was this: “If there was an 
addition of one pice per kant to the rent in 
1292 it was not a substdntial change. It 
was done, if it was done at all, in order that 


‘the landlord might say that the rent had 


not been always the same rather than in 
order to make a real change in the rent.” 
The learned Judge, therefore, seems to have 
been of opinion that asa matter of law a 
change unless it fs of a substantial charac- 
ter is not sufficient to stand in the way of 
presumption and that even if the alteration 
is made with the object of making an en- 
hancement that variation is not to be taken 
into account if it is not a variation by sub- 
stantial amount. In my opinion this posi- 
tion seems to be indefensible. 
tion 2 of s.50 is tothe effect that if the 
rent orrate of rent has not been changed 
during 20 years immediately befere the 
institution of the suit or’ proceedings the 
presumption shall arise. All thats neces- 
sary to find is whether there hase been a 
change in the rent or rate of rent. Of 


course, the change must be areal onein - 


the sense that it was intended to be a 


Sub-sec-- 


* 


“be of a substantial amount. 
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change but that does not mean that it must 
Itis’ true that 
in a number of decisions to which our 
‘attention has been drawn ‘it has been laid 
down that small vasiation óf: rent though 
unexplained does not stand in the way 
of this presumption. The authorities to 
which our: attention has been drawn ‘are 
the cases of Baboo Huro Nath Roy v. Amir 
Biswas (1), Ramrutno Sircar v, Chunder 
Mookhee Debea (2), Anundloll Chowdry v. 
Mr. James Hills (3), Mursoor “Ali v., Bunvo 
Singh (4), Tara’ Kumar Ghose v. Kumar 
Arun Chandra Singh (5) and Alimuddin 
Moolah v. K. S. Banerjee (6). The last two 
cases merely rely upon the proposition as 
having been a welltsettled one in view of 
the earlier decisions referred to above, It 
is true thatin some of these earlier cases, if 
not in all, there were small variations in 
the rent and even though they were not 
explained such ‘variations were not con- 
sidered sufficient to deprive the tenant 
of the benefit of the presuniption. But on 
looking into these cases, ib would appear 
that no proposition’ of universal applica- 
tion was | 
Indeed no such: proposition ‘could possibly 
have been laid down; for, it may be that 
a very small addition to the rent- may 
sometimes be made so that the tenant may 
not be actually harassed and at the same 
time that he- may not afterwards set up a 
plea to the effect,that hisrent has never 
been: altered. “The relevant question is 
whether there has been really a change or 


variation and not* whether the same was’ 


in respect of a substantial amount; andthe 
amount of the variation is only one ofthe 
elements ‘to be considered in determining 
that question. In order to decide the ques- 


tion it will also have to ‘be considered ` 


whether the tenant-submitted toit. This 
is the view which my learned brother B. 
B. Ghose, J.; has taken of the matter. He 


has observed in his judgment that there is’ 


no finding in the judgment of the learned 
Special Judge as to-whether there has been 
á change in the rent orrate of rent payable 
by the tenants in 1292 to which the tenants 
have agreed and he has remanded the case 

(1) 1 WR. 230. _ o 

(2) 2 W. Bw Act X Rul., 74. 

3) 4 W. &.,Act X Rul, 33. 

5) 7 W. R. 282. : 

4) 74 Ind. Oas. 383; 36 Ô. L.J. 389; A. I. R. 1923 


1. 261. 5 
a 86 Ind. Oas. 316; 410. L, J. 135;.29 O. W. N, 500; 
A L R.1925 Cal, 632. 
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for this question being dealt with; and his 
order, in my opinion, is perfectly correct, 

. I am, therefore, of opinion that theresis no 
substance in this appeal and it should be 
dismissed with costs. | ; 

Cuming’, J.—I agree. ` i 
A NÀ, l = Appealtlismissed. 


; MADRAS. HIGH:COURT. 
Cryit MISCELLANEOUS SECOND APPEAL 
No. 63 of 1924: ` 
-March 5, 1926. ee 
Present: —Mr. Justice Devadoss.and 
Mr. Justice Waller. l 


NARAYANA CHETTIAR AND ANOTHER-—- 


‘ DEFENDANTS——ÅPPELLANTS 
l VETSUS i 
P. C. MUTHU CHETTIAR AND OTHERS 
— PLAINTIFFS — RESPONDENTS. ~ 
C. P. C. 
0. XLVII, r. 4, el 2, O. XXI, r. 57— Execution 
application—Dismissal for default—Restoration, legal- 
ity of--Application to. réstore, whether can be treated 
as one’ for review—Order made. without notice to 
opposite party, whether illegal or merely irregular— 
Review, grounds for-—Restoration, whether permissible 
under inherent powers of Court Dismissal of execu- 
tion application for failure to furnish required in- 


(Act V of 1908), s. 151, O. IX, vi 9, 


formation, whether dismissal for default of appear- | 


ance. we 

Order IX, ©. P.C., does not apply to execution 
proceedings anda Court has, therefore, no power to 
restore an execution application which was dismissed 
for default. [p. 1009, col. 2.] 

Kalliakkal v. Palani Koundan (2), followed. 

Where the order of restoration is made without 
notice to the opposite party, it cannot be justified as 
one passed in review under O. XLVII, r. 4, cl. 2. [p. 
1010, col. 1.] 

Abdul Hakim Chowdhary v. Hem Chandra Das (4) 
and Surajpal Pandey v. Utim Pandey (5), relied on. 

The inherent powers of Court unders.151 cannot 
be invoked in support of such an order merely 
because another execution application will be barred 
by limitation. [p. 1012, col. 2.] : 

Bholu v. Ram Lal (9) and Sonubat Baburao v. Shi- 
vajirao Krishnarao (13), not followed. 

Saradindu Mukerjee v. Girish Chandra Tewari (12), 
followed. 

Such an order of restoration cannot be considered 
to bea final order and the opposite party on coming 


“to know of it could urge any objection which it was 


open to him to urge if he had notice of the petition 
for restoration. [p. 1010, col. 2.] 

Krishnasami Pandikondar v. Ramasamt Chettiar 
(6), relied on. ; ; 

Under O. KLYIL r, 4, cl. 2 (a) notice to the opposite 
party is imperative and an order allowing review 
without such notice isnot merely irregular Wut is a 
uba] and a party is noț bound by the illegal order, 
ibid. ; < 

Surajpal Pandey v., Utim Pandey (5), followed, 


E 
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Rule 1 of O. XLVII, O. P. C., must be read as in 
itself definitive of the limits within which review 1s 
permissible and no Court is justified in reviewing an 
order made by it for any ground other than those 
< mentioned in O. XLVII or grounds similar to those 
specifically mentioned therein. [p. 1101, col. 2.] 

Chhajju Ram v. Neki (8), relied on. f 

The absence of a Pleader is not a ground for review. 
[ibid.] g 

[Case-law considered.] 

Where an execution application is dismissed for 
failure on the part of the decree-holder to furnish 
information or produce the necessary papers for pro- 
ceeding with the execution, the case comes under 
O. XXĪ, r.57 and the dismissal cannot be regarded 
as one for default of appearance. [p. 1012, col. 1.) 


Appeal against an order of the District 
Court, Ramnad at Madura, dated 10th 
September, 1923, in A. S. No. 153 of 1922, 
‘preferred against that of the Court of the 
Subordinate Judge, Ramnad at Madura, 
dated the 14th March, 1922, in E. A. No. 396 
of 1921, in E. P. No. 36 cf 1920, in O. 8. No. 
14 of 1908. 

Mr. C. S. Venkatachariar, for the Appel- 
lants. 

Messrs. M. Patanjali Sastri and C. S, 
Rama Rao Sahib, for the Respondents. 

JUDGMENT. —The first respondent 
herein filed an application on 23rd Febru- 
ary, 1920, for the execution of the decree in 
O. S. No. 14 of 1908. Theapplication after 
several adjournments came on for hearing 
on llth October, 1921, when, owing to the 
absence of the decree-holder’s Pleader, it 
was dismissed. The decree-holder’s Pleader 
appeared before the Court sometime after 
‘and the Court restored the application to 
file without notica to the opposite party, 
On the same day, an application was made 
by the decree-holder for an amendment of 
the execution application. When the 
améndment application came on for hearing, 
the judgment-debtors contended that the 
order restoring the petition to file was 
illegal and that the amendment petition 
should not be allowed. The Subordinate 
- Judge of Ramnad held that O. IX, r. 9, 
O. P. C., was not applicable to execution 


proceedings and that the order restor- ` 


ing the petition to file, if treated as an 
order under O. XLVII, was illegal as the 
other party was not given notice of the 
application. In the result, he dismissed 
the petition for execution as well as the 
application for amendment. On appeal 
the District Judge held relying on Janki 
Nath Hore v, Prabhasini Dasi (1), that 


(1) 30 Ind, Cas. 898; 


43 O: 178; 22 O. L, J. 99; 19 G. 
W. N. 1077, . 


64 


“NARAYANA CHETTIAR V. 


MUTHU CHETTIAR, 1609 


the Court has power under O. XLVII, 
to restore an application dismissed for 
default of appearance of the applicant 
and’ that gven if it was not an order 
under O. XLVII, it should be treated 
as one made under s. 15+. He set aside the 
order of the Subordinate Judge and re- 
manded the execution application for dis- 
posal according to law. Defendants Nos. 5 
and 7 have preferred this appeal against 
the order of the District Judge. 

The first contention raised by Mr. C. 5. 
Venkatachariar for the appellants is that 
the Court had no power to restore an appli- 
cation to file which was, dismissed for de- 
fault as O. IX, ©. P. C., did not apply to 
execution proceedings. * We have recently 
held ina case reported as Kalliakkal v. 
Palani Koundan (2) that O. IX, C. P. C., did 
not apply to execution proceedings. Mr. 
Patanjali Sastri who appears for the first 
respondent does not challenge the correct- 
ness of this decision and concedes that 
O. IX is not applicable to execution pro- 
ceedings. The order of the Subordinate 
Judge was not, therefore, one passed under 
O. IX, r. 9. 

It is next contended that the order restor- 
ing the execution petition to file should not 
be treated as an order made in review of the 
order dismissing the application. The Sub- 
ordinate Judge when he restored the execu- 
tion application to file, did not issue notice 
to the other side. Under O. XLVII, r. 4 
notice to the other side is emperative. 
Clause 2 (a) is as follows:— 

“No such application shall be granted 
without previous notice to the opposite 
party, to enable him to appear and be heard 
in support of the decree or order, a review 
of which is applied for.” 

The questions is whether an order passed 
without notice is a nullity or only an ir- 
regular order which the Court had jurisdic- 
tion to pass. The District Judge has relied 
upon Janki Nath Hore v. Prabhasini Dast 
(1) as supporting his view that the order 
of the Subordinate Judge was an order 
under O. XLVII. In that case it was held 
“Where an appeal was summarily dismissed. 
by a Division Bench of this Court and such 


- order was ultimately set aside on review 


by the said Bench on an ex parte applica- 
tion without notice to the respondents, 
that the last order was valid even in the 
absence of such fhotice.” The learned 
(2) 92 Ind. Cas. 533; 50 M. L. 3.0200; 23 L. W., 227; 
(1926) M, W. N, 240; A. I. R, 1926 Mad, 412, ° 
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Judges heldthat the respondent was not 
‘the opposite party within the meaning of 
r. 4, cl.(2)(a), interested toappearand support 
the order of dismissal when thé only order 
sought to be substjtuted therefor was that 
the appeal be heard in his presence. With 
very great respect we are unable to follow 
the reasoning of the learned Judges. When 
an appeal is dismissed the decree of the 
lower Court is left undisturbed and the 
respondent is entitled to the benefit of such 
dismissal, and when the dismissal is sought 
to be setaside, if is he that is interested 
in supporting the order of dismissal. They 
conceded that an order of review cannot 


tbe made without previous notice to the 


person interested 4n supporting the order 
sought to be reviewed, but their view was 
that there was no opposite party when the 
Court was moved to set aside the order of 
dismissal for default. This case was follow- 
èd by another Bench of the Calcutta High 
Court in Official Trustee of Bengal v. Benode 
Behari Ghose Mal (3). In that case though 
the learned Judges observe that they pre- 
fer to follow Janaki Nath Hore v, Prabha- 
sini Dasi (1) in preference to a previous 
decision in Abdul Hakim Chowdhury v. 
Hem Chandra Das (4) they rest their deci- 
sion upon the practice obtaining in the 
Calcutta High Court for forty years under 
which an appeal summarily dismissed under 
O. XLI, r. 11, is set aside on review by the 
same Begch. These two cases cannot be 
Authority for the position that no notice 
is necessary in the case ofa review of an 
order under O. XLVII, for the practice of the 
Calcutta High Court was rightly or wrongly 
to set aside a summary order of dismissal on 
an application made for that purpose. In 
Abdul Hakim Chowdhury y. Hem Chandra 
Das (4) it was held that non-compliance 
with r.4 of O. XLVII, rendered the grant- 
ing of an ex parte application for review a 
ork Holmwood, J., observes at page 
439*:— ° 

“It is clear that the non-compliance with 
1,4 of O. XLVII, renders the grantingof this 
application for review, which was pre- 
judicial to the respondent, a nullity and 
that such an application could not be 
granted wifhout previous notice.” 

This judgmenf was concurred in by 
Ohapmah, 5. 


i) 81 Ind. Cas. 147; 51°0. 943: A. L R, 1925 Cal. 


4, f 
» (4) 30 Ind. Cas. 165: 42 0. 433. 
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Where tie law requires that a certain 
formality should be complied with before 
an order could ba made, it is not open to 
the Court to ignore the clear provision of 
the law and pass an order without comply- 
ing with it. The notice to the opposite 
party isimperative under r. 4, cl. (2) (a). It 
is urged by the respondent that when the 
Subordinate Judge restored the petition 
to file, the appellants should have pre- 
ferred an appeal againsé that order and 
when a remedy is open toa party against 
an irregular order made by a Court it 
should not be considered to bea nullity; 
for the Court has power to review its own 
order and if it reviews it irregularly the 
party affected by the order should appeal 
against it and r. 7 (b) provides for an 
appeal ifthe Court granting the review 
contravenes the provisions of r. 4. The 
question isnot whether the party to an 
illegal.order has a remedy or not. If a 
Court does something which it is not 
authorised by law to do, that order has no 
legal force. Such an order is illegal and 
not merely an irregular one and a party is 
not bound by theillegal order. In Surajpal 
Pandey v. Utim Pandey (5) the learned 
Chief Justice and Coutts, J., declined to 
follow the case in Janaki Nath Hore v, 
Prabhasini Dasi (1) and held that “where 
an appeal has been dismissed for default 
it cannot be restored under O. XLI, r. 19, 
which has no application to such a case; 
nor can it be restored under O. XLVII, 
r. 4, cl. (2) without notice to the opposite 
party”, and “if the appeal is restored 
without such notice and disposed of with- 
out the opposite party becoming aware 
of the orders of dismissal or restoration, 
that party is entitled,as soon as the matter 
has been drawn to its notice even in second 
appeal, to a hearing.” 

The order of the Subordinate Judge re- 
storing the appeal to file cannot be con- 
sidered to be a final order and the opposite 
party on coming to know of the order 
could urge any objection which it was 
open to him to urge if he had notice of the 
petition for restoration. This was clearly 
laid down by the Privy Council in Krishna- 
sami Pandikondar v. Ramasam Chettiar (6). 

(5) 63 Ind. Cas. 99; (1921) Pat. 337; 6 P. L. J. 625; 


3 P. L. T. 117; A. I. R. 1922 Pat. 281. 

(6) 43 Ind. Cas. 493; 41 M. 412; 34 M. L. J. 63; 4 
P. L. W. 54 16 A. L.J. 51; TL. W. 158; 25 M. L. 
T. 101; 270. L. J. ?53;.2 P. L. R. 1918; 22 O. W. N. 
481; 20 Bom. L: R. 541; 11 Bur, L, T, 121; (1918) M, 
W. N. 906; 45 1. A. 25 (P. 0.) 
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In: that cass Sankaran Nair, J., with- 
out -notice to the respondent excused 
_ the delay in filing the appealand admit- 
ted it. When it came on for hearing after 
` notice an objection was taken before the 
Division Bengh which heard it as being out 
of time. The Division Bench after an ex- 
amination of the affidavits filed on both 
Bides dismissed the appeal as provided by 
8. 4 of the Limitation Act. It was con- 
tended before the Privy Council that the 
` order of Sankaran Nair, J., was final and 
that the Division Bench had no jurisdiction 
at the hearing of the appeal to re consider 
the question whether the delay was excus- 
able. Their Lordshipsobserveat page 416*:— 

“This order of admission was made not 
only in the absence of Ramaswami Chettiar, 
the contesting respondent, but -without 
notice tohim. And yət in terms it pur- 
ported to deprive him of a valuable right, 
for if putin peril the finality of the deci- 
sion in his favour so that to preclude-him 
from questioning its propriety would 
amount to a denial of justice. It must, 
therefore, ‘in common fairness be regarded 
as a tacit term of an order like the present 
that though unqualified in expression it 
should be open tc re-consideration at the 
instance of the party prejudicially affected; 
and this view is sanctioned by the prac- 
tice of the Courts in India.” 

The order of the Subordinate Judge, 
therefore, restoring the petition could not 
be considered to bea final order and is open 
to the objection of the other side. On any 
ground it was open to it if notice had been 
issued. ; 

_ There are at least two stages in a review 

application. When a review application is 
filed, the Court gives notice to the opposite 
party and on hearing the opposite party if 
it considers there are grounds for re-open- 
ing the case it grants the application and 
if after review it sees reason to alter the 
order already passed, it modifies it. Against 
the order granting review there is an ap- 
peal under r. 7 of O. XLVII and againstthe 
final order passed after review there is also 
an appeal. Why should a party be depriv- 
ed of the right of appeal by his not being 
given notice when the Court grants an 
application for review? The Lahore High 
Court in Firm Gopal Mal-Ganda Mal ~v. 
Hara, Chand (7) holds the view that “an 


order granting an application for review 
(7) 75 Ind. Cas. 656; A. I. W. 1923 Lah, 303, 
“Page of 41 M.Ed], 
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of an order dismissing a suit in default 
is not illegal merely because notice of the 
application. was not given to the opposite 
party, ifthat party has been given every 
opportunity to raise any objections that he 
could raise, and was, therefore, in no way 
prejudiced by the non-issue of notice to 
him.” Though the party against whom 
an order is made without notice is entitled 
to object to it afterwards, it is not compe- 
tent to a Court to omit to give notice to 
the opposite party when the law requires 
that notice shall be given. of an application 
before it is granted. | . 

The order made by ‘the Subordinate 
Judge restoring the exeeution application 
to file cannot be considered on the merits 
as an order under O. XLVII, C. P. C. 
Though the petition mentioned O. XLVII, 
r. 1, s. 151 and O. IX, r. 9 yet the affidavit 
did not set out any grounds which 
would justify a review ofthe order. The 
absence ofa Pleader is not a ground for 
review. The grounds for review are set 
out in O. XLVII, r. 1 and the Privy 
Council has ruled that no Court is justified 
in reviewing an order made by it for any 
ground other than those mentioned in 
O. XLVII or grounds which are similar to 
the grounds specifically mentioned therein. 
In Chhajju Ram v. Neki (8) a Bench of the 
Lahore High Court reviewed an order made 
by another Bench. Viscount Haldanein de- 
livering the judgment of their Lordships 
observed: “They think that r. 1 of 
O. XLVII must be read as in itself de- 
finitive of the limits within which review 
is to-day permitted, and the reference to 
practice under former and different Statutes 
is misleading, So construing it they 
interpret the words ‘any other sufficient 
reason’ as meaning a reason sufficient on 
grounds at least analogous to those specified 
immediately previously.” 

The order of the Subordinate Judge 
‘restoring the appeal to file cannot be 
ed as an order under O. XLVII, 
yt. 

It is next contended for the respondent 
that the Court has power under s. 151 to 
correct its own errors or to pass an order 
which it thinks proper in the. interests of 


(8) 72 Ind. Cas. 566; 31.127; 3039. Ti. T. 995: 96 
O. W. N. 697;41 P. L, R. (P.O) 192253 P. L. T. 
435; A. I. R. 1922 P.C. 112; 16 L. W. 37; 17 P. W. 
R. 1922; 43 M. L. J. 332; 24 Bom. 9%, R. 1238; 4 U. 
ph = (P. O.) 99; 36 O.L. J, 459; 49 I, A, MẸ 
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justice. In “Bholu v. Ram Lal (9) it was 
held'that,tin the exercise of its inherent 
pover, ` expressly recognised’ ky s: 151 of 
thé*Code, a Court can restore an application 
for execution after it has dismissed it for 
défault, and should do so, notwithstanding 
that the applicant has an alternative remedy 
by making-a- second application for exe- 
cition,- if ~he-satisfies the Court that it 
should exercise its inherent jurisdiction ex 
debito justitic.”’ In that case reliance was 
plazed upon Debi BakhshiSingh v.’ Habab 
Shah (10) as supporting the view taken by 
it. In Debi Bakhsh Singh `v. Habab Shah 
(10) the plaintiff was dead andthe Court 
“not being aware’ of his death dismissed 
the ‘suit for the’ non-appearance of the 
plaintiff. The Privy Council held that the 
dismissal was an abuse of the process of 
the ` ‘Court. Their Lordships observe at 
page 337 *:— - 

“ Quite apart from 5. 151, any Court might 
“have rightly considered itself to possess an 
inherent power to rectify the mistake which 
‘had been inadvertently made.” 

‘Where the. Court passés an order inad- 
vertently or without being dware of certain 
facts which’ should have been brought to 
dts notice, ithas power: to ‘correct ån error 
-committed by it, ñotowing tò the, negli- 
gente of a party, but owing to: its not being 
aware of certain: ‘facts, What applied toa 
‘person who makés defailt -in‘ appearing 
| before the Court cannot- apply. to a deceased 
“person for he cannot ` appear before ‘the 
-Court and a Court has no power to dis- 
missa suit for default when ‘the plaint- 


“iff is dead, and if it does`withöùt being 


“aware of ‘the fact, “it “can CONTOUR the TIPTE 
“order made by it. e 

In this’ case is cannot ebe said that ‘the 
‘application was’ dismissed: -for -default or 
appearanee. The decree -holder ‘was asked 
to furnish certaii: information tote 
‘Court to enable it to procéeéd with! the 
‘execution. “He having failed*to fiirnish: tHe 
- information ór produce the necessary -papèrs 
for proceeding with the execution, has 
` brought himself within’ Ò. KNKT, “5,57 and 
the dismissal of the application cannot, ° 


’ therefore, be considered to be a dismissal 


for default of appearance. It is strongly 
Mo 60 Ind. Cas. 720; 2 L. 66; 3 U. P. L. R. (L) 


ag 19 Wd. Cas. 526: 35 A. 331; 17 0. W. N; 829: 
11'A. L. J: 625: 18 0. L. 3.9; 15 Bom. L, R. 640; 14 
M. L. T. 33: (1043) M. W. N. 566; 25 M. L. J. 148; 160, 


* O. 194; 40 I. A. 151 (P. 0.). 
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urged by Mr. Patanjali Sastri that the 
respondent would lose the benefit of his 
decree for any suhsequent application would, 
be barred by the twelve years’ rule and, 
therefore, the Court should use its inherent ° 
power to restore the applicatjon to remedy 
the wrong. The decree-holder can always 
file a fresh application for execution if the 
previous oneis dismissed and ‘the fact that 
a fresh application would be barred by 
limitation would not give jurisdiction to 
the Court which it does not otherwise 
possess, With very great respeet we are 
unable to agree with the learned Judge 
who decided Bholu v. Ram Lal (9) that 
the inherent power of the Court should be 
invoked in cases in which the second appli- 
cation may be barred by limitation. ‘In 
Ritu Kuer v, Alakhdeo Narain Singha (11) 
it was held thatthe Court should not use 
its inherent power for the purpose of re- 
storing execution cases. Suhrawardy, J.,in 
Saradindu Mukerjee v. Girish Chandra 
Tewari (12) takes the view that “if an 
execution case is erroneously dismissed for 
default and the decree-holder applies for 
the restoration of the case by way of review, 
the application for restoration was one 
under s. 151 ofthe ©. P. C., and the mere 
fact that it was also described as an appli- 
cation for review did not give the judg- 
ment-debtor a right of appeal against -the 
order of restoration.” The Bombay High 
‘Court in Sonubai Baburao -v. Shivajirao 
Krishnarao -(13) held that ‘ Where an 
‘application is made to re-admit an appeal 
‘dismissed for default, it was open to the 
Court to exercise its inherent powers to 
“deal with the application under s. 151 of 
ethe ©.: P. C., and make an order to the 
“effect for the ends of justice or to prevent 
jabuse ofthe process of the Court, without 
-any reference to the period of limitation 
fixed: for -application to re-admit appeals 
for to` restore any other proceeding dis- 
“missed for default.” When an applica- 
‘tion ‘is granted under s. 151 of the O. 
-P, -6.,.-the party affected by the order 
“has no’ right of appeal as observed by 
Suhrawardy, J., in Suradindu Mukerjee vy. 
Girish Chandra Tewari (12) should the 
Court use such powers in such a way-as to 
givé an unfair advantage-to one party over 


(11) E a ee 154; 4 P, L. J. 330; (1918) Pat. 265: 


SPL 
l d? 718 PES “Cas. 816:.A. I. R. 1925 Oal. 184. 
at 60 Ind. Cas, 919; 45 B, 648; 23 Bom. L. R, 
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the other because it thinks that the ends 
of justice do require it. Justice should be 
-administered according to law and pro- 
cedure. It may be that in administering 
the law, the Court may feel that one party 
gains an untfatr®°advantage over the other. 
But itis not open tó a Court to ignore the 
procedure laid down for its guidance and 
grant reliefs when it thinks such a relief 
should be granted without following the 
proceduré laid down for its conducts If 
the provisions of s. 151 are given the extend- 
ed interpretation which some Courts are 
prepared to givé them, the Courts may 
overlook the rest of the Procedure Code 
whenever it considers that the ends of 
justice do require that a certain order 
should be ‘passed. Section 151 enables a 
Court to maké such orders as may be 
necessary for the ends of justice and to 
prevent the abuse of the process of the 
Court. The Law of Limitation works hard- 
ship upon persons who have legitimate 
claims against their opponents, but the 
Legislatur6é has enacted. the Law of 
Limitation; and it would not be right for 
the Court to overlook the Law of Limitation 
on the ground that the claim isa bona fide 
one and the defence on thé ground of limita- 


tion is immoral. When the law lays down '’ 


certain procedure for parties who arè 
affected by an order, the mere fact that the 
Law of Limitation steps in and prevents 
the party from claiming relief under the 
procedure is not sufficient justification for 
the Court to grant a relief under s. 151. In 


this connection reference may be made to 


Gadi Neelaveni v. 


Marappareddigari 
Narayana Reddi '(14). 


There Oldfield, J., 


observed at page 101* “that our Courts’ 


possess inherent power is recognised in 
s. 151 of the ©. P. ©. But the exercise 
of the power in the particular form in which 
it is invoked must be justified in each case 


in the manner authorised by authority... 


and generally the legitimacy of its exercise 
must be tested with reference to the princi- 
ples, which authority has prescribed.” In 
that case it was held “that a Court has no 
power, apart from the provision of O.IX, 
r, 13 ‘of the C. 
ex parte decree passed by itself." Though 


a Court may feel thatan ex parte decree. 


was improperly passed, it cannot set it 


(14) 53 Ind. Cas. 847; 43 M. 94; 37M. L. J. 599; 
26 M. L. T. 377; 10 L. W. 606; (1920) M. W. N. 19 
(ŒE. B) NGA i 
“* Pare of 43 M.— EL) 


ON ba wka Ret hE OF See meer aot 
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‘in Gadi 


C., to set aside an 
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aside by invoking its power under.s. 151. 
‘The application to set aside an ex parte 


decree can anly be granted if the conditions 


„laid down in O. IX, r. 13 are satisfied. In 
Somayya v. Subbamma (15) it was held that » 
:1f the Court sees sufficient reason to grant 
.the application ‘it could do so, but that 


decision. was overruled by the décision 


Narayana Reddi (14) We hold that 


the order restoring the execution appli- . 
cation to file cannot be said to be an ` 
“Order passed under s, 151, 


Spondent could have presented a fresh 


Law of Limitation he is precluded from 


doing soand that would not give jurisdic- . 
tion to a Court to invoke the aid of s. 191. . 
Mr. Patanjali Sastri very strongly urged : 


that his client would lose about Rs. 5,000. 


However dishonest the conduct of the - 


appellants might have been, they are entitl- 
ed to the relief which the law gives them. 
We, therefore, with much regret allow the 


appeal but in the circumstances disallow - 


the costs ofthe appeal. 
Vou: Appeal allowed. 
(15) 26 M. 599, 


no eee amen een oad 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No. 399 
oF 1923. 2 
February 8, 1926. 
Present:—Mr. Justice Cuming and 
Mr. Justice’ Page. < 
GOKUL CHANDRA RAY— APPELLANT 
versus 


RADHA GOVINDA SHAHA AND OTHERS— 


RESPONDENTS. 

Provincial Insolvency act (V of 1920), s. 38.13) ~ 
Scheduled creditor—Right to prore further debt- 
‘Any creditor’, meaning of-—Non-service of notice «of 
appeal on heirs of deceased creditor—Appeal, com- 
petency of. 

The words ‘any creditor’ in s. 33 of the Provincial 
Insolvency Act being wide enough to include a 
person who has already .proved a debt, itis open to 
such a person to prove any further debt which for 
some reason or other he has omitted to prove. Tp. 1014,- 
cəl. 2. ; 

The fact that the heirs of a deceased creditor who 
was a party to an appeal, were not Served with notice 
of the appeal does not render the appeal intompetent. 
or prevent it from being proceeded with, thongh it 
may be open to such heirs, if so advis@d,,to have the 
appeal re-opened on the ground that, they had nu 
notice. [p. 1014, col. 2; p. 1015, col. 1.] 


Appeal against an order of" the District, 
dated the 2lst September, - 


Judge, Dacca, 
1923. 


b. 
. © 


Neelaveni v. Marappareddigari È> 


The first re- e 


‘application for execution, but owing to the, : 


} 


"a 


+ 


. him to prove any other debt. 
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Mr, H. D. Bose, Babus Upendra Lal Roy 
and Jitendra Kumar Sen Gupta, for the 
Appellant. . i 

Babus Braja Lal Chakrabarty, Prakash 
Chandra Pakrasi and Sachindra Kumar 
Roy, for the Respondents. 

| JUDGMENT. 

Cuming, J.—The facts of the case out 
of which this appeal has arisen are these: 
An application was made on the 14th June, 
1921, byafirm ofthe name of Baisnab Charan, 
Radha Charan Shaha and other creditors 
to have certain persons declared insolvent. 
The adjudication order was duly made on 
the 4th of January, 1922, and the Schedule 
as required under 5. 33 of the Provincial 
Insolvency Act was prepared on the 27th 
July, 1922. A Receiver of the estate was 
appointed. On the 30th January, 1923, 
Gokul Chandra Ray one of the creditors 
whose name was already entered in the 
Schedule in respect of certain debt due to 
him applied to the Court and stated that 
by mistake certain other debts had not been 


. proved by him and asked that he should 


be allowed to prove those debts also. The 
learned District Judge refused this applica- 
tion. He was of opinion that once a creditor 


- has proved a debt and his name has been 


entered in the Schedule it is not open to 
Whether 
this decision is or is not correct depends 
entirely upon the wording of cl. (8) of s. 33 
of the Protincial Insolvency Act. The Ist 
clause of s. 33 provides that “ When an 
order of adjudication has been made under 


this Act, all persons alleging themselves to. 


be creditors of the insolvent in respect of 
debts provable under this Act shall tender 
proof of their respective debts by producing 
evidence of the amount eand particulars 
thereof, and the Court’ shall, by order, 
determine the persons who have proved 
themselves to be creditors of the insolvent 


in respect of such debts, and the amount, 


of such debts, respectively, and shall frame 
a Schedule of such persons and debts.” 
Then cl. (3) of the’ same section provides 
that “Any creditor of the insolvent may, 
at any time before the discharge of the 
insolvent, tender proof of his debt and 
apply tô the Court for an order directing 
his name@stqbe entered in the Schedule as 
a creditortin respect of any debt provable 
under this Act, and” not entered in the 
Schedule, and the Court, after causing 


. notice to be served cn the insolvent and 


the other creditors whe have proved their 
@ 
& . M 
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debts, and hearing their objections (if sny) 
shall comply with or reject the application.” 
As I have already stated the learned District . 
Judge interprets this cl. (3) to mean that 
only a creditor whose name is not already . 
entered in the Schedule car prove a debt 
under cl. (3), I do not see any reason for | 
placing this restriction on the words of 
s. 33, cl. (3). The words used are “any 
ereditor’.and it seems to me that if the 
Legislature intended that this clause should 
only apply to a creditor whose name was 
not already in the Schedule it would have 
said “any. un-scheduled creditor.” The 
words of the section are sufficiently wide ta 
inelude a person who has already proved 
one or more debts but wishes to-prove a 
further debt which for some reason or other 
he has omitted. In this view of the case 
the learned Judge was wrong in not allow- 
ing the applicant to prove his alleged debt 
which had not been already entered in the 
Schedule. The orderof the District Judge 
is set aside and the case remanded to him 
to be dealt with in the light of the observa- 
tions made above. I would make it clear 
that we do not decide whether any particu- 
Jar debt is or is not provable as that is. 
decided by the judgment in that the learned 
Judge was not correct in holding thata 
creditor who had once proved a debt and 
had been entered in the Schedule could 
not prove any further debts and there 
applications are to be dealt with by him cn 
their merits. l 

I may here note that in the concluding 
portion of his judgment the learned Judge 
states that “in this view of the case it 
becomes unnecessary to decide the oiher 
points.” But he went on io state that his 
findings on these points were against the 
petitioner. It does not appear, however, 
that the learned District Judge has properly 
considered these points. Therefore, the 
whole case will be open to him for considera- 
tion. 

A preliminary point was raised that the 
appeal was not competent, because ore 
Baisnab Charan Shaha who was an alleged 
creditor is dead and no notice bes teen 
served on his heir. It does not, however, 
appear that Baisnab Charan Shaha was 
really a creditor in his personal capacity. 
The real creditor was the firm of Baisnab 
Charan-Radha Chaien Shaba and fifrther 
even if he were a creditor and no notico 
had been given to bis heir that would not 
by itseli render the proceeding inccmpe- 
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tent. No doubt it may be open to the heirs, 
if so advised, to apply to have the proceed- 
_ing re-opened on the ground that they had 
no notice. But their absence and the fact 
that they had no notice in the present 
proceeding cannot prevent the present 
appeal from being proceeded with’ and 
decided. Imay further note that notice 
was duly served on the firm of Baisnab 
Charan and Radha Charan Shaha. 

The appellant issentitled to the cogts of 
this appeal from the Receiver and the con- 
testing creditors represented by Mr. Chakra- 
barti that is the respondents Nos. 2, 4, 5, 6, 
7, 11, 12 and 13. MHearing-fee five gold 
mohurs. 

Page, J.—I agree. 


ALN. A, Case remanded. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Seconp Civit APPEAL No. 457 oF 1921. 
July 24, 1924. 
Present:—Mr. Kotval, A. J. ©. and 
Mr. Prideaux, A. J. O. 
CHINDHU—Darenpant—APPELLANT 
versus 
RAMESHWARNATH AND OTABRS— 
PLAINTIFFS—RESPONDENTS 


C. P. Tenancy Act (XI of 1898), s. 46—Occupancy - 


holding—Sale—Registration in contravention of s. 46, 
effect of —Jurisdiction of Civil Court. 

Registration in contravention of s.46 of the C, P, 
Tenancy Act, whatever be the cause that led to the 
contravention, whether it be fraud, ignorance or in- 
advertence, is ineffectual and must be ignored.[p. 1016, 
col. 2. 

White registration of a transfer of occupancy land 
has tobe ignored on the ground that it is in con- 
travention of law, there is no transfer in cases where 
registration is compulsory and the jurisdiction of 
the Civil Courts is not barred. [ibid.] 

[Case-law discussed. ] me 

Appeal from the decree of the Additional 
District Judge, Balaghat, dated the 28th 
June, 1921, in Civil Appeal No, 36 of 
1920. 

ORDER OF REFERENCE. 

Hallifax, A. J. C.-(April 9, 1923).-The 
property in dispute in this case is an occu- 

-pancy holding in the village of Chacheri 
“in Balaghat of which the plaintiffs-respond- 
ents are the malguzars. The remanding 
order of the lower Appellate Court shows 
very great confusion _befween rr. 23, 24 and 
25 of O. XLI of the ©. P.O. The discus- 
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sion in the first Courtas to the validity 
of the adoption of Atmaram by Kolhu was, 
as the'learned Additional District Judge 
pointed out, irrelevant, and the finding of 
that Court that Chindhu was not in pos- 
session before 1915-16 through various sub- 
tenants can only mean that the possession 
was with Maharu who denies it or Atmaram 
who had left the village before 1910. These 
matters, however, do not affect the case. “It 
has not been shown that Maharu and Kolhu 
were in any way related or that any ances- 
tor, even the father of either of them, ever 
occupied the holding. Ib will be convenient 
to speak of Atmaram as the oceupancy ten- 
ant of the holding in 1910, though it is 
just barely possible that the real tenant 
was thé widow of Kolhu; as, however, she 
joined in the transfer made by Atmaram 
that makes no difference. It has also to be 
accepted as true that Maharu was in no way 
related to Atmaram or Kolhu. 

The facts with which we are now con- 
cerned are these. On the 2nd of March, 
1910, Atmaram the occupancy tenant trans- 
ferred the holding for Rs. 100 by a regis- 
tered deed of sale to Maharu, -describing 
him untruly as the great-grandson of his 
own great-grandfather and the next heir to 
the ancestral holding. Maharu sold it on 
the 26th of October, 1910, for Rs 85 to the 
defendant Ohindhu, to whom he is not 
related. Chindhu took possession not later 
than June, 1915, though Atmaram was still 
shown in the village papers as the tenant, 
and also in the Settlement parcha issued 
in 1915-16. This Settlement entry Chindhu 
got corrected by a suit filed against Atma- 
ram in 1918. The malguzars of the village 
filed the present suit against Chindhu on 
the llth of February, 1920, claiming to eject 
him on the ground that he had been in 
wrongful possession of the holding since 
June, 1916. 

-The deeision of the learned Additional 
District Judge is in effect as follows: The 
transfer by Maharu to Chindhu who is not 
his heir was forbidden by s. 46 of the Ten- 
ancy Act, 1898, but it could be avoided only 
by application to a Revenue Officer in the 
manner and to the extent provided by as. 
47 and 45 of that Act, ag was explained in 
Ganeshdas v. Shankar (1);- so far aga Civil 
Gourt is concerned, therefore, itis a good 
transfer. But the previous transfer by Atma- 
ram to Maharu for Rs. 10) reguired regis- 


tration of the sale-deed, and the registra-* 


(1) 13 Ind. Oas. 909; 8 N. L. R. 22. < 
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tion that was in fact effected must be 
treated as not having been effected ‘at all; 
an unregistered sale, for Rs. 100°or more is 
void under the ordinary civil law and not 
only under the Tenancy Act, and, there- 
fore, the transfer must be treated as void 
in’a Civil Court without being set aside 
by a Revenue Officer. Maharu’s title fail- 
ing, Chindhu could derive none from him. 
The claim for possession was accordingly 
decreed. 

The learned Judge's decision is in accord- 
ance with the ruling of Ismay, J.C., in 
Daji Vithal Dhok `v. Moreshwar Venkatesh 
Gharpurey (2). Stanyon, A. J.. C., dissented 
from this ruling in Ganeshdas v, Shankar 
(1) but Drake-Brockman, J. C., followed it 
in preference to the later one in Nilkant v. 
Chulya (3). The convention of this Court 
being bound by its own published rulings 
till they are overruled by a Bench had ap- 
parently not then been established. In 
these circumstances clearly the only possi- 
ble course for meis torefer this point of 
law for decision by a Bench. My own 


present opinion on it isthat as the transfer 


by Maharu to Chindhu can be avoided only 
for an assumed and not anactual want of 
registration and as that assumption arises 
solely out of the provisions of s. 46 of the 
Tenancy Act, the ruling in Ganeshdasv. 
Shankar (1) is correct. 

Mr. A. Ç. Roy, for the Appellant. 

Mr. J. C. Ghosh, for the Respondents. 
JUDGMENT OF THE DIVISION 

BENCH. | 

The facts are given in the learned referr- 
ing Judge's order. So far as the law 
applicable to these facts is concerned, we do 
not think that there is any difference of opin- 
ion between the Judges who decided Daji 
Vithal Dhok v. Moreshwar Venkatesh Ghar- 
purey (2) and Nilkant v. Ghulya (3) and 
the Judge who decided Ganeshdas v. 
Shankar (1). According to the first two 
of these decisions registration in contraven- 
tion of s. 46, Tenancy Act, is ineffectual. 
whether it be brought about by the fraud 
of the parties to the document or effected 
owing to ignorance or inadvertence on the 
part of. the registering officer. According 
to the third it would be ineffectual if pro- 
cured by fraud (vide page 26*) but not if it 
is made through inadvertence or ignorance, 
As in the present case it must be held that 
(2) 1N. L. R. 112. 
(3) 42 Ind. Cas. 384; 13 N. 
e* Page of 8 N. L. R.—[Ed.] 


JR. 165. | 
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registration was brought about by fraud, 
Maharu's relationship with Atmaram being 
untruly described in the sale-deed, the Civil 
Court had jurisdiction. 

The decision in Ganeshdagv. Shankar (1) 
differs from the other two decisions only. 
as regards the question whether registra- 
tion made in contravention of s. 46 owing: 
to ignorance or inadvertence on the part 
of the registering officershould be treated 
by the Civil Courts as ineffectual in law. 
We are of opinion that registration in 
contravention of any provision of law what- 
ever be the cause that led to the contraven- 
tion is ineffectual and must be ignored. 
We agree with the view taken in Nilkant v. 
Ghulya (3) and the reasons givenin sup- 
port ofthat view. If the registration is 
ignored there is no transfer in cases where 
registration is necessary and thejurisdiction 
of the Civil Court is not barred. 

A. N.A. Reference answered accordingly. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLaTE Decres No, 2330 
. oF 1923. 
January 28, 1926. 

Present ;—Mr. Justice Suhrawardy and 
Mr. Justi¢s Graham. 
SUCKCHAND DAS—Derenpant— 
APPELLANT 


VEYSUS 
GIRIDHARI DAS AND ANOTHER —PLAINTIFFS 


— RESPONDENTS. 

Landlord and tenant—Occupancy holding—Pur- 
chaser of tenancy, rights of—Recognition by landlord, 
necessity of —Deposit of amount of rent-decree by 
person who has not acquired tenancy—Withdrawal by 
landlord, effect of—Acceptance of rent, whether creates 
relationship of landlord and tenant. 

The purchaser of a non-transferable occupancy 
holding in execution of a money-decree against the 
tenant takes only the tenant's interest and so far as 
the landlord is concerned obtains no interest or title. 
Lp. 1018, col. 1.] 

A transfer for value of the whole or part of an’ 
occupancy holding apart from the legal estate is 
operative against the ratyat, whether it is made 
voluntarily or involuntarily but the tenancy does not 
by such transfer pass to the purchaser as against the 
landlord and without the landlord's consent. [p. 1018, 
cols. 1 & 2.j 

Chandra Binode Kundu v. Ala Bux Dewan (l), 
explained. 

The mere fact that the landlord withdraws a de- 
posit made towards a rent-decree by a person who’ 
had not acquired the tenancy at the time of the 
deposit does not confer on the person depositing the 
status of a tenant or establish the relationship of 
landlord and tenant between such person and the 
landlord. In order to recognise or ratify something it‘ 
is necessary that that thing must exist. [p. 1019, col. 1.] 

Mere acceptance of rent does not create the re-, 
lationship of landlord and tenant. [ibid.] 





- 
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Appeal against a decree of the Additional 
District Judge, Midnapur, dated the 16th 
August, 1923, reversing that of the Munsif, 
Third Court, Kanthi, dated the 12th Sep- 
tember, 1923. 

Mr. Ram? Chandra Majumdar and Babu 
Apurba Charan Mukerjec, for-the Appellant. 

Dr. Dwarka Nath Mitter, Babus Sarat 
Kumar Mitter and Santosh Kumar Pal, for 
the Respondents. 

JUDGMENT. i 

Suhrawardy, J.—This appeal arises 
out of a suit for recovery of possession of 
the lands in suit on establishment of the 
plaintiffs title thereto. The facts are vari- 
ous and complicated but for the purposes 
of the present appeal they may be shortly 
stated as follows: Priyanath Das (brother 
of the plaintiff) was the original tenant in 
respect of the land in suit under the Bur- 
dwan Raj. In 1901 the Maharaja obtained 
a rent-decree against him and the holding 
was sold in execution of that decree and 
purchased by the Raj in 1903. In 1904 and 
1905 the Raj leb out the holding on an 
yearly tenancy to one Kailash. In 1907 a 
léase was granted to him of this land for 
an indefinite period. In 1906 Priyanath 
brought a suit against the Maharaja for 
establishment of title and other reliefs but 
it was dismissed. In 1908 there were pro- 
ceedings under s. 145, Or, P. O., between 
‘Kailash and ‘Priyanath which terminated 
in favour of Kailash. In 1907 a suit was 
brought by two women Bhairabi and Brin- 
dabati who were said to be the mortgagees 
of Priyanath against him on an unregister- 
ed kot kabala said to. have been executed 
by Priyanath in their favour. There was 
a consent decree in the snit which was 
executed and thé holding was put up to 
sale and it was purchased by the two wo- 
men and possession taken against Priya- 
nath. In 1909 a suit was instituted by 
Gadadhar (heir of Bhairabi) and Brindahbati 
under s. 63, Bengal Tenancy Act, against 


the Maharaja but the suit was dismissed in’ 


1911, Im 1910 Gadadhar and Brindabati 
executed a kot kabala in favour of the 
plaintiff who in 1912 brought a suit on it 
and obtained a decree in execution of which 
he purchased the holding and claimed to 
obtain possession of it in 1913. In 1913 one 


Baikyintha Pandey obtained a decree for 


money against Kailash and in execution 
of it purchased the holding; and on his 
attempting to take’ possession a claim was 
filed by the plaintiff which was allowed, 
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Baikuntha did not, take any further steps - 
in-the matter and, so far as this litigation 
is concerfied, he seems to be unconcerned, 
and isoutofit. In 1917 the Maharaja in- 
stituted a rent suit against Kailash which 
was decreed. On the 16th July, 1917, the 
plaintiff deposited the decretal amount, 
The Maharaja objected to the right of the 
plaintiff. to make the deposit under s. 170, 
Bengal Tenancy Act, but the Executing 
Court passed the following order: “Thé 
petitioners locus standi is proved and he 
is permitted to deposit the amount.” On 
the 21st September, 1917, the Maharaja with- 
drew the amount so-deposited by the 
plaintiff. In 1918 anether suit for rent 
was brought by the Maharaja against 
Kailash.: A decree was obtained on the 20th 
June, 1919, and the property was put up to 
sale on 20th February, 1920, and purchased 
by defendant No. 1 who is the appellant 
before us. The plaintiff preferred a claim 
which was dismissed on the 2nd April, 1921. 
The present suit was instituted on the 
28th September, 1921, against the purchaser 
(defendant No, 1) and the Maharaja of Bur- 
dwan. It appears that the plaintiff paid 
rent to the Maharaja in respect of this hold- 
ing for a portion of 1325 and 1326 which 
was accepted. The defence of the defendant 
was thatthe plaintiff was never the tenant 
of the Maharaja and had no cause of action 
forthe suit. The trial Court held that the 
unregistered kot kabala in favour of Bhairabi 
and Brindabati who were said to be Priya- 
nath’s aunt and mistress was a collusive 
document and the litigation following it 
was not bona fide. In this view it held 
that the plaintiff got no title from Gadadhar 
and Brindabati, With regard to the sub- 
sequent part which the plaintiff took in the 
rent suits against Kailash the trial Court 
held that the plaintiff got no title and in 
this view dismissed the plaintiff's suit. On 
appeal’ the learned. Additional District 
Judge of Midnapur decreed the plaintiff's 
suit. The learned Judge did not consider the 
nature of the transaction between Priyanath 
and Bhairabi and Brindabati as he was 
apparently of opinion that the plaintiff's 
tenancy under the Maharaja wag egfablished 
by the fact ofthe Mahafaja’s withdrawal of 
the amount deposited by the Plaintiff in 
1917 in the first rentylecree against Kaliash 
and also by receipt of rent by the Maharaja 
for two years from the Dlaintiff. The 
learned Judge's view is that by these acts 
the Maharaja ‘recognized the tenancy apd, 
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. therefore, he was not justified in bringing a 
- suit for rent against the old tenant; and 


„consequently the defendant as purchaser in 
execution of the decree in that suit has 
obtained no title tò the holding. Now 
let us examine the proposition laid down 
by the learned District Judge and the 
correctness of the conclusion drawn by him 
from the facts as above stated. 

The learned Judge does not plainly say 
so, but he seems to find that the plaintiff's 
title having prevailed over Baikuantha’s 
title who was the purchaser of Kailash’s 
interest, the plaintiffacquired the holding 
which stoodin the pame of Kailash. This 
is not å correct view. Kailash’s interest 
was sold in execution of a money-decree 
and purchased by Baikuntha. That sale, so 
far as Kailash was concerned, was binding. 
But it did not confer any right on Baikun- 
tha against the Maharaja in the absence of 
recognition of Baikuntha’s purchase by him. 
Admittedly the holding was a non-transfer- 
able occupancy holding and, therefore, the 
purchaser in a money-decree against the 
tenant ofsuch a holding takes only the 
tenant's interest, and, so far asthe landlord 
is concerned, obtains no interest ora title. 
Baikuntha attempted to take possession of 
the property but was resisted by the plaint- 
iff who succeeded and Baikuntha having 
taken no further steps in the matter, he 
must be supposed to have lost all interest 
by his pufchase. *After Baikuntha went 
out Kailash remained liable for the rent 
and sofar asthe landlord was concerned 
Kailash was his tenant. The tenancy of 


Kailash, therefore, did not terminate after 


the purchase as Baikuntha virtually gave 
up his right to the tenancy. In the Special 
Bench case of Chandra Binode Kundu v. 
Ala Bux Dewan (1) it was held modifying 
the Full Bench decision in the case of 
Dayamoyi v. Ananda Mohan Ray (2) that a 
transfer for value of the whole or part of 
an occupancy holding apart from the legal 
estate is operative against the raiyat, whe- 
ther it is made voluntarily or involuntarily. 
The effect of this view is that the tenant 
is not entitled to question the validity of 
the purchase by the purchaser. This case 
does not go go farasto hold that the tenancy 
passes toha purchaser against the land- 
lord and vésts in the nurchaser, without the 


(1) 58 Ind. Cam e353; 48 O. 184; 310. L. J. 510; 24 
@. W. N. 818 (F. B). 

(2) 27 Ind. Cas. 61; 42 O: 172; 20 0. L. J. 52; 18 
O: W. N. 971; : 
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landlord's consent. We are, therefore, of 
opinion thatthe plaintiff has not acquired 
any title to the holding through Baikuntha 
or Kaliash. In fact hisright to the holding 
which he now asserts was against Baikuntha 
and consequently against Kailash. There 
ig no privity between him and Baikuntha 
or Kailash as regards the transfer of the 
holding. The position is this that after 
Baikuntha ceased to have any concern with 
this holding itremained with Kailash who 
continued to be liable for the landlord's 
rent. 

The next question that arises is the effect 
of the withdrawal of the amount by the 
Maharaja.in 1917. It is argued that by 
withdrawing the amount deposited by the 
plaintiff in the rent-decree against Kailash 
the Maharaja recognised the tenancy of the 
plaintiff and was precluded from institut- 
ing a subsequent suit for rent against 
Kailash. Nowin order to recognise or ratify 
something it is necessary that that thing 
must exist. As we have found the plaintiff 
had not acquired the tenancy at the time 
when he made the deposit. It can hardly 
be maintained that if a stranger to the hold- 
ing makes a deposit and the landlord with- 
draws the amount, he, by his conduct, is 
bound to treat the trespasser as his tenant. 
Then again when the plaintif made the 
deposit, the Maharaja protested against the 
plaintiff's right to make the deposit; Lut 


‘the Court rightly or wrongly held that the 


plaintiff had locus standi and the Maharaja 
withdrew that amount after that decision. 
It is argued on the authority of Jugal 
Mohini Dasi vy. Sri Nath Chatterjee (3) that 
the effect of the decision was that between 
the landlord and thetransferee of the tenure, 
the transferee acquired an interest in the 
tenure by purchase. If the decision is to be 
applicable to the facts of this case it must 
be found that the plaintiff was a transferee 
by purchase which we have held‘ he was 
not. It is not necessary in this ease to 
consider the correctness of that decision. 
When proper occasion arises it may have 
to be re-considered, forthe learned Judges 
for the view they took relied on the case of 
Thomas Barclay v. Syed Hossein Ali Khan 
(4). In that case the landlord did not 
contest the right of the depositor and with- 
drew the money. The learned Judges apply- 
ing the principle of estoppel to the facts 
of that case held that the landlord was 


(3) 7 Ind. Cas. 477; 12 C. Li J. 609: 
(4,6 O. L. J. 601. 
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precluded by his conduct from contesting 
the right of the depositor to make the 
. deposit for his failure “to take exception 
before withdrawing the amount has put 
the transferee at a loss. In Gadadhar Ghosh 
v. Midnapure Bemindary Co. (5) the land- 
lord withdrew the deposit without any pro- 
test and.it was held asin Thomas Barclay v, 


Syed Hossein Ali Khan (4) that he was es- . 


topped from questioning the right of the de- 
positor. The ground on which the priuciple 
of estoppel was applied in these cases isopen 
to question but as they are not applicable in 
the present case, we need say no further. 
We accordingly hold that the withdrawal 
of theamount deposited by the plaintiff in 
1917 did not confer any right on the plaint- 
iff in respect of the holding nor did it 
establish the relationship of landlord and 
tenant between the Maharaja and the 
plaintiff who is not a transferee of the tenant's 
interest. 

Then we have to consider the effect of the 
acceptance of rent from tke defendant by 
the Maharaja for the two years 1325, 1326. 
It is noticeable thatfrom the date of the 
purchase by tue defendant in 1918 no rent 
was paid by the plaintiff to the Maharaja 
or accepted by him. No authority has 


been placed before us for the proposition . 


that mere acceptance of rent creates the 
relationship of landlord and tenant. It has 
not been distinctly found by the learned 
Judge that the plaintiff was in possession at 
the time when the rent-decree was executed 
by the Maharaja. Apart from all these con- 
siderations if Kailash’s tenancy had not 
terminated or extinguished and was sub- 
sisting-any act of the Maharaja—whether 
the withdrawal of-the amount or acceptance 
of rentfrom a stranger—did not putan end 
to that tenancy. The conduct of the Maha- 
raja has been that of an absentee landlord 
whose affairs are managed by persons who 
are notso‘*mindful of the effect of their acts. 
Tt may be noted here that the Maharaja ap- 
pears in this appeal as he did in the Court 
below and has supported the appellant's case. 
In the cireumstances as stated above we 
do not think that the plaintiff has acquired 
any right in the property in suit and 
his suit must fail. 

The result is that this appeal is allowed, 
the decree of the lower Appellate Court set 


aside and that of the Court of first instance 
restored with costs.  THere will be one set 


(5) 43 Ind. Cas. 742; 27 O. L. J. 385. 
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of costs in favour of defendant No. 1. The 
Maharaja will bear his own costs. 
Graham, J.—I agree. 
å, N. A. . Appeal allowed. 


EE meaa 


NAGPUR JUDICIAL COMMIS- 

SIONER’S COURT. 
Wrest Civic Arpgau No. 138 or 1995, 
August 16: 1926. 
Present :—Mr. Hallifax, A. J. C. 

Seth AJODHYAPRASAD AND ANOTHER— 

PLAINTIFFS-——A PPELLANTS 
VETSUS 
SHIVPRASAD AND otrners—Derenpants— 
RESPONDENTS. 

Contract Act (IX of 1872), ss. 73, 74—Interest— 
Simple and compound, nature of-—Primary and second- 
ary contracts — Compound interest, whether penal—- 
Wrongful detention of money—Damages—Rate of 1? 
per cent. per annum whether reasonable—Interest after 
date fixed for redemption, whether can be allowed. 

Theogly difference between simple interest and 
compound interest is that the former is interest on 
money willingly lent and the latter on money not 
willingly lent. [p. 1020, col. 1.] 
| Section 74 of the Contract Act applies only to cases 
in which the creditor omits or is unable to prove that 
he has sustained any actual loss or damage at all 
| ibid. | i . ° i 

A case of wrongful detention of money is go > 
by s. 73 ofthe Contract Act because in tke fase a 
wrongful detention itself there,is always clear procf 
not only of the creditor having suffered actual damage 
but also of the extent of that damage in terms ‘of 
money. [1b2d.] 

The advantage the creditor would have had if his 
money had not been detained, of which he wag de- 
prived by its detentien, stated in terms ofmoney, is 
interest at the rate current in the locality on that 
money for the time it has been detained. [ibid.] 

ooo aa ao ee Dipak to be paidin fore- 
closure decree after the date up to which rede ic 
je allowed. [p. 1020, col. 2] 7 peeve 

First appeal a galnst a decree of the Sub- 
ordinate Judge, First Class, Bilaspur, dated 
the 9th October, 1925, in Civil Suit No. 38 
of 1924. i 
Mr. R. B. Mittra, R. 8., for the Appel- 
lants. 


Mr. M. R. Bobde, for the Respohdenits, 


J ODGMENT.—In the mortige- 
for Rs. 1,150 executed on the lithe Sf pee 
ber, 1907, the mortgagors promised to re-pay 
that sum in five years and at the end of each e 
of those five Yearsto pay the interest on it 
calculated at 12-per Gent. per annum, They 


. 
è 6 
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any of those sums of interest punctually, it 
should be’added to the principal ard should 
carry interest at the game rate “till re-pay- 
ment.” No payment was ever made, either 
of principal or interest. In the lower 
Court it has been held that the agreement 
to pay compound interest is “a provision to 
secure performance of the primary con- 
tract’, and not a part of it. That is per- 
haps correct, but it really makes no differ- 
enca. Onthat finding the learned Addi- 
tional. District Judge, acting apparently 
under s. 74 of the Contract Act, has allowed 
simple interest at 134 per cent. per annum 
on the principal. eo 

The decision has no basis in fact or law 
and is entirely arbitrary. In the first place, 
it has frequently been pointed out that the 
only difference between simple interest and. 
compound interest is that the former is 
interest on money willingly lent and the 
latter on money not willingly lent. The 
mortgagees in this case lent the mortgagors 
Rs. 1,150. At the endofa year the latter 
had a further sum of Rs. 138 in their hands 
balonging tothe former. If they chose to 
ratain it wrongfully, or did s9 with thə 
tacit or express consent of their creditors, 
they are surely just as much bound to pay in- 
terest on it as on the Rs.1,150, if not more so, 
even if they never made any express agree- 
ment to thgt effect. The same considera- 
tions apply to all other amounts of interest 
that fell due later. ; 

The question whether an agreement in a 
contract comes under s. 74 of the Contract 
Act or not very seldom really arises, though 
it is frequently discussed at great length. 
That section applies only to cases in which 
the plaintiff omits or is unaBle to prove that 
hé has sustained any actual loss or damage 
at all, which are certainly not common. 
But a case of the wrongful detention of 
money is governed by 8. 73, because in the, 
fact of the wrongful detention itself there 
is always clear proof, not only of the plaint- 
iff having suffered actual damage, but also 
of the extent of that-damage in terms of 
money. The advantage the plaintiff would 
have had if,his money had not been detain- 
ed, of which he was deprived by its deten- 
tion, statétl im terms of money, 18 interest 
at the rate current in, the locality on that 
money for the time It has been detained. The 
two last factofs, the amount of money and 


“= the time it has been detained, are known, 


did it remains only to determine-the proper 
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rate of interest. It may be added that wê- 
ae at exactly the same result if we apply . 
s. 74. ‘ 

In this case the proper rate of interest is 
undoubtedly 12 per cent, per annum, [Itis 
a matter of common knowledgethat much 
higher rates are usual in these Provinces ` 
even on loans secured by mortgage, and 
that was the rate at which thé parties them- 
selves agreed interest was to run in the 
originad contract, which was broken. 

The learned Judge made the somewhat . 
elementary mistake of ordering in a decree 
for foreclosure that interest should be paid ° 
after the date up to which redemption was 
allowed The rate of interest after that 
date was fixed at 6 per cent. per annum, 
which has if possible less basis than the 
rate of 134 ordered to be paid up to that 
date. Further interest was ordered to be 
paid on the sum due on that date for mort- 
gage-money and for costs as well. Why 
the plaintiffs should get only simple interest 
for nineteen years anda half and then: be 
allowed to compound it, once at least, it is 
impossible to guess. 

The decree of the lower Court will be set 
aside. In its place a decree will issue order- 
ing foreclosure of the mortgaged property 
in default of the payment on or before the 


‘11th of January, 1927, of Rs. 10,201 and the. 


amount of the costs incurred by the plaint- 

iffs in both Courts. The Pleader’s fe2 in 

this Court will be one hundred rupees. 
GR, D Decree modified. 
A. N, A. 
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MADRAS HIGH COURT. 
ÅPPEAL AGAINST APPELLATE ORDER 
No. 104 or 1924, 

April 23, 1926. 

Present:—Mr. Justice Wallace. 
RAMANATHAM CHETTIAR THroOvGH 
HIS AGENT HARIHARI IYER— PETITIONER — 
DROREB-HOLDER— APPRALLANT 

VETEUS 
KARUPPAYYA NADAR—CoovntTer- 
PETITIONER—ATYACRING OREDITOR 
— RESPONDENT. 

C. P. C. (Act V of 1908), s. L£7—Rival decree- 
holders, contest between-—Decision, whether appealable 
—-Application by decree-holder for payment 0% money 
in rival decree-holder's suit, without impleading judg- 
ment-debtor as party, miintainability of—Deposit as 
Pies? in certain suit--Priority of decree-holder in 
that suit; i 


[911. 0. 1926) 
- A decision by an’ Executing Court on a contest 
between two ‘rival decree-holders with regard to a 
sum of money belonging to the judgment-debtor 
without the judgment-debtor on record as a party 
does not come under s. 47, C. P. C., and is not appeal- 
‘able. [p. 1022, col. 1] 
Varada Ramaswami v. Vumma Venkataratnam (2), 
-relied on, „° ° 

Pending the disposal of an application to enter up 
satisfaction ofa decree, the judgment-debtor, to re- 
lease certain moveables from attachment, deposited 

- the decree amount into Court. The Gourt held that 
the decree had been, satisfied and while an appeal by 
the decree-holder was pending against tlfis order 
another decree-holder applied for payment out of 
money in deposit in Court to himself without ‘filing 
an execution application in his own suit and without 
impleading the judgment-debtor asa party to his 
application : 

Held, (1) that the applying decree-holder could not 
be held tobe the representative of the judgment- 
debtor. forthe purposes of the sum at issue and an 
order on the application was not one under s. 47, 
C.P.C., and was not appealable; [p. 1021, col. 2; p. 
1022, col. A 

(2) that the decree-holder not having applied for 
execution of his own decree had no locus standi ina 
rival decree-holder’s suit to put in any application. 
His proper course was to have put in an execution 
petition in his own suit, asking for the transfer to his 

‘suit, of the amount deposited to the credit of the rival 
decree-holder's suit, and then for the payment of this 
amount to him .[p. 1022, cols. 1 & 2.] 

- Nachiappa Chettiar v. Subbier (3), relied on, 
Held, further, (1) that the amount deposited into 


Court was security for the satisfaction ofthe decree 


in the suit to the credit of which it was deposited, 


and the decree-holder in that suithad a first claim 


over it; [p. 1022, col. 2.] 

- (2) that.the fact that tha District Munsif held that 
the decree was satisfied did not extinguish the 
. Superior claim of the decree-holder for ever, and that 
‘the amount resumed its character as security when 
the decree of the Munsif was reversed in appeal. [ibid.] 


` Appeal against an order of the Court of 
‘the Subordinate Judge, Dindigul, dated 
the 8th July, 1924, in A. S8. No. 51 of 
1923, preferred against that of the Court 
of the District Munsif, Periyakulam, in 
E. A. No. 972 of 1922, in O. S. No. 960 of 
1920, dated the 3rd March, 1923. 
Mr. K. S. Ramabhadra ‘Iyer, for the Ap- 
“ pellant. 


‘ent. 


JUDGMENT.—This appeal is against 
‘the order of the Subordinate Judge of 
Dindigul in the following circumstances: — 

The appellant had in execution of a 
decree attached certain moveables belong- 
ing to the judgment-debtor (2nd defend- 
ant) in his suit O. S, No. 960 of 1920. Tha 
-2nd defendant in order to recover the 
moveables deposited in the Executing Court 
Rs. 80 on 22nd November, 1921, and again 
Rs. 120 threo days later, and the money 
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Mr. V. R ; Tyer, for t “os 
= amasame lyer, tor the Respond _ although it has been taken only for the 


; 1621. 
remained in Court to the credit of the ap- - 
pellant’s suit. An application by the 
judgmend-debtor that the decree was other-, 
wise satisfied was pending. This applica- 
tion ended in favou? of the judgment- 
debtor on 26th January, 1922. The appel- 
lant appealed against that order but failed 
to obtain a stay of other proceedings 
pending the decision of the appeal. On 
llth November, 1922, the appeal ended in 
appellant's favour, and the application was 
remanded for further enquiry as to whe- 
ther the decree was really satisfied. 

The respondent holds a decree against 
the 2nd defendant in Q. S. No, 272 of 1922. 
On 13th February, 1922, he obtained an 
attachment before judgment of the moneys 
of the 2nd defendant which were in Court 
to the credit of the appellant's suit. The 
respondent got his decree on 15th March, 
1922. On 12th June, 1922, he applied by an 
execution application in the appellant's 
suit to the Executing Court to pay out 
these moneys to him in execution of his 
decree: This was opposed by the appel- 
lant; and the Executing Court dismissed 
the application. The respondent appealed 
and succeeded in the lower Appellate 
Court and appellant has now come up here, 

The appellant has raised two prelimi- 
nary points of jurisdiction. One is that 
no appeal lay to the lower Appellate Court 
at all, as the order of the Executing 
Court does not come wtnder sù 47. The 
other point is that the respondent had no 
locus standi to apply at all, as he has not 
put in any execution petition in his own 
suit. The third question for decision is 
on the merits, viz., whether the decision 
of the Executing Court that the appellant's 
decree was fulty satisfied availed to put 
the money standing to the credit of the 
appellant’s suit at the disposal of the re- 
spondent for the satisfaction of his decree. 

As to the first point, it seems to me valid, 


first time in this Court. It is obvious 
that the contest is not between the deeree- 
holder and his judgment-debtor but be- 
tween rival decree-holders. It is argued 
that the respondent must be taken to be 
the representative of ths judgment-debtor 
for the purposesof this sum.at¢ssue; but 
I cannot see how that can be.’ As noted 
above, the respondent has not put in any 
execution petition,nor did He even make, 
the judgmert-debtor a party to his exe- 
cution applicatior in the appellanj’s 
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suit. Hè could not in any circumstances 
claim- to be representing the judgment- 
debtor's interests in this matter tniess 
the judgment-debtor admits that’ he ‘is still 
the judgment-debtoy of the respondent, 2. e., 
that the respondent's decree is not satis- 
fied, But of that I know nothing since 
the respondent has not chosen to make 
the judgment-debtor a party. Obviously, 
if the judgment-debtor has otherwise 
satisfied the respondent's decree, then 
the respondent's claim is adverse to the 
judgment-debtor's.claim and the respond- 
ent cannot be his, representative. It 19 
impossible, therefore, on the materials 
before me to hold: that the respondent is 
in any sense the*.representative of the 
judgment-debtor. The matter clearly is not 
one relating to the execution, discharge or 
satisfaction of the appellant's decree as be- 
tween himself and his judgment-debtor, 
and the respondent is in no sense bound 
by the appellant's decree. The finding of 
the Executing Court is that the money 
was the money of the judgment-debtor, 
and the order that, as between appellant 
and respondent that money should be paid 
out to the respondent does not appear to 
me in any sense to bs an order under’s. 47. 

The case in Kuppusami Iyerv. Kuppusami 


Iyer (1) relied on by the respondent does | 


not help because the decision in that 
case depended on the wording of O. XXI, 
r. 53 (3) ewhich geclares that an attaching 
decree-holder shall be the representative 
of the holder ofthe attached decree. The 
present case is not a case of an attaching 
decree-holder at all. A decision more to 
the point, though not exactly on it, 18 
Varada Ramasami v. Vumma Venkatarat- 
nam (2), where it was held that a contest 
between rival decree-holders for rateable 
distribution does not come under s. 47. It 
appears to me, therefore, that no appeal 
lay to the Subordinate Judge and that his 
order is without jurisdiction and void. : 

As to the second point itis difficult to see 
how the application was maintainable at 
all. The respondent had not applied for 
execution of his decree and uo execution 
petition by him was pending. He had no 
locus sandi in the appellant's suit and 
no right to put in any execution application 

4 


(1) 48 Led. Oas. 109; QL. W. 32; (1918) M. W.N. 
874:24M LL. T., 495. 

(2) 67 Ind. Uas. 546; (1922) M. W, N. 184; 30 M.L. 
H178: 15 L, W. 421; 42 M, L. J, 673; A. I. R. 1922 
Mad. 99, + 
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in that suit,” His proper course was to 
have put in an execution petition in his 
own suit, asking for the transfer to his suit 
of the amount at the credit of the appel- 
lant’s suit, and then for the payment of 
this amount to him. In Nacgigppa Chettiar 
v. Subbier (3) this Court has discussed 
generally the proper procedure in cases of 
several attachments before judgment which 
is necessary to make the judgment debtor's 
money lying in Court avaidable for payment 
out to successful decree-holders Apart 
from this, it was essential that the respond- 
ent should have given notice to the judg- 
ment-debtor. Itis not a case where notice 
could be dispensed with because execution 
was being taken out within one year ofthe 
decree, because as pointed out the respond- 
ent did not take out any execution petition 
at all. He was evidently endeavouring to 
get hold of the money without the know- 
ledge of the judgment-debtor, ia 
As to the third point, it is not necessary 
to go into it fully. The decision on it 
rests on the manner in which I interpret 
the nature of the “security” for which pur- 
pose the money was deposited into the Exe- 
cuting Court. Ithinkit was clearly Bse- 
carity for the satisfaction of the appellant's 
decree. If the jadgment-debtor's petition to 
record satisfaction had failed before the Dis- 
trict Munsif, there can be no doubt that the 
appellant would have the first claim on the 
money deposited as security for his decree 
[see Seena Vana Ramiah Ayyar v. Gopala 
Ayyar (4).| But as it happened, the District 
Munsif held that the decree for which the 
money was security had .been satisfied 
otherwise, and the respondent's contention 
is that the order had the effect of destroy- 
ing for ever any lien the appellant had on 
the money. Whether, if the respondent's 
application for the money had been in pro- 
per form and had been disposed of by the 
Executing Court after it had declared - that 
the appellant's decree was fully satisfied 
and before the lower Appellate Court re- 
versed that order, the Executing Court 
would have been justified in paying out the 
money to the respondent need not be decid- 
ed here. But I should beinclined to hold, 
if necessary, that when the lower Appel- 
late Court reversed the order of the Execut- 
ing Court, and thesecurity money was still 
in the custody of the Executing Court, that 
(3) 72 Ind. Cas. 820; 46 M. 506: 44 M. L. J. 413; 17 


L. W. 390; 32 M. L. T. 198; A. I. R. 1993 Mad. 505. 
(4) 49 Ind, Oas, 20; 41 M, 1053; 35 M, L. J, 355, 
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money resumed again the character which 
it had when it was paid in, viz., security for 
the satisfaction of the gppellant’s decree, 
and thatit bore that character when the 
respondent's application for payment to 
him was-digppsed of by the Hxecuting 
Court, i. e., thaton 3rd March, 1923, when 
that order was passed, the security had 
again resumed its original character and 
was at the credit of the appellant's suit for 
the satisfaction o& his decree. As a matter 
of fact, after the remand the Executing 
Court held on 14th April, 1923, that the ap- 
pellant’s decree was not satisfied and that 
order had not bsen.appealed against and is 
final. However, in view of my findings on 
the preliminary points raised, it is unneces- 
sary to go further into this question. 

I must, therefore, hold that the order of the 
lower Appellate Gourt was without jurisdic- 
tion. I reverse it and restora the order of 
the District Maasif with costs here and in 
the lower Appellate Oourt, 

V. N. V. Appeal allowed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Fiest Civit APPEAL No. 2-B or 1925, 
August 20, 1926. 
Present:—Mr. Kinkhede, A. J. C. 
BALKRISHNA—Puaarntirr— 
APPELLANT 
Versus 
SADASHEO AND ANOTHER—DEFENDANTS— 


RESPONDENTS. 

Partition ani partnership suits—Plaintiff absent 
deliberately —Defendant, whether can be made plaintiff 
and vice versa—Co-owner, right of, to claim parti- 
tion even though not plaintiff—C. P.O. (Act V of 
1908), O. I, r. 10—Transposition of parties—Powers of 
Court. 

Ifin a partition or partnership suit owing to the 
continued absence of the plaintiff and his contuma- 
cious behaviour towards the defendant and defiant 
attitude and disobedience of ordera lawfully passed 
by the Court, or for any other good reason the Court 
is satisfied that the further progress of the suit is 
being impeded or delayed on that account, it is open 
to tha defendant to move the Court to transpose him 
as the plaintiff aud to make the plaintiff a defendant 
and then take proper steps to work out the rights 
of the parties as declared by the decree against one 
another in the same suit. [p. 1024, col. 2] 

Jotindra Mohan Tagore v, Bejoy Chand Mahatap 
(3) and °Brojendra Kumar Dus v. Gobinda Mohan 
Das (2), relied on, ° 

A claimant cannot suszaed without giving prima 
Facie proof'in support of his cass whether he he a 
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plaintiffjor a defendant. What] is a sufficiént ground 
of prima facie proof on ths part of a claimant is a 
gusstion of fact in each’case. [p. 1024, col. 1.) 

The powergto strike out and add parties under O. 
I, r. 10, O. P. O., covers also a power to tranaposa 
them. [p. 1024, col. 2.] r 

It is the indepsndent and inherent right of each 
co-owner or member of a co-parcenary who is im- 
pleaded as a party defendant toa suit fora general 


partition of joint property, to avail himself, if he 


chooses, of the opportunity afforded by such a suit 
filed at the -instance of the other co-owner or co- 
partner to seek the relief of separation and partition 
of his own individual share from that of the plaintiff 
and of tae rest of the co-owners or co-parceners. 
[p. 1024, col, 2, p. 1025 col. 1.] < 


Appeal against a decree of the Addi- 
tional District Judge, Amraoti, dated the 20th 
October, 1924, in Civil Suit No. 27 of 1923, 

Mr. S. R.. Mangrulker, for the Appellant, 

Mr. R. R. Jatwant, R. B., for the Respond- 
ents. 

JUDGMENT. —I think the final decree 
which directs the plaintif to pay to the 
defendants a certain amount of money on 
account of the value of moveable property 
set forth in the defendants’ lists must be 
set aside and the case must go back to the 
lower Court for a fresh adjudication of the 


` extent and value of such moveables after 


proper enquiry and consideration of evi- 
dence* to be adduced in the case. The 
lower Court's procedure of accepting the 
defendants’ lists of moveable property as 
correct without any evidence to support 
them is opposed to all principles of justice 
and common sense. Plajntiff hag filed his 
own lists and the defendants have filed 
theirs. Ifthe respective lists did not tally 
and the defendants complained that the 
plaintiffs lists did not make a full dis- 
closure of the value and extent of the move- 
ables in his possession, and the defendants’ 
lists sought to charge the plaintiff with 
possession of additional moveable property 
ofa larger value than that admitted by the 
plaintiff, the ordinary course which thé. 
Court could have legally followed was to 
call upon the defendants to establish their 
assertion by giving prima facie proof in 
support of the correctness of the extent 
and details of the property as given by 
them. The lower Oourt could under no 
circumstances accept the defendants’ lists 
as correct without such proof. . e 

In Gopala Kunbiv. Ramkrishnapuri (1) 
a somewhat similar procedure Was follow- 
ed by the District Judge who decided the 
case in appeal without caring.to see whe- 
ther the plaintiff had produced even prima 


(1) 50 Ind. Oas. 939; 15A. L. R. 85, 
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facie evidence or not, or,at any rate, with- 
out considering the evidence on the subject. 
It was a suit by a co-sharer | malguzar 
against the lambardar for his share of vil- 
lage profits. The bistrict Judge decreed 
the plaintiff's claim without considering 
any evidence, because he thought that the 
burden was on the defendant lambardar 
and he had failed to prove what his receipts 
were. Batten, A. J. O, while remanding 
the case observed that a case of this type 
cannot possibly be decided without any 
reference to the evidence whatsoever. What 
is a sufficient ground of prima facie proof 
on the part of the plaintiff (claimant) is a 
question of fact in*each case. The appeal 
was, therefore, remanded for further trial 
to the District Judge. It will thus be seen 
that a claimant cannot sacceed without 
giving prima facie proof in support of his 


- ‘ease whether he be a plaintiff or a defend- 


4 
& 


NG 


‘ant. : -£ 
~- From order-sheet dated 17th October, 
1924, of the lower Court it appears that the 
plaintiff and his Pleader were absent on 
the day and possibly the plaintiff had fail- 
ed to do certain acts and fulfil certain 
necessary conditions for the further pro- 
gress of the suit. In spiteof this tle Court 
proceeded to examine one witness for the 
defendants in the absence of the plaintiff 
and recorded in the order-sheet the follow- 
ing order regarding the moveables:— 
“About moveables my previous order re- 
vives.” Evidently’ the Court meant to 
revive its order dated 30th September, 1924, 
wherein it recorded its opinion thatit was 
‘“advisablé to appraise them (moveables) in 
money value as given in this record as per 
defendants’ list and award money value to 
the defendants” and posgibly also its order 
dated Ist October, 1924, wherein it imposed 
a condition on the plaintiff while granting 
his Counsel two days’ time to produce plaint- 
iff in person before it. ‘The adjournment 
granted was thus conditional upon the 
. plaintiff being “willing to partition all the 
‘moveables within 8 or 10 ‘days from that 
‘date (3rd: October, 1924) and in default, 
‘to apportion money, value to defendants 
for their shares aS valued by them”. It 
must be borne in- mind that on 30th Sep- 
tember, 1924, the plaintiff and his Pleader 
weré absent, and that on Ist October, 1924, 
‘Mr. Déorankar appeared and agreed to 
bring the -plaintiff before the Oourt on 3rd 
October, 1924. The plaintjff appeared on 
3rd October, 1924, and made his statement, 
s 
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and expressed -his willingness to partition 
the moveables and the Court accepted his 
and his Counsel’s assurance as the order- 
sheet of that date’ shows. The condition 
was thus fulflled and the penalty attached 
to his default became inoperative and un- 
enforceable. However expeĝient orders of 
coercive natures such as these may be in 
the circumstances of the case, they are 
highly irregular and cannot be called ju- 
dicial orders. The proper procedure to 
follow under such circumstances is laid 
down by O. XVII, rr. 2 and 3 of the C. P. 
J, andthe Court should have had recourse 
to it. Moreover, if owing to the continued 
absence of plaintiff and his contumacious 
behaviour towards the defendants and his 
defiant attitude and disobedience of any 
orders lawfully passed by the Court or for 
any other good cause, the Court was satis- 
fied that the further progress of the suit 
was being impeded or delayed on that ac- 
count it was open to any of the defendants 
to move the Court to transpose him as.the 
plaintif and to make the present plaintiff 
a defendant, and then take proper steps to 
work out the rights of the parties as de- 
clared by the decree against one another in 
the same suit. That such a procedure ig 
permissible and frequent in partnership 
cases, Brojendra Kumar Das v. Gobinda. 
Mohan Das (2) and also in partition cases, 
Jotindra Mohan Tagore v. Bejoy Chand 
Mahatap (3)is clear. The provisions of O. 
I, r. 10, C. P. C., are also sufficiently wide 
to permit recourse to such a procedure 
because the power to strike out and add 
parties covers also a power to transpose 
them. The power to add parties -after a 
decree for partition was passed, was exer- 


_cised in Lakhmichand Rewachand v. Kaéhu- 


bhai Gulabchand (4) and to transpose a 
defendant as a plaintiff in the aforesaid 
Calcutta case reported in 32 Calcutta. 
It must be understood thatit is thein- ` 
dependent and inherent right of each co- 
owner or member of a co-parcenary who is 
impleaded as a party defendant to a suit 
for a general partition of joint property 
or joint family or co-parcenary property, to 
avail himself, if he chooses, of the oppor- 
tunity afforded by sucha suit filed at the 
instance of the other co-owner or co-par- 
cener, and seek the necessary relief of 
separation and partition of his own indi- 
2) 34 Ind. Cas. 186: 20 O. W. N. 752. 


3) 32 O. 483 at p 484. 
4) 11 Ind, Oas. 559; 35 B. 393; 13 Bom, L, R, 517, 
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vidual share from that of the plaintiff, and 
of the rest of the co-owners or co-parceners 
interested in the joint or,co-parcenary pro- 
` perty sought to be partitioned. The de- 
fendants not having availed themselves of 
this right or followed the proper procedure, 
the decree awarding them money value for 
the moveables against the plaintiff cannot 
stand. The lower Court’s final decree is, 
therefore, set aside so faras it relates to 
the moveable property valued at Rs. 6,J10-8 
and the case is re-opened to that extent and 
remanded for disposal according to law with 
advertence to the above remarks. 

The appellant shall yet a refund of the 
Court-fee paid on his memorandum of ap- 
peal; his other costs will be borne by him, 
respondents bearing theirown. Tne order 
of the lower Oourt saddling all costs on 
plaintiff is also set aside and itis ordered 
that the costs of the proceedings hitherto 
incurred in the firat Court will be borne 
by the parties incurring them as provided 
for in ‘para. 8 of the compromise pstition 
except the Commissioner’s fee which will 
be borne half and half. Costs which will 
be hereafter incurred as regards moveable 
property will, of course, abide the event. As 
the costs of the Official Receiver have not 
been ascertained I leave the question of 
their payment or apportionment to the 
lower Court. 

G. R, D, Case remanded, 


rare ruang na gananing 


RANGOON HIGH COURT. 
Crvit MISCELLANEOUS APPLICATIONS Nos, 34 
—36 or 1926 AkISING OUT oF SPECIAL FIRST 

Civit APPEAL No. 250 or 1925. 
May 25, 1936. 
Present:—Sir Guy Rutledge, Kr., 
Chief Justice, and Mr. Justice Maung Ba, 
SAKEENA BIBI AND OTHERS— 
APPLICANTS 
VvETSUS 
O. STEPHENS—Responpent, 

Stututes —Retrospective opsration—Riyht of appeal 
whether substantive right--Rangoon Rent Aet (IX 
of 1925), s: 12—~Applicability to pending suits—Prac- 
tice-~Appeal, whether can be treated as revision-~ 
Revision, grounds for interference. 

Section [2 of the Rangoon Rent Act 1925, which 
provides @hat an appeal shall lis from a deeree of 
the Rangoon Small Gauss Coyrt does not apply to 
suits which were pending at the ime the Act came 
into force. [p. 1026, col, 2.] 
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A right of appeal is not a mere matter of provedure 
but is a substantive right aud a Statuie which con- 
fers a right of appeal cannot, therefore, have retros- 
pectire operatéon. [p. 1026, col. 2. 

The High Cours has power to treat a memorandum 
of appeal as an application efor revision [tt] 

Where a Judge bases his judgment on his view of 
the premises in dispute and on ex purte and non-judi- 
cial enquiries on the spot, without considering mate- 
rial evidence his proceedings are illegal and can he 
set aside in revision. [p. 1027, col. 1.| 


Mr. Dadachanjt, for the Applicants. 
Mr. Campagnac, for the Respondent. 


JUDGMENT.—This jis an application 
for a review of the judgment passed by 
this vurt on the 23fd° Mareh, 1926, in 
Special Civil First Appeal No, 259 of J t5.° 

The point urged in support of the review 
is that atthe time ihe suit was filed, viz., 
lst August, 1925, no appeal lay in such a 
suit to the High Court. On the Rangoon 
Rent Act coming into force on 2lst No- 
vember, 1925, aright of appeal is given by 
s. 12, which states that “an appeal on law 
and fact shall lie to the High Court from 
any decree or order made by any Judge of 
the Rangoon, Small Cause Court in any 
sult for the recovery of possession of any 
premises to which this Act applies.” 
Judgment was not passed by the Small 
Cause Court till the 7th December, 1925, 
when the plaintiff's three suits were dis- 
missed. 

On behalf of the applicant it is urged 
that legislation except as to matters of pro- 
cedure, can only be retrospective if made 
so expressly or by necessary implication. 
Admittedly it is not expressly made retros- 
pective. Neither is there any implication 
that it is made retrospective either from 
the wording of s. 12 or any other part of 
the Act. The giving or taking away a 
right of appeal is®a substantive right and 
cannot be classed asa matter of procedure. 
And reliance is placed on the decision of 
the Privy Council in the case of Colonial 
Sugar Refining Co. v. Irving (1) and Mashe- 
dee Khan v. Mahomed Azim (2). in the 
former case a suit was pending in the 
Supreme Court of Queensland when the 
Australian Judiciary Act was passed pur- 
porting to take away the right of appeal to 
His Majesty in Council and allow in lieu 
thereof an appeal to the Federal High 
Court. In delivering the judgmentof their 


F; s 
(1) (1905) A. 0. 369;74 L. J. P. C. 77; 92 L. T. 733: 
21 T. L. R. 513 ka 


(2) 5 Ind. Cas, 980; 5 L B. R. 148; 3 Bun L. T, ° a 
53, 
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Lordships of the Privy Council, Lord 
Macnaghten observes: “As regards the 
general principles applicable to the case 
there was no controversy. On the onehand, 
it was not disputed that if the matter in 
question be a matfer of procedure only, the 
petition is well-founded. On the other 
hand, if it be more than a’ matter of pro- 
cedure, if it touches a right in existence at 
the passing of the. Act, it was conceded 
that, in accordance with a long line of 
authorities extending from the time of 
Lord Coke to the present day, the appel- 
lants would be entitled to succeed. The 
Judiciary Act “is hot retrospective by ex- 


-press enactment.or by necessary intend- 


ment. And, therefore, the only question 
is, was the appeal to His Majesty in Council 
a right vested in the appellants at the date 
of the passing of the Act, or was it a mere 
matter of procedure? It seems to their 
Lordships that the question does not admit 
of doubt. To deprive a suitor in a pending 
action ofan appeal toa superior tribunal 
which belonged to him as of right is a 
very different thing from regulating pro- 
cedure. In principle, their Lordships see 
no difference between abolishing an appeal 
altogether and transferring {the appeal to a 
new tribunal. In either case, there is an 
interference with existing rights contrary 
to the well-known general principle that 
Statutes are not to be held to act retros- 
pectively unless a clear intention to that 
effect is manifested.” 

It has been urged that this case is dis- 
tinguishable from the present inasmuch as 
in that case it was sought to take away the 
vested right of the subject to appeal to 
the King in Council, while in the case 
before us a remedy by way of appeal is 
given and at the time it*was given neither 
party could tell to whose advantage this 
remedy might accrue. Reliance has also 


been placed on behalf of the respondent on’ 


the decision of a Full Bench of the Calcutta 
High Court in Jagodanund Singh v. Amrita 
Lal Sircar (3). At page 778*, however, Mr. 
Justice Banerji observes: “As the creation 
of a newright in one class of persons is 
generally attended with the imposition of 
new obligations on, or the interference with 


‘vested rights of; other classes, a law creat- 


ing anew sight would, in general, be subject 
to the rfile against retrospective operation.” 
The learned Judge goes on to show that 
(3) 22 ©. 767; 11 Ind. Dec. (N. s.) 509. 
*Page of 22 O-—-|Ed | | 
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in the case» before him there is no interfer- 
ing with any vested right of the decree- 
holder or auction-purchaser. As Lord 
Westbury observés in the Attorney General - 
v. Sillem (4): “The right of appeal is only 
by Statute, It is not in itself a necessary 
part of the procedure in*aw action but is 
the right of entering a Supreme Court 
and invoking its aid and interposition to 
redress the error of the Court below.” We 
are consequently of opinion that the liti- 
gants had the vested right when the 
Rangoon Rent Act came into operation on 
2ist November, 1925, to have the decision of 
the Small Cause Court treated as final so 
far as any further appeal was concerned 


“and that on the decision of the case on 7th 


December, 1923, the application of the pro- 
visions of s. 12 granting a right of appeal 
would bean interference with this vested 
right. This was the opinion of the Bench 
of the Chief Court in Mashedee Khan's case 
(2), where after quoting part of the dicta of 
Lord Macnaghten set out above, the learned 
Judges remark “If the taking away of a 
right of appeal is not a mere matter of 
procedure, the giving of a right of appeal 
is equally not such a matter.” On this 
point, we may refer to the judgment ofa 
Full Bench of the Madras High Court in 
Ramakrishna Iyer v. Sithai Ammal (5), 
where the retrospective effect of an amend- 
ment ofthe Cr. P. C. was considered. 

We are accordingly of opinion thats. 12 
of the Rangoon Rent Act does not apply 
to suits pending at the time that it came 
into force. We must accordingly grant 
the review and set aside our judgment 
on the ground that no appeal lay to this 
Court. 

We have been asked, in case we take the 
view which has just been stated, to treat 
the appeal as arevision. We are clearly of 
opinion that the Court has power to do so 
(vide, Merali Visram v. Sherijf Devji (6) and 
Venkata Ramayya Appa Row v. Chakalt 
Veeraswamigadu (7)]. Both those cases 
proceeded ons. 115 of the C. P.C. The 


4) (1864; 10 H. L O. 704; 11 E. R. 1200; 33 L. J, 
ne be: 10 Jur. (x. 8) 446; 10 L. T. 434; 4 N.R. 29; 
12 W. R. 641; 138 R. R. 352. 

(5) 91 Ind. Cas. 395; 48 M. 620; 49 M. L. J. 223; 
1925) M. W. N. 684; A. I. R. 1925 Mad. 911; 22 L, 
W. 879; 27 Cr. L. J. 91. : 

(6) 12 Ind. Cas. 687; 36 B. 105; 13 Bom. L. R. 
017 


1017. 3 

7) 45 Ind. Qas. 471; 41 M. 554 at p. 5909; 34 M, Ln 
J: o 93M. L. T. 2516 7 L. W. 508; (1918) M. W, N, 
32 . i 
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power of revision of this Court in respect of 
the Small Cause Court is given by s. 25 
of Burma Act VII of 1920 which is not 
limited to the three grounds specified in 
s. 115, ©. P. O. This Court “for the pur- 
poses of satisfying itself thata decree or 
-order made in any case by the Court 
was according to law, may call for the case 
and pass such order with respect thereto 
as it thinks fit... We may add that the 
question of there being no appeal fo this 
Court was never taken at the trial and was 
only raised on the application for review. 

We are of opinion that the judgments 
and decrees of the third Judge of the Small 
Cause Courtare not according to law. He 
failed to consider the evidence of Mr. Clark 
Glover, the Veterinary Expert, and based 
his finding on a view of the premises. He 
sets out in his judgmenta number of state- 
ments of fact which are not based on any 
evidence in the case, but on his view of the 
premises and on ex parte and non-judicial 
enquiries on the spot. Inso doing his pro- 
ceedings were illegal and materially ir- 
regular, 

On the evidence it is clearly established 
that the three respondents were the month- 
ly tenants of the premises in suit and that 
„the ownership ofthe premises is vested in 
the appellant-plaintiff. The only question 
for consideration is:—Has the appellant- 
plaintiff satisfied the provisions of the Rent 
Act that he bona fide and reasonably 
requires the premises fur his own use? 

In view of Mr, Clark Glover's evidence, 
taking into consideration the very limited 
area—less than an acre and a half with the 
land in suit—and bearing in mind the 
number of cattle that appellant at present 


has, we are of opinion that he bona fide. 


and reasonably requires the premises for 
his own use. We accordingly set aside the 
judgment and decrees of the Small Cause 
Court, There will be the usual decrees for 
ejectment with costs one gold mohur in 
each case. The order will be that the 
defendants-respondents yield up possession 
of the premises in suit on or before the 
lst of May 1926, otherwise they will be 
ejected therefrom. © 

Each party will pay their own costs in 
this Court. 


A. N. A. Decrees set aside. 


SURYANARAYANA SASTRIGAL 9, VISWANATHA AYYAR. 
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MADRAS HIGH COURT. 

Civit Reviston Peririon No. 1443 or 1924, 

EE April :6, 1926. 

Present: —Justice Sir William Watkins 
Paillips,eKr. 
S.SURYANARAYANA SASTRIGAL 
— PLAINTIFE —PxeTiTIONER 
VErsus 
K.S. VISWANATHA AYYAR— DEFENDANT 
— RESPONDENT. 

C. P. C. (Act V of 1938), s. 29 (c)—Debtor and 
creditor —“Causz of action”, whether arises at credi- 
tor's place of residence. à 

The ordinary principle of law is thatthe debtor 
shall find out his creditor and.pdy him gt the latter's 
placa of residence or place of business, so that part 
of the cause of action on a debt arises iu the pl 
Te ths ereditor resides. bp. 1027, cul. 2; p. 1025, 
col. 
ga Chettiyar v. Gopalachari (1), distinguished. 


Petition, under s. 25 of Act IX of 1997, 
praying ths High Court to revise an order 
of the Subordinate Judge, South Malabar, at 
Palghat, in revised 8S. G. S. No. 374 of 1923. 

Mr. P. R. Ramakrishna Iyer, for the Pe- 
titioner. 

Mr, S. Subramania Ayyar, for the Re- 
spondent. ` 

JUDGMENT.—This suit to recover a 
sum of money acknowledgad to be due by 
the defendant to the plaintiff hag been re- 
jected on the ground that the Subordinate 
Judge of Palghat had no jurisdiction to 
try the same. This acknowtedgment and 
promise to pay, Ex. A, was executed at 
Bombay where the defendant was #mporari- 
ly a clerk in the Bombay Secretariat. Tne 
plaintiff resides at Palghat and alleges 
that a3 the defendant’s permanent place of 
resideace was in Paighas, puri of the causa 
of agtion arose there. Unders. 2), Expl. J, 
of the O. P. O: “Where a persou has a 
permanent dwelling at ons place and also 
a temporary residence at another place, he 
shall be deemad to reside at both places in 
respect of any cause of action arising at the 

lace where he has such temporary resi- 
ence’. 

Itisnot disputed that the defendant's 
family house is at Palghat, and no enquiry 
has been held as to , whether that is his 
permanent place of residence. If it is the 
permaneat piace of residence, this suit 
could be instituted at Palghat under s. 20 
Expl. I. Apart from this the quastion as 
to whether a part of the cause ef action 
has not arisen within? the juris:fction of 
the Palghat Subordinate Judge has not 
been considered. The ordinary principle ° 
of law is that the debtor shall find out his 

$ 
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creditor and pay him. Ordinarily, there- 
fore, the debtor has to pay the debt at the 
creditor's place of restdence or place of 
, business. This principle was hald. not to 
be applicable in Raman Chettiar v. Gopala- 
chart (1), because in®*s. 17 Expl. HI of the 
©. P. ©. (1882) there was a special definition 
of -the place where the cause of action 
arises. It was there held that this special 
definition overruled this provision of law 
and the principle of s.49 of the Contract 
Act. That provision has been omitted in 
the present Code of 1908; not only that, but 
s. 17 cl. (a) of the old Code reads “the cause 
of action arises” whereas in the present 
Code s. 20 cl. (e) we have “the cause of 
action wholly or in part arises.” There has 
been considerable modification in the new 
Code and there is certainly no definition of 
the place where the cause of action may be 
said to arise. This being so, the principle 
on which Raman Chettiar v. Gopalachari 
(1) is decided does not seem to be appli- 
cable, and the ordinary principle that the 
debtor must seek out his creditor and pay 
him would appear to be applicable here. 
It is also possible from the terms of Kx. A 
to read into it an implied promise to pay to 
the creditor at his residence. The money 
was not apparently borrowed at the time Ex. 
A was executed, for it refersto an anterior 
debt and is a promise to pay off that debt 
within a certain time. Owing to this 
reason, namely, that a part of the cause of 
action arises in Palghat, the Subordinate 
Judge's order rejecting the plaint is wrong. 

The order is set aside and the Subordi- 
nate Judge is directed to receive the plaint 
and dispose of it according to law. 

The respondent will pay the petitioner's 
costs. 


y. N. V. 
(1) 31 M. 223; 4 M. L. T. 97. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 

Srconp CIVIL APPEAL No. 24-B or 1994, ° 
September 8, 1926. 
Present:—Mr.-Kinkhede, A. J. C. 
NAGO—Derenpant- APPELLANT 
vETSUS 
MULTANALAL—Pvaintirr— 

e œ RESPONDENT. 

Specific Relief Act (I of 1877), 3. 9 —Decree for 
possession, eject of—Suit for mesne profits, whether 
maintainable ~——Co-owner— hight to sue stranger for 
mesne profits without impledding other co-owners, 

A person wheshas obtained a decree under s. 9 of 
*the Specific Relief Act is entitled to recover mesne 
profits from a person in possession other than the true 


@rder set aside. 
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owner. Itis for, the person in possession to prove 
that he has a superior right to possession and to 
appropriate the profits. |p. 1029, col. 1.] 

Anact of wrongful possession isan act of trespass 
which gives rise toa chuse of action to a suit for 
damages in tort. [ibid .] 

A co-owner is entitled to maintain a suit against 
a trespasser for mesne profits without joining the 
other co-owner as a party to the &ctfon just as he 
can maintain an action for ejectment against such a 
person without joining the other co-owner to the suit. 
labid.] 

Ahmed Sahib Shutari v. Magnesite Syndicate, 
Limited (2) and Shamsundar v, Kunjoban (3), fol- 
lowed. 9 f 

Appeai against the decree of the Addi- 
tional District Judge, Akola, dated the 17th 
October 1923, in Civil Appeal No. 13 of 
1923. 

Mr. M. B. Niyogi, for the Appellant. 


Mr. D. W. Kathalay, for the Respondent. 


J UDGMENT.—The appellant was for- 
merly the owner of the fields in suit which 
were put to auction and purchased by the 
respondent. In due course of time the 
plaintiff-respondent was put into possession 
of the property purchased by him at the 
auction as against the appellant. Later on - 
the appellant dispossessed the respondent 
otherwise than in accordance with law. 
This led to the summary suit under s. 9 of 
the Specific Relief Act being instituted 
against him by plaintiff-respondent. The 
latter succeeded in obtaining a decree in” 
that suit. The present suit is for recovery 
of mesne profits from the appellant in 
respect of the period during which he kept 
the plaintiff out of possession. 

The defendant-appellant admitted that 
the fields were purchased by plaintiff, but 
urged that one Multanmal Chandmal was 
co-owner with plaintiff in equal share, that 
he cultivated only a half portion under 
a contract of batai under Multanmal Chand- 
mal, and that plaintiff's half portion was 
cultivated by his lessee Narayan. The 
plaintiff denied that Multanmal Chandmal 
had any interest in the property and that 
the defendant’s possession was only over 
half the fields. According to him the de- 
fendant was in wrongful possession of the 
entire fields in suit. 

The Courts below held that the defend- 
ant failed to preve that Multanmal Ohand- 
mal had any interest as a co-owner in the 
fields in suit. They also held that the 
defendant was in wrongful possession 
of the entire fields. A decree for posses- 
sion and for payment of mesne ‘proftts to 
the extent of Rs» 250 was accordingly 
passed againstthe defendant. Itis against 
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this decree that the present appeal has cate, Limited (2), cf Shamsundar v. Kunjo- 
been preferred. f ban (3). e 


The first and foremost attack on .the 
decree is that the lower Courts were wrong 
in -passing, @ decree for mesne profits 
against the defendant merely on the 
strength of a jugdment in the summary 
suit under s. 9 of the Specific Relief Act, 
in the absence of any evidence to show 
that plaintiff was*the sole owner of the pro- 
perty of which he claimed to recover mesne 
profits. To my mind there is no substance 
in. this contention, The defendant was ad- 
mittedly not the true owner of the property 
at the date of the trespass. He set up the 
right of Multanmal Chandmal toa moiety 
of the fields in suit. The plaintiff denied 
his assertion, It was, therefore, incumbent 
on him to prove the title of Multanmal 
Chandmalif he wanted to be relieved of 
the liability for mesne profits at least to 
the extent of half. The Courts below con- 
currently held that he failed to prove 
Multanmal Chandmal’s title to the half, 
The necessary consequence of this failure 
was to make hia possession wrongful as 
against the plaintiff. In Sheo Kumar v. 
Narain Das (1) it was held that a person 


who has secured a decres under s. 9 of the. 


Specific Relief Act is entitled to recover 
mesne profits as against a person in pos- 
session other than the true owner and it 
is- for the person in possession to prove 
that he has superior right to possession 
and to appropriate the profits. Inasmuch 
as the defendant has failed to prove the 
right of Multanmal Chandmal he was pro- 
perly held liable for mesne profits to the 
plaintiff. ; 

The defence raised by the defendant was 
that he held possession of only half por- 
tions of the fields, but the Courts below 
have found that he held wrongful posses- 
sion of the entire fields; thus his act of 
wrongful possession was an act of trespass 
which gave rise toa cause of action to a 
suit for damages in tort. Even assuming 
that plaintiff was only a co-owner and that 
Multanmal Chandmal was interested in 
the lands in suit to the extent of half, the 
plaintiff was entitled to maintain the suit 
for mesne profits against the trespasser 
just.as he could maintain an action in 
ejectment against him without joining the 
other co-owner as a party to the action: 
Ahmed Sahib Shutart v? Magnesite Syndi- 


(1) 24.A, 501; A. W. N. (1902) 139, 


The decreas passed by the lower Courts 
in plaintiff's favour isy therefore, correct 
and must stand. The appeal fails and 1s 


dismissed with costs. er: 
G. R. D. l Appeal dismissed. 
" (2) 29 Ind. Oas. 60; 39 M. 501; 2 L. W, 460; 17 M. L, 
T. 387; 28 M. L. J. 598. 
(3) 13 O. P. L. R. 130. 


RANGOON HIGH COURT. 
Civiu Reviston No. 285 or ly24. 
March 26,1926. 
Present:—Mr. Justice Brown. . 
MAUNG PA; PETITIONER 
VETSUS 


ABDUL GANNI AND OTHERS— RESPONDENTS. 
C. P. C. (Act V of 1908), s. 115—Revision—Deciding 
case on point not raised im trial Court, whether 
ground for revision—Execution of decree—Sale of 
moveable property not belonging to judgment-debtor— 
Real owner, rights of, whether affected—Suit to recover 
property from auction-purchaser, maintainability of— 
Warranty of title, whether exists in Court sales. 

It is settled law that in a sale in execution ofa 
decree there is no warranty of title whatsoever and 
that nothing is conveyed to the purchaser except the 
right, title and interest of the judgment-debtor. 
Where, therefore, property belonging to a person 
other thin the judgment-debtor is sold in execution of 
a decree even though it he moveable property, the 
right, title and interest of the real owner remains 
unaffected and he is entitled to recover the property 
from the auction-purchaser if he isnot estopped from 
asserting his ownership. [p. 1030, cols. 1 & 2.] 

Mohanund Holdar v. Akial Mehaldar (1) and Maung 
Tun v. Ma Ngan (2), relied on. ° ; 

Where a lower Court decides a case on a question 
of fact which was never raised in the pleadings or 
at all in the trial Court by either side, the method 
of arriving at the conclusion is illegal and irregular 
and there is good ground for revision by the High 
Court. [p. 1031, col. 1.) a. 

A High Court has power to interfere in revision 
if the lower Court agrives at a conclusion of law or 
of fact without having considered the law or a 
material part of the evidence or by misunderstanding 
or erroneously recording the statements of Pleaders 
or witnesses, or when the method of arriving at 
such conclusion is illegal and irregular. [p. 1030, col. 
2°p. 1031, col. 1.) | 
Vein v. Mi On Kra Zan (3), relied on. 

Mr. Thet Tun, for the Petitioner. 


Mr. Zeya, for the Respondent. 


JUDGMENT.—The respondent, Abdul 
Ganni, obtained a decree against one Abdul 
Suban and in execution of that,degree he 
attached and sold a certain boat, The 
auction-purchaser at the sale was “ha second 
respondent, Budi Zamas, acting as agent of 
the third respondent Maung, Po Chit. 
After the sale, the petitioner brought a suit 
against the three regpondents in which he 
claimed that he was the owner of the boat 


1030 | 


. which he had hired from “Abdul Suban. 


He asked fcr a decree’ for recovery of the 
boat or its value which he putt Rs, 450. 
The trial Court gave him a decree but 
on appeal to the District Court, this decree 
was set aside and the learned District 
Judge passed orders that Maung Po Chit 
might retain possession of the boat and 
that Abdul Ganni should pay Rs. 350 into 
Court to be paid to Maung Pa Maung Pa 
has now come to this Court in revision. 

It has been held by both the lower Courts 
that the boat in question did, as a matter 
of fact, atthe time‘of the sale belong to 
Maung Pa and this may now be accepted 
to be the case. The District Court refused 
a decree against Maung Po Chit on the 
ground that the petitioner had been lax in 
taking steps to prevent the sale. Maung 
Kyi, the agent of the petitioner, says that 
he knew nothing about the attachment of 
the boat, but that he came to know about 
it when it was put up for sale and that he 
was actually present at the sale. The bailiff 
refused to put off the sale and he did not 
then apply to the Township Court as the 
Township Judge was not at Headquar- 
ters. I can find nothing in the recerd to 
suggest that this was not a true -state- 
ment of what happened. On this point 
the learned District Judge remarks that 
“an application for stay of sale was not 
made to the Township Court because the 
Township’ Judge*was away but such an 
application might easily have been made 
to this Court because I was at Headquar- 
ters. No objection was made to any Court 
by Maung Kyi. He in fact did nothing.” 
It seems, to me very doubtful whether if 
Maung Kyionly knew ofthe sale on the 
day on which it took placé an application 
to the District Court which was not the 
Court that had ordered the sale of the 
boat would have been of any avail, and I 
can find no suggestion in the proceedings 
of the case that this point of negligence 
on the part of the petitioner was ever raised. 
It was notincluded inthe issue and was 
not mentioned in the written statement 
filed by Abdul Ganni, The other two re- 
spondents do not seem to have filed written 
statements.” It was held in the case of 
Mohanusxd Holdar v. Akial Mehaldar (1) 
that in agale of moveable property under 
a decree of Court all that was sold was 
the right, titlé, and interest of the judgment- 
“debtor and that the real owner, if not the 

(1) 9 W, R. 118. ` . 
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judgment-debtor, could bring a suit to re” 
cover the moveable property or its value 
against the debtor.” The correctness of this 
decision does not seem to have been ques- 
tioned and although that was not the ques- 
tion directly in issue the gete®al principles 
set forth therein were approved in the case 
of Maung Tun v. Ma Ngan (2). I think it 
may then be taken as settled law that in 
a sale in execution of a decree there is no 
warrahty of title whatsoever and that no- 
thing is bought except the right, title and 
interest of the judgment-debtor. ‘The right, 
title and interest of the real owner remains 
unaffected and, he is entitled to recover 
the boat from the auction. purchaser in the 
same manner as he would be entitled to 
recover from the judgment-debtor. It 
might, of course, be the case that although 
the owner is entitled to recover the boat 
the circumstances are such. that he would 
be estopped from exercising his right and 
it is apparently on this ground that the 
District Court refused to give a decree in 
this case against Maung Po Chit, But as 
I have said, this question of estoppel was 
never pleaded and the evidence on which . 
it was found that the petitioner was estop- 
ped is of a very meagre description. On the 
pleadings and evidence in this case it ap- 
pears to me that the plaintiff was entitled to 
recover the boat from Maung Po Chit. The 
question, however, arises whether there is 
sufficient reason for interference in revision. 
The leading case inlower Burma on this 
point is the case of Zeya v. Mi On Kra Zan 
(3). It was at one time suggested that this 
decision had been overruled by their Lord- 
ships of the Privy Council in the ease of 
Balakrishna Udayar v. Vasudeva Aiyar (4), 
but it was decided by a Bench of the late 
Chief Court in the case of Goridut Bagla v. 
Rookman (5) that the correctness of the de- 
cision in Zeya’s case (3) was not impugned 
in the Privy Council case. This Court has, 
therefore, the power to interfere in revision 
if the Judge arrives at a conclusion of law 
or of fact without having considered the 
law or a material part of the evidence or 
by misunderstanding: or erroneously re- 
cording the statements of Pleaders or wit- 


(2) 3 Ind. Cas. 672; 5 L. B. R. 58. 
3) 2 L. B. R. 333. ; 
(4) 40 Ind. Cas. 650; 22 C. W. N. 50; 15 A. L. J. 645; 

2 P.L. W.101; 33M. L. J. 69; 26 O. L. J. t43; 19 

Bom. L. R. 715; (1917) i W. N; 628; 40 M: 793; 6 

L. W. 501; 11 Bur. L. T. 48; 44 I. A. 261 (P. Q). 

7 47 Ind. Oas. 781; 9L. B. R. 263: 12 Bur. L. 
5, 
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nesses; or when the method of arriving 
at such conclusion is illegal and irregular. 
"Now, in the present case, the District Judge 
decided the case on a point of fact which 
was never raised in the pleadings or at all 
in the trial Céurt by either side. It seems 
to me that this amounts to an illegal and 
irregular method of arriving at a conclu- 
sion and there is good ground for its re- 
vision. It has been suggested that the 
petitioner has suffered no injustice but I 
am unable to accept this view. If my view 
of the law is correct, he is entitled to re- 
cover the boat and have a decree against 
Maung Po Chit. He has merely been given 
a money-decree against Abdul Ganni and 
it is impossible to say that he does not 
thereby suffer very materially. I am of 
‘opinion that a good case for interference 
on revision has been made out. 

A regards the respondent, Budi Zama, I 
agree with the learned District Judge that 
the petitioner has established no case. He 
was acting merely asthe agent of Maung 
Po Chit andis not liable in any way to the 
plaintiffs. 

As regards the value of the boat, the 
evidence does not seem very conclusive 
and I think the value placed on it by the 
District Judge, Rs. 380, may be accepted. 

One of the principal grounds for revision 
is that the District Judge ordered the 
plaintiff to pay allcosts in the suit. Whether 
there would be sufficient reason to interfere 
as to this order of the Distriet Court alone it 
is not necessary for me to decide. If a decree 
be given against Maung Po Chit, it follows 
that the order directing the plaintiff to pay 
Maung Po Chit hiscosts must be set aside, 
I set aside the decree of the District Court 
and pass a decree in favour of the peti- 
tioner against the respondents, Abdul 
Ganni and Maung Po Chit, for the retura 
of the boat or its value, Rs. 380. The re- 
spondents, Abdul Ganni and Maung Po 
Chit, will pay the eosts of the plaintiff in 
all three Gourts. The suit as against Budi 
Zama is dismissed and the petitioner will 
pay his costs in all three Courts. 

A. N. A. Revision accepted. 
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MADRAS HIGH COURT. 

ÅPEESL AGAINST ApPECLATE ORDER No. 32 

_- or 1924, 
March 11, 1926 
Present: —Mr. Inatice Davadoas, 
SINGAVARPU RAJARATNAM AND 
ANOTHER— RESPONDEN rs—APPELLANIS . 
versus 
Sheikh HASSA NBI AND ANOTAER—PETI- 
_ TIONB«S— RESPONDENTS, 

C. P. C. (Act V of 1908), s. 47,0. XXI, r. 102— Parti- 
tion suit—Delivery of specifice items to plaintiff before 
actual division anl casting of tots—Application for 
re-delivery whether maintainable — Pra ica — Petition 
mentioning wrong provision of law—Duty of Court 

Ina suit for partition where, division of property 
has to be mads and Ints casi before the shire of 
each decree-holder could bs ascertained, it would not 
be propsr for the Court in execution to order 
delivery of particular items to ths decres-holdsr, 
and where such an order is made, the judgment- 
debtor or his transferee, where hisrights have been 
transferred, can apply in restitution for re-delivery 
of the property under s. 47, O. P. C., even though an 
application under O. XXI, r. 102, be barrel. It is 
immaterial that the order for delivery was made after 
notice to the judgment-debtor, [p. 1032, cols. 1 & 2.] 

The substance of a petition must bs looked into 
and not merely the heading thereof where # wrong 
provision of law is given. ip. 1031, col. L] 

Appeal against the order of the Court of 
the Additional Subordinate Judge, Bezwada, 
dated the 21st November 1923, in A. S. No, 
34 of 1928, (A. S. No. 20 of 1923, Sub-Court, 
Bezwada,) preferred against that of the 
Court of the District Munsif, Nuzwid at 
Bezwada, in C. M. P. No. 83 of 1922, (in O. 
S. No. 126 of 1809, Additional District 
Munsit’s Court, Bezwada). 

Mr. P. Markandeyalu, for the Appellants. 

Mr. P. Satyanarayana Rao, for the Re- 
spondents. 


JUDGMENT.—The first point raised 
in this appeal is, that the petition for 
restitution of possession by the respondents 
is incompetent inasmuch as the application 
on the ground of dispossession is barred 
by O. XXI, r. 102, C, P.O. That rule ap- 
plies to cases where a person who gets title 
from the judgment-debtor is prevented from 
objecting to the delivery of possession to 
the judgment-creditor of the property direct- 
ed to be delivered tohim. In this case the 
respondents obtained a sale ofthejudgment- 
debtor's property on 23rd July, 192Q when 
an application for execution was pending 
and the property had been divided but 
lots had not been cast. The execution 
petition was dismissed on the ground that 


one of the decree-holders had attained - 


majority and that the petition filed by the 
next friend was not sustainable. A subse 


. 
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quent application for execution was mads 
but no lots were cast and the items tha‘ 
fell to the share of the decree-holders’ wei2 
not determined. Without determining t' 9 
items that ought io go to thedecree-holdeis, 
delivery was ordered and certain items of 
property in the possession of the respond- 
ents were delivered tothe decree-holders, 
They applied to the Court for restitution 
of possession on the ground that it was not 
ascertained at the time of delivery which 
items fell to the decree-holder’s share. 


This contention ‘was upheld by the District 


Munsif and he ordered restitution of the 


_property. On appeal the Subordinate Judge 


of Bezwada upheld the order of the District 
Munsif, ` 

Mr. Markandeyalu’s objection to the order 
is that it is not competent for the trans- 


_feree of the judgment-debtor's right in the 


property to file such an application. It is 
conceded that the judgment-debtor him- 
self could file an application if any item 
of property is wrongly delivered to the 
decree-holder. The complaint in this case 
is that before determining what item fell to 
the share of the decree-holder particular 
items of property in the possessign of the 
respondents were delivered. Such aconten- 
tion could have been put forward by the 
judgment-debtor, and it is difficult to see 
how the transferee from the judgment- 
debtor pending execution could not put 
forwardethe same contention. This appli- 
eation is not one under O. XXI, r. 99 or r. 
101 but one under s. 47. Though wrongly 
rr. 99 and 101 are mentioned in the peti- 


tion we have to look at the substance of ° 
the petition and not merely at the head- . 
. ing. 


Mr. Markandeyalu relies upon Kana- 
kasabat Mudaliar v. Rajagopal Naidu (1) 
and Rev. V. C. L. Neilson v. Sadananda 
Swamiar (2) in support of his contention, 
These cases have no application to the pre- 
gent for, there the application was made not 
‘on the ground thatthe property was wrongly 
delivered but on the ground thatthe property 


--wasnot liable to-be delivered as the appli- 


cants were in possession. Their possession was 
‘only the possession of the judgment-debtor 
‘and, therefore, they could not apply for 
‘restitution under r. 990r 101. The applica- 
‘tion of the respondents, therefore, was not 
<incompeteht. 
o The hest contention raised by Mr. Mar- 
“kandeyalu. ds that notice was served on the 


(1) 42 Ind. Cas, 523; 6 L. W. 56& 
(2) 8 Ind. Cas, 805; 9 MLL. T, 136. 
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judgment-debtors and they did not object 


to the delivery of the property and, there- | 


fore, they cannot question the delivery after” 


it has taken place. It does not appear 
that notice was issued to the respond- 
ents and thejudgment-debfof that the items 
now in dispute were going to be delivered 
to the decree-holder. Even if such a notice 
was issued, it would not be competent to 
the Court to deliver certain items of -pro- 


perty without determining’ whether those ` 
items fell to the share of the decree-holder. ` 
‘Jn a case where a division of property has to 


be made and lots cast before the share of 
each decree-holder could be ascertained it 
would not be proper to order delivery of 
particular items to the decree-holder, There- 
fore, the service of notice in this case even 
if it did mention particular items would not 
be proper notice as required by law, and it 
would not prevent the respondents from 
getting the relief available to them under s. 
47. In Vallabha Vaha Raja v. Manakata 
Kovilayath (8)and Jainulabdin Sahib v. 


Krishna Chettiar (4) it was held that a judg- | 


ment-debtor’s remedy is under s. 47 when 
property was wrongly delivered or some 
item of property to which the decree-holder 
was not entitled was wrongly taken posses- 
sion from the judgment- debtor. 

In the result the appeal fails and is dis- 
missed with costs. 

V. N. V, Appeal dismissed, 

(3) 86 Ind. Cas. 947; A. 1. R. 1925 Mad. 1133. 


(4) 63 Ind. Cas. 200; 41 M. L.J. 120; 14 L. W. 92: 
(1921) M. W. N. 491. 


RANGOON HIGH COURT. 
Crvit, REFBRENOE No. 5 oF 1926. 
May 27, 1926. 
Present:—J ustice Sir Benjamin Herbert . 
Heald, Kr., and Mr. Justice Chari, 
MAUNG NI AND anoTHER— 
APPLICANTS 
versus 
MAUNG AUNG BA— 


RESPONDENT, 

Provincia. Small Cause Courts Act (IX of 1887), 
Sch. II, Arts. 15, 24—leference to arbitrators without 
intervention of Court—Award to pay sum of money— 
Suit to enforce payment of money due under award 
—dJurisdiction of Small Cause Courts—Specific Relief 
Act v of 1877), ss. 12, 214, 8U. e 

Where a reference has been made to atbitratore 
without the intervention of a Court and the arbitra- 
tors have passed thercon ah award merely directing a 
party or parties to that award to pay a sum of 


=i: 
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money to the other party or parties, a.suit to recover 
that money can be filed ina Court of Small Causes 
under the Provincial Smalk Cause Courts Act if the 
pecuniary conditions ofs.15 of the Act are satisfied. 
[p. 1036, col. 2.] 


Ma Hla Gyi v. Maung Setk Po (2), dissented from. 

FAGTS @ppear from the following re- 
ference made by Mr. Justice Brown, inO, R. 
No. 119 of 1925:— 

The parties to this case had a dispute as 
to certain money claimed by the respond- 
ent to be due, and the malter was Yeferred 
to arbitration. An award was passed, and 
the respondent filed a suit in the Small 
Cause Court of Yedashe for the recovery of 
Rs. 40 which he. claimed to be due to him 
under the award. The trial Court found 
the award directing the petitioners to pay 
the respondent Rs, 40 to bea valid award, 
and passed a decree in favour of the re- 
spondent. The petitioners have now come to 
this Court in revision. A number of points 
have been raised in the petition which 
have not been pressed before me seriously. 
The second ground is to the effect that the 
award was unenforceable when a suit on 
the same cause of action was pending. It 
does not, however, appear to bethe case that 
such a suit was pending at the time of the 
award, and the cause of action in that suit 
was esttainly not the same asin the present 
suit, 

The next ground is that there was no 
valid reference at least as regards the se- 
cond petitioner, It appears that two deeds 
of reference were executed. According to 
the evidence of two of the arbitrators Ma 
Mi Gyi was present and agreed to the ege- 
cution in her name of the second deed. 
Maung Ni says that she was present when 
the first deed was executed. She has not 
offered herself as a witness. I can see no 
good ground for interfering in revision 
with the finding of the trial Court that the 
reference was binding on both the petition- 
ers, The next grcund taken is that the 
award is not binding because it is not the 
award of all the arbitrators. But the award 
is signed by four out of the five arbitrators 
and the reference provides for a decision 
by a majority in the event of disagree- 
ment. 

On none of these grounds am I prepared 
to hold that there is any good reason for 
taterference. The remaining ground, how- 
ever, raises a point which it is not so easy 
to decide. The contention strongly urged 
on behalf of the. petitioners is that a suit 
to enforce an award must be regarded as a 
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suit for specific perfotmance of a contract, - 
and that the present suit was not, therefore, 
within’ @ognizance of a Court of Small. 
Causes. If this contention is sound then 
the trial Court in the Present case was act- 
ing without jurisdiction, anda good ground 
for interference in revision has been made 
out. 

It was held by the late Judicial Com- 
missioner of Upper Burma in Maung Po Tok 
v, Ma Swe Mi (1) that asuit for the specific 
performance of an award was not a suit 
for the specific performance of a contract, 
and that when the award was for the pay- 
ment simply of a sum of money less than 
Rs. 500, a suit for’ recovery of that money 
was within the cognizance of a Court of 
Small Causes, This finding has, however, 
been dissented from in the case of Ma Hla 
Gyi v. Maung Seik Po (2). In that case a 
suit had been filed for compensation based 
upon an award ofarbitrators. It was held 
that this was a suit for the specific per- 
formance of a contract and ihat it did not, 
therefore, lie within the cognizance of a 
Small Cause Court. That is an authority 
for the contention that the present suit was 
notewithin the cognizance of the trial 
Court. The question was not discussed 
at length, and the reasons for the view 


. taken were not given in Ala Hila Cyi's 


case (2). The decision was apparently 
based chiefly on the Calcutta case of Kunjo 
Behari Bardhan v. GoSto Behdri Bardhan 
(3). In that case it was pointed out that 
matters are referred to arbitration by 
agreement between the parties, and that as 
soon as an award is given there is an agree- 
ment between the parties that their rights 
and liabilities would be regulated by the 
terms previou8ly ascertained by the arbitra- 
tors. I do not wish to suggest that that is 
not correct, but 1t appears to me that there 
is a further point which requires considera- 
tion before it can be decided that the 
present suit is a suit for specific perform- 
ance of contract. The suit may bea suit 
based on and to enforce a contract, but it 
does not seem to me necessarily to follow 
that it is, therefore, a suit for the specific 
performance of a contract. A suit for money 
due on a promissory nete is a’suif based on 
and to enforce a contract, but I do not think 


(1) 49 Ind. Cas. 62; 381. B. R. (1918) 109. 
(2) 79 Ind. Cas. 718; 1 R. 700; ek. L R. 1924 Rang. 
192. | 
(3) 42 Ind. “Gas. 590; 22 O. W. N. 66; 27 C. L. J! 
486. . . ; 
. . 
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that it would be contended that it wasa, 
suit for specific perforfnance of a contract 
and, therefore, within the class eof. cases 
excluded from the jurisdiction of a Court 
of Small Causes by the provisions of Art. 
15 of the Schedule to the Provincial Small 
Cause Courts: Act. As pointed out in the 
ease of Nga Hla Gyi v. Nga Aung Ya (4) 
“The essence of the recovery of a debt is 
in the recovery of the amount due and not 
in the specific restitution of certain coins, 
and the money recovered is really in the 
nature of pecuniary damages upon a con- 
tract for the payment of money.’ That 
this is the correct view appears to be borne 
out by the wording, of certain pertinent 
sections of the Specific Relief Act. Section 
5 of that Act defines the different methods 
in which specific relief can be given. An 
order for the payment of a sum of money 
cannot come within the terms of this 
definition unless it be held that it ig 
an order to the party to do that which he 
is under an obligation to do. But ifit be 
held to be such an order itis difficult to 
see what order for the payment of money 
due under a contract would not be classed 
as specific relief. Chapter II of the Aet 
which deals with specific performance of 
contracts does not apparently contemplate 
any such result. Section 12 prescribes the 
cases in which specific performance is en- 
forceable, Except in cases of trust, cases 
where pecif{niary @ompensation for non- 
performance of the act agreed on can be 
ascertained and made are clearly excluded 
from cases where spécific performance can 
be decreed. And s. 21 (a) of the Act clearly 
lays down that a contract for non-perform- 
ance of which compensation in money is 
an adequate relief cannot® be enforced 
specifically. It appears to me to be assumed 
in these sections that an order for the pay- 
ment of money is not an order for specific 
performance at all, Whether a suit to 
obtain money declared to be due under an 
award is asuit to enforce a contract or 
not, it is not to my minda suit for the 
specific performance of a contract within 
the meaning of Art, 15 of the Schedule 
to the Small Cause Courts Act. 

Nor does if appear.to me that the express 
exclusion @f Art. 24 of a suit to contest 
an award frem the jurisdiction of a Court 
of Small Causes in an} way supports the 
contention thatea suit to enforce such an 


e (4) U.B. R. (1907-09), II, Provincial*Small Cause 
. kl 


Courts Act, p. 3. 
+% 
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award must also be so excluded. Article 
15 excludes suits for the specific perform- 
ance or for the re&cission of a contract. 
But it doesnot excludéa suit forthe en- 
forcement of a contract when specific per- 
formance is not desired. Had the Legisla- 
ture intended to exclude all suits to enforce 
awards from the jurisdiction of Courts of 
Small Causes it would have been a simple 
matter to say so as they have done in the 
case of Suits to set aside awards. 

And in fact Sch. II of the C. P. C, would 
appear specifically to confer jurisdiction on 
such Courts to entertain suits for the filing 
of an award when the necessary pecuniary 
conditions are satisfied. Paragraph 20 of 
that Schedule says that application for the 
filing of an award may be made to any 


„Court having jurisdiction over the subject- 


matter of the award. 

I find myself unable, therefore, to hold 
that the present suit is excluded from the 
cognizance of a Court of Small Causes. 
But this finding appears to be contrary 
to the view taken in Ma Hla Gyi's case (2). 

I, therefore, refer for the decision of a 
Bench of two Judges or of a Full Bench, as 
the Chief Justice may direct, the following 
question:— 

“When a reference has been made to 
arbitrators without the intervention of a 
Court and the arbitrators have passed there- 
onan award merely directing a party or 
parties to that award to pay a sum of money 
to the other party or parties, can a suit 
to recover that money be filed in a Court 
of Small Causes under the Provincial Small 
Cause Courts Act, if the pecuniary condi- 
tions of s. 15 of the Act are satisfied?” 


- Mr. P. B. Sen, for the Applicants. 
Mr. Ganguli, for the Respondent. 


JUDGMENT OF THE DIVI- 
SION BENCH. 

e This case was heard in the ordinary course 
by a Single Judge of this Court who being 
doubtful as to the correctness of the pre- 
vious decision of a Single Judge of this 
Court in the case of Ma Hla Gyi v. Maung 
Sek Po (2) referred the following question 
for the decision of a Banch:— 

“When a reference has been made to 
arbitrators without the intervention of a 
Court ahd the arbitrators have passed there- 
on an award merely directing a partyeor 
parties to that award tg pay a sum of money 
to the other party or parties, can a suit to 
recover that money be filed in the Court 


+ 
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of Small Causes under the Provincial Small 
Cause Courts Act, if the pecuniary condi- 
tions of s. 15 of the Act*are satisfied?” 

We have accordingly as a Bench heard 
Counsel on the legal question raised in the 
seference. 69 

The facts of the case are that the parties 
referred a dispute between them about a 
sum of Rs. 50 to arbitrators who made an 
award directing the defendants to pay 
Rs. 40 to the plaintiff. The deferdants 
failed to pay and the plaintiff sued to recover 
the amount in the Township Court on its 
Small Cause Court Side. The defendants 
objected to the jurisdiction of the Court as 
a Small Cause Court on the ground that 
suits to enforce awards are not cognizable 
by Courts of Small Causes. They cited the 
case of Kunjo Behari Bardhan v. Gosto 
Behari Bardhan (3), a case of the Calcutta 
High Court, which seems not to have been 
officially reported, as authority for their 
contention that a suit te enforce an award 
is not cognizable in a Oourt of Small 
Causes, but the learned Judge distinguish- 
ed that case from the present case and 
following the ruling of the Madras High 
Court in the case of Simson v. McMaster 
(5) held that the Court of Small Causes 
had jurisdiction. and gave plaintiff a decree 
for the amount claimed. 

No appea: lay against that decreé but 
the defendants came to this Court in revi- 
sion on the ground that the Court had 
exercised a jurisdiction not vested in it by 
law, and they relied on the decision ofa 
Single Judge of this Court in the case of 
Ma Hla.Gyiv. Maung Seik Po (2), already 
cited. 

That decision merely followed Kunjo 
Behari Bardhan’s case (8), and dissented 
from the decision of the learned Judicial 
Commissioner of Upper Burma in the case 
of Maung Po Tok v. Ma Swe Mi (1). 


The learned Judge who made this 
reference was of opinion that the daci- 
sion of this Court in Ma Hla Gyi's 
case (2) wag mistaken in so far as it 
laid down in general terms that a suit for 
compensation based on an award made 
Without the intervention of a Qourt is in 
essence a suit for specific performance of a 
contract and is, therefore, excluded from the 
cogaizauce of a Court of Small Causes. 
He his given reason for holding that a 


suit to enforce payment ofmoney which is 


(5) 13 M. 344; 4 Ind. Dee, (N. s.) 952. 
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_ the only relief given by an award cannot 


be held to be a suit for specific performance, 
and he hascited the relevant provisions in 
the Specific Relief Act. 

We entirely agree with his reasoning and 
his conclusions, but in view of the conflict 
of authority on the subject we think that it 
is desirable that we should examine the 
authorities. 

The earliest case in which the question 
was raised was that of Ganesha v. Dyalla 
(6), and in that case thelearned Judges 
were clearly of opinion that a suit for money 
due under an award: was not, as such, 
excluded from the cognizance of a.Court of 
Small Causes. a 

In the next case, Simson v. McMaster (5), 


. which has already been cited, the provisions 


of both Art.15 and Art. 24 of Sch. II of the 
Provincial Small Cause Courts Act were 
considered and it was held that neither of 
those Articles excluded a suit for money 
payable under an award from the cogniz- 
ance of Small Cause Courts and that the 
suit was cognizable by such a Court. 

In the case of Sukar Hajam v. Oli 
Mohammad Mea (7), a Bench of the High 
Court of Calcutta took the same view and 
referred to the case of Simson v. Me 
Master (5), and also to an earlier case in 
the Calcutta Court, namely, Bhajaheri 
Saha Bantkya v. Behary Lal Basak (8). 

The next case in order of date is the 
Calcutta case of Kunjo Behari Bardhan v. 
Gosto Behari Bardhan (8), already cited, 
In that case the award disposed of certain 
immoveable properties and also gave direc- 
tions for payment of sums of money by one 
of the parties to the other. One of the 
parties sued for money due to him under 
the award and objection was taken that the 
award could not be enforced piecemeal. 
Objection was also taken that the Small 
Cause Court had no jurisdiction. The 
„cases of Simson v. McMaster (5), Sukar 
Hajam v. Olt Mohammad Mea (7) and 
Bhajahart Saha Banikya v. Behary Lal 
Basak (8) were considered but the Bench 
came to the conclusion that a suit to 
enforce an award isin essence a suit for 
specific performance of a contract and is, ` 
therefore, barred by Ast. 15° ffom the 
cognizance of a Court of Smalle Oauses. 
The answer to this view has been*suggested 
in the order of referfnce. The payment of 

(6) 57 P. R. 1877. i mi 


(7) 25 Ind. Cag. 826. 
(8) 33 0. 881; 4 0. L. 3. 162, 
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money is not regdrded as specific relief 
under the Specific Relief Act, vide the 
provisions of s. 21 (a)and s, 12%f that Act, 
the relief providedjn that Act being relief 
in specie, that is .the performance of a 
specific act or the delivery. of particular 
articles, and not the payment of money, 
unless, of course, the contract is for the 
delivery of particular coins. 

The next case was the Upper Burma case 
of Maung Po Tok v. Ma Swe Mi (1), 
already mentioned, where the learned Judi- 
cial Commissioner considered the provisions 
of Arts. 15 and 24°.a4nd accepted the ruling 
tn Simson v. McMaster (5) as good law. It 
does not appear that ‘the decision in Kunjo 
Behari’s case (3) was brought to the 
learned Judicial Commissioner's notice. 

' In the case of Mizajz Lal v. Partabd 
Kunwar (9), which was exactly similar to 
the present case, the same question was 
raised inthe Allahabad High Court, and 
it was argued that the suit was barred by 
the provisions of Art. 24 under which a 
suit to contestan award is not triable by a 
Court of Small Causes. The learned Judge 
said, “The answer to this argument is 
that the present suit was not a sait to 
contest an award, On the contrary it was 
a suit to enforce an award by asking for 
delivery of the money which was payable 
under the award,’ and on this ground he 
held vhat the suit was cognizable by the 
Small Cause Cou’. 

The ruling in Kunjo Behari's case (8) 
was recently considered by a Bench of the 
High Court of Ma lras in the case of Thiru- 
murthy Chetty v. Ponnan Chetty (10), and 
the learned Judges dissented from the state- 
ment that a suit for the enforcement of an 
award is in essence a silib for specific 
performance of a contract. They said, “A 
guit for the recovery of money can inno 
sense be treated as a suit to enforce a 
contract” and with that statement we agree, e 
Tt is true thats. 39 of the Specific Relief 
Act says that the provisions of Ch. 
Il of the Act, which deals with the specific 
performance of contracts, shall, mutatis 
mutandis, apply to awards, but since under 
' the Act payment of money due under a 
contract Is not regarded as specific relief, 
the payntent, of money due under an award 
issimilarly not to be regarded as specific 


relief. 


23 ki 
` e (9) 58 Ind. Cas. 546: 42 A. 169; 18 A.L. J. 70, 
(10) 76 Ind. Oas. 843; 46 M. L. J.51; 192 M. W, N. 
, 46; 19 L. W, 210; A. I, R. 1924 “Mad, 485, 
d 
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It may be anomalous or even illogical 
that a Small Cause Court should be debarred , 
from entertaining a suit to contest an 
award but should not be debarred from. 
entertaining a suit to enfgrce an award in 
which the award may be contested, but 
Small Cause Courts seem also to have 
power under paras. 20 and 21 of the Second 
Schedule to deal with awards which may be 
contested, and the anomaly, if any, is*the 
concern of the Legislature and not of the 
Courts. 

We are of opinion that such a suit as the 
present, that is a suit to recover money dué 
under an award, where the only relief 
given by the award is the payment of the 
money, is not barred from the cognizance of 


` a Court of Small Causes by the provisioas 


of either Art. 15 or of Art 24 of the Second 
Schedule to the Provincial Small Cause 
Courts Act, and, therefore, we answer the 
reference as follows :— l 
“When a reference has been made to 
arbitrators without the intervention of & 
Court and the arbitrators have passed 
thereon an award merely directing a party 
or parties to that award to pay asum of 
money to the other party or parties, a suit 
to recover that money can be filed in a 
Court of Small Causes under the Provincial 
Small Cause Courts Act, if the pecuniary 
conditions of s. 15 of the Act are satisfied,” 
A. N. A. 
Reference answered in the afirmative. 


eel 


OUDH CHIEF COURT. 
Seconp CIVIL APPEAL No. 531 or 1524. 
September 138, 1926. 

Present :—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Raza. 
CHANDRA KRISHNA AnD OTHERS — 
PLAINTIFFS—APPELLANTS ` 

versus 
MANNI LALL AND OTHERS— 
DEFENDANTS— RESPONDENTS, 

C. P. C. (Art V of 1908), s. 70—Hzxecution of decree 
—Transfer of execution to Collector—Civil Court's 
power to order stay of sale—Sale held in contra- 
vention of order for stay—Suit in Civil Court to set 
aside sale, maintainability of. 

Where the execution of a decree is transferred to 
the Collector no Civil Court has authority to is@ue an 
order to the Collector to stay the sale. 

A suit which is in effec one for a declaration that 
a sale held by a Collector is nùll and void inasmuch as 
the officer conducting the sale had refused to carry out 
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the order of a Civil Court to stay the sale, is not 
maintainable in a Civil Court. ii 


Farhat-un-nissa Bibi v. Sundari Prasad (1), relied 
on. 
Appeal from a decree ef the Second Ad- 
ditional District Judge, Lucknow, at Unao 
dated the 2ist August of 1924, affirming that 
af the Subordinate Judge, Unao, dated the 
28th May, 1923. 
' ‘Messrs, K. P. Misra and D.K. Seth, for the 


‘Appellants. 
Messrs. A. P. Sen and Niamat Ullah, for 
Respondent No. 1? _ ° 


JUDGMENT,—The question before us 


for decision in this appeal is a simple one.. 


Two decrees had been passed by the Munsif 
of North Unao for money relief, Execution 
was sought to be taken ont of these decrees 
by. attachment and sale of immoveable 
property. The property in question was 
found to be ancestral property. Execution 
- was, therefore, transferred-‘to the Deputy 
Commissioner of Unao as Collector under 
the provisions of rules made under s. 70 of 
the C. P. C. The execution passed complete- 
ly out of the hands of the Civil Court into 
` the hands of the Collector. The date fixed 
for sale of this immoveable property was 
20th July 1921, On thelyth-July, 1921, the 
sons of the judgment-debtors instituted a 
suit in the Court of the Subordinate Judge, 
Unao, for a declaration that their interests 
in the property in question were not liable 
to sale and applied to stay the sale in 
question, In our opinion the Subordinate 
Judge had no authority to stay the sale, 
We consider that once the execution of the 
decree had been transferred to the- Collector 
no Oivil Court had authority in the matter. 
A similar view was taken by a Bench of the 
Allahabad High Court in Farhat-un-nissa 
Bibi v. Sundari Prasad (1). Apart from this 
fact the Subordinate Judge of Unao never 


attempted to issue orders to the Collector.. 


He issued a rubkar, apparently in error, 
to the Munsif (North) Unao to stay the sale, 
being apparently under the erroneous im- 
pression that the sale was being carried out 
by the Munsif's Court. The Munsif (North) 
Unao then issued a rubkar which appears 
to us to have meant nothing in particular, 
to the Collector requesting . him to stay the 
sale, but before that rubkar reached the 
‘sale officer, the sale. had taken place. The 
appellants’ suit was for a declaration which 
was in effect to declare the sale null and 


(1) 54 Ind. Cas, 801; 42 A. 275; 18 A. L. J. 124; 2 U. 
P. L. R. (AJ) 35. p E 
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carry out the orders of the Munsif of North 
Unao of the 19th July, 1921, The lower 
Court ‘has correctly found that that suit 
was not maintainable. We dismiss this 
appeal with costs. 


A. N.A, A ppeal dismissed. 


t,t 


RANGOON HIGH COURT. 
Crviu Revision No. 310 oF 1925. 
June 18, 1926. 
Present:—Mr. Justice Carr. 
SAYA HATTIE AND ANOTHER—PETITIONERS 
versus e 


MA PWA SA— RESPONDENT. 
C. P.C., (Act V of 1908), s. 47,0. XX, r. 11 (8— 


«Schedule Notifications of Burma—Order for payment 


by instalments, whether could be passed after decree 
without decree-holder's consent, whether appealable— 
Practice—Revision, whether may be treated as appeal. 

Under the provisions of the Schedule Notifications 
of Burma altering O. XX, r. 11 (2), O. P. O., an order 
for payment of decretal amount by instalments can 
be passed in Burma after the passing of the decree 
merely after notice to the decree-holder and without 
his consent. The question, whether such an order 
should be passed or not falls within s. 47, CO. P. C., 
and the order is appealable as a decree. 

An application for revision may reasonably be 
treated “as an appeal’ where a revision does not lie 
and an appeal lies. a 

Mr. Dutt, for the Petitioners. 


Mr. N. C. Sen, for the Respondent. 


JUDGMENT,.—I think the District 
Judge has gone wrong $n this fase. The 
order in the case en which he relies—Moha- 
med Ibrahim v. Subbiah Pandaram (1)—was 
passed atthe time of passing the decree, 
and was under O. XX, r. 11 (1). Theorder 
in the present case is oneunder O. XX, 
r. 11 (2). Under that sub-rule as it origin- 
ally stoodan order for payment by instal- 
ments could be made after the passing of 
the decree only with the consent of the 
decree-holder. There could, of course, be 
no appeal from an order passed by consent. 
Nor could the judgment-debtor appeal if 
the decree-holder refused to consent to an 
order. But the sub-rule has been altered 
by our Schedule Notifications and in Burma 
such an order can now be passed in execu- 
tion merely after notice to the decree-holder 
and without his consent.e When, tlterefore, 
a question arises whether such an order 
should be passed or not the question seems 


(1) 20 Ind. Oas. 673; 7 L.B. R. 7; 6 Bur. L. T. 
133. i 


* 
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to me te be elearly one between the parties 
to the suit and one relating to the execution, 
discharge or satisfaction of the decree. It, 
therefore, comes under s. 47 of tlfe Uode and 
is itself a decree, An appeal to the District 
Court, therefore, lies. 

I do not think that a second appeal 
would lie because the suit does not appear 
to bea land suit and the fact that the 
respondent proposes to sell immoveable 
property in execution would not make ita 
land suit. However, it is not necessary 
definitely to decide this question. If this 
application would not lie as a revision it 
might reasonably bs treated. as an appeal. 
- lallow the application, set aside the 
judgment and decree’of the District Court 
and remand the appeal to the District 
Court for decision on its merits. 

Costs in this appeal and in the District 
Court will follow the result. Advocate’'s 
fee in this Court one gold mohur. 

ALN, A. Application allowed. 


-o 


CALCUTTA HIGH COURT. 
LETTERS PATENT APPEAL No. 52 or b925. 
February 8, 1926. 
Present:—Mr Justice Cuming and 
Mr. Justice Mukerji. 

Munshi SALIMUDDIN AHMAD-— 
PLAINTIFE-—APPELLANT 

Hi versus 
RAHIM SHEIK AND OTHERS— DEFENDANTS 


-— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 158—Suit for 
rent by landlord—False averment of co-sharer land- 
lords by tenant—Decision as to amount of rent— 
Appeal, right of. 

a suit for rent the tenant may dispute the 
amount of the rent ofthe tenuré or holding or the 
landlord’s title to the entire rent or to the share of 
the rent which he claims and may allege that the 
amount of the rent or the share is less, In such cases 
if the defence is pressed, the landlord is called upon 
to prove the amount of rent or is put to the proof 
of his title to the share or tothe amount which he 
claims, as there is a real controversy between the 
parties on these points and the Court has necessarily 
to decide a question of the amount of rent or the 
rent payable to the landlords whichever way the deci- 
sion may go. [p. 1039, cols. 1 & 2.] 

There may be cases, however, where the aforesaid 
defences gf the tenant are dependent entirely on 
his averment that thefs is a co-sharer or there are 
co-sharers. elu 1 cases ib becomes necessary to 
go into these defences only in the event of the 
Court finding that there is® co-sharer or that there 
are co-sharefs. Jf the finding be that there is no 
co-sharer of the plaintiff the other questions do not 


e ariseand there is no occasion or nécessity for the 
° 
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Court to decide the question of the amount of rent, 
The decision of the Court in such cases, whether 
dismissing the suit on the ground of non-joinder of 
plaintiffs or decreeing the suit in plaintifi’s favour, . 
does not expressly decide and cannot by implication 
be held to have decided the questien. In such a case 
the tenant cannot get a right of appeal and defeat 
the provisions of s. 153 of the Bengalel'enancy Act. [p. 
1039, col. 2.] 


Appeal against the decree of Mr, Justice . 
Chakravarti in Appeal from Appellate. 
Decree No. 1123 of 1923 dated the 3lst 
March 1925 and printed as 97 Ind. Cas. 138, 

Dr.” Dwarka Nath Mitter (with him Babu 
Manindra Nath Roy), for the Appellant. 

Babus Jitendra Kumar Sen Gupta and 
Ramendra Mohan Majumdar for Babu Biraj 
Mohan Mazumdar, for the Respondent. 

JUDGMENT. 

Mukerji, J.-~This appeal arises out o 
a suit for rent under the Bengal Tenancy 
Act. The plaintiff-landlord obtained a 
decree for the entire amount of his claim ` 
in the Court of first instance. The tenants- 
defendants preferred an appeal which was 
held as barred by the provisions of s. 153 
of the Act. They preferred a second appeal 
to this Court with the result that the de- 
cree of the Subordinate Judge has been set 
aside and the case has been remitted to his 
Court for the appeal being dealt with on 
the merits. Against this judgment the 
present appeal has been preferred by 
the plaintiff under cl. 15 of the Lotters 
Patent. 

The judgment under appeal has held that 
a first appeal lay, notwithstanding the pro- 
visions ofs. 153, for the decree of the trial 
Court decided a question of the amount 
of rent annually payable by the tenants. 
The plaintiff's case was that he had pur- 
chased the interest of one Bepin from his 
sole widow, Janaka Sundari. The defend- 
ants in their written statement challenged 
the factum and validity of the purchase by 
the plaintiff and averred that even if the 
purchase was established, the plaintiff was 
not entitled to claim 16-annas of the rent 
as Bepin had. left two widows, namely, 
Janaka Sundari and Sukhada Sundari, and 
that the suit could not proceed in the ab- 
sence of the latter who was a necessary 
party. I may observe in passing that in 
the written statement I do not find any. 
statement that the plaintiff was entitled 
to 8-annas and not 16-annas of the rent, 
as I find stated in the judgment ynder 
appeal. That, however, is not a matter of 
much importance. The Munsif found that 
Janaka Sundari was the sole widow left 
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by Bepid and decreed the suit for the amount 
claimed. The issues raised, or rather the 
. points for determination set out, in the 
judgment of the Mungif were: Ist. Does 
the relationship of landlord and tenant exist 
between the parties? 2nd. Is the suit bad 
for defect of party? 3rd. Is the defendants’ 
‘plea of payment true and 4th. What relief, 
if any, is the plaintiff entitled to? 
learned brother Chakravarti, J., has observ- 

ed, and in my opinion rightly, that what- 
ever may be the wording of those qyestions 
for determination, the matter for considera- 
tion, in order to determine whether an 
appeal lay or not, isa matter of substance 
and not of form. He was of opinion that 
if the question raised by the defendants 
was determined in their favour it might be 
that the plaintiff instead of getting a decree 
` for the 8-annas of the rent might not get 
any decree for rent because the other co- 
sharer was nota party to the suit and the 
suit mightfail. He, however, took the view 


that the determination of the first and the. 


second issues set forth above involved the 
determination of the question as to whether 


the plaintiff was the sole landlord or a 


landlord to the extent ofan 8 annas share 
and, therefore, the decree for the entire 
rent must be read as a decree determining 
that the amount of rent payable was 16- 
annas and overruling the defence of the 
defendants that 16 was only 8-annas and 
not more. - 

In a matter like this which relates to 
the curtailment of a right of appeal if 
there is the slightest doubt in one’s mind, 
the benefit of that doubt should go to the 
party who seeks to appeal, and were it not 
for the opinion that I have formed, namely, 
that to adopt the aforesaid line of reason- 
ing would be practically to make the pro- 
visions of s. 153 nugatory by putting it in 
the power of thetenant to defeat the said 
provisions by taking a defence of this cha- 
racter, however unsubstautial it may be, I 


would not have touched the judgment of my‘ 


learned brother in this case. 

In a suit for rent the tenant may dispute 
the amount of the rent of the tenure or 
holding or the landlord’s title tothe entire 
rent or to the share of the rent which he 
claims and may allege that the amount of 
the rent or the share is less. In such cases 
if the defence is pressed, the landlord is 
callgd upon to prove the amount of rent or 
is put to the proof of his title to the share 
orto the amount which he claims, as there 
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is a real controversy between the parties 
on these points and the Court has neces- 
sarily to decide a «uestion of the amount 
of ‘rent oy the rent payable to the landlord, 
whichever way the decision may go. There’ 
may be cases, however where the aforesaid 
defences of the tenant are dependent en- 
tirely on his averment that there is a, co- 
sharer or there are co-sharers. In’ those 
cases it becomes necessary to go into these 
defences only in the event of the Court 
finding that there is a co-sharer or that 
there are co-sharers. If the finding be that 
there is no co-sharer ef the plaintif the 
other questions do not arise and there is 
no occasion or necessity for the Court to 
decide the questionofthe amount of rent. 
The decision of the Court in such cases, 
whether dismissing the suit on the ground 
of non-joinder of plaintiffs or decreeing the 
suit in plaintiff's favour, does not expressly 
decide and cannot by implication be held 
to have decided the question. 

Certain decisions of this Court have been 
placed before us as explaining the law on 
the point and it is necessary to consider 
them in order to see whether they, in any 
way, militate against the propositions enun- 
ciated above. In the case of Sudhanya 
Santra v. Basanta Kumar Sircar (1) the facts 
were these: The plaintiff claimed rent 
at the rate of Rs. 8-38 on the ground 
that he had inherited a6 annas 8 gandus 
share in maliki right from his mother and 
a 9-annas 12-gandas share in ejara right 
from his father. The defence was that the 
plaintiff was entitled to the 6-annas 8-gan- 
das share in maliki right and not the 9- 
annas 12-gandas sharé in ijara right. The 
Court found that the plaintiff was entitled 
to both the rights, and gave a decree at 
the rate claimad. There was thus a sub- 
stantial point in controversy, namely, whe- 
ther the amount payable to the plaintiff was 
to be calculated at therate claimed or two- 
fifths of that rate. This Courton a review 
of most of the authorities bearing on the 
point held that a question as to the amount 
of rent payable wasdetermined as these words 
in s. 153 signified the amount of rent payable 
by the tenant to the landlord who had insti- 
tuted the suit for rent, a question which had 
been settled by a Full, Bench decision of 
this Court in the case of Narain Mahton v, 
Manoji Paltuk (2). This case tlearly comes 


(1) 64 Ind. Cas. 733; 4 0.538; 26 O.W. N. 96; 34 
0. L. J. 579: ALL R. 1922 Cal. 417. © 
(2) 17 O. 489;, 8 Ind. Dec. (N. s.) 865. ii 
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within the first class of cases to which 1 
have referred, and there is an appeal. The 
next case is that of: Waguddt Pramanik v. 
Mohammed Bolai Morul (3). Ibavg perused 


the original judgment of this Court in that 


case. The plaintif claimed rent at Rs. 9 
1l annas in his 4-annas share. The defence 
wag, firstly, that plaintiff had other co-shar- 
ersin the 4-annas share in whose absence 
the suit was not maintainable, and, second- 
ly, that the suit was also not maintainable 
as there had been no separate collection of 
the plaintiff's share of the rent. The trial 
Court gave effect to both these pleas and 
dismissed the piajntiff’s suit. It was con- 
tended on the authority of the cases of 
Narain Mahton v.‘dlanojt Pattuk, (2). and 
Sudhanya Santra v." Basant Kumar Sircar 


. (1) that from this decision an appeal lay as 


a question as to the amount of rent had 
been determined. This contention was 
overruled by this Court and it was held 
that no appeal lay from the said decision. 
This case falls within the second class 
of cases to whichI have referred. In the 
case of Poresh Mani Dassya v. N obo Kishore 
Lahiri (4) the plaintiffs claimed 8-annas 
share of the.total rents alleging that though 
they were proprietors of an l-anna odd- 
gandas share, by an amicable arrangément 
with their co-sharers they were entitled to 
realize the said 8-annas share, and the de- 
fendants disputed the amount of the jama 
and further pleaded that the plaintiffs were 
not entitled to racover more than l-anna 
odd-gandas share, and the Court passed a 
decree for the last mentioned share. It was 
held that the “question raised and decided 
was not merely the arhount of rent payable 
to the co-sharer but whether he had a right 
to recover an 8-annas share of the rent and 
an appeal lay. This isa case which clearly 
comes within the first class of cases to 
which I have referred. The case of Bashiram, 

Tath v. Dinanath De (5) was also referred 
to before us in this connection. In that 
case the objection to the competency of an 
appeal to this Court was taken when the 
appeal was from an- appellate decree of the 
Subordinate Judge in which he had held 
that the plaintiff was not entitled to the 
16-annas of the rent he claimed but to only 
8.annas of itas he had a co-sharer who was 
entitled to the other S-annas share. This 


3) 85 Inds Cas. 576; 28 Oy W. N. Ixxii (72); A. L R. 
105 Cal, 1042; 30 O. W. N. b3. l 

(4) 30 O. 773; SO. W. N, 193, | 
* (5) 51 Ind, Cas. 397; 23 O. W. N. langi (76). 
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objection waspverruled and, in my opinion, 
rightly as the case was onein which the 
question of the plaintiffs right was raised 
and determined. This case,it may be said, 
was onein which the existence of the co- 
sharer having been found if became neces- 
cary to decide the question of*tlve share and 
in point of fact that question was decided. 
It was observed in the case of Sudhanya 
Santra v. Basanta Kumar Sircar, (1) that 
the said decision was affirmed on appeal 
under éhe Letters Patenf. The case of 
Fakeer Mondul v. Arshad Molla (6) also 
has been cited before us. In that case 
it was held that an appeal lay to this Court 
from a decree of the lower Appellate Court 
in which overruling the defendants’ conten- 
tion that the plaintiff had acquired only an 
-annas share a decree for. the rent of 16- 
annas had been given tothe plaintiff. It 
was held by this Court that no appeal lay, 
It will be seen, however, that doubt has been 
cast upon the authority of this decision 
[Sudhanya Santra v. Basanta Kumar Sircar 
(1).) Indeed the case would come within 
the first class of cases mentioned above and 
judged by the test laid down here an 
appeal should have been held as compe- 
tent. 

In the present case in view of the fact 
that if was found that the plaintiff had no 
eco-sharer, I am unable to hold that the 

-Court had any necessity to go into any 
question as to the share of the rent to which 
the plaintiff was entitled, and I do not see 
that any such question was, in fact, dedid- 
ed. If we were to hold otherwise, it would 
be open to any defendant to state that 
the plaintiff has some co-sharer and so he 
is not entitled to the whole rent and 
though this statement may be utterly false 
he would be able to get a right of appeal 
and defeat the provisions of s. 153, Bengal 
Tenancy Act merely by such an assertion, 
though there may be no controversy at all 
about the amount of rent which the Court 

“may be called upon to decide. Iam, there- 
fore, of opinion that no appeal lay in this 
case from the Munsif’s decision. 

The decision of Chakravarti, J., is accord- 
ingly set aside and that of the Subordinate 
Judge restored with costs in the two ap- 
peals in this Court. _ 

Cuming, J.—I agree. 

N. H. 

(6) 10 ©. W. N. cclxxx (280). 


Appeal allowed. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
OarminaL AcquitraL APPEAL No. 154 2 
oF 1926. 

February 5, 1926. 

Present :-—*Mr. Kincaid, J. C., and 
Mr. Rupchand Bilaram, A. J.C. 
EMPEHROR—ProszcoTor 

l Versus 
STEWARĻ— RESPONDENT. 

‘Cr, P. O. (Act V of 1898), ss. 227, 417, 449—~ 
Evidence Act (I of 1872), s. 15, illustration (b)-- 
Interlocutory order—Appeal by Government, when 
lies—Amendment of charge, when permissible—Dis- 
_ cretion of trial Court; interference with-—-HEvidence of 


defaleations other than those forming basis of the 
charge, when admissible. : 


A Gourt of Appeal or Revision would always be slow 
to interfere with the exercise of discretion vested in 
the lower Court under s. 227, Or. P. O., to allow 
amendment of a charge and would not interfere unless 
such discretion has been perversely or arbitrarily 
exercised. .|p. 104s, col. 1.] 

Jaipal Kunwar v. Indar Bahadur Singh (2), 
Rehmat-un-nissa Begum v. Price (3), Mellor v. Side- 
bottom (7) and Premsuk Das Assaram v. Udairam 
Gungubuz (8), relied upon. l 

Generally, evidence adduced to prove that an aceus- 
ed person has committed acts which are not the 
subject of charges ina trialis irrelevant and must 
be excluded unless it is otherwise relevant, and 
greatest care ought to be taken to reject such evi- 
dence unless itis plainly necessary to prove some- 
thing which is really in issue. {p. 1049, col. 2.] 

Rex v. Bond (13) and Makin v. Attorney-General for 
New South Wales (4), relied upon. 

Evidence of defalcations both prior or subsequent 
to those for which an accused is being tried, whether 
such defalcations formed the basis of another charge 
on which the accused may have been acquitted or not 
are admissible in evidence’ to prove guuty intent as 
also to anticipate the defence of the non-existence of 
such intent. |p. 1044, col. L] 

Makin v. Attorney-General for New South Wales 
(4), Reg. v. Ollis (12), Reg. v. Richardson (10) and keg. 
v. Stephens (11), relied upon. 

Per Kincaid, J, U—sSection 417, Cr. P. C., gives no 
power of appeal against an interlocutory order refus- 
ing to amend a charge, butif such an order is 
followed by an original or appellate order of acquittal, 
the Local Government has powerto appeal against 
such acquittal. |p. 1042, col. L. 

It is possible that a person may commit a breach 
of trust between misappropriation of money and its 
ye-payment but when re-payment is made at once on 
demand, the Court should be slow to assume guilt in 
an accused person. |p. 1044, col. 1.] l 

. Lanier v. Rex. (5), relied upon. 

Per fupchand, A.J. C.—An interlocutory order 
which has resulted in the acquittal ofa prisoner on 
charges for which he was tried may, no doubt, be 
made a ground of appeal under s. 417, Or. P. O. But 
where the interlocutory order is one passed under 
5. 227, Cr. P. O., refusing toadd a fresh charge for 
which a frtsh prosecution is permissible, in that case 
there has been no acquittal of the prisoner in respect 
of such additional charge and cannot be relied on as 
8 ground in support of an appeal against the acquittal 
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on other charges altogether. An order excluding 


evidence is one which can legitimately be attacked in 
appeal. [p. 1052, col. 2.) ; 

Besides askingefor an amendment of charges, which 
is likely to prejudice the prisoner itis always open 
to the Crown to have the prisoger acquitted on the 
original charges and to have him charged anew 
before a Magistrate according to new facts. [p. 1048, 
col, 2, oe 

Ren v. Govindas Haridas (9)relied upon. 

It is doubtful if s. 227 of the Cr. P. C. intended to 
confer jurisdiction on a Sessions Court to add or sub- 
stitute a new charge on fresh evidence led or to be 
led in the Sessions Court for the first time. |p. 1048, 
col. 1. 

raa rakal Kovilagatha Rama Verma Raja v. Queen 
(6), relied upon. | oe ; 

Appeal against an order of acquittal by 
Mr. Kennedy, Judicial Commissioner. 
Mr. Parsram Tolaram, fer the Crown. 


Mr. T. G. Elphinston, for the Opponent, 


; JUDGMENT. 

Kincaid, J. C.—The facts of this 
interesting appeal are shortly as follows :— - 

Stewart, the respondent, was the Manager 
of the Palace Cinema, He was appointed 
to this post (Hx. 3) on the 8th January, 
1920, by Madan & Co, of Calcutta, a Com- 
pany that owns some 6!) theatres all over 
India. His salary was Rs. 450 per mensem 
and free quarters. The appointment was re- 
newable from year to year and terminable 
on 3 months’ notice. 

On the 19th October, 1924, Mr, Jehangir 
Madan, the Managing Director of Messrs, 
Madan & Co., paid a surprise visit to. 
Karachi and visited the Palace Theatre, He 
demanded the accounts and files. He 
found some items not, entered and asked 
Stewart about them, whéreupon Stewart 
handed over Rs. 824-00 to cover them, 
Madan took criminal 
proceedings against Stewart. The latter 
was committed to the Sessions Court of 
Karachi and tried by Mr. Kennedy, then 
Judicial Commissioner, with the aid of a 
Jury. On the 7th August, 1925, the Jury 
unanimously found Stewart not guilty anc 
the Court agreeing with their verdict 
directed that Stewart be acquitted and 
discharged. 

On the 22nd October, 1925, the Crown 
appealed against the order of acquittal on 
the grounds of refusal to amend the charges 
and misdirection and improper éxcTusion 
of evidence offered by the prosecutions < 

At the hearing Mr. Elphinston Jodged 
a preliminary objection fhat no appeal lay. 

It must be rerhembered that the accused 


would ordinarily have been tried by a lirst < 


Class Magistrate -on charges of crimina , 
6 6 
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-breach of trust as a clerk or servant (s. 408, 
Indian Penal Codé). | But Stewart was a 
‘‘EuropéariBritish subject so he claimed the 
right of trial underCh. XXXI[IPofthe Cr. P. 
. ©, In such circumstancesanappeallies tothe 
- High Court both on a matter of fact as well 
as on a matter of law (s. 449, Cr. P. C.). 
_ This statement of the law has not been 
seriously disputed by Mr. Elphinston, the 
-learned Counsel for the accused. He, how- 
ever has relied on ths case of Queen- 
Empress v. Vajiram (1). In that case Mr. 
Bramon on behalf of the accused argued 
that no appeal lay against an order refusing 
to allow the addition of fresh charges. 


“The argument of Mr. Bramon commended 


itself to Telang, J», although he admitted 
that his decision thereon was not necessary 
for the disposal of the case. Telang, J.’s 
opinion was, therefore, an obiter dictum 
and with all respect to that eminent Judge, 
I find myself unable to follow it. Bec- 
tion 417 runs as follows :— 

“The Local Government may direct the 
Public Prosecutor to present an appeal to 
the High Court from an original or appel- 
late order of acquittal passed by any 
~Oourt other than a High Court.” 

This section, no doubt, gives no jsower of 
appeal against an order refusing to amend 
charges, but if such order is followed by 
“an original or appellate order of acquittal” 
the Local Government may direct the 
Public Prosecutor to present an appeal. 
Here, there was an order of acquittal by the 
Sessions Judge. Therefore, an appeal by 
the Crown lay. Thè preliminary objection 
must thus be overruled. 

‘I shall first deal with charges Nos. 1 and 


< 2, as they involve considerations different 


from charge No. 3. Š 

+ The eharges against the accused were 
that he committed criminal breach of trust 
asa servant in the employment of Madan 


. Theatres. Ltd. and in such capacity being 
_ entrusted with certain monies to wit; 


During the year 1924. 
(i) Rs. 570-12-6 received by him by cheque 
_ from the Secretary, Karachi Gymkhana, on 
or about 23rd September, 1924, 
. (ii) Rs. 53lreceived by him by cheque 


from the" Secretary, Sind Club, on or about 


23rd September, 1924, 
The first theory of the prosecution was 


_ that these cheques *had not been credited 


` (1) 16 B. 414; 8 Ind. Dece (N. s) 155. 
4 + 
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in the accounts and had, therefore, been 
embezzled, Further enquiry disclosed the 
fact that Stewart did pay these cheques 
into the acconnt’ of the Palace Theatre at- 
the Imperial Bank. By mistake the Bank 
clerk entered in the pass hook the sum of 
Rs. 1,500 as paid in cash. “Tis error seems 
to have misled both Stewart and the pro- 
secution but the pay slips (Exs. 43 and 44) 
showed that Rs. 1,500 were paid partly in 
cash and partly in cheqyes; and among the 
chedues were the two given to Stewart by 
the Secretaries of the Karachi Gymkhana 
and ofthe Sind Club. , 

On finding out their error the Crown 
wished to alter the charges from criminal 
breach of trust in respect of the- value of 
the two cheques, to criminal hreach of 
trust in respect ofasimilarsum in cash. 
This the learned Sessions Judge refused 
to do. The ground of his refusal was 
that the whole course of the prosecution 
would have to be altered and that the 
Court would have to go into the accounts 
from the beginning to see whether the cash 
had really been there on the 23rd Sep- 
tember, 1924, and ifso whether it had then 
been abstracted by the accused. . 

Mr. Parsram for the Crown has contended 
thats. 227, Cr. P. O., vests wide powers in 
the Judge and that heshould have exer- 
cised them. Weare not, however, consider- 
ing now whether it would have been 
openio the Judge to exercise his powers 
under s. 227 but whether he so misused 
the discretion vested in him by that sec- 
tion that our interference is called for. 


On this point a number of authorities have 
been quoted by the appellant's Counsel but 
it is not necessary to refer to them all. It’ 
has been repeatedly held by the highest 
tribunals that an Appellate Court should 
be very slow to interfere with the dis- 
cretion of a trial Court if not exercised in 
a perverse or arbitrary manner, It will 
suffice if I refer to two instances. In Jaipal 
Kunwar v. Indar Bahadur Singh (2) their 
Lordships of the Privy Council observ- 


ed :— 

“Their Lordships are always slow to 
reverse the decisions of Courts below made 
in the deliberate exercise of a discretion ens 
trusted to them by Law.” 


(2) 26 A, 238; 80. W. N. 465; 6 Bom. L; R. 495: 14 
M. L. J. 149; 70, O. °239; 311, A. 67; 8 Sar, P. O. J, 
635 (P. O). . 
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Again in Rehmat-un-nissa Begum v. Price “In their Lordships’ opinion the principles 
(3) the Privy Council reversed the decision which must govern tle decision of the case 
of the High Court because it had inter- are clear,:though the application of them . 
fered with the discretion exercised by the is by no means free from difficulty. It is 
trial Judge. Theirreasons were:— undoubtedly not compet&nt for the pro- 
“In these cixewmstances the real question secution to adduce evidence tending to 
is whether there was or is any justification show that the accused has been guilty. of 
for questioning or disturbing the discre- criminal acts other than those covered by 
tion exercised by the original Court when it the indictment, for the purpose ofleading to 
passed the decree fer dissolution in the the conclusion that the accused is a person 
Nawah’s favour. It cannot be said thatthe likely from his criminal conduct or character 
Court acted capriciously or in disregard of to have committed the offence for which he 
any legal principlein this exercise of its- is being tried. On the other hand, the 
discretion. On the contrary, there are ele- merefact that the evidence adduced tends 
ments in the case which can fairly be re- to show the commission,of other crimes - 
garded as ample warrant for the first Courts does not render it inadmissible if it be 
decision,” _ relevant to an issue before the Jury, and 
Now in this case the learned Judge it may be so relevant if it bears upon the 
undoubtedly feared that the re-castingofthe question whether the acts alleged to con- 
charges would embarrass the Jury and pos- stitute the crime charged in the indictment 
sibly prejudice the accused in his trial. It were designed or accidental, orto rebut a 
cannot besaid that such a reason was capri- defence which would otherwise be open to 
cious or involved any disregard of any legal the accused. The statement of these general 
principle, To me this reason seems a wise principles is easy, but it is obvious thatit 
and weighty and certainly does not ‘call for may often be very difficult to draw -the 
our interference. In justice, moreover, to line and to decide whether a particular 
the accused it should, I think, be said that piece of evidence is on the one side or the 
even if the charges had been re-cast, the other.” , 
result of the trial would most probably not Now the law, as stated above, was not 
have been different, For on the 30th unknown to the learned and experienced 
September the accused, so far as I can trial Judge. Thisisclear from his order 
judge-from Ex. 7, does not appear to have Ex. 21 “speaking generally, evidence which 
had in cash a sum equal to that of the is adduced to prove that the accused has 
two cheques alleged at one time tohave committed acts which are ndt the subject of 
been embezzled. charges in a trial is irrelevant and must be 
There remains the third charge. The excluded, unless it is .otherwise * relevant. 
Crown wished to lead evidence of other It isurged in the present, case that this 
irregularities of the accused to show that evidence is relevant as tending to show 
the alleged misappropriation of Rs. 202-14 conduct or knowledge but Iam not satisfi- 
was a dishonest misappropriation.’ Some ed that any such evidence at present is 
of this evidence is on the record but the necessary. Itis obvious to admit evidence 
learned Judgein his summing up observed which isnot strictly necessary would, as 
“we are not to take into consideration the pointed out above, have the effect of pre- 
other allegations as tofrauds committed by judicing the accused and possibly of mis- 
the accused.” This observation,so the Crown leading the Court. Except, therefore, in 
' Prosecutor has contended excluded valu- so far asit is necessary for the purpose of 
able evidence for the Crown and so unduly introduction and explanation, I propose 
prejudiced the Jury in the accused’sfavour, wholly to exclude all evidence asto any 
‘The law on the admission of evidence, other acts of defaleations of which the 
such as the Crown here wished to have had aecused may be suspected to have been 
‘placed before the Jury, has been sum- guilty and confine the evidence rigorpusly 
marised with great lucidity in Makin v, to evidence tending, to connect the accused 
Attorney-General for New South Wales (4): with the three charges with whieh h8 has 
(3) 45 Ind. Cas 568; 42 B. 380; 220. W. N. 601;16 been charged in the prespnt trial.” . 
A: oe Stel a 7 ; er oer E a L. This order ee ee the o not 
T: 400; 8 L. W. 53; 20 Bom, L. R, 714; 35 M. L. J.282; urge the learned Judge to admit’ tbe evi- . 
d u eae ao BA GEI O7 dence excluded. by him so as toshow the 


(4) (1894)-A, O. 57 at p. 65; 63 L. J. P. O. 41; 6 | : 4 
RS 69 L, T. 718; 17 Cox O. 0, 704; 58 J, P. 148, design and intention.of the accused or to, 
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rebut his defence iat to prova his conduct 
and practice; in other words to show that 
he was a person likely by his conduct and 
character to have committed the offence 
with which he waf charged. The learned 
trial Judge's refusal to admit such evidence 
was, undoubtedly, a proper refusal. 

-In justice, however, to the accused I shall 
recapitulate the facts underlying the third 
charge. He used to advertise the Star 
Cinema in a local paper the Sind Observer. 
On the 3lst May the books show a payment 
to that newspaper of Rs. 302-14 0. This 
sum was admittedly never paid. The ac- 
cused’s explanation is that he took the 
money himself to pay it to the Sind Obser- 
ver, but the newspaper office had been. 
changed and he could not find it. He made 
2 or 3 attempts to do so but failed. Even- 
tually he was able to communicate with the 
Manager of the Sind Observer and on the 
3rd August he discussed the Theatre's debt, 
which by that time had grown airy to fresh 
advertisements. There was a dispute about 
an item of Rs. 116 for the year 1923, 
Eventually Stewart gave and the Manager 
took Rs. 360-6-0 leaving the question of 
the disputed balance to be settled later. 
This sum Stewart patd by two cheques, one 
of Rs. 260 given him by Katrak & Co. 
as payment for certain Glaxe slides shown 
by the- Cinema, a cheque for Rs, 81, drawn 
by the bar contractor Khery and Rs, 19-6-0 
in cash. “Now tlfe Glaxe cheque was not 
entered in the Company's books so that 
Stewart was at thig time Rs.562-14-0 (Rs. 260 
plus Rs, 302-14-0), aut in his account, But 
since he now paid Rs. 360-6-Oover to the 
Sind Observer, the amount due by him. 
to Madan & Co. was reduced to Rs, 202-8-0. 
It is this-sum that the ac@used was charged 
with having criminally misappropriated. 

. Now in the first place it must be remem- 
bered that directly the Manager Mr. 
Madan questioned the accused about 
his accounts, he actually paid him 
Rs. 260, to cover the Glaxe cheque. So 
far, therefore, from retaining Rs. 202-8-0 he 

overpaid his debt by Rs. 57-8-0. The learn- 
ed Public Prosecutor has contended that 
re-payment does not condone the offence and 
that the accus¢ed was guilty of criminal 
breach ofdérust between the misappropria- 
tion ang the re- pay pent, This is, no doubt, 

2 possible view. But Judges should be 

slow when “re payment is ah once made on 


- demand to assume guilt in an accused 
person. 
s 


Oriminal lidbility is not the same 
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as civil liability. This was authoritativély 
expounded by Lord Shaw of Dunfermline 
in Lanier v. Rex. (8). 
from his judgment illustrates this:— 

“The mixture of the funds of another 
with one’s own funds may be im many cases. 
natural and proper, in other cases convenient 
but irregular, and in the third, both ir- 
regular and criminal. The distinctions 
between these cases require to be treated 
with ethe greatest judicial care, so as, while 
preserving the amplest civil responsibility, 
to prevent the third of criminal category 
from being extended to mistaken though ° 
convenient acts............ (otherwise) all per- 
sons taking charge even for a day, or at the 
earnest solicitation of friends, of funds for 


investment, could be held criminally liable | 


for errors in investment, oreven forsanguine 
forecasts about investments, although their 
motives had been generous and their con- 
duct undeniably honest.” 


In this case there are two circumstances 
that, in our opinion, point to the honesty of 
the accused. The first is that he did 
his utmost to find the office of the Sind 
Observer in order to pay the money due to 
the newspaper. The learned trial Judge. 
doubted the truth of that story, but will not 
seem preposterous to any one who knows 
Karachi city, its size and the insignificance 
of the office of the Sind Observer. It may 
be said that the accused should, on finding 
himself unable to pay the Sind Observer. 
the Rs. 302-14-0, have made a cross entry 
in the account books. This brings us to» 
the second circumstance in the accused’s- 
favour. 
himself.. They were kept by an incom-. 
petent individual called Appu who also, 
sold tickets. It is true that they were 
signed daily by the accused. But the- 
accused repeatedly wrote to Messrs, Madan. 
& Co.to have the books audited and to 
send him some trained accountant as he 
himself knew nothing of book-keeping. It 
must also be remembered that Appu, 
although an ignoramus, was at the same ` 
time a Parsi and would, therefore, have.. 


He did not keep the account books . 


Thedollowing passage . 


probably reported to Mr. Madan any crimi+. 


nal irregularities, committed by Stewart. 16 
is noteworthy that the Crown have not called 
Appu asa witness. Itis, therefore,evidentthat ` 
the 3rd charge brought against the accused- 
must have failed before any Jury. “In these 


(5) (1914) A. O. 221: B3. J. P, C. 116; 110 L, T, 326; 
24 Cox 0, O, 53: 30-1, L, R. 53, 
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circumstances, it is really unnecessary to 
consider the other evidence that the Crown 
. wished to lead ig the lower Court. Never- 
tneless I shall do so very briefly. 

A cheque for Rs. 240 was received 
by Stewart from the Imperial Tobacoo Co, 
It was notentered in the accounts. As a 
matter of fact the cheque was passed on to 
the Karachi Municipality and in addition 
the accused paid the sum of Rs. 210 to 
Mr. Madan. The ñon entry was evidently 
a mistake of Appu. 

2, A cheque of Rs. 140 was senton the 
11th April, 1924, by the Karachi Safe Deposit 
for slide advertisements. As a matter of 
fact this cheque seems to have been credit- 
ed in the accounts on the 15th April. 

. A cheque of Rs. 260 paid by Khan 
Bahadur Katrak as Glaxe’s agent. This 
has already been referred to in my judg- 
ment. 

4. Rupees 2,500 paid to Stewart by the 
Artillery at Manora to gat a Cinema for 
them. Stewart has been tried and acquit- 
ted on this charge. ~ 

5. Rupees 150 Mr. Madan deposed that 
the Managerof Messrs. Richards & Co., told 
him that he had set off Rs. 150 to the 


private account of the accused. The Manag-. 


er did not show theaccounttoMr. Madan. 
This evidence is clearly inadmissible as 
hearsay. 

6. Asum of money said to have been 
paid by Lokumal & Co., for slides. So far 
from this money having been misappropriat- 
ed by the accused, it seems to have been 
extorted from him by false pretences. 
Lokumal & Co. told Mr. Madan that they 
had paid it but did not show any document 
in proof of it, Oa the strength of this 
statement Mr. Madan claimed and obtained 
the money from Stewart. 

A sum of money said to have been 
paid by Mr. Greenfield to Mr. Madan but 
not supported by any entry ia Mr. Green- 
field's books. 

8. The Standard Bookstall told Mr. 
Madan that they had paid all the monies 
due by them. The money which the Crown 
wished to prove had been misappropriated 
by Stewart was apparently not paid by 
them, as they did not admit it was due. 

9. Asum of Rs. 2799 due for amuse- 
ment tax. Mr. Madan has admitted that 
this meney may have been paid by Appu. 

10. Rupees 75 were gaid to have been 
spent fora Universal Taint. But this wasa 
private matter and Mr, Madan has admitted 
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that the sum had no connectlon with his 
Oinema. ° 

11412, The accused has already been 
tried and acquitted of embezzlement of 
these items. . l 


This cursory examination of the evidence 


which the Crown wished to lead is sufficient 
to show that it would not have helped the 
Jury to arrive at a decision adverss to 
the accused. Indeed if led, this evidence 
would probably have fortified the Jury's 
belief in his innocence. 

There is only one othet matter to which 
I would now refer and.that is the observa- 


tion of the learned trial Judge that it was. 


still open to the Crown-to proceed against 
the accused for other alfaged frauds, com- 
mitted by him while Manager of Messrsz, 
Madan & Co. I wish to record our opinion 
that such action would be an abuse of the 
process of the Court. Theaccused has been 
tried twice and acquitted on charges of 
criminal breach of trust. The Crown has 
lodged an appeal against one acquittal. 
That appeal as I have shown, is not 
justified by the record. To bring the 
accused to trial again would be to lend the 
power of the Crown to the gratification of 
private malice. 

We reject the appeal and order the ac- 
cused’s bail bond to be discharged. 

Rupchand, A. J. C.—Briefly stated, 
the facts as disclosed by the evidence 
of the complainant, Jehangir J&mshedji 
Madan, and leading up to the prosecution 
of the opponent, Stewart, for embezzlement 
are to the following effect’: — 

The complainant is oneof the Directors of 
Messrs. Madan Ltd. and one of the pro- 
pristors of Messrs. F. F. Madan & Co., who 
are the ManagingeAgents of Messrs. Madan 
Ltd. The head office ofthe complainant and 
his Company is at Calcutta. The Company 
bought the local Palace Theatre in 1920, 
and appointed the opponent as their 
General Manager, he being in the employ- 
ment of the former owner of the concern, 
They sent down one Ranghina, a Parsi, 
from Calcutta to work. as the accountant 
and cashier at the Palace Theatre who 
was primarily responsible for keeping ac- 
curate accounts. In 1921 they shifted 
Ranghina from the Palace Theatre to 
another local concern of theirs eglied the 
Star Cinema, About the time Ranghina 
was transferred one Appu wase appointed 
as cashier and for some time he 
counts tillone Bharda another Parsi wag 
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sent down from .Calentta to keep the 
accounts. Both Ranghina and Bharda 
helped the opponent in the general man- 
agement of the- business in addition to 


. keeping accountss Bharda leftin February, 


1924, and Appu thereafter again kept the 
accounts and worked as a cashier. He was 
helped off and on by Ranghina and by 
Burjorji, Ex. 35, a Parsi operator at the 
Cinema. The accountant in charge was 
required to prepare monthly accounts, 
which were countersigned by the oppo- 
nent’‘and submitted to the thead office at 
Calcutta. The tocal expenses of the Palace’ 
‘Theatre were about’ Rs. 4,000 per month. 
The- opponent was empowered to retain in 
his hands sufficieht funds from the in- 
takings for his monthly expenses and send 
on the exeess earnings tothe Bank. He could 
cash cheques made out in the name of the 
Company but -had no power to withdraw 
any sums deposited in the Bank. The 
earnings of the Theatre consisted of certain. 
cash money and cheques received from 
sale of tickets on credit and also cheques 
received in payment of certain advertise- 
ments printed in the daily programmes of 
the Theatre or exhibited by slides at the 
show during the usual intervals between 
different parts of the pictures and during 
the intervals of a theatrical performance 
when any such performance was given by a 
touring Company. The opponent was per- 
mitted t@cash tke cheques and to use the 
money for the purposes of the Company. 
He had living quarters in the main Theatre 
building whereirf be’ kept the Company's 
money in anfiron safe belongingto the Com- 
pany. During the time Bharda worked as an 
accountant, there were certain discrepancies 
and on 2lst March, 1924, the opponent wrote 
a letter, Ex. 26, drawing the attention of the 
Company to the facts that the accounts had 
been so badly kept that at the end of the 
preceding year he held surplus cash in 
hand which:he could not account for. He 
pointed out in that letter that he did not 
knew any thing about accounts and book 
keeping, and added as follows:—. 

“Mr. Ranghina went and took over the 
Star Cinema in November, 1921, and it was 
with regret that you left me with the whole 
of last, year without any accountant. Mr, 
Ranghina* came and instructed Mr. Appu 
from time to time as to how the books were 
required to. be- kept but this man seemed 
to be very slow at the accounts. Hence my 

‘request, to send mean accountant in the 
e e 
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place of Mr. “Ranghina.. I quite realisè 1. 
am responsibleto you for all discrepancies 
but at the same time if the ‘accountant - 
neglects to enter up items or makes wrong 
figures in the totals as you have pointed out 
he must be held responsibée.. 

In October, 1924, the complainant paid 
a surprise visit to the Palace Theatre, and’. 
on 20th October, 1924, asked for the accounts 
being shown to him, and the amount shown 
asthe balance in the actount books being ` 
handed over to him which wasdone. He 
then asked for asum of Rs. 240 being paid. 
to him which according to the complainant 
had been realised by cashing a cheque for 
that amount issued by the Imperial Tobacco ` 
Co. in payment of slide advertisement 
charges and which was said not to have 
been entered in the account, books. ‘The 
opponent got perplexed and immediately 
paid up the amount and was then informed 
that his services were dispensed with. On 
the 22nd October, 1924, the complainant 
asked for payment of the amounts due on 
certain other cheques said to have been’ 
likewise cashed by the opponent, including 
a cheque of Messrs. Katrak & Co., in res-- 
pect of a slide advertisement for Glaxe,. 
and received immediate payment of differ- 
ent sums aggregating to Rs. 580, 
Up to that time the opponent was living in 
his quarters, and was in possassion of the. 
Company's safe wherein he kept his private 
money as well. The complainant further 
found out from the inquiries that the oppo- 
nent bad received a cheque for Rs. 531 
from the Secretary, Sind Club, and another 
cheque for Rs. 570-2-6 from the Secretary, 
Karachi Gymkhana, which were both cashed 
by him, and the amounts embezzled by him 
and that the opponent had attempted to- 
screen his offence by obtaining a duplicate: 
cheque from the Secretary, Karachi Club, 
dated the 22nd October, 1924, which he 
handed over to the complainant and by his 
further attempting to offer cash to the Sec- 
retary, Karachi Gymkhana, in lieu of a 
duplicate cheque being issued, and on his 
failing in that attempt, by paying to Appu 
the equivalent amount on the 23rd October, - 
1924. The complainant admits that during 
this inquiry opponent was insolent to him. 
After some further inquiry into the matter 
the complainant filed a private complaint- 
against the opponent for embezzlement. 

[n the Committing Magistrate's Court, the 
complainant whe was represented by com-- 
petent legal advisers and had the sole 
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charge of the prosecution, placed certain 
insufficient. materials and on which the 
‘learned Additiona? City Magistrate commit- 
ted the opponent to this Court on its 
Sessions Court side on a charge which was 
defective on fhe very face of it the oppo- 
nent having been charged with embezzle- 
ment of Rs. 3,000 consisting of different 
items spread over a period of 2 years. At 
the request of the. Crown, the charge was 
amended. The complainant had the option 
of selecting three specified items said to 
Java been misappropriated by the oppo- 
nent in each year, and in respect of the 
items embezzled in each year there was a 
separate charge and a separate trial. Both 
the trials have resulted in his acquittal, 
_ ‘The present appeal is in respectof embezzle- 
. ment in 1924, and the charge as amended 


‘by the Crown clerk is in respect of the fol- ` 


lowing three counts: 

(1) Rupees 570 received by you by che- 
que from the Secretary, Karachi Gymkhana, 
on or about 23rd September, 1924 ; 

(9) Rupees 531 received by you by che- 
que from the Secretary, Sind Club, on or 
about 23rd September, 1924; 

(3) Rupees 202-14-0 being the difference 
between the amount actually paid by you to 
the Sind Observer Press on or about 4th 
August, 1924,.and the total of the amounts 
received by you from Katrak & Co. on or 
about 2nd August, 1924, viz, Rs. 260 and the 
amount debited by you against your princi- 
palson 3lst May, 1924, as paid to the Sind 
Obsarver Press, viz, Rs. 302-14-0. 

It was only ata very late stage of this 
trial and after evidence was laid down that 
_ the Crown asked for the charge in respect 

of the first two counts being amended. It 
was proved by evidence that both the che- 
ques of the Karachi Gymkhana and of the 
Sind Club had been sent to the Imperial 
Bank of India (whothenactedas the bankers 
of the Company) by or under the direc- 
tion of the opponent on Ist October, 1924, 
and formed part of the sum of Rs. 1,500 re- 
mitted on that day and were duly credited 
to the Company in the Bank’s pass book in 
one lump sum. Exhibits 3land15 are the 
original cheques. Exhibit 3lis dated the 
23rd September, 1924, and Ex. 15 is dated 
the 13th September, 1924. Both the cheques 
were produced before the Additional City 
Magistrate and were marked by him as 
Exs. 56 and 57. Exhibits 43 and 44 dated 
30th September, 1924, are the Pay in Slips 
addressed to the Imperial Bank of India 
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showing details of the Rg1,500 sent to the 
Bank. Exhibit 44 shows Rs. 1,114-12-6 was 
made up of*cheques. The counter-foils of 
Exs. 43 and 44 were in the possession of the 


complainant. Theinspection of the counter- .’ 


foil book or the most casual enquiry at the. 
Imperial Bank would have satisfied the com- 
plainantthattheopponent hadnotcashed the 
two cheques. The Crown had ample notice 
that the first two counts of the amended 
charge would not stand for a moment and it 


was the duty of the Crown to draw the atten- — 


tion of the Court to it before the empanell- 
ing of the Jury. At the‘stage at which the 


learned Acting Judicial Commissioner was - 


asked to amend the charge, it was almost 
impossible for him to do so without either 
discharging the Jury and ordering a new 
trial or adjourning the trial to a future date 
to enable the opponent to meet the amend- 
ed charge, (Vide s. 227,Cr. P. C.) There was, 
however, a further difficulty in the way of 
the Crown which rendered it inequitable 


and, in my opinion, unfair.to the accused 


to permit the amendment asked fer at that 
stage. The amended charge would have 
required a scrutiny of accounts for a suffi- 
ciently long period to ascertain whether in 
the first place there were defalcations in the 
accounts, and if so, if the opponent was eri- 
minally responsible for such defalcations. 
The sum of Rs, 1,500 made up inter alta of 
the two cheques in dispute was sent to the 
Bank on let October, 1924. ° At the request 
of the learned Assistant Public Prosecutor 
ws have looked into he. previous day's 
cash balance and I find that if we exclude 
the two items of Rs. 796-14-0 and Rs. 467-4-0 
which are credited on the 30th September 
and which were indubitably items paid in 
by cheques, the *°opponent had not got 
in his hands a sum of Rs. 1,500in cash 
to be sent to the Bank on the following day, 
i.¢., the Ist October. The accounts had 
been kept by incompetent accountants from 


"1921, the opponent had complained to the 


head office about it, and the strangest part 
of the whole case was that the accountants 


Bharda and Appu who Itad kept the account’ 


were not Crown witnesses at all: The com- 
plainant who was at Calcutta had no’ 
personal knowledge of thè accounts and 
the learned Acting Judicial Commissioner 
had no materials before him to cqnvince 
him that a prima facie case had been made 
out in resnect of the embezZiement of 


Rs. 1,001-12-6 as*a cash balance of running . 
account. The opponent waa entitled to a 


the firsb time. 


-act of the Sessions Judge 


OL. J. 498 


IN Ld 


1948 


Magistrate’s Court, before he was put on 
trial beforea Jury. The ohject ofs. 193, 
Or.P.C., in requiring that a Court of Sessions 


shall not take eognizance of an offence 
unless the accused has been committed to it 
by a competent Magistrate is to secure to 
the accused whois charged with a grave 


offence a preliminary enquiry which would 
afford him the opportunity of becoming 
acquainted with the circumstances of the 


offence, and to enable him to make his de- 
fence.. This object would indubitably be 


frustrated, if € fresh charge is substituted 
or added in the Sessions Court on which 
the prosecution have notled evidence even 


jin the Sessions Court but intend to lead 
„evidence. 


And I entertain grave doubts 
if s. 227, Cr. P. C., intended to confer juris- 


diction on the Sessions Court to add or- 


substitute a new charge on fresh evidence 
led or to beled in the Sessions Court for 
In Mutirakal Kovilagatha 
Rama Varma Raja v. Queen (6) the 
in adding 
a charge on fresh evidence was con- 
sidered as an improper assumption of juris- 
diction and pronounced as ultra vires. 
I cannot conceive of acase more clear in 
which the opponent was entitled to claim 
that he should not be harrassed on certain 
vague allegations not founded on legal evi- 
dence, and thathe should be afforded an 
opportunity of esatisfying the Committing 
Magistrate that no prima facie case had 
been made out. 


It was indubitably within the discretion 
of the learned Judge to allow an amend- 
ment. And it is well established that a 
Court of Appeal or Revision would always 
be slow to interfere with the exercise of 
discretion vested intthe lower Court [ Jaipal 
Kunwar v. Indar Bahadur Singh (2)] and 
would not do so unless it holds that, firstly, 
such discretion had been erroneously exer- 
cised and, secondly, that it had manifestly 
and unfairly i ee one of the parties 
asper Jessel, M. R., in Mellor v. Sidebottom 
(7) referred to with approval in Premsuk Das 
Assaram v. Uduairam Gungabux (8). The 
order of the learned trying Judge is on the 
one: hand manifestly correct, and on the 


(6) 3 Me 351; 6 Ind. Jur. 28; 2 Weir 269; 1 Ind. Dec. 
(x. 8.) 799. è - 

(7) (1877) 5 Ch. D. 342; 46 L. J. Oh. 398; 37 L, T. 7; 
25-W. R401 

(8) 44 Ind. Cas, 233; 220, W, N. 204; 45 0,138: 28 
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other hand it has in no way unfairly pre- 
judiced the Crown. 

We repeatedlp pressed the learned Assist- 
ant Publie Prosecutor to satisfy us that the 
acquittal of the opponent was likely to be 
effectively pleaded as æ har to a fresh 
trial under s. 403, Gr. P. O, but he very 
cautiously avoided answering our question 
and failed to urge one single argument 
on the point. If, notwithstanding the 
vicious method in which Bharda and Appu 
kept the accounts the complainant thinks 
that he can make out a prima facie case 
of embezzlement against the opponent, it 
is open to him to institute fresh proceed- 
ings against the opponent. He has, thére- 
fore, no cause of grievance whatsoever. Asg 
pointed out by Couch, O.J. in Reg. v. Govin- 
das Haridas (9) besides asking foran amend- 
ment which is likely to prejudice the 
prisoner, it is always open to the Crown to 
have the prisoner acquitted upon the 
original charge and to have him charged 
anew before the Magistrate according to tha © 
new facts and then there need be no failure 
of justice. This is the course adopted by 
the learned trying Judge in the present 
case and, in my opinion, it was the only one 
which wasopen to him to adopt at that 
stage. Assuming, therefore, that an appeal 
against this order is competent under s. 417, 
Cr. P. C., it fails. ` | 

The second ground as stated in para. 7 
of the memo. of appeal is that the learned 
Judge excluded evidence of certain other 
defalcations committed by the opponent 
in the year 1924 which tended to prove the 
dishonest intent of the opponent, and nega- 
tived any defence of mistake or accidental 
omission. 


In Reg. v. Richardson (10) where a clerk 
was charged for embezzlement by increas- 
ing the figures of cash payments and 
keeping the difference of money Williams, 
J., permitted the defence.of many other 
incorrect entries of the same nature to 
negative the defence of mistake. This 
case forms the basis of illustration (b) to 
s. 15 of the Indian Evidence Act which per-. 
mits evidence of entries of the same na- 
ture being given where the question is 
whether the false entry with which a prison- 
er is charged is accidental or intentional. 

The case of Reg. v. Richardson (10), was re- 


z 6 B. H. C. R. Or. 76 at p. 82. 
10) (1861) 2 F. & F, 343; 8 Qox 0, 0, 448, 
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ferred to with approval in Reg. v. Stephens 
(11) where on a charge of embezzelment 
of three separate sums from thesame master 
in the course of the same’ work the evi- 
dence for all the counts was held properly 
considesged under each, Mainsty,J , quoting 
with approval Roscoe on Evidence, p. 94, 
“There are cases in which 
much greater latitude is .permitted and 
evidence is allowed to be. given of the prison- 
ers conduct on other occasions, where it 
has no other connection with the charge 
under enquiry than it tends to throw light 
on what were his motives and intention 
in doing the act complained of, This can- 
not be done merely with a view of inducing 
the Jury to believe that because the prison- 
er has committed a crime on one occasion, 
he is likely to have committed a similar 
offence on other but only by way of antici- 
pation ofan obvious defence such as the 
prisoner did the act of which he was accus- 
ed, but innocently and without any guilty 


‘knowledge or that he did not do it, because 


no motive existed in him for the commis- 
sion of such a crime or that he did it by 
mistake”, and observing that itis not with 
a view of proving guilt but of proving the 
intention with which it was done that you 
anticipate it (by such evidence). Further- 
more, such evidence cannot be excluded 
merely because it tends to prove the com- 
mission of other crimes: Per Lord Herschel 
in Makin v. Attorney-General for New South 
Wales (4) or that it refers to acts on which 
the prisoner has been tried and acquitted, 
the only point for consideration of the 
Court being “whether evidence was rele- 
vant in support of the subsequent charge, 
and the fact that it tended to show that 
the accused was in fact guilty of the 
former charge on which he was acquitted 
did not render it the less admissible’; Per 
Lord Russel, O. J. in Reg, v. Ollis (12). 

Asa general proposition of Law it would, 
therefore, appear that evidence of defalca- 
tions both prior or subsequent whether such 
defaleations formed the basis of another 
charge on which the accused may have 
been acquitted or not are admissible in evi- 
dence to prove guilty intent as also to 
anticipate the defence of the non-existence 
ofsuch intent. And though, no doubt, the 


e (11) (1888) 16 Cox O. 0.387; 58 L. T. 776; 52 J. P. 


(13) (1900) 2 Q. B. 758 at p. 764: 69 L. J. Q. B. 918: 
83 D. T. 251; 49 WR. 70; OFT P 518; 19 Cox 0. 0 
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proper function of the Judge is to ad- 
judicate on the relevancy of such evidence 


‘and ņot as to its weight or probative value 


which must be left for consideration of the 
Jury, it does not fellow that every alleged 
act of defalcation by an accused pereon may 
be proved against him on a trial for em- 
bezzlement. It must be pertinent to the 
specific point at issue and should te cap- 
able of shedding light on the inquiry or of 
affording ground for reasonable presump- 
tion orinference. And as pointed out by 
Bray, J., in Rex v.*Bond (13) “bearing in 
mind the strong. .prejudicé that would 
necessarily be created in the minds of 
Jury by evidenc of this class,......the 
greatest care ought to be taken to re- 
ject such evidence, unless itis plainly 
necessary to prove something which is real- 
ly in issue.” The learned Judge had, no 
doubt, a difficult task before him. He 
was not prepared to admit evidence which 
was not relevant. It would have been 
within his rights to reject evidence of 
particular defalcations tendered before him 
if he had indicated in his order the nature 
of such defalcations. There is, however, no 
definite indication in his order as to what 
this evidence was. With all due respect to 
the learned Judge, I am of opinion that the 
order passed by him was unfortunately 
couched in terms which were too wide. 
Though the learned Judge has qualified 
his order by observing that at that stage 
he was not satisfied that the evidence of 
other alleged defalcationa was necessary, 
he has observed that the charge under all 
the counts was so distinct and precise that 
there was no need whatsoever of proving 
by indirect or deductive means knowledge 
or practice and that except in so far ag it 
was necessary for the purpose of introduc- 
tion and explanation he proposed wholly to 
exclude all evidence as to any other acts 
of defalcations of which the accused may 
be suspected to have been guilty and to 
confine the evidence rigorously to evidence 
tending to connect the accused with the 
three counts with which he was charged 
in that trial. Speaking for myself, I think, 
the Crown is justified in attacking this 
order as not proper and one which misled 
the Public Prosecutor in not tendering evi- 
dence of certain prior defalcations relied 
on by him in proof of the guilty intent of 

(13) (1906) 2 K. B. 389 at p. 117; 75 L.J. K. R. 693: 


95 L. T. 996; 54 W.R. 586; 70d, P. 424: 21 Cox G. 
C. 252; 22 T. L Re633, 
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the accused. Under the circumstances, it 
has been necessary to examine the differ- 
ent acts of defalcations which theCrown 
wished to prove inthe lower Court. The 
learned Assistant Public Prosecutor has 
enumerated twelve different instances, and 
in doing so, he has travelled far beyond 
para. 7 of his memo. of appeal in referr- 
ing to alleged defalcations not only in 
1924 but also those in 1922 and 1923. Items 
Nos. 1 to 3 dealt with by the learned Judi- 
cial Commissioner in his judgment, which 
Ihave had the privilege of reading, refer 
to the year 1924 and: the rest to the years 
1922 and 1923. All the items may be con- 
veniently divided in two parts, firstly, pay- 
ments made to the opponent for slide ad- 
vertisement either by cheques or otherwise 
and said not to have been specifically 
entered in the account books as such pay- 
ments, and, secondly, the alleged temporary 
misappropriation of Rs. 5,000 which was the 
subject of a separate charge along with 
certain other items in the second trial which 
was then pending against the opponent, 
and in which he was subsequently ac- 
quitted. 

The relevancy of this evidence can only 
be considered with reference to the third 
count, and it is, therefore, necessary to care- 
fully scrutinize thiscount. The case of the 
prosecution is that on the 31 May, 1924, the 

. accused caused Rs. 302-14-0 to be debited in 
the account a8 having*been paid to the Mana- 
gar of the Sind Observer who is one Patel, 
bub no payment was made to him on that 
day, thaton the 2nd August, 1924, the oppo- 
nent received a cheque for Rs, 260 for the 
slide advertisement of Glaxe from Messrs, 
Katrak and Co., and on the 4th August, 
1924, he naid to Patel Rs. 360 instead of 
Rs. 302-14-0 in part payment of his bill, in 
cash and partly by cheques one of which 
was the Glaxe cheque for Rs. 260, that he 
made no credit entry for Rs. 260 as received 
from Glaxe and Co., and no relevant dabit 
or credit entries showing that Rs, 302-14-0 
were not paid out on the 3lst May, and 
that Rs. 360 were instead. thereof paid out 
on 4th August, that the total sum for which 
he was accountable was Rs. 303-14-0 plus 
Rs. 260 that°he “paid Rs. 360 to Patel and 
that he had,+herafore, misappropriated the 
balance of Rg. 202-14-0. It was admitted 
by the complainant thatin October, 1924, 
when he taxed thb opponent for failure to 
account for the cheque of Rs. 260 in the 

- agcount books he paid up Rs. 260 to him, Et 
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would, therefore, appear that the opponent 
had, asa matter of fact, ultimately over paid 
the complainant by Rs, 57-2-0*°on those two 
items. ít was further admitted by the 
complainant that from 1920 upto 1924 no 
specific credit entries had been fndde in the 
account books showing the different amounts 
received from slide or programme adver- 
tisements except a sum of Rs. 36 credited 
oe programme advertisements (l. 55, p. 

The opponent was not charged with the 
temporary embezzlement of Rs 302-14-0..0n 
the 3lst March, 1924, and it was not possible 
for the Crown todo so. Theopponent admit- 
tedly kept the cash often times extending to 
three or four thousands of rupees with him- 
self, and that if he wished to temporarily 
accomodate himself with such a small sum 
of money as Rs. 302-14-0 it was convenient 
for him to doso without taking Appu in 
confidenee or making the entry of payment 
to Patel. No evidence was offered of a simi- 
lar entry of payment to any one else hav- 
ing been made or caused to be made in 
the accounts. His explanation was that 
the non-payment on that day was due to 
the office of the Sind Observer having been 
shifted to another place of which he was 
not aware and to his having paid Rs. 360 
when Patel called personally to settle the 
dispute over his bills, and that it was 
in consequence of this personal settlement 
that Rs. 360 were given to him in part 
payment of his bills. The fact that the 
payment was made partly bya cheque is 
again equally explained by a reference to 
the cash book Ex. 7. The sale of tickets 
between the Ist and the 4th August was 
Rs. 802-10-0 only. The nominal cash balance 
on the 3ist July was Rs. 1,295-6-0 which in- 
cluded cheques of the value of Rs. 1,246. 
The opponent had to make payments for 
salaries, the Government entertainment tax 
and other charges, aggregating to Rs. 1,800 
which he paid on-the 5th August. He was 
also required to keep in hand sufficient 
funds for his ordinary expenses and though 
he could cash cheques or hand them over in 
part payment of the liabilities of the Com- 
pany, but if once thecheques were credit- 
ed in the account with the Bank he could 
not withdraw money from the Bank, These 
facts sufficiently account for this cheque 
of Rs. 260 being handed over to Patel. j 

The Crown has urgedthat the failure to 
make the necessary. entries-was due not to 
the neglect of Appu whe was admittedly 
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‘an incompetent accountant but due to the 
intentional failure ofthe opponent to in- 
form him about the receipt of this cheque 
or. due to the express instructions given 
by the opponent to Appu- (who, as suggest- 
ed by the Gommitting Magistrate, was -in 
collusion with the opponent) not to make 
entries of such cheques to enable him to 
embezzle moneys and that the evidence of 
the failure to make similar prior entries 
was, therefore, sadmissible. ‘There, are two 
obvious answers toit, firstly, that in 1922 
and :1923 the accounts were kept by Rang- 
hina and Bharda during those years.- Both 
of them had been sent from Calcutta and 
were not alleged to be in collusion with 
the opponent, and secondly, the complain- 
ant-could not . possibly urge that-no en- 
tries of cheques received in payment of 
slide advertisements were madein the ac- 
counts for 4 years fromthe very time he 
bought the Palace Theatre without his 
knowledge or concurrence. He manages 
78 Cinemas throughout India-and knows 
that slides are exhibited every night 
and paid for. During the year 1924 
no less than. 34 different slides were 
shown at the Palace Theatre (vide the 
list Ex. 12) and it isnot alleged that pay- 
ments received by the opponent in respect 
of any one of them finds specific mention 
a3 such in the ledger and cash book. The 
only entries of receipts which have been 
carefully and scrupulously mace in these 
books ‘refer to the sale of tickets and the 
entertainment tax payable to Government. 
Full details of such entries were evidently 
required to be made for the satisfaction 
of the Government Authorities and have 
been duly made. Monthly accounts were 
submitted to the complainant for four years 
with no specific details of the cheques re- 
ceived for slide advertisements and with- 
out protest. It was not the defence of the 
opponent and could not have been the 


ease for the prosecution that all such. 


cheques were through mistake or inadver- 
tence not entered in the accounts so as to 
render the evidence of cheques handed over 
to the opponent and not entered in the 
books relevant to the issue. If the factum 
probandum or the specific conclusion to 
be arrived at- was:whether the cheque of 
Rs. 260 was not entered inadvertently 
byt intentionally and with the object 
of defrauding and it was sought to be 


proved by showing that though cheques: 


paid for slide advertisements were usually 
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entered in' the books a- few of them in- 
cluding the cheque‘for Rs. 260 were not’ 
so entered, the evidence would have been 
relevanf, But it would, in my opinion, be 
improper to lead evidence of a few cheques 
not specifically credited in the account 
books, if as was the fact that no cheques 
of a like nature had ever been credited, 
and to the knowledge of the complainant. 
The object of leading evidence of this 
nature under the circumstances of the 
present case would have been nothing 
more than to mislead the Jury and was 
rightly excluded. |. 

The other alleged ‘defalcation of Rs. 5,000 
which was the subjecttmatter of the charge 
in the connected proceedings again was 
not ofa like nature so as to be relevant to 
the present enquiry. It was said that the 
opponent had received Rs. 5,000 on lith 
February 1923, from the Manora Stores as 
purchase price of certain Cinema outfif, 
ordered out by the Stores, paid by them in 
advance to the opponent and which he got 
credited in his personal account in the 
Bank and which he subsequently paid over 
to the complainant. He was personally 
responsible to the Manora Stores for this 
amdunt till the outfit was handed over to 
them and found by them to be in accord- 
ance with the contract. The money was 
not received by the opponent as the Man- 
ager of the Palace Theatre and had nothing 
to do with his defalcations as such. The 
evidence under this head was not ofthe 
same specific kind as that in question, but 
of a different character. his evidence 
again was clearly ftnadmissible. slmzitlal 
Hazra v. Emperor (14) and Emperor v, 
Panchu Das (15). 

In view of para. 7 of the memo. of appeal 
and the fact that the learned Assist- 
ant Public Prosecutor was not in charge 
of the Crown case at the Sessions trial, I 
entertain grave doubtsif the prosecutien 
wished to lead evidence of defalcations 
prior to 1924, I, therefore, do not propcse 
to go into them specifically and would 
observe that if at all any person could 
have relied on the evidence of such defal- 
cations it was the opponent. He had al- 
ready complained of the mannes in which 
the accounts were being kept, and the 


e e “~ 
(14) 29 Ind Cas. 513; 42 C. 957 at p. 997; 21 C. L.J. 
831: 16 Or. la. J. 497;19 C. W. N. 016. » 
(15) 58 Inds Cas. 929; 47 C. 671 at p..696; 24 GN, 
N. 501; 31 C. L. J. 40% 21 Or. L. J. 849 (F, B.). 
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or he*had in his hands: at the end of 
With regard to Items Nos. 1 to 8 wHich 
refer to 1924, it would appear that évidence 
was asa matter of fact Jed in respect of Items 
Nos. land 8. Item No. 1 was according 
to the complainant the causa causans of 
his suspicion and of bis making inquiries 
into the matter and Item No. 3 formed part 
of the very count with which the opponent 
was charged. Item No. 2 was a case of 
mere delay in making the entry and nota 
ease of defalcation. - 

In my opinion tbe learned Judge would 
have been quite within his rightsif he had 
disallowed the evidente.in respect of Items 
Nos. 2 and 4 to 12 on the merits as not being 
relevant to the third count. 


I am also not satisfied that assuming 
that this evidence was relevant, its exclu- 
sion has or could have prejudiced the 
Orown. Appu who was principally res- 
ponsible for failure to make proper entries 
in the account books was being withheld 
from the Court, and in the absence of-his 
evidence, the probative value of his failure 
to make the entries in question would have 
been nil. It is true that the opponent made 
good certain amounts due on the cheques 
for slide advertisements. His conduct in 
doing so, coupled with his insolence to the 
complainant which seems to have been the 
cause of this prosecution, was ‘consistent 
with his inn&cence. “The fact that he had 
made good the amount in respect at least of 
the cheques fer Rs, 240 and Rs. 260 Items 
Nos. 1 and 3 was befare the Jury and if 
his making good these two amounts was 
considered by the Jury as compatible 
with the innocence, evidence that he had 
also made good the amourt alleged to 
have been paid to him in 1922 to 1923 
by Messrs. Lokumal & Co., or by eny 
other firm for similar advertisement charges 
would not have mattered one way or .the 
other. In my opinion the second ground 
urged by thelearned Assistant Public Pro- 
secutor, therefore, also fails, 


As the appeal fails on the merits it is 
hardly necessary to discuss the preliminary 
objection waised by Mr. Elphinston as to 
the maintajnabilityofthis appeal. He has 
contended that ‘as the only ground on which 
“the appealig based is the validity of two 
interlocutory,orders, it is incompetent under 
g. 417, Cr. P. OC., which provides for an 
appéal against an order of acquittal and not 
against an interlocutory order. In support 
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of his contentién he has relied on the dia: 
tum of Telang, J., in Queen-EXmopress v. 
Vajiram (1). The ,two orders, however, 
stand on differant footings, and the passage 
relied on by the learned Counsel clearly 
brings out the distinction., An inter- 
locutory order which has resulted in the 
acquittal of the prisoner on charges for 
which he was tried, may, no doubt, be made 
a ground of appeal unders, 417, Or. P. 
C. But where the interloeutory order is 
an order passed under s. 227, Cr. P, O., re- 
fusing to adda fresh charge and for which 
afresh prosecution is permissible, in that 
case there has been no acquittal of the 
prisoner in respect of such additional 
charge, and cannot, in my opinion, be relied 
on as a ground in support of an appeal 
against the acquittal on other charges 
altogether. If an appeal were preferred 
and allowed, the only reliefthe Appellate 
Court would grant is to order a fresh trial. 
This relief is open tothe Crown even in 
the absence of an appeal being preferred 
and allowed. Iu such a case there would 
be no occasion for an appeal. The following 
observations of Telang, J., at page 428* 
clearly bring out the distinction between an 
interlocutory order refusing to add a new 
charge and an interlocutory order which 
has prejudiced the enquiry on the very 
charge for which the accused has been tried 
and acquitted:— 

' “The order refusing to allow additional 
charges is not an order which falls within 
thoseterms. It is not even an order which 
can be said to form the basis of the order 
of acquittal,or a necessary condition of its 
tenability. An order, for instance, exclud- 
ing asirrelevant a body of evidence ten- 
dered for the Crown might lead to an 
acquittal as a logical and inevitable con- 
sequence. I do not wish, in the above re- 
marks, to be understood as saying that, in 
such a case, the Government on its appeal 


against the acquittal would be bound by the 


order excluding evidence as one from which 
it could not appeal.” 

With all due deference to the learned 
Judicial Commissioner I respectfully con- 
cur with the observations of Telang, J., 
and I am of the opinion that in the present 
case though the order refusing to substitute 
a new charge was not appealable, the order 
excluding evidence was one which coyld 
legitimately be attacked in an appeal 
against the order of acquittal and fell 
within the purview of s. 417, Cr. P. O. 

*Page of 16 B.—[ Wd] 
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(97 L..C. 1926). 
' Tagree with the learned ‘Judicial Com- 
missioner that no grounds have been made 
out to justify our igterference with the 
order of acquittal and. that this appeal 
should, therefore, be dismissed. 


"PBA. po Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT, 
“URIMINAL Revision No. 286 or 1926, 
August 19, 1926. 
Present:—Mr. Halifax, A. J. O.. 
EMPEROR—Prosgcutor 
VETSUS 
AKOSH KUNBI—Accusmo. 

Penal Code (Act XLV of 1860), ss. 828, 825~-Sen- 
tence, extent of, how to be determined. 

The extent of proper sentence does not depend 
entirely or even mainly on the section under which it 
has to be passed. That has to be decided on the 
circumstances of the offence. An offence punishable 
under s. 323 may require and get a much heavier 
sentence than one punishable under s. 325 of the 
Penal Oode. jp. 1054, col. 1.] as 

Criminal case reporied by the District 
Magistrate, Betul. 

ORDER.—Akosh Kunbi has appeared 


in this Court and pleaded as he was enz: 


titled to do, that the offence of which he 
has been found guilty was not proved and 
he ought to have been acquitted and should 
be acquitted now. I have, therefore, ex- 


amined the whole record and find the fol- 


lowing facts clearly proved. Akosh had a 
dispute with Barkia Kunbi over land, in 
which the latter was victorious and obtain- 
ed adecreein a Civil-Court, though this 
was not directly against Akosh. On the 


night of the Ist of April, 1926, about 9 or. 
10 r. M. Barkia went a short distance out- , 


side the abadi to ease himself and while 
he was squatting on the ground Akosh ran 
at him witha stick in the darkness and 
belaboured him with it. He struck him 
twice.on the head, causing two contused 
scalp-wounds on the left parietal bone but 
luckily for both of them, no fracture of the 
skull. Hestruck him witha third time on 
the head, causing a bruise 2 inches long 
on the left temple, though Barkia himself 
is recorded as degcribing this as a blow on 


the chin. He then struck him across the. 
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left shoulder, on the back of his*left wrist 
more than once qn the inner part of his: 
thighs, aiming apparently at his testicles. 
The ‘injiry to the left wrist was almost 
certainly a fracture pf a bone, which re- 
mained undetected on account of the swell- 
ing. Finally Akosh sat on Barkia and set 
about strangling him, but he fled on’ the 
arrival of others who had heard Barkia’s 
shouts. 

Barkia had to be carried home. On the 
3rd of April he was taken to the Dispen- 
sary at Multai where he remained till the 
25th, that is for twenty-two days, quite un- 
able to follow his ordinary pursuits. In 
both the Courts below the period during 
which he was so disabled has been taken 
to be 22 days. That leaves out of account 
the two days before he was taken to 
the dispensary, and also the injury to the 
wrist. That, as has been said, was almost 
certainly a fracture of a bone, probably 
the radius near ifs lower end, but any- 
how on the 7th of May, 37 days after 
the- assault, Barkia was recorded as say- 
ing, with obvious truth: “All my wounds 
except the one at the left wrist are now 
healed. I am as yet unable to discharge 
any*of my duties. I am a cultivator, I 
cannot plough my fields I am also unable 
to perform winnowing operations at my 
khalyan.” i 

The Magistrate of the Second Class who 
tried the case was of opinion that the sen- 
tence that should be passed under g, 395 
of the Indian Penal Code was one of rigor- 
ous imprisonment for three’ months and 
further that the accused ought to be bound 
over to keep the peace after his release. 
The taking of a bond was clearly proved 
necessary a hoa by the circumstances 
of the offence but also by the conduct of the 
accused in Court, for which he was fined 
Rs 30 under s. 380 of the Indian Penal 
Code. The Sub-Divisional Magistrate to 
whom the case was referred was of opinion 
that between this offence and one punish- 
able under s. 323 of the Indian Penal Code 
there was only the technical difference that 
“the complainant was in the dispensary for 
21 days and was unable to follow his ordi- 
nary pursuits.” Not only was he there for 
22 days, but he had been disabled for two 
days before he went theres and remained 
so far at least 12 days afber he lefte. 
and probably many more,. Oh that mis- 
taken view of the facts the Sib-Divisional, 
Magistrate ordered Akosh to execute g 
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bônd in Rs. 200 with one surety under 
8. 562 of the Cr. P. C. > 

. The extent of the proper. sentence does 
not depend entirely or even mainly òn the 
section under which the sentence has to be 
passed. It is by no means uncommon for 
an offence punishable, under s. 323 to re- 
quire, and get, much heavier sentence 
than one punishable under s. 325. That has 
to be decided on the circumstances of. the 
offence, to which the learned Magistrate 
seems to have given the most perfunctory 
consideration. The proper punishment for 
this offence would be no greater if Barkia 
had been disabled for 21 days than if 
he .had been disabled for ninteen only, 
. nor would it be any lesgs*in the latter case. 

The further reasons given by the learned 
Magistrate in support of his order, on a 
reference by the District Magistrate, I am 
quite unable to follow. They include the 
. incorrect statement that the accused, Akosh 
Kunbi, isa Gond, and seem to be based 
on the idea, shared by the District Magis- 
trate, that a legal sentence under s. 325 of 

the Indian Penal.Code is onz of im- 
prisonment for one day and a substantial 
fine. That is a mere evasion of the law, 
and the only possible justification forethe 
order passed under s. 562 of the Cr. P.O. 
would be an appreciation of the impossibil- 


ity of a Court evading the law in that way,’ 


together with the finding that the facts of 


the case madéit undesirable to send the 


- offender to pfison aWall. On a conviction 
under s. 325, or any other section that says 
imprisonment may be awarded with a fine 
in addition, there is np middle course be- 
tween a realsentence of imprisonment (with 
or without a fine) and an order under s. 562 
of the Cr. P. O. 

In the present case it is Perfectly clear 
that the circumstances would call for a sen- 
tence of imprisonment, even if the hurt 
caused had not fallen within the definition 
given in s. 320 of the Indian Penal Code. 


~ Akosh way-laid Barkia and beat him savage- ` 


ly, because he had failed in his attempt to 


. rob Barkia ofland that belonged to him,. 


and itis due to no restraint in the beating 
that Akosh was not guilty of murder; in- 


deed the circumstances would easily have. 


justified a ‘conVictione under s. 307 of the 
Indian Penal Code. 
. The least gentence which seems to me to. 
“fit all the circumstances is. one of rigo- 
rous imprisonniént for six months and a fine 
of’ Rs, 30 - with further. rigorous impri- 
v é j 
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sonment for three months in default of. 
the payment of the fine. That sentence is 
accordingly passed on Akosh Kunbi under 
s. 562 (3) of the Cf. P. C.* It is further 
ordered that the amount of the fine, if it is 
recovered, shall be paid to Barkia Kunbi as 
compensation for the injury dohe?to him. 

G. R. D, Sentence varied. 


RANGOON HIGH COURT. 
CRIMINAL MISCELLANEOUS APPLICATION No, 19 
or 1926. 

July 5, 1926, 
Present :—Mr. Justices Otter. 

MALI MUTHU SERVAY—AppLicant 
VETSUS 
EHMPEROR—Obpposite Party. 

Penal Code (Act XLV of 1860), s. 177—-Prosecution 
for concealing Will—Grant of Letters of Administra- 
tion, whether bar to prosecution—-Genuineness of Will, 
whether necessary for conviction—Hvidence Act (I of 
1872), s. 41—-Judgment in rem, effect of. 

The grant of Letters of Administration, though it 
operates as a judgment in rem under the provisions 
of s. 41, Evidence Act and presupposes the non-exist- 
ence of a Will is no bar to the prosecution of a person 
under s. 477, Penal Code, for having fraudulently 
concealed a Will of the- deceased. - [p..1055,-col. 1; 
p. 1036, col. 2.] 

The fraudulent secretion of any document purport- 
ing to be a Will would constitute an offence within 
the meaning of s. 477, Indian Penal Code, quite apart 
from the validity of the Willas defined in s. 3 of the 
Probate and Administration Act. [p. 1036, col. 2.] 


Mr. Foucar, for the Applicant. 

JUDGMENT. —The question arising 
upon this application is whether certain 
proceedings instituted against the applicant 
should be set aside or stayed sine die. 

The matter lies in a small compass, and 
the material facts are these:— ~> 
“ On the 13th of March, 1923, an application 
was made in the District Court of Thaton 
for Letters of Administration to the estate 
of one Ramaswamy Vandiar,-who died on 
the Sth of August, 1922. Four persons 
appeared and opposed-the application, and 
a counter-application was filed by a woman 
called Rajjammal, a daughter-in law of the 
deceased. On the 4th of September, 1923, a 
consent order was made, directing the isgue 
of Letters to the applicant, Muthu Vandidr, 
and-on the 30th of May, 1924, Letters were 
issued in pursuance of this order, . 
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On the 23th of July, 192%, four persons 
filed an application -for revocation of the 
grantof Letters to Muthu Vandiar upon the 
ground, inter 4lia, thata Will had been left 
by the deceased, and that the applicant in 
the proceedings was the executor named in 
the said Wilf. It was further alleged that 
the Will was inthe possession ofthe appli- 

-cant, and that he had colluded with Muthu 
Vandiar, in the suppression of the Will. 
Some evidence ,was recorded and, on the 


19th of December, 1924, two of the applicants: 


for revocation asked to be allowed to with- 
draw their application, and such permission 
was granted, On the 27th of April, 1925, 
the-remaining two applicants withdrew their 
proceedings for revocation, and by an order 
of thesame date the District Judge dis- 
missed the application for want of prosecu- 
tion. 

In the meantime, on the 6th of March, 
1925, proceedings were instituted at the 
instance of the Criminal Investigation 
Department against the applicant, wherein 
an offence of secreting a document, purport- 
ing to be the Will of the deceased Rama- 
swamy Vandiar, was suggested. An applica- 
tion was made to this Court for bail and for 
stay of the proceedings pending the decisicn 
‘of the civil suit. 
7th. of May, this Court granted bail, but 
made no order staying the proceedings, 
upon the ground that the civil case “had 
been compromised,” the application for stay 
had. become superfluous. 

An application was made to the learned 

‘Magistrate having charge of the criminal 
proceedings for the discharge of the appli- 
cant, upon the ground that the civil pro- 
ceedings had been dismissed. The Magis- 
trate refused the application. On the 28th 
of August, 1925, Counsel for the applicant 
made asimilar application to the Sessions 
Judge of Amherst and Salween, who refer- 
red the matter to this Court with a re- 
commendation that the proeeeding should 
be quashed. 

The applicant was represented before me 
by Mr. Fouear, who based his application 
upon two main grounds :— 

(i) He relied on s. 41 of the Indian 
Evidence Act, 1872, and argued that the 
grant of Letters of Administration to Muthu 
Vandiar operated as a judgment in rem and 
should be held to bea bar to further pro- 
ceedings in the present case. The material 
portion of s. 41 is as follows :— 

“A final judgmént, order or decree of a 
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competent Court, in the exercise of Probate, 
matrimonial, admirafty or insolvency juris-* 


‘diction, which confers upon or takes away 


from ‘ay person any legal character, or 
which declares any person to be entitled to 
any such character, or to be entitled to any 
specific thing, not as against any specified 
person but absolutely, is relevant when’ the 
existence of any such legal character, or the 
title of any such person to any such thing, 
is relevant. 

Such judgment, order or decree is con- 
clusive prooi— > 

that any legal character which it confers 
accrued at the tinie? when such judg- 
ment, order or decree came into opera- 
tion ; ye 

that any legal character, to which it 
declares any such person to be entitled, 
accrued to that person at the time when 
such judgment, order or decree declares it 
to have accrued to that person ;” 


It is perfectly clear from the wording of 
this provision an order granting Letters of 
Administration is conclusive proof of such 
grant when the legal character of the grantee 
is relevant; further, such an order is 
conclusive proof that the legal character 
which it confers (1.6, that of administrator) 
accrued at the time when such “order” or 
“decree” declares it to have accrued. Now 
there is no dispute in the present criminal 
case that the grant did in fact take place— 
nor is there any disputethat (fèr the time 
being) Muthu Vandiar is clothed with the 
legal character of administrator, as from 
the date of the grant, “The question to be 
decided (and the only question) in the 
present case is whether the applicant fraudu- 
lently concealed the Will. The subsequent 
grant of Letters or withdrawal of the 
application for revocation of the grant, 
though inconsistent, cannot affect the pre- 
vious conduct of the applicant. In the 
eourge of the argument I was referred to 


-certain sections of the Probate and Adminis- 


tration Act of 1881, which was in force 
when the civil proceedings took place. [ 
need only refer tos, 23 which makes pro- 
vision for the grant of Letters of Adminis- 
tration and commences with these words:— 


“When the deceased ° has died’ intestate, 
administration of his estate may, be granted 
to any person, etc.” , ° 

These words, of course, inyolve the sup- 
position thatno Will exists, and the questian 
of “Will or ho Will” was not in Tssue upon ° 
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the application for grant and (obviously) it 
is the basis of the case fore the prosecution 
in the present matter that the fee ee of 
a’ Will was deliberately concealed upon 
that application. Furthermore, this question 
was never decided upon the revocation pro- 
ceedings. These were dismissed because 
they.were abandoned. 

The following cases were cited in argu- 
ment by Mr. Foucar :— 

In re Ivory, Hankin v. Turner (1), 
Kishorbhai Revadas v. Ranchhodla Dhulia 
(2) and Hemangini Debi v. Sarat Sundari 


Debya (3). re ag ; 

The first of these cases established the 
proposition that, wheré Letters of Adminis- 
tration had been granted to a person and 
remained in force, they were conclusive 
evidence that that person was one of the 
next-of-kin, and that the proper course for 
a plaintiff, who wished to revoke or neutra- 
lize the grant of such Letters, was to apply 
in the Probate Division to have them re- 
called, and he could not succeed in pro- 
ceedings commenced in the Chancery 
Division administering the personal estate 
ofan intestate and asking for a receiver 
and injunction. oe a 

This case was referred to in the judg- 
ment of Chief Justice Scott in the second 
of the cases referred toabove. And it would 
seem clear from these two cases, and also 
from the third case cited tome {hich was 
a Probate case) that, where a grant of 
Letters of Administration, or Probate, has 
been made, such a grant holds good and is 
a bar to collateral suits until such grant has 
been revoked in the coutse of proceedings 
taken in the Court of Probate. 

It may well be that the grant of Letters 
to Muthu Vandiar (or his legal character as 
administrator) cannot be called in question, 
except in proceedings for the revocation of 


such grant; but these matters are not in- 


1) (1878) 10 Ch. D. 372; 39 L. T. 611; 27 W., Re 20. 
Di y a Oas, 37; 38 B. 427; 16 Bom. L. R. 459, 
(3) 66 Inc. Oas. 882; 34 0. L. J. 457 
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issue in the present case, 


hand the questions thgt are in issue are :— 

(a) wastherea Will or document purport- 
ing to bea Will; and if so 

(b) did the applicant fraudulegtly conu.. 
it, 

There has been no judgment or- order 
determining these questions, and it is, 
therefore, plain in my view that Mr. Foucar's 
first contention must fail, e 

(ii) The second ground suggested was that : 
as the prosecution must prove that the 
document concealed was a valid Will, and 
that as they cannot do so, the prosecution - 
must fail and should be quashed. In this - 
connection my attention was called to s. 3 
of the Probate and Administration Acte 
which defines the word “Will” for the pur- ` 
poses of that Act. I need only point out 
that the offence as laid down by s. 477 of 
the Indian Penal Code is that of secreting 
any document whichis or purports to be 
a Will. The validity or otherwise of the 
document in question is, therefore, imma- 
terial, The fraudulent secretion of any 
document purporting to be a Will would 
constitute an offence within the meaning of 
the section, quite apart from its validity, 
as defined ins. 3 of the Probate and Ad- 
ministration Act. — l po 

For these reasons, therefore, I have com 
to the conclusion. that the order of the 
learned Additional Magistrate was correct, 
and I must decline to accede to the sugges- 
tion of the learned Sessions Judge. , 

The learned Magistrate must proceed 
with the trial according to law, and if, of 
course, no sufficient evidence is forth- 
coming, the applicant must be discharged. 

This application is, therefore, dismissed. 

A. N. A. Application dismissed. 
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‘Mogdnax HUSAIN 2. MOHAMMAD. -Isuag, A. LR. 1926 All. Acts—Blhar & Orissa. 

l e ~——— 1908—Vh See Guora NAGPUR TENANCY AOT. 

‘Acts—General, mom 1922—VIT -See BIHAR & Onissa MUNICIPAL ACT, 
‘Act 1839—XXXII See INTERESTS ACT. = 
——. 1860-—-XLV. See PENAL Cops. l Acts Bombay. 
—— 1861—V. . See POoLICE Act. m~- 1890—IV. See BOMBAY Disrrict POLIOE Acr. 

. —— 1865—X. See ‘Stcoxssion Aor. a 1896—XX. See Sip DNCUMBERED ESTATES Act, 
——° 1870—VIL. “See, ‘Court. FELS Act ~— 1901—IIE. See Bompay Duastricr MUNICIPAL 
——,1871—IV. . See Coroyers’ Act, | ACT. 

—"1872—J; See Evipenct Act. ‘m= 1902—-TV, See Crty or BOMBAY POLIOE ACT, 

-——  1872—1X. See, CONTRACT ACT. Acts—Burma. 

——,1R74—1T See. ApMINISTRATOR-GENERAL s Act. —— 1922--VI. Sge RANGOON MUNICIPAL Act, 

—— 1877—I. “See SPECIO RELIEF Act. m 1925—-IX. » See Rangoon Rent Act, 

~——~ 1878-2551, “See Aras Acr. l -Acts—C. P. 

———~' 1882—TI, See. Trusts ‘Aon. = 

ma 1882-—-IV. _ ‘See, TRANSFER .OF, PROPERTY ACT, «~ 1898=XI. See G. P. TENANGY Act, 

——— Bee VL op Gen ae = 1920-1. See, C. P.. Tenancy AOT. 
te, — ee, COMPANIES ACT, 

m" 1882—XV. < See PRESIDENCY SMALL Gause.Courts | ; 5 Aots—Madras. 

OT. mem 1884—I'V. . See Mapras District Muntotp, 
mim 1987- IX. See PROVINCIAL SMALL Oavse. Courts Act. Genre 
“Act. mama 1891. See Mapras BOARDS or REVENUE Act. 

anaa 1§39-—~VIT. See SuGousston CERTIFICATE Act. . ——- 1894—ID See MADRAS Proprietary ESTATES VIL- 
c=" 1890—VITI, ‘See GUARDIANS AND Warps Act, LAGE SERVIOER ACT. 

wos 1890-—IX. “See RAILWAYS Act, -m 1895-—JIT. See MADRAS HEREDITARY VILLAGE 
um 1893--EV. See-Panrrrion Act. Orrices Act, 

«= 1894—I. See LAND Acquisition AOT, ~—~~- 1897-—IV. See: MADRAS SURVEY AND BOUNDARIES 
~——+;1898-+V. - See ORIMINAL PROCEDURE CODE, Act. 

, = EAEE a aa aan a e T E “Se MADRAS ESTATES LanpeAcr. 

e—a a ee CIVIL PROCEDURE CODE, aman —V ee B Distr È 

mise 1908—-IX. See LIMITATION ACT. o TUNGAL ENEG 
woe ING ANI. See REGHETRATION Act, were 1920-~ RIV. See sia ve Boapos Acq ° 

í e 4 
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- “Aots—Madras—coneld. 


+ Act 1922— 11. See Mabras City Tenayrs’ PROTEC- 
. TION ACT Te 
—— 1922—VI. See MADRAS STAMP (AMMNDATENT) Act. 
—— 1925—I. See MaprRas HINDU Rexicious Enpow- 
N MBNTS ACT. “ di 


4 ACts—Punjanh, 


—— 1911—-111. See PUNJAB Muniorpar Act, ’ 
—— 1918—VI. See PUNJAB Courts Act. 


Acts- -U. P, a 


—— 1869—I. ` See Oupua EsTATES Act. 

—- 1876—XVII. öce Oupu Lanp REVENUE AOT, 
—— 1836—X XI. See Ogpu RENT Act. 

—— 1899—lIL 


—- 1901—I. 
s-—~ 1901—līl. 
m= 1903—IL, 


—- 1916—IT. 


e Warps ACT. - 4 
See Adra TENANGY Act. ` 
See U.P. LAND Revenue Act: 
See BuNDELKHAND LAND ALIENATION 
OT l . 


See U. P. MUNIOIPALITIES Act. 
———- 1922—XT. See AGRA PRE-EMPTION ACT. 
—_— 1925—IV. See Oupa COURTS Act. 


Regulations. 


See BENGAL INHERITANCE REGULATION. 
See SonTHAL PARGANNAS SETTLEMENT 
REGULATION. 


Reg. 1793—XL 
(— 1872—IIL. 


w. 1806—XVIIL See LAND REDEMPTION AND FORE- — 


CLOSURE REGULATION (BENGAL). 
——- 1822—V1I. See BENGAL Lanp REVENUE SETTLE- 


MENT REGULATION. 


S i A Statute. l hi s e = 
1915—(5 & 6 GEO. V, œ 61). See GOVERNMENT OF 
os INDIA Act. 


Administrator-General’s Act (Il Of 1374), 55. 
3,52—‘Assets, whether includese immoveadbles— 
“Collection of assets, meaning of, in - respect of 
immoveable  ‘propefty—Commission on value of 
property, right of Adiminisirator-General to. _ 

On obtaining Letters of Administration vesting the 
estate of a deceased person, the Adiministrator-Gene- 
' ral took possession of all*the properties belonging to 
the deceased and had been adininistering them for 
over 10 years. He sold some of them and paid off 
debts and claims and leased out two shops belonging 
to the estate, from time to time go tenants and col- 
lected the rents and paid the revenue and taxes and 
kept them in proper repair and generally managed 
them as an owner would. The properties were en- 
tiraly under his control during the period of adminis- 

tration. ‘ithe administration having been completed, he h 

was directed to hand over possession of the tive shops: 

_ Held, that the shops were assets collected and dib- 
. tributed in due course of administration by the Ad- 

ministrator-General within the meaning of s. 52, cl. (2) 

of Act: II of 187+ and he was. therefore, entitled toa 

5 per cent. commission . on heir estimated value. 
‘he word “assets” in s. 3 includes moveable as well 
immoveable properties.. | af ik 

nthe a ihinigvrator-General cannot he said to col- 

lect the egfate or to earn a commission by merely 
taking out letters of Administration and thereby 
gatting the’ tegal right to dgal with the properties, if 
* Je does not do anything more To apply the term 
‘collection she’@oing of some act in Connection with 
the assets, whereby the Administratoy-General incur- 
psd trouble or expense or regponsibility is necessary, 


N é ii 


® 
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See WN. W. P. AND OupyH Court OF 


, < [1996 
s . 
Administratéer-General’s Act—concld. i 


though it does not necessarily imply realization by sale 
or by actnal receipte or possession. The question, 
howéver, whether assets haye been collected or not 
has to be decided on the facts of each particular 
case. M THATHA SEETHARAMA QHETTV V, ADMINISTRATOR 
GENERAL, Mapras, 51M. L. J. 334; A.f. R. 1926 Mad, 
1026 722 


Adverse possession—Grant by Crown—Third person 
in adverse possession—Suit by grantee against tres- 


- -passer—Preceding adverse possession, effect of. °° 


A. trespasser who has been if adverse possession of 
lands belonging -to Government for more than '12 
years, though less than 60 years, can successfully set 
up the plea of adverse possession against a person 
claiming title under a grant from Government, even 
though the 12 year8' period of the trespasser's adverse 


` possession had wholly or partly expired before the 


date of the grant. ; 
Insuch a case the title of the grantee would be 


‘extinguished, although it would have been open to 


the Government to have asserted its title and resumed 
possession from the defendant and given’ it to the 
grantee. M AYYAGARI VENKATA SURAYANARAYANA V. 
Marka VENKU NAIDU, A. I. R. 1926 Mad. 1155 253 
Mortgagee, whether can set up against mort- 
gagor. ` 
A mortgagee does not acquire title by adverse 
possession against the mortgagor by the mere fact that 
his namo was recorded as kashtkar in the Record of 
Rights in batwara proceedings to the knowledge of 
the mortgagor. Pat Dinanata v. Rama Rar, (1926) 
Pat. 286; A. J. R. 1926 Pat. 512 348 
- Vacant sites—Mere user by adjoining owner, 
- effect of. : 
T'he possession of a vacant site will be presumed 
to be with its rightful owner and an adjoining 
owner cannot establish adverse possession of it merely 
by the fact that he had erected a cow-shed over a 
portion of the same and had been using the site for 
more than 12 years. L RULIA v. NUR MUHAMMAD, 8 L. 
L. J. 400; A. I. R. 1926 Lah. 615; 27 P. L. R.561 705 


Agra Pre-emption Act (X! of 1922), s. 21— Per- 
son not having such right,” meaning of—Joining of 
person entitled to pre-emption but disqualified by es- 
toppel, effect of—Injlation of sale price—LHstoppel of 
pre-emptor, f ; 
The.words ‘a person not having such right’ in s. 21 of 

the Agra Pre-emption Act refer to persons not included 
in the category of recognised pre-emptors and do not 
contemplate persons who possess the right of pre- 
emptiei but are disqualified in equity from claiming 
such right. Section žl of the Act does not alter the 
previous law. 

The fact.that a pre-emptor acquiesced in a sale and 
refused to buy the property at the price entered in 
the sale-deed, does not estop him from- pre-empting 
the sale if it is proved that the price was fraudulently 
inflated in, the sale-deed with a view to defeat pre- 
emptors. A Lat BEHARI Misra v. EQEEN MOHAMMAD 
HAJJAM, A. 1. R. 1926 All. 722 i 340 


Agra Tenancy Act (II of 1901)—Mortgage by occu- 

pancy tenant—Surrender by tenant to landlord 
Landlord's suit to eject mortgagee—Revenue Court, 
jurisdiction of— Jurisdiction, plea of, whether can 
be raised in appeal. °: - ne 

The rights of a mortgagee of occupancy tenané¢y 
are not extinguished by.a surrender of the holding by 
the oceupancy tenant to the landlord, 


t 
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Appeal (Civil) —coneld, ° 


A decision of a Qourt purporting to deprive a have been agcepted as correct ifit is not made the 


mortgagee of occupancy tenancy of all his rights is 
a decision of proprietary title inasmuch as the rights 
of the mortgagee are proprietary rights in the sense 
that he has a sigit in the money he has advanced, 
profits of the lands, crops, etc. 

“No litigant should be allowed to take in the Court 
of Appeal a point which he has deliberately omitted 
to take in the Courts below, even though it relates 
to the jurisdiction of the lower Courts. 

A revenue suit for Sjectment cannot be c@nverted 
into a civil: suit for redemption. 

A suit by a landlord who has obtained a surrender 
of the rights of his occupancy tenant, for ejectment 
of the tenant’s mortgagee is not cognizable by a 
Revenue Court. A Tasappug Husain v. ae 5 

' 8 
S. 79—Suit for possession by tenant not put 
in possession—dJurisdiction of Civil Court—Limi- 
tation—‘Hijected’, meaning of. 
A suit for possession of land by a tenant who is 
nòt put in possession thereof by the landlord, is not 
a suit by a tenant ‘ejected’ within the meaning of 
s.79 of the Agra Tenancy Act, 190], and is, therefore, 
maintainable ina Civil Court and governed by the 
ordinary law of limitation provided by the Limitation 
Act. A Geras v. Daur, L. R. 7 A. 427 Rev. 550 


ss. 95,177,179, Sch. IV, group (c)—Suit 
under s. 95-—-Decree of Assistant Commissioner, 

First Class—Appeal, whether lies to District Judge 

or Commissioner. 

An appeal from the decree of an Assistant Collee- 
torof the First Class in a suit under s. 95 of the Agra 
Tenancy Act lies to the Commissioner under s. 179 
of the Act and not to the District Judge. A Ram 
BAHADUR SINGH v. MUNESHAR OHAMAR, L. R. 7 A. 140 
Rev; A. I. R. 1926 All. 725 241 


Appeal (Civil) —Amendment of decree after filing of 
grime effect of —Copy of amended decree, if should 
e filed. 





| Where a copy of the decree appealed against has 


been filed along with the memorandum of appeal,. 


but tha decree has subsequently been amended by 
the addition of afew words to make the meaning 
of the same clear the appeal does not become in- 
competent on the ground that a copy of the amended 
decree has not been filed. C Brrenpra Naty Ray 
BAHADUR V Satis OHANDRA JOARDAR, 44 O. L. J, 121; A 
I. R. 1926 Oal. 1166 1003 
-m Appellate Court—New pleas, when to 
be allowed. 


‘An Appellate Court ought not to entertain points 
which should have been alleged in the pleadings and 
made the subject of an issue and of argument and of 
decision by the trial Court and also stated clearly in 
the grounds of appeal. A BALKARAN SINGH v. DULARI 
Bat, 24 A. L. J. 920 i l 292 

—— by defendant even when suit ie 
dismissed against him. 

Where the findings of a Court on points directly 
and substantially in issuein acase are against the 
contentions of the defendant, he is entitled to appeal 
even if the suit is dismissed as against him. M 
RAGHAVA lyexaar V. IRULA Trevan,51M.L. J. 211; 24 
L. W.0292; (1926) M. W. N. 761; A. I. R. 1926 Mad. a 
: 34 
anana amma Binding not attacked in grounds of 
. appeal, effect of. ve | 

A finding of the lower Court may be deemed ta 








ae bat sathak naa 


subject of a ground of appeal in the Appellate Court. 

N RAGHURAJ SINGH V. DEBISINGH 721 

aaa Findings of trial Judge—Interfer- 
ence by Appellate Court, extent of—Practice. 

It is true that on appeal the whole case includjng 
the facts are within the jurisdiction of the Appeal 
Court, but, generally speaking, it is undesirable to 
interfere with the findings of fact of the trial Judge 
who sees and hears the witnesses and has an oppor- 
tunity of noting their demeauour especially in cases 
where the issue is simple and depends onthe credit 
which attsched to one or the other conflicting wit- 
nesses. 

Following the above ruling at "is the practice of the 
Court of the Judicial Commissioner of Sind to accept 
the findings of fact of the,tritl Judges of that Court. 
S JETHANAND UDHOWDAS TU. KeRWALRAM, A, I. R. 1926 
Sind 216 505 
——m Revision whether can be treated as 
appeal. See Revision 037 

—--—, whether can be treated as Revision. 
See REVISION ' 1025 
(Criminal)—Appellate Court. power to order 
trial de novo. See Cr. P. G, 1898, s. 350 645 


-— (Privy Council)—Concurrent finding of 
waiver whether can be re-opened. 

The Privy Council will not as a rule interfere 
where there are concurrent findings of fact in the 
Courts below and where no question of law can arise 
until those findings are re-opened. 

A concurrent finding of the lower Courts that the 
appellants had expressly waived the irregularities 
in connection with the publishing and conducting of 
a sale will not be allowed to be re-opened in the Privy 
Council. P C Ganesh NARAYAN Sanz Deo v, MANIK 
Lat CHANDER, 30 O. W. N. 464 287 


—— (Second)-—--Admissibility of dpcument ade 
mitted without objection in lower Courts whether 
ean be challenged. See EVIDENCE : 41 

Mixed question of law and fact not 

taken in Courts below. . 
A mixed question oflaw &nd fact not raised in the 

Courts below cannot be raised for the first time in 

second appeal. A Kuno BEHARI SINGH, Baxs Gorau 

TEWARI 487 


Arbitratlon—Award—Time fixed by award expiring 
during enquiry into objections—Decree in terms of 
awara—Construction—Time whether runs from data 
of decree—Executing Court-—-Power to construe 

ecree with reference to proceedings before decree. 

Where the time fixed under an award for the 
payment ofa sum of money by one of the parties ta 
the other expires during the inquiry into the objec» 
tions to the award, and a decree is subsequently 
passed in terms of the award, the only reasonabié 
construction that could “be put under the cireuma 
stances upon the decree read with the terms of tha 
award is that the time fixed is to runfromthe data 
on which the award is declared by the Court to ba 
binding between the parties, that is, from the date of 

the decree. e 
Although an Executing Court cannot go behind a 

decree, it is permissible “to it to intexpwet it with 

reference to thes proceecings anterior tọ the decrea 
in order to find out the true meaning of the decrees,’ 

N Duasyy v, HARBAAJAN YU N. Gd LAWU A P pozo 

Nag. 480 š . l 3 9 
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-—— Expert arbitrator—Personal knowledge, if can 
be used—-tividence to rebut his views, daty: to allow. 


. The rule that arbitrgtors are bound by the same 
rule of evidence asthe Courts of Law is subject to 
certain recognised exceptions. Where an arbitrator 
is Appointed on account of his skill and knowledge 
of tne supject, he has a right to use his personal 
skill and knowledge, though in such cases it is 
advisable that. he should inform the parties what 
his personal knowledge on the. subject is, and allow 
them an opportunity of adducing evidence, if they 
wished, to vary or alter, his views. B DavuLaTsING 
Bapusine Raut v, RATNA ANANDSING, 28 Bom. L. R. 
986; A. I R. 1926 Bom. 527 673 


gi 

a Misconduct of arbitrator—Hearing one party 
_ tn absence of other—No allegation by ‘party of 

misconduct—Court, whether can raise objection- 

An arbitrator ought not to hear or receive evidence 
from one ‘side in the absence of the other side without 
giving the side affected by such evidence the oppor- 
tunity of meeting and answering it. 

‘The mere fact thatan arbitrator questioned the parties 
‘on different dates would not amount to misconduct so 
long as the parties were given an opportunity of 
meeting the representations made by the other side. 

If misconduct of an arbitrator has been conclusively 
proved, the Court may take notice of it even when 
the misconduct has not been alleged by a party and 
act accordingly, but when it has mot been conclusively 
proved, and the other party has not been given an 
opportunity of disproving it, a Court will be going 
beyond its functions in taking the objection. M 
RKAMASK AMI IYER & Sons v. O. K. K. Supprer & Bros, 
24 L. W. 482; 4.1, R. 1926 Mad. 1158 478 


Reference to, of subject-matter of pending suit, 
validity of. 

A reference to arbitration without fhe intervention 
of the Court®f the suject-matter of a pending suit is 
not in itself illegal or valid, nor is an award passed 
in sucha reference in itselfillegal or invalid. S 
OFFIoIAL REoBYVER V., TERATHDAS-MEWARAM 321 


Arms Act (Kl .0f 1878), 5. 19 (f)—Possession of 
arms—Diseovery of arms on search in accused's 
_house— Conviction, legality of. i 





A person cannot be convicted eof an offence under 
s. 19 (f) of the Arms Att though arms were found on 
search in his house where the circumstances are 
such that the arms might have been kept in the 
house by the servant of the accused. L Bisuan SINGH 
v. EMPEROR, 8 L. L. J. 404; 27 Or, L. J. 1159; 27 Pi la 
R. 651 
Asignment. See INSOLVENCY 257 


Attachment, effect of, on subsequent alienations. 

The eflect of an attachment is te preserve the title 
of the judgment-debtor as it was onthe date of the 
attachment for the benefit of the attaching creditor 
apd, thérgfore, any title created after the. date of 
the attachment to the prejudice of the attaching 
creditor c@nnot avail against the judgment-creditor as 
well as the aluction-purchaser. The auction-purchaser 
gets ib fref from any eneumbrance or any burden 
that might ‘hgye been created by,the judgment- 
edebtor arter*the date of the attachment. M Srinivasa 
TZENGAR v.“VEELAYAN AMBALAM, 51 M.eL. J, 143; 24 L. 
N 263; A, I, R, 1926 Mad, 966 : 718 
=Y. e 
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Benami transactlon—Source of purchase money— 

Special circumstances. 

Inthe case of benami transactions, although the 
source of the purchase fhoney is “an important crite- 
rion, it is not conclusive where there are other circum- 
stances showing that the purchaser intended -the 
property to belong to the persongin whose favour 
the sale-deed was executed. A THAKUR Kunz BEHARI 
SINGH v. Bans GOPAL TEWARI 487 


Bengal Excise Act (V of 1909)—Rules—Possession 
of ptum, offence of—Opium diluted in‘ water, whe- 
ther admixture for smoking—Conviction for posses- 
sion, degality of. a 


Opium diluted in water is not an admixture of 
opium for the purpose of smoking within the meaning 
of the rules under the Bengal Excise Act and a person 
cannot, therefore, be convicted of being in possession 
of an excess quantity of mixture for smoking than 
permitted, merely because in addition to a quantity of 
smoking mixture, which was not in excess of the rules 
he had some opium diluted in water and the quantity 
of opium in both together exceeded the prescribed 
limit. C Dwarka Natu Misra v. Emperor, 30 C. W. N., 
984; 44 O. L. J. 111;.27 Or. L. J. 1133; -A. I. R. 1926 
Cal. 1120 s ; 653 


Bengal Inheritance Regulation (XI of 1793) 
—LHe-adjustment of revenue of permanently settled 
estate, whether confers new title. ` 
A re-adjustment of the revenue of.a permanently 

settled estate, under the provisions ofthe Bengal 

Inheritance Regulation XI of 1793 on the ground that 

additional areas had come under cultivation, does not, 

by itself, confer a new title. Pat Kresno Prasap 

SINGH V. Kirtarats, A. I, R. 1926 Pat. 577 282 


Bengal Land Redemption and Foreclosure 
Regulation (XVII of 1806). See MOoRTGAGE 1. 


Bengal Land Revenue Sales Act (Xi of 1859), 
SS. 10, 11—Revenue sale—Co-sharer fraudulenily 
defaulting and. purchasing whole estate—Trust— 
Power of Court to order re-conveyance of shares of 
other ` co-owners—Specification’ of -shares sold; > 
sufficiency of. i 
Where the largest co-sharer of an estate, deliberate- 

ly commits default in payment of revenue with the 
intention of getting rid of his co-sharers-and pur- 
chasing the ‘estate himself for a low price. and 
succeeds in doing-so, a Court would, in equity, be 
justified in ordering him to re-convey to the other co- 
sharers their shares of the estate, on such co-sharers 
paying to him the amount of arrears due from them 
together with their share of the costs. 

Per Cuming, J.—In the case of sale of shares of an, 
estate no hard and fast rule can be laid down as to 
what constitutes sufficient specification of the.-shares, 
There is no rule that any particular specifications 
should be given and that ifsuch specilications are 
not given the notification of sale will be insufficient. 
C KUSUM KAMINI DEBI v. Hara SUNDAR MAJUMDAR, 30 
CO. W N. 1004; A. L R. 1926 Cal.1195 . , 8.85 


Bengal Land Revenue Setilement Regulation 
(Vil Of 1822)—Diara proceedings—Deputy Collector 
— Power to assess rent. 


A Diara Deputy Collector acting under Bengal 
Land Revenue Settlement Regulations VIL of: 1822 has 


“no power to assess rents pf the tenants butcan only - 


record the rents actually paid -by ‘them. 


C ` SRISH 
CHANDRA Ray v, GAHARALI TALUKDAR = 


608 


hd 
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Bengal Tenancy Act:(Vill-of 1885), 58; 15,16— 
Death of original tenure-holder—Omission to notify 
' guccession, effect bf-~Landlord, rights of—Decree 
obtained without impleading heirs of recorded 
‘tenant, effect of. 
The effect -of POeomission to notify succession toa 
tenure.is. that the person succeeding shall not be 
entitled to recover by suit or other proceeding any 
rent.-payable to him by his under-tenant, but such 
omission does not affect his interest in the tenure in 
any.other way: 
_ Though e landlord ie entitled to sell the tenure in 
execution of'a decree against his recorded fenants, 
yet, where one of the recorded tenants is dead the 
landlord. cannot,, by omitting his name ina suit 
brought for rent of. the tenure, affect the interest of 
the heirs of the deceased. tenant. He must either 
proceed against the recorded tenants or against the 


“ real tenants who are in actual occupation of the tenure. 


O SUSHILA SUNDARI OHOUDHURANI V. TARAK CHANDRA 
ROY UHOUDHURI 


.8; 22{2)—Co-sharer purchasing holding in 
« execution sale—Settlement with other tenants— 
. Status of co-sharer, whether affected—Holding 
-. falling: to another corsharer on partition, effect of. 

A co-sharer who purchases the holding in a 
sale. under: a decree for rent and settles the land 
with other tenants, does not thereby beeome a 





landlord, but the peculiar status conferred on him- 


by s. 22 (2) of the Bengal Tenancy Act continues not- 
withstanding the settlement, nor does the fact that 
on partition the holding falls to the takhta of another 
landlord ‘affect his status and right to hold possession 
of the land, Pat-:Kirtya Nanp Singa v, RAM DAL 
Duss, A; I. R. 1926 Pat. 580 68 


~~ S, 22 (2) scope of. 

Section 22 (2) of the Bengal Tenancy Act is not 
concerned with the raiyati kasht of a proprietor or. 
permanent tenure-holder. which he held before he 
bécamé proprietor or permanent tenure-holder, but 
with land the occupancy right in which was trans-. 
ferred to him after he became jointly interested as 
proprietor or permanent tenure-holder. Pat LALJI 
SINGH v., LAKSHMI Narayan SINGH 
~ SS. 22 (2), 103B-—Hxistence of raiyati 
right, necessity of, for application of s. 22—Entry 





of Survey Officer under s. 103B, presumption of 


. correctness, 

Section 22 (2) of the Bengal Tenancy Act can only 
apply on the assumption that an occupancy right 
existed in the lands concerned, which right is trans- 
ferred'to a person jointly interested in the land as 
proprietor or psrmanent tenure-hoider. Where the 
existence ofrazyati right is in controversy the section 
has. no application until the claim is established. 

An entry made by a Survey Officer under s. 103B, 
cl 3, is to be assumed to be correct until the con- 
trary is proved. P. ©. DHAKESHWAR PRASAD NARAYAN 
SINGH v. GULAB KURR, A. I. R. 1926 P. 0.60; 7 P. L. 
T. 483; 5 Pat. 735 217 
-—— SS. 25, 87, 89—Abandonment of holding, 

what constitutes—Sale of holding under mortgage- 

‘decree, effect of—Landlord, whether entitled to 
re-enter—Sale of part of holding, if abandonment. 

In-order to constitute abandonment there must þe 
a. voluntary abandonment of residence by the tenant- 
withouf notice to the landlord and without arranging 
‘for payment of the rent as itefalls due, and cessation 
of cultivation of the holding either by himself or by 
gome other person. The mere fact that a non-trans- 
ferable holding was-sọld in execution of a decree-by- 
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Bengal Tenancy Act-fcontd, 


a mortgarbe fs not enough to constitute an abandone 
ment and to gives right tothe landlord to re-enter, 
The sale ofa part of a holfing without landlord's 
consent does not constitute abandonment. Pat 
Frraner Rat v. OHHEDDI PANDEY Q2 
S. 50—Series of tenancies—Holding under 
different landlords—Rent or rate of rent, unchanged 
-for 20 years—Presumption of permanency, if 
affected—Contract to pay rent for excess land, 
effect of. 
For the purposes of s. 50, Bengal Tenancy Act, it 
is immaterial whether there is one tenancy or a series 
of tenancies or whether the holding is under one 
landlord or different landloyds. “It is sufficient that 
the rent orthe rate ofrent has not been changed 
since the time of the Permanént Settlement. 
A. stipulation in- a kabubiyat that if lands are 
measured and on measurement the tenant is found 
to be in possession of more land than what he is 
paying rent for, the tenant will pay rent for that 
excess land at the higher rate-paid by neighbouring 
tenants does not alter the rent or rate of rent and, 
therefore, does not rebut the presumption under s, 50. 
G Umuesu Cuanpra Das Gurra v. BIPIN Pe 
6 


—— S, 50, scope of—Payment of reat for 20 
years, whether necessary—Non-payment of rent, if 
affects presumption. < 
Under s. 50 of the Bengal Tenancy Act itis not 

necessary to prove payment of rentat the same rate 

for 20 years. It is sufficient if the defendants could 
show that the rent or-the rate of rent remained un- 
changed for 20 years previous to the suit even though 


they have not paid a single years rent. CG JIBAN 
NASKAR v. MURLIDHAR 513 


S. 50 {2)—Presumption of fixity of rent— 
Agreement to pay enhanced vent in future, whether 
constitutes change of rent—*Presumption, whether 
rebutted. 

An agreement to pay enhanced rent at a future time 
does not constitute a ¢hange of rent within the 
meaning of s. 50 of the Bengal Tenancy Act and does 
not, therefore, rebut the presumption under s. 50 (2), 
C JITENDRA Nati Ror v. ABEJANNESSA BIB, 30 0. W. 
N. 1038; A. I. R. 1926 Cal. 1207 753 


3 — S. 50 (2)--Presumption of fixity of rent—- 
_ Rebuttal of presumption—Change of rent, whether 
must be substantial. 

A changain the rate of rent, which is 4 real one 
in the sense that itis intended to be a change, will 
rebut the presumption of fixity cf rent under s. 50 (2) 
of.the Bengal Tenancy Act even though the change 
is not of a substantial character. 

The amount of variation is only one of the elements 
to be considered in determining the question whether 
there has been a real change. G Duarisn v, Dwisapas 
CHAKRABARTY, 44 0 IL. J.103; A. I. R. 1926 Cal 1214 

1007 

—_—— s, 50 (2)—Transfer of nan-trensferable 
occupancy holding—Recognition by landlord—Fresh 
kabuliyat—Variation of rent—New.,tenancy—Pre- 

sumption of fixity of rent 3 

The two half shares in a mon-transferablé occupancy 
holding bearing, a fixed jama were separately pur- 
chased by two brothers, and the land 
the transfers and amalgamated the two shares; and the 





contract for variation of the: rent at gpecified ra 


purchasers éxecuted’a fresh Kabuliyat embodying £ : 
3 
e 


DH 


lord recognised «a 
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ioe 


. for different classes of land after a servey of the 


Village. Ina suit for enhancement of rent: 
. Held, that the kabuliyat created a new tenancy and 
the presumption of fixity of rent under s. 50 (2) of 
the Bengel Tenancy Act was not applicable. GC 
Dutrenpes Nata Koy v. ABMED Mia, 30 C. W. N. 765 
279 
S. 75—-Transfer of land and arrears of 
rent—Suit for rent by transferee— Limitation. 
Where a person purchases the landlord's title along 
with arrears of rent, he is entitled to the benefit of 
_B. 75 of the Bengal Tenancy Act. Heisa landlord 
and sues for rent as*landiord, and is not a mere 
assignee of the arreaxss of rent. Pat Hirpay Narain 
BINGH V. JUGAL PRASAD SINGH 373 


——---~— & 102 (h)--Settlement Oficer if should 
. record grounds of remission of rent. 

Under s.102 (h) ofthe Bengal Tenancy Act the 
Settlement Officer has jurisdiction to record the 
grounds on which remission of rent may be claimed 
by a tenant. C OFFICIAL TRUSTER or BENGAL v. AKSNOY 








Kar. 590 
1038. See Brnean Tenancy Acrt, 1885, s. 
- 22 (2) 217 





8. 105. See JURISDICTION or Courts 702 


——— 88.105, 188--Suit for enhancement of rent 
—Karta of Mitakshara family recorded as sole land- 
lord, whether can sue. 

The karta of a Hindu Mitakshara family, who is 
also the sole recorded landlord of the touzi, can bring 
& suit for enhancement of rent under s. 104 of the 
Bengal Tenancy Act, without joining the other mem- 
bers as plaintiffs with himself. Pat KuLDIP SARAN 
SINGH v. RAGHUNANDAN SINGH, (1926) Pat 256; 7 P.L, 
T. 540; A. I. R. 1926 Pat. 461 436. 
—_—— S. 105 (1), Appendix J,r. 63 (1)—Proceed 

ings under s. 103 (1), whether swit—Application 

"for enhangement of rent by landlord—Some tenants 
` dead—Substitution Bf heirs afier expiry of two 

months—A pplication, maintainability of. 

‘Section 105 (1) of the Bengal Tenancy Act speaks 
of an application for settlemfent of rent, and when the 
application is originally made, it is not necessary for 
the landlord or the tenant in making the application 
under the section to name any person. All that ig 
necessary is to indicate the holding in the record in 
respect of which the settlement of rent is sought. It 
is only after the application has been made (which 
must be made within two months of the publication 
of the Record of Rights), that the proceeding becomes 
a suit or in the nature of a suit to which the pro- 


visions of the C. P. C., would be applicable by virtue, 


of r. 63 (1), Appendix J, to the Bengal Tenancy Act. 
Where a landlord applies for enhancement of rent 
under s. 105 (1), Bengal Tenancy Act, against certain 
tenants, some of whom are dead atthe date of the 
application, provided the application is made within 
two months of the publication of the Record of 
Rights, the heirs of the deceased tenants can be 
brought on the record after two months. No ques- 
tion of lèmitation węuld arise in sucha case. C 
BIRENDRA KISHORE MANIKYA BAHADUR V. AMBIKA OH4RAN 
Durra, 43°C, led. 591; A. L.R. 1926 Cal 1037 142 
—---—— Sid C6—Decision under—Res judicata. 
A decision ina suit uflders. 106 of the Bengal 
Tenancy Ac} is dinal and operates as tes judicata, and 
e it is not permissible to re-agitate the question by way 
df defence to a suit forejectment, Pat Laur Sinan 
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&.113—Rent, reduction of —Keduction of area 
of tenure, effect of-—Diluvion. 

Under s. 113 of the Bengal Tenancy Act, the rent 
of a tenure which has been settle under Ch. X of 
the Act cannot be reduced on the ground of reduction 
in the area of the tenure. C Narcan CyaNnpra Basu 
v, HUJJATALLI Akon, A. I. R. 1926 Cal, 1240 470 


~ S 147A—Decree for enhanced rent on 
compromise—Failure of Court to record reascns, 
effectaof—Jurisdiction, maturt of—Want of juris- 
diction and illegality of procedure distinguished 

Collateral attack of judgments, when allowed. 

Non-compliance with the provision contained in. s. 
147A, Bengal Tenancy Act, that a Court shall not 

ass a decree under the section unless ib is satisfied 

or reasons recorded in writing that the terms ‘of the 
agreement or compromise are enforceable under the 
Act or that the enhancement is fair and equitable, 
does not render a decree for enhancement of rent 
passed on a compromise between the parties, null 
and void. Such a decree can be set aside in proper. 
proceedings but is valid and binding unless so set 
aside, as it cannot be said to have been passed with- 
out jurisdiction a 

Per Ghose, J.—-There is a distinction between cases 
where jurisdiction is assumed by a Court where ihere 
is absolute want of it and where the Court in the 
exercise of its jurisdiction acts wrongly in disregard 
of law. Where some essential preliminary is re- 
quired before a Court can entertain a suit or appli- 
cation and that does not exist the judgment of the 
Court assuming jurisdiction in such a case is a 
nullity. But where the Court has jurisdiction to 
entertain the matter but decides the case erroneously 
without having regard to the provisions of law, the 
judgment is nota nullity but must have due effect 
if it is not set aside by appropriate proceedings. 

Per Graham, J.—Jurisdiction is the power to hear 
and determine, and doesnot depend upon the regu- 
larity of exercise of that power, or upon the correct- 
ness of the decision pronounced, since the power to 
decide necessarily carries with it the power to decide 
wrongly as well as rightly. C IsHax OHANDRA BANIKYA 
v, Moomrag Kuan, 30 CO. W. N. 940; A. I. R. 1926 Cal. 
1101 770 


——— S. 153—Rent suit—Decree determining 

amount of rent payable— Appeal 

The plaintiff instituted a suit for rent alleging 
that he had acquired the interest of the deceased 
lessor from his only widow. lhe defendants contend- 
ed that there was also another widow and, therefore, 
the plaintiff had acquired only an 8 annas skare, and 
further that since the other widow was not made a 
party the suit was wholly defective, The trial Judge, 
who was specially empowered under s. 153, cl. (b) of 
the Bengal Tenancy Act to try rent suits, held that the 
deceased left only one widow and decreed the suit:. 

Held, that the decree was appealable unders 153 
of the Act inasmuch asit determined the amount of 
rent payable to the plaintiff by the defendants, thcugh 
the contention of the defendants was such that, if 
upheld, it would have entailed the dismiseal of the 
whole suit. O KAHIN SHEIKH v. SALIM-UD-DIN AHMMAD, 
A. L R. 1926 Cal. 1229 l 138 
—-—— §.153-—Suit for rent by landlord®-False 

averment of co-ekarer dandicrds by tenant— Decision * 

as to amcunt of rent—Appeal, right of. 

In a suit for rent the tenant may dispute the 
amount of the rent- ofthe tenure or ‘holding or the 


a. m LAKSEMI NARAYAN SINGH 
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landlord's title- to th8 entire rent or to the share of 
the rent which he claims and may allege that the 
amount of the rent or the share is less. In such cases 
if the defence igpmessed, the landlord is called upon 
to prove the amount of rentor is put to the proof 
of his title to the share or to the amount which he 
claims, as there is a real controversy between the 


parties on these points and the Court has necessarily. 


to decide a question of the amount of rent or the 
rent payable to the lar&llord, whichever way the deci- 
sion may go. 

‘There may be cases, however. where the aforesnid 
defences of the tenant are dependent entircly on 
his averment that there is a co-sharer or there are 
co-sharers. In those cases it becomes necessary to 
go into these defences only in the event of the 
Court finding that there is a co-sharer or that there 
are co-sharers. Jf the finding be that there is no 
co-sharer of the plaintiff the other questions do not 
arise and there is no occasion or necessity for the 
«Court to decide the question of the amount of rent. 
The decision of the Court in such cases, whether 
dismissing the suit onthe ground of non-joinder of 
plaintiffs or decreeing the suit in plaintiff's favour, 
does not expressly decide and cannot by implication 
be held to have decided the question. In such a case 
the tenant cannot get a right of appeal and defeat 
the provisions of s. 153 of the Bengal Tenancy Act. C 
SALIMUDDIN Anwap v. RAHIM Sueixu, 30 C. W. N. 850: 
À. I. R. 1926 Cal. 1113; 44 C. L, J. 414 1038 


8. 158—Court if can determine relationship 
of landlord and tenant in proceedings -under s. 158. 

In a proceeding under s. 158 of the Bengal Tenancy 
Act itis competent to the Court to determine whe- 
ther the relationship of landlord and tenant exists 
between the parties and, therefore, the jurisdiction of 
& Court to determine the area of a tenancy under the 
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section is not ousted by the fact that the tenant denies © 


the existence of such relationship. G KAILASH CHANDRA 





GaNTAIL v. MEHRRUDDI SHEIKH 604 
ss, 161, 167, 170 (3)—MMortgage of non- 
transferable holding, whether ‘ineumbrance'— 


Purchaser at rent sale not annulling mortgage— 

Mortgagee’s right to redeem purchaser. 

A mortgage of a non-transferable holding without 
the consent of the landlord, though it may not be a 
valid incumbrance against the landlord, is valid 
against a person who purchases the holding at a sale 
in execution of arent-decree against the tenant, as well 
as against the tenant himself. Where, therefore, a pur- 
chaser in a rent sale, fails to annul such an incum- 
brance within one year as required by s 167. Bengal 
Tenancy Act, he loses all right to avoid the same 
and the holding remains subject to the mortgage. 

Sections 16land 167, Rengal Tenancy Act, apply to 
all holdings, transferable as well as non-transferable, 
and are not confined in their operation to transferable 
holdings alone. À 

A purchaser in execution of a decree for ‘rent 
against a tenant does not step into the shoes of the 
landlord but becomes a tenant of the landlord. 

. The relative rights of a purchaser ofa holding rt 
a rent sale antl a mortgagee of the holding should be 
determined with reference to their position at the 
time of the rent sale: and if the purchaser at the 
` rent fale has not availed Himself of the privilege of 
annulling the mortgag® within the prescribed period, 


Ke holds-the property subject to the mortgage which: 


he is entitled to. redeem but the mortgagee jó- not 
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entitled to rad@eni the purchaser. Pat HARGOBIND Daa 
v, RAMCHANDRA JHA 309 
-— $.174—Deposit of mney in Court, whether 

compulsory—Court assuming jurisdiction where tt 

does not exist—IIigh Court, if should interfere im 

revision —Orders under s 174, whether appealable. 

"No appeal lies against an order passed under s. 174 
of the Bengal Tenancy Act. 

“Where an Appellate Csurt erroneously assumed 
jurisdiction by entertaining appcal against a non- 
appealable order, the High Court could and should in- 
terfere in revision. 

An application which would’ otherwise fall within 
the purview of s. 171 of the Bengali Tenancy Act does 
not cease to come under the’ section merely because 
instead of actually depositingemoney in Court for the 
satisfaction of the decree, theglecree was satisfied by 
an arrangement come to between the parties. C 
Hemanta KUMARI Dept v, RAJENDRA KISHORE NATH 
SARKAR, A. J. R. 1926 Cal. 1236 306 
— Sch, HI, Art. 3--Delivery of possession to 

landlord in execution of writ issued by. Court, whe- 

ther dispossession by landlard. 

Dispossession in execution of a writ issued by a 
Civil Court for delivery of possession to the landlord, 
is nota dispossession by the landlord within the 
meaning of Art. 3 of Sch. TII tothe Bengal Tenancy 
Act. Pat MAHADEO Rar v. PARGASH Rar 629 


Bihar and Orissa Municipal Act (Vil of 1922)‘, 
ss. 196, 203 (2:-—-Encroachment—Conviction 
undeys. 208 (2)—Requisition under s, 196, necessity 
of—Vesting of property in Commissioners, whether 
should be proved. 

Failure to comply with a requisition issued by the 








-Commissioners unders 196 of the Biharand Orissa 


Municipal Act is a condition precedent to the lability 
of a person to Be fined under s. 263 (2). Further, in 
order that s. 196 may come intg operation there must 
be proof that the property in respect to which the 
offence is alleged to have been committed has vested 
in the Commissioners. Pat Rapua Kisacx Marwari 
v. DurEROR, 27 Or. L. J. 1111 ° 423 
—— S. 377, scope of*-Contract, cases of. 
Section 377 of the Bihar and Orissa Municipal Act 
does not cover cases of contract. Pat RAM BILAKH 
SINGH v CHAIRMAN or DINAPURE NIZAMAT MUNICIPALITY, 
7 P. L. T. 529; A. Ie R. 1926 Pat. 162 128 


Bombay District Municipal Act (IH of 1901), S. 
86—Cr. P. C. (Act V af 1898), 3. 435—Magistrate's 
order on appeal—Revision, whether competent. 

When a Magistrate heirs an appeal under the 
rovisions of s. 860f the Bombay District Municipal 
ct, he is merely an appellate authority having jur- 
isdiction given by the Act to deal with questions of 
civil liability. He is notan inferior Criminal Court 
and, therefore, his order cannot be revised by a High 
Court under s. 135 of the Or. P. CG. S KARACHI MUNI- 
CIPALITY V. JAFFERJI Tarangt, 27 Cr. L. J. 1127 647 


-— 55, 99, 140, scopeof. See Bomagy DISTRICT 
Poticz Act, 1890.8 61 7 744 
s, 151, sub-s. (1), cl. mM — Keening wood for 
sale, if amounts to ‘storing’ wool—Conviction, 
legality of. ° . 
-Keaping wood for sale will ananh? to ‘toring’ 
wood within the meaning of s. 151, suP-s. (I), el. G 
ofthe Bombay District Municipal Act even if the 
wood was-brought foe the -purposes of the day's 





business and disposed of on that. very day orfihg ° 
. e 


+ 
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» next day; if the wood’. was ‘kept - in” Phe: placè. for: 


business purposes. B EMPEROR v. NANURHAT HAJI 


-AumMeED, 28°Bom. L; R. 3070; 50 B,. 760; A. IR, 1926- 


Bom. 546; 27 ‘Or. L. J, 1178. 811 

Bombay District Police Act {IV -of 1890), 8. 64, 
Cl. (a)—Driving vehicle without lighis aftér sunset 
—Ignorance of law, whether ‘lawful excuse, _ 
The fact that having regard’té the local conditions 


many bullock carts come within the area cês town. 
from villages, that the villagers-are ignorant people - 
whe do not know the law and oftén bring no lights. 


with them and that sueh- a state of things has been 
going on for’along, time without inconvenience to. 
the public is no defence to a charge for’ having 
driven a vehicle without lights as required by’s. 61, 
al, fa), Bombay District’Police Act. Mére ignorance 


of law is not a ‘lawful excuse’ within the meaning’ of: 


B EMPEROR v. OHHITIA DHURIYA, 28 Bom. 


the section. 
976. 


L. R. 1058: 27 Or. L. J. 1216 


s, 61, cl. (a)—Driving vehicle without light-- 


“Lawful excuse” what constifites—Duty to provide 
vehicles with lights, unexpected detention till dark, 
whether lawful excuse. 

The accused went away from his village one 


morning and either did'not'or could not retirnm in. 


the evening before Jamplight time with the result 
that when, in‘ order to get back to his village he had 
to cross a Municipal road which was within the area 
to which cl. (a) of s, 61 of the Bombay District -Police 
Act applied, he was without sufficient light. There 
was nothing to show that he was accidentally or 
unexpectedly without a light: ba 

Held, that the accused had no ‘lawful excuse’ 
within the meaning of s.61 (a) for being without a 
light and could be convicted under the section. 

Per Fawcett, J—The word ‘lawful’ as used with 
the word ‘excuse’ in cl. fa) of s, 61 of the Bombay 
District Police Act conveys the idea that the excuse 
is (a) reasonable and (B) not opposed to any law ‘or 
principle of law. 

The fact that a lamp or lantern can-be carried on 
orina vehicle so as tobe 1% when required, isan 
important factor to be taken into considération in 
considering whether an excuse is reasonable. 

The duty to provide a lamp is now well recognis- 
osd in India as regards motor cars and the same 
principle applies equally te any other kind of. 
vehicle. The mere excuse, therefore; that the accused 
was unexpectedly kept out till dark is: not, in the 
absence of exceptional circumstances, -a reasonable 
one. 


The- words ‘lawful excuse’ should receive a con- 


struction tending to promote the object of the ‘*snact- 


ment rather than to defeat it. 

Per Shah, J.—What is a lawful excuse is-a question 
which has to be determined on the facts and circum- 
stances of each case. B EMPEROR v. Branepa FAKIRA, 
28 Bom. L. R. 1061; A. I. R. 1926 Bom 530; 27 Or, L. 


J. 1182 


8. 61, Gl. (aj)—Bombay Government Notifica- 
tion No. 781 of 1919, *effect of—Street vesting in 
Municipalay—Conviction under s. 61-A, legality of. 
The mere faet that lands used as streets vest for 

«the time being in a Municipality as trustees under 

the Bombay District Municipal Act, doeg not prevent 
the lands being’ indluded within the limits of a town 
‘tér the purposes of Land Revenue Administration’ 
within the meaning of the Bombay Government Noti- 
~Gicafion No, 181-98 1919s. . 
+ 
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By virtua of the said Notification, s. BI-A of the 
Bombay District Police Act has been extended to the 
streets of Borsad. The meaning of the said Notifica- 
tion is-simply- that so: far as, by @ny map: or: other’ 
authorised act of’ the Land Revenue Administration - 
certain lands have been included within the limits of. 
a particular town or village méntioned: in the’ Notif- 
cation, s. 6{-A* extends to those lands. 

Per Madgavkar, J.—The question whether the: 
ownership of‘ any lands within fhe limits of the Land’, 
Revenue Administration vest in any particular per-- 
son or a corporation is irrelevant for: the purposes of 
a- conviction under s: 61-A of the:Bombay District: 
Police Act, B Crunmat Harcovan v. Hirperor, 28- 
Bom. L. R. 1023: 27 Or. L. J. 1148: 663" 

S: 61, cl. (f)—Offénce.of causitig obstruction 
to public street—License of Municipality, whethér: 
good defence~-Bombay District Municipal Act (IIT 
of 1901), ss. 50, 90, 189, 140, scope of. ie 

Authorisation by a Municipality to use: a portion 
ofa publi¢-street for the purpose of ‘exposing logs of 
timber for sale‘does nòt exempt a‘ person from: lia~- 
‘bility to beprosecuted under s. 61, cl. (f) of the Boma 
bay District Police Act for: ciusing obstruction in 
a public street. 

Public streets are vestéd in a Municipality for the 
purpose of being maintained as-public streéts A Muni-- 
cipality should not allow a permanent obstruction to 
be maintained in a public street vested in it and in: 
the absence of statutory: provision tò that efféct, it 
has-no power.to divert:a portion of a public street. 
for the purpose of exposing timber for sale. 

The licensing ofsuch æ diversion is not authorised 
either by the general power of a Municipality to 
discontinue or stop up a-public street, or by ss. 139. 


` J40 or 90-of the Bombay. District Municipal Act. B- 


EMPEROR v. VISHVANATH Nana Karre, 28 Bom. Ta. R.. 
1033; 50.B. 674; 27 Cr. L.J: 1160; A. I. R.. 1926 Rom. 
939 744, 


Bombay High Court Otigthal Sidé Rules, r: 193: 
—Leave to defend—Extension of time—Chamber 
Judge, whether has power to extend—C, P.C. (Act Y 
of 1908), s. 148;0. XXXVII, r. 3. 

By virtue of the provisions contained in sub-r.-(2) 
ofr. 193 of the Bombay High Court Original Side 
Rules and s. 148, C. P. C., a Chamber Judge bas ax 
discretion, in a fit case,to extend the period of ten 
days fixed by r. 193 (1) for making an application for 
leave to appear and deéfend in cases to which- 
QO. XXXVII, r. 3, C. P. O., is applicable. B MOHANLAL 
Manorpas GORADIA V. DARUWALA, 28 Bom.. L. R. JOFO; 
A. I. R. 1926 Bom. 578 766 


r. 329—Wrongful injiunction—Amount of 
damages—Damages over Rs. 1,000, whether awardable 
—C. P.C. (Act V of 1908), s 95, anplicability of. 
In view.of the provisions- of r. 329 ofthe Bombay- 

High Còurt Original Side Rules, the amount of 
damages awardable to a defendant as compensation: 
for an injunction wrongfully obtained against him hy 
the plaintiff in a suit on the Original Side of the 
Bombay High Conrt,.is-not limited to the-amount of 
Rs 1,000 prescribed by s 93, C.P.C. B-Axspbr 
RAHMAN v: MUNJIRHAL.KHATA0O &' Ço., 28- Bom. L. R; 
1077; A. I. R. 1926 Bom. 523 #763: 


Buddhist Law, Burmese, See CHINESE CUSTOMARY. ° 


Law Wa 876. 
—--— Inheritance—Kittima, whether can claim 
. Orabu s ghare—Mya Nee, meaning. ofa- E S 


_ Vol. 97] a 
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The expression Mya Nge is an extremely loose one, 
and is indiscriminately applied by a Burmese woman 
(generally as an abusive epithet) to any other woman 
with whom her kusband may have sexual intercourse. 
It does not necessarily mean a lesser wife. 

Obiter—The right of a kittima to claim the orasa’s 
quarter from the surviving parent, even if he or she 
isthe only child, is open to doubt. R MUHAMMAD 
Aumin v. Ma Kyay, 3 Bur. L. J. 108; A. I. R. m 

a 


ang. 41 2 

Bundelkhand Land Alienation Act (lI of 1903), 
ss. 6, 8,9,16—-Simple mortgage between members 
of same tribe, validity of—Mortgagee, if can scll. 

Held, by the Full Bench, (Boys, J., dissenting).— 
Section 9 of the Bundelkhand Land Alienation Act 
does not apply toasimple mortgage between mem- 
bers of the same agricultural tribe. 

Per Boys, J.—Mortgages between members of the 
same agricultural tribe can be remodelled by the 
Collector under s. 9 (1) of the Bundelkhand Land 
Alienation Act. 

. There is good ground inthe Act itself to justify 
the conclusion that the Act in no way deals with 
blienations whether permanent or otherwise, between 
members of the same tribe, and if so s. 16 of the Act 
also must be interpreted as having no bearing on 
mortgages between members of the same tribe. 

. Per Walsh, J.—The policy of the Bundelkhand 
Land Alienation Act is to keep out outsiders and its 
plan isto control contracts of attempted alienation 
which would have the effect of placing immoveable 
property permanently inthe hands of persons not 
members of the agricultural tribe. A RAM SAHAI 
BINGH v, Desr Din, A. I. R. 1926 All. 617; 24A. L.J. 
945 455 


Burden of proof—Debtor and creditor—Suit on 
` bond said to be lost—Alternative plea of payment, if 
_ relieves creditor from proving loss of original— 

Pleadings. 

If ina suit based upon a bond, said to be lost, 
the execution of the bond is denied by the defend- 
ant, the alternative plea that bond was paid does not 
amount to anadmission ofits execution so as to 
relieve the plaintiff from proving the loss of the 
original deed and to entitle him to sue upon a copy 
efit. A MUHAMMAD ZAFAR V. ZARUR HUSAIN, 24 A. L. 
J. 964; A. L R. 1926 All. 741 82 


Calcutta Municipal Act (H of 1923),s. 363— 
‘New building’, meaning of—Building completed 
before new Act—Magistrate's power to take action 
under s. 8683 of new Act—Notices served under s. 449, 
old Act, effect of. 

A building completed prior to the commencement 
of the Calcutta Municipal Act, 1923, is not a ‘new 
building’ within the meaning of the said Act. 

A Magistrate cannot take action under s 363 of the 
Calcutta Municipal Act of 1923 in respect ofa build- 


ing completed before the commencement of the Act, 


even though notices had been served on the owner 
before the passing of the new Act, by a Sub-Com- 
mittee to show cause under s. 449 of the old Act and 
the owner had betn summoned on several occasions, 
after the new Act came into force, to appear before 
the Committee of the new Corporation. 

The provisions of s. 449 of the old Act cannot be 
carried out by means of tke procedure set forth in 
s. 363 of the new Act.. (GC Satish OHANDRA Bose v, 
CORPORATION or Carourta, 44 C. L. J. 37; 27 Or. L. J. 
1146; A. I. R. 1926 Qal. 1138 . 666 
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Calcutta-Police Act. (IV of 1866), ss. 7, 76— 
Beténtion in Police custedy—Deputy Commissioner, 
power of.® 
It isnot the duty ofthe Deputy Commissicner of 

Police, Calcutta, who is a@ustice of the Peace, to 

place an offender forthwith before a Magistrate. inas- 

much as there is no period mentioned in the Calentta 

Police Act within which this must be done and as a 

Justice of the Peace the Deputy Commissioner is entit)- 

ed to take such steps as may be necessary to ccmplete 

aninvestigation before placing the matter before a 

Magistrate. CO BRILAL AGARWALA v. EMPEROR, 44 C. L, 

J. 134; 27 Cr. L. J 1185 945 

$.76—Deputy Commissioner of Police — 
Detention of person arrested without warrant longer 
than is necessary to bring bim before Magistrate, 
legality of—Detention for Police investigation, power 
to order, . 4 
Held by the Full Bencl.—<A Deputy Commissionér 
of Police of Calcutta, cannot, by virtue of his powers 
as a Justice of the Peace or otherwise, lawfully order 
the detention in Police custody of a person arrested 
without a warrant, for any longer time than is Lecces- 

sary to enable such person to be brought befcre a 

Presidency Magistrate. Nor can he lawfully crder 

that the detention of any such person as aforesaid at 

a Police Station orin Police custody shall continue 

until the Police investigation shall have bcen fa) 

further advanced or (b) completed, notwithstanding 
that the time within which such person might hava 
been brought before a Presidency Magistrate hag 

elapsed. CG MUHAMMAD SULEMAN v JÈMPEROR, 230 C W. 

N. 985; 44 O. L. J. 138; A. I. R.1926 Cal. 1121: 27 Or 

L. J, 201 (F. B.) 961 


Calcutta Rent Act (lil of 1920), ss. 9, 19— 
Agreement to pay salami made before [5th March, 
1920, whether affected by the Act. 

A landlord’s right to recover from tenant an 
amount payabte as salami. according to an agreement 
entered into before the 15th March, 192Q is not affect- 
ed by the provisions of Act®III of 1920. C Ray 
CHUNDER BEROWGIE Y, Gowri Natu DUTT, 53 C. 492- A, 
I. R. 1926 Cal. 27 y : 376 


Calcutta velo age a Traffic Act 
(XII of 1923), s. 4 (2)—"Lires in,” meaning of 
— Residence for four days, whether sufficient. | 
A residence ina brethel for about four days lefore 

rescue comes within the meaning of the words “lives 

in“ in s. 4 (2) of th® Calcutta Suppression of Immeral 

Traffic Act. The whole purpose of the Act woulk be 

frustrated if a girl has to be an ordinary resident 

before the section can come into operation. C 

HeMANGINI Dasr v. EMPEROR, 30 C W. N. 768: A. IR. 

1926 Cal. 944; 27 Cr. L. J. 1066 42 


Cantonments (House Accommodation) Act (VI 
of 1923), ss. 18,19, 21—-Enhancement of rent by 
Committee—-Question of ‘rent raised only after 
commencement of tenancy-—Enhanced rent from 
commencement, if can be claimed. 


Section 18 of the Cantonments (House Accommoda- 
tion) Act applies only to cases wherg reng is fixed by 
the Committee of Arbitratioh upon a requisition by 
the owner af the very commencement of the tenancy. 

Therefore, an owner cannot claim @nhanced rent 


from the commencememt of the tenafcy where he *,. 


yaises the question of rent after tht *tenancy has 
begun. i 


e 


A tenancy is deemed to commence frem the dafe , 


of occupation by the éenant with the knowledge of 


the landlord, even though informal correspondenff as ° 
ad e 
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Cantonments (House ‘Acgommodation) Act— 
coneld. _ 


" vepards the raising of rent goes on between the 


parties thereafter, 
R. 1926 All. 746 


C. P, Tenancy Act (XI of 1898), s. 46—Occupancy 
holding—Sale— Registration in contravention of 3. 46, 
effect of—Jurisdiction of Civil Court. 

Registration in contravention of s.46 of the C. P. 
Tenancy Act, whatever be the cause that led to the 
contravention, whether it be fraud, ignorance or in- 
advertence, is ineffectual and must be ignored. 

Where registration ofa transfer of occupancy Jand 
has to be ignored onthe ground thatit is in con- 
travention of law, thefe.is no transfer in cases where 
registration is compulsory and the jurisdiction of 
the Civil Courts is not barred, N OHINDHU v. RAMESH- 
WARNATH, 22 N. L. R. 128 e 1015 


C. P. Tenancy Act (| of 1920)—Lease for vege- 
table gardening—-Purpose, whether agricultural— 
Lessee, whether tenant—Malik makbuza—Suit for 
possession—Occtipation for 12 years previous to 1884 
—Defence, whether valid- Suit dismissed—Cause of 
action not subsisting. 

Where land is let for the purpose of growing vege- 
table crep, the holder of such land comes within the 
eategory of a tenant as defined in the Tenancy Act 
because cultivation of gardens, orchards or planting 
of agricultural gardens is a species of agriculture. 
The mere circumstance that the period or the term 
for which he holds the land is only a part of the 
year or particular season of the year does not, make 
any difference in his status as a tenant. 

A recorded malik makbuza proprietor of land is 
prima facie entitled to ejecta person from the land 
unless the latter succeeds in establishing that he has 
acquired a right of occupancy in the land by virtue 
of his continuous occupation thereof for at least 12 
years prior te 1884 when the old Tenancy Act of 
1883 came into force. Gorab Rao v., Siraram, KAN 


L. J. 215 


Cess Act (B. GO, IX of 1880e,°s. 6, Chs. Il, and V 
—Cess on vent or royajty under mining leases, 
whether recoverable under Ch. 11. 

Rent or rovalty payable under a mining lease 
does not come within Ch. IL ofthe Cess Act, which 
relates to assessment of cess on the annual value of 
lands and not to assessment on the®annual net profits 
from mines, ete., and, therefore, is not recoverable 
under that Chapter. Pat Kcsunpa NAYADI CoLLivrins 
Lrp, v. BHOLANATH SARKAR, (1926) Pat. 265; A. L R. 
1926 Pat. 430 476 
Chinese Customary Law—Wife's right to &cquire 
 property—Justice, equity and good conscience— 

Chinamen of Burma, law applicable to—Burma 

Laws Act—Joint acquisition, presumption of equal 

ownerthip. be aie, 

Where property has been jointly acquired by a 
Chinaman and his wife and there is nothing to show 
the extent of the funds supplied by each, each will be 
entitled to fhe ofvnershipof the property to the extent 
of one-half., 

There is noestth thing as Chinese Buddhist Law 
and the only Buddhist Law known tothe Courts of 
Burma is the*Burmese Buddhist Law. 

The applicatio& of Chinese Customary Law to 
Chinese Buddhists of Burma cannot be said to be 


A JABYANT Rar v. J, Luck, A. I. 
71 


* in accordance with justice, equity and good con- 
; scidgce inasmuch ag immigrants ‘usually evolve 
|] B + 


* “ 
@- | | 
. e 


INDIAN OASES, 


11926 
Chinese Customary Law—coneld. 


customs of their own, A decisio? according to the 
law of the forum would be more in accordance with 
justice, equity and good conscience. 

The rule of Chinese Customary Jaw that all the 
property of the wife, however, inherited or acquired 
belongs to the husband deals only with property 
brought by the wife on marriage and not to sub- ' 
sequent acquisitions and the ruleis further contrary 
to justice, equity and good conscience. R Man Han 
v. V. R. M. A. L, Wiru, 4 R, 11056 A. I. R. 1926 Rang. 
172 s . - 876 


Chota Nagpur Tenancy Act (VI of 1908), ss. 
46,139, 139A—Surzt for ejectment of under- 
tenants by immediate landlord—Jurisdiction of 
Civil Court. 


In view of the provisions of ss. 46, 139 (8) and 139A 
of the Chota Nagpur Tenancy Act, no suit could be 
brought in a Civil Court for the ejectment of an 
under-tenant by his immediate landlord. Pat MADHAB 
Poppar v. LALL SINGH BHUMI, (1926) Pat. 288; A.I. 
R. 1926 Pat. 103 175 


—— $, 50— Application by landlord for acquisi- 
tion of land—Denial of title by tenant—A pplication 
rejected noton ground of denial—Forfeiture of 
tenancy. 


Denial of the landlord's title by a tenant in pro- 
ceedings under s. 50 of the Chota Nagpur Tenancy 
Act causes a forfeiture of the tenancy only where the 
claim of the landlord under the section is dismissed 
on the ground of the denial of tenancy. Pat BHINKU 
gee v. BENGAL Nagpur Coan Co. Lro, (1926; Pat. 
33% i - 123 


mn S. 139 (2)—Suit for determination af rent— 

Suit against tenureholder not raiyab—Jurisdiction 

of Revenue Court. 

In order that a suit or an application for determin- 
ation of rent may .fall within the purview of s. 139 
(2) of the Chota Nagpur Tenancy Act itis not neces- 
sary that the tenant should be an agricultural ratyat, 
all that is required being that the rent should be 
payable for agricultural land. Pat PRATAP UDAINATH 
SAH Deo v. LaL Gosso NATH Sau Deo, 7 P. L. T. 641; 
A. 1 R, 1926 Pat. 527 789 


—m S, 13 9A—Amending Act (VI of 1920)—Suit 
by tenant against landlord for possession—Cause of 
aclion before introduction of Amending Act—Civil 
Court, jurisdiction of —Statutes, retrospective effect of 
— Right of suit, vested right. 

e Section 139A of the Chota Nagpur Tenancy Act 
does not bar the institution of a suit by a tenant 
against his landlord for possession in a Civil Court 
where the cause of action has arisen before the intro- 
duction of the said section by the Amending Act of 
1920 and the result of applying the new provisions 
would be to deprive the plaintit of his right of action 
altogether. 

Though an Amending Act merely directing that 
suits of a certaiu nature shall ke tried in a certain 
Court and not in another Court may ke a matter of 
preced ire, yet where the result of insisting on the 
amendment would be to take away a vested right to 
bring an action, Courts will be very slow to give 
such in effect to the Amending Act. A right of suit 
is avested right. Pat Cno- LAL NANDKISHORE NATH 
Suan Dgo v, Tena Spem, (1926) Pat. 293; A. I. R. 1926 
Pat, 561 ae ee 508 
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Clty of Bombay Pollice Act (IV 071902), s. 22 


(1), scopeof. ° 

Sub-section (1) ofes. 22 df tlee City of Bombay Police 
Act, 1902, which entitles the driver of a vehicle 
intending to pull up to'doso at the extreme side of 
the street along which he is proceeding, does not 
justify overtafing cars which were going slowly. 
B KHODARUX v. EMPEROR, 28 Bom. L. R. 1066; A.L R. 
1926 Bom. 564; 27 Cr. L. J. 1213 973 


Givli procedure, appointment of guardian ad litem. 
"See MINOR 152 


è 
Civil Procedure Code (Act V of 1908),es. 11— 
, Deed of dedication—Sutit for possession of some pro- 

perties covered by deed—Court holding deed to be 

tnvalid—Subsequent suit for declaration in respect 
of all properties—Valuation of second suit beyond 
|- jurisdiction of first Court-——Res judicata 

The plaintiff brought a suit for declaration and 
possession of some of the properties covered by a deed 
of dedication but the Court held the deed to be in- 
valid. Subsequently the plaintiff brought a suit for 
declaration and injunction in respect of all the pro- 
perties covered by the deed of dedication. The valua- 
tion of the second suit as put by the plaintiff was 
beyond the jurisdiction of the Court which tried the 
first suit: 

Held, (1) that the decision in the first suit as to 
the invalidity of the deed of dedication could not 
operate as res judicata in the second suit. 

(2) that, however, so far as the actual property in- 
volved in the first suit was concerned, the decision 
operated as res judicata. CO Drupap CHANDRA NASKAR 
v. Binpumoyi Dasr, 43 O. L. J. 606; A. I. R. 1926 Cal. 
1053 209 

S.11—Issue not framed—Decision, whether 
rès judicata. 

Per Graham, J.—Even if a particular matter be 
not included in a formal issue, if it is directly and 
substantially in issue between the parties, and if there 
bes a decision thereon, it will operates as res judicata, 
C RAHINI NANDAN OuAUDHURI V, JADUNANDAN CHAUD- 
'HURI, 80 C. W. N. 873; A. I. R. 1926 Cal. 1022 73 


s. 11—Res judicata—Adjudication not 
necessary for decision, whether operates as res 
. judicata. 


An adjudication which is wholly unnecessary fer 
the complete adjudication of the case and the grant- 
ing of the relief prayed for in the plaint, does not 
operate as res judicata, in a subsequent suit. 

If in a mortgage suit the plaintiff does not mention 
the prior mortgage and does not seek to avoid it on 
the ground of non-existence or invalidity, nor prays 
to have the mortgaged property sold free of that 


mortgage, any adjudication by the Court about the, 


non-existence or invalidity of the prior mortgage is 
uncalled for as being unnecessary for the. decision of 
the suit as brought by the plaintiff and will not 
affect in that or any subsequent suit the rights of the 
prior mortgagee or his representative-in-interest, 
even though the latter was a party to the suit as a 
‘purchaser of the mortgaged property. N BALWANT 
Vv, MANOHARDAS RANGILDAS 977 
s. 11—Res judicata~ Decision that document 
was not proved, whether operates as res judicata in 
subsequent suit. 

Where, in a previcus suit, the question whether 
the &efendant had executed a particular kabuli at to 
the plaintiff «vas a materigl fact in issue and it was 
found „that the.plaintiff had failed to prove that the 
defendant had exacuted the same, the plaintið cannot, 
jn a subsequent suit, be allowed toprove that it is 
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genuine ang rely on itas an admission of tenarcy, - 


C KERAMAT ALI KHAN e. KRISHNA NANDI CHOWDHURI, 

A. I. R. 1926 Cal. 1228 ‘ 291 

——— S, 11—Res judicata—Suing in same capacity, 
necessity of. 

In order that a previous decision may operate ag 
res judicata it is necessary that the previous suit 
must have been between the same parties and the 
parties must have been litigating in the same capacity 
as in the subsequent suit. A previous decision, there- 
fore, in which some of the parties were litigating in 
their individual eapacities cannot operate as res 
judicata in a subsequent suit, where they sue along 
with other persons who were not parties to the 
previous suit, as representatives of a portion of the 
public under O. I, r.8, CP. C. O HARI KIRHAN æ 
RAGHUBAR Dayar, 3 O. W..N.°645; A. I R. 1926 Oudh 
578 Š 853 


S. 11—Suit for declaration of title on basis 
of adverse possession—Previously dismissed suit not 
based on adverse possession— Res judicata, 

A suit for declaration of title on the basis of adverse 
possession is not barred by the rule of res judicuta 
where at the time of the institution of the previous 
suit the plaintiff had not yet acquired title by adverse 
possession. LDrpiSanalv. RaAMJI Lat, A.I. R. 1926 
Lah. 668; 27 P. L R. 617 170 
———— 8$. 11, Exp. IV—Res judicata—Omission to 

plead counter-claim or equitable set-off in defence, 

effect of. f 

If a person, who could put forward a counter-claim 
or plead an equitable set-off in a suit, does not do so, 
his subsequent suit on such a claim or his clajm to 
the set-off is not barred by res judicata. M Draxsua- 
RAM CHANDRAMOULI V. GUNDASATYA NARAYANA, 24 L, W. 
282; A. I. R. 1926 Mad. 1020 483 


S. 20 (cj)—Debtor and creditor—“Cause of 
action”, whether arises at creditos’s place of 
residence. 


The ordinary principle of law is thatthe debtor ` 


shall find out his creditor and pay him at the latter's 
place of residence or place df business, so that part 
of the cause of aclion ona debt arises in the plece 
where the creditor resides. M  Srryaxarayaxa 
SaSTRIGAL V. VISWANATHA AyyaR, 24 L. W. 876; ALL 
R. 1:26 Mad. 1207 1027 


2 
8, 22—Transfer, ground for. 

An order for transfer should be made only if. the 
preponderance of convenience necessitates such & 
course. L BurMA Or Co. v. Messrs. K. B. ADANJI 
MaAMOONJI & Sons 390 

— ss. 22, 23, O. VII, r. 10-—-Suit triable by 
two Courts—-Court in which suit is instituted whether 
can return plaint for presentaiton to the other Court 

—Plaint,when can be résurned—Procedure to be 

followed by party desirous of transfer. 

If a suit can be instituted in more than one Court 
and is instituted in one of such Courts, the defend- 
ant may apply under s. 22, O. P. O., to have the suit 
transferred to another Courteand the*Apfellate Ccurt 
to which both the Courts are subordinate or the High 
Court may transfer such suit. Put,the Court in 
which the suit is instituted cannot retwrn the plaint 
for presentation to another Court inasmwch as a plaint 
can be returhed for presentation ¢to gnother Court 
only where the Court in which the suit isipstituied has 
no jurisdiction to entertain the same, 
BANERJEE v. Ranvan BAGTANI 


< 


C RAKHALRAJ ® 
79. 


* 


+ 
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- si 34— Interest on damages, digeretion ‘of 

* Court to grant—‘Decree or payment of money’, 
whether includes decree for payment of damages. 

“A Court can, in its discretion, allow interest on 
damages from the date of plaint under s. 34, O. P. C. 

‘Per Venkatasubba Rao, J/.—The expression “decree 
for payment of money” ins. 34, C. P. O, must be 
construed as. including a claim to unliquidated 
damages. 

-A claim to interest prior to suit must be deter- 
mined with reference to the general law, whereas a 
claim for the period during which a suit is pending, 
is governed by a specific „provision s. 34, O. P: ©. M 
RAMALINGAM OHETTIAR V. GORULDAS Mapavsı & Co, 
5) M. L. J. 243; (1926) “Me W. N. 691, A.I. R. 1926 


. 1021 871 
aene 35, See Costs ; 133 


„——— 5, 47. SeeC. P. C., 1908, O. XXX1Y, r 14 


s. 47— Executing Court, if can go behind 
decree—Contemporaneous agreement not to execute 
decree, if can be given effect to m execution. 
Tt is not open to the Executing Court to go behind 

the decree itself and to find that there wasa con- 

tamporaneous agreement that the decree should not 
be executed. © Dwarka Natu Karuakar v. LALIT 

Monan KARMAKAR 576 


— s. 47—Question relating to execution arising 
after sale, if fallg within s. 4?—Decree-holder 
becoming auction-purchaser, effect of —Limitation. 
Where a question really relates to the execution of 

a decree and arises between the decree-holder afd the 
judgment-debtor, the mere fact that sale has been 

‘effected in execution and the decree-holder has 

become the auction-purchaser does not take the matter 











An application under s..47, C. P. C., 
the residuary grticle. CG ABDUL KADER vV. AMBIKA 
CHARAN BHUIYA ia 697 
s. 47—Rival decree-holders, contest between 
—Decision, whether appealgble—Application ` -by 
decree-holder for payment of money in rival decree- 
holder's suit, without impleading judgment-debtor as 





party, maintainability of—Deposit as security in ` 


certain suit—Priority of decree-holder in that suit. 

A decision by an Executing Court on a contest 
petween two rival decree-holders yith regard to a 
sum of money belonging to the judgment-debtor 
without the judgment-debtor on record as a party 
does not come under s. 47, C. P. O., and is not appeal- 
a the disposal of an applieation to enter up 
satisfaction ofa decree, the judgment-debtor, “to re- 
lease certain moveables from attachment, deposited 
the decrees amount into Court. The Court held that 
the decree had been satisfied and while an appeal by 
the decree-holder was pending against this order 
another decree-holder appliéd for payment out of 
money in deposit in Court to himself without filing 
an execution application in his own suit and without 
impleading he udgmenj-debtor asa party to his 

ication : 

PP old. (1) that, the applying decree-holder could not 
be held to be, the representative of the judgment- 


“debtor for the, purposes of tle sum ab issue and an 


order on the gpplécation was not one “under s. 47, 
C.P. C., and was not appealable ; 


e (2) that thé decree-holder not having applied for 


pxecgtion of his own decree had no locus standi ina 
e s j 
6 : a 


isə governed by. 
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rival decree-holder’s: suit-to* put im any application. 
His proper course.was to, have. put in.an execution 
petition in his-own suit, asking for the transfer to his. 
suit, of the amouns-deposited to the qredit of the rival 
decree-holder’s suit; and then for the -p£yment of thig 
amount to him: l — 

Held, further, (1) that the amount deposited into: 
Court was security for the satisfaction, of the deeree, 
in the suit to the credit of which it was. deposited; 
and the decree-holder in that sujt had a first claim 
over it; 6 É 

(2) that the fact that the District-Munsif: held-that 
the decree was satisfied did. not extinguish: the 
superior claim of the decree-holder for-ever; and-that 
the amount resumed its. character as.security. when 
the decree of the Munsif was reverséd ‘ins appeal. 
RAMANATHAM CHETTIAR v. KARUPPAYYA DADAR, (1926) M. 
W. N. 683; A. I. R.1926 Mad 1104; 51M: L.J: ae 
i §&, 47, O XX, fe 11 (2)—Schedule Notifiea- 

tions. of Burma—Order for payment by instalments, 

whether could be passed: after decree without decree-. 
holder's consent, whether appealable. 

Under the provisions of-the Schedule Notifications: 
of Burma altering O. XX,r.11 (2), C. P. O., an order 
for payment of ‘decretal amount by-instalments can 
be passed in Burma-after the passing of the decree: 
merely after notice to the decree-holder and without. 
his consent The question, whether such an. order 
should be passed or not falls within:s, 47, C. P. O}. 
and.the order is appealable as adecree RSava 
Harr v, Ma Pwa Sa; 4 R: 247; A; L R.1926- Rang, 
192; 5 Bur. L. J. 143 


——— S, 47, O: XXI; re 22—Erecution sale—Notice 
under O. XXI, r, 22 not served—Application to. set 
aside, nature of—Second appeal, whether liées- 
Limitatton—Limitation Act (IX of 1908), s. 18), 
Sch. I, Art. 18. i | 
An application to set aside an execution salè on the. 

ground that no. notice was served as required hy 

O. KAT, r. 22, ©. P-O., falls within s. 47, C. P. O. 

and a second appeal lies to the High Court from orders 

passed thereon. 

Such an application is governed by the three years’ 
rule of limitation and time begiris to run from the 
date of the sale’ Pat-Benari Tian Mirrer.v. Tanvkk: 
Lat MANDAR, A I. R. 1926 Pat, 397- 7 98: 


Delivery of specific items to plaintiff before actual’ 
division and casting of lots—Application fór re- 
delivery whether maintainable. 

Ina suit for partition where division of property: 
has to be made-and lots.cast: before the share of 
each decree-holder could be-ascertained: it: would rot: 
be proper for the: Court in execution’ to ordér: 
delivery of particular items to the decree-lioldsr, 
and where such an order is made, the judgment’ 
debtor or his transféree, where his rights liave been; 
transferred, can apply in restitution-for re-delivery 
of the property under s. 47, ©. P. Œ., even though an 
application undcr O. XXI, r.102, be barred. It is 
immaterial that the order for delivery was made after 
notice to the judgment-debtor. M SINGAVARPU RAJA- 
RATNAM Vv. Hassani, 24 L. W. 254: 51 M. L. J. 255::A. 
1. R. 1926 Mad. 983 1031 

$.60—Impartible gstate, whether inalienable 
and exempted from attachment—-Obari village-in 

Damoh District, C, P., nature of—-Exemption from: 

attachment—Byrden of proof.. - 7 ; 


K 
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The mere fact that property is impartible does 
not make it inalienable and as such exempt from 
‘attachment and sale in execution ofa decree against 
the holder. thereof. 

“The burden of proving that a property such as 
an Obari village, forms an exception to the ordinary 
.rule in the matter of attachment and sale in execu- 
tion of a:decree lies on'the judgment-debtor who 
“olaims such an exemption. 

There is nothing in the nature of the estate held 
by an’ obaridar in villages in the District of Damon 
zia the Central’ Provinces, which precludes tke holder 
of the estate for the time being from alienating tlie 
.property or any portion ‘thereof and a creditor of 
-the:sholder thereof can‘ proceed against it in satis- 
‘faction of his claim against him. N RAGHURAJ SINGH 





y. DEBISINGH 721 
s. 64. See OP: O., 1908, s. 73 496 
s. 64, O. KAI, r. 57—Atiachment of 





property ceasing under O. XXI, r. 5?—Alienation 
‘by gudgment-debtor béfore re-attachment, validity of 

» ~—r~Auctiun-purchaser, rights of. 
| A transfer by a judgment-debtor of property 
_ attached in execution of a decree against him, after 
such attachment had ceased by virtue of O. XXI, r. 
.57, 0: P? C., and: before a re-attachment of the same, 
‘is not void under s. 64, C. P. O., against the claims of 
a purchaser ofthe properties in execution sale, in- 
asmudh.as the property'is sold in pursuance of the 
‘second ‘attachment and ‘not the first, A NAGESWAR 
Tewari V: RUPNARAIN SHUKUL 547 


S. 66—Joint purchase in Court-auction out 

: “of joint funds—Sale certificate in one co-owner’s 
name-—Other co-owners, whether entitled to sue the 
certified purchaser for partition. 

-The purchase of property in Oourt-auction by two 
ory more persons jointly out of their joint funds Hut 
in the name of one of them alone, does not come 
within the’purview of s.:66,:0,P. O., and, there- 
‘fore, aisuit for partition against: the certified pur- 
chaser by-one of the.other joint owners is not barred 
by the provisions of the -said section. B VISHVANATH 
“DHONDIRAS GAYADHANI ¥.1PANDHARINATH GANESH, 28 
Bom. L. R. 997; 50 B. 600; A. I. R. 1926 Bom. ae 
Ss. 70— Execution of decree—Transfer of 

-execution to Collector—Civil Court's power to order 
stay of sale—Sale held in contravention of order 
for stay—Suit in Civil Court to set aside sale, 
maintainability of. 

Where the execution of a.decree is transferred to 
the Uollector no Civil Court’ has authority to issue an 
order to the Collector to stay the sale. 

A suit which is in effect one for a 
n sale held by a Collector is null and void inasmuch as 
the officer conducting the sale had refused to carry out 
the order of .a.Civil Court to stay the sale, is not 
‘maintainable. in a Civil Court. .0 Onaxpra KRISHNA 








v, Mannr Laut, 3 0. W..N.739; A. I. R. 1926 Oudh 612 , 


< 1036 

- s, 73. See O.P. ©., 1908, O. XXI, rR. 71 86 

_ mte om $3, 73, 64—Rateable distribution—Com- 
pensation money in Court, whether assets available 
for rateable distribution—Mortgage pending at- 
tachment—Subsequent attaching creditors, if entitled 
toPfateable distribution—Mortgage, if void against 
their claims—Claims of persons entitied to rateable 
distribution under s,.64, whether should be in procesa 
of .ewecution-at the time of alienation, 
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* The word ‘assets’ in 3. 73, C. P. C., is not confined 
to assets realised by sale or otherwise in execution 
of a decree. It may mean any fund held by a Court’ 
to the credit of a judgment-dgbtor. Therefore, money 
placed in the hands of the District Court under s. 31 
of the Act is assets within the meaning ofs. 73. 

As under explanation to s. 64 claims enforceable 


under attachment include claims for rateable distil- 


bution of assets, a transfer of property under attach- 
ment is void, not only against the attaching creditor 
but also against creditors who are entitled to rateable 
distribution under s. 73 even if their application for 
rateable distribution was made to the Court long 
after the date of transfer but before the receipt of 








the assets. M Siva Pratapa PBHATTADU v. A. B. L, 
Mission, RAJAHMUNDRY, 49 M238; A. I. R. 1926 Mad. 
307 496 
— S, 79. See Presiptncy SMALL Cacse Covers 

Act, 1882, s. 18 ° 246 
S. 92. See C. P. O., 1908, O. I. 2.8 630 


S. 92—Addition of party defendant—Fresh 
sanction, whether necessary—Want of sanction, 
objection as to, whether canbe waivedin appeal. 
The test as to whether anew sanction of the Ad- 

vocate-General under s. 92, ©. P. O., is necessary when 
a new defendant is added depends on whether the 
scope of the suit has been really enlarged or ‘altered 
by the addition of the new party. 

An objection to the maintainability of a suit on the 
ground of want of the requisite sanction under s. Y2, 
O. P. O., is not one that can be properly waived in 
appeal, after effect has been given to it in the trial 
Oourt.e 

The object of insisting upon the sanction of a Col- 
lector or of the Advocate-General being cbtained as a 
preliminary to a suit under s. 92 is to secure that 
sults are not brought against trustees, unless there 
is a prima faqe case against them of breach of trust 
or unless circumstanees exist which necessitate the 
Oourt’s interference in the administration of the trust, 
The object of the section will be defeated ifit is left 
open to a plaintiff to get sanction against a person 
who is not the trust¢eeand then usb it afterwards 
against the real trustee. M, Manpoori Praca MALLIKHA= 
RJANA VARA Prasan Rao v. GNDIPUDI Gopala, (1926) M. 
W. N. 626; 24 L. W. 419; A. L R. 1926 Mad. 970° 462 


S. 92—Scheme settled in suit—Modification 
thereof—Procedige—Separate suit, whether necesa 
sary. 

The question whether it is competent for the parties 
interested to approach a Court for the modification 
ofa scheme framed ina suit by an application tiled 
in the very suit with or without the sanction of the 
Advocate-General or whether a new suit instituted 
under s. 92 with the like sanction of the Advocate- 
General is necessary, discussed. S ABDULLA v. 
ABDULLA HAROON : 398 
— S. 92—Suit for, vindication of right to joint 

trusteeship and accounts—Sanction of Advocates 

General, whether necessary. 

The real test whether s. 92, C. P. C., applies to a 
suit or not is whether the suit is fndafhentally on 
behalf of the public for the vindication of a pubhe 
right, or on behalf of a private iSdividual for the 








vindication of his privaje rights. o 6 


A suit by a plaintiff for the vindication of his own 
private right’ to be a co-trustee tf a kattali in a 
temple along with the defendant and, praying xo 


for the removal of the defendant from trustecship ° 


‘objections “by 
extent, the 
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but for his own recognition as a ¢o-trustee and. for 


that end, praying further that the d@fendant be 
directed to submit accounts and that a scheme be 
framed providing for joiat management does not come 
within the purview of s 92, O. P. O., and does not 
require the sanction of the Advocate-General. 
Nor does it come within any of the clauses of s. 69 
of the Madras Hindu Religious Endowments Act, I of 
1925, and, ‘therefore, such a suit is maintainable with- 
out the consent of the Religious Endowments Board. 
M ALLAGAPPA CHETTIAR V. ARUNACHALLAM CusTry 480 
ss, 96,100. See O. P. C., 1908, O. XLIII, 
R. (1) (4) 105 
——— $S, 98, 99,103. See C. P. C., 1908, a. cer 
e 

s. 100-—Finding as to: jointness of Hindu 

‘family, if one of fact—Second appeal. 
‘Inferences drawn from, fatts admitted or proved as 
to the jointness or disruption of a joint Hindu family 
are themselves findings of fact and, as such, whatever 
may have been omitted or disregarded, or misunder- 


stood or misappreciated, those findings are conclusive 


in second appeal. LPrasuu v. Kare, A. I. R. 1926 
Lah. 443; 27 P. L. R. 223 817 


s. 100—Proof of mortgage under s. 68, 

Evidence Act—Mized question of fact and law. 

The question whether the execution of a mortgage 
document has been properly proved in accordance 
with s.68 of the Evidence Act is a mixed question 
of law and fact and cannot be raised for the first 
time in second appeal. M Ercranpr THEVAN v. 6. 
SuBRAMANIA IYER, (1926) M. W.N. 559 611 


+ 
$.100—Second appeal—Finding of fact, 
when can be re-opened—Trust— Dedication to public, 
inference of, from public user—Mixed question of 
law and fact. 
Findings of fact arrived at by a lower Court can 
be re-opened in second appeal where fhe lower Court 





has omitted ¢o take igto consideration the most im- 


portant piece of evidence in the case, or has taken an 
erroneous view of the law, or has looked at the case 
from an erroneous point of, view or has misread or 
misconstrued the evidence, or generally where the 
finding hag not been arrived at after a fair, honest and 
full consideration of the evidence on the record. 
Where a Court of first appeal has drawn wrong 


“inferences from the facts established in the case or 
“has applied the law wrongly, 


the*High Court would 

be competent tointerfere with the finding in second 

appeal. 

Pane question whether certain property is private, 

or public property held in trust for religious or 

charitable purposes isa mixed question of law and 

fact. f 
From public user the fact of dedication to the public 

can always be inferred. .O HARI KISHAN V. RAGHUBAR 

Dayar, 3 0. W. N. 645; A. I. R. 1926 Oudh 578 853 

= $. 

Act, 1887, Som. II, Arr. 35 (ii) 

s. 105, cls. (1) & (2). 
XLI R 498 , 

———— 83, 109, 110--Appeal and memorandum of 
objections-—-Digmissal of appeal—Ilemorandum of 
objections Allowed to small extent—Decree whether 
one of affimance—Leave do appeal to Privy Council. 
Where on’ appgal to the High Court, the decree of 

tha Court below 1s confirmed but a memorandum of 

the respondent is adowed to some 
decree or final osder of the High Court 
d 








See C. P. O., 1908, O. 
790 


102, See Provixoran SMALL CAUSE eee 


INDIAN CASHS. 


~ 
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is one of affirmance of the decree of the lower Court 
and no appeal, therefore, lies to the Privy Council 
unless a substantial question of lawis involved. M 
RAMANATHAN CHETTI V. SUBRAMANIAN OHETTI, 51 M. L. 
J. 205; 24 L. W. £55; A, I. R. 1926 Medel024 592 


— 88, 109, 110—Order of High Court in appeal 
refusing Probate of Will under Probate and Ad- 
i Aka sict—Appeal to Prisy Council, whether 

ies, 

An appeal lies to the Privy Council against a 
decree ef a High Court in appeal refusing to grant 
Probate of a Will under the Probate and Administra- 
tion Act. M PARAMASWAMI AYYANGAR V. PICHAMMAL, 51 
M. L. J. 299; A. I. R. 1926 Mad. 986; (1926) M, W. N. 
931 836 
eg T, Sı 115. 





See O. P. C., 1908, O. VI, R. 17. ` 936 
See ©. P. C., 1908,0. 1X’ r. 13 936 
See C. P. C. 1908.0. XÈVIL r. 2 545 


See Mapras Boarn OF Revenue Acr, 1894, s.2 921 
See PRESIDENCY SMALL Cause Courts Act, 1882, s. 18 


246, 286° 


8.115—Application of wrong section—Inter- 

ference by High japana ee T e Á 

Where substantial justice has been done, the High 
Court will not interfere in revision merely because 
the lower Court has misapprehended the appropriate 
provision of law applicable to the case. M TIRUVALUR 
VANGIPURAM KRISHNAMA CHARLU v. CHITEUR VENKATA- 
SUBBIAH, (1926) M. W. N. 713; 241. W443; A. IR, 
1926 Mad. 1059 es 795 


S. 115—Order without finding on points neces- 
sary for dctermination—J urisdiction——HKevision. 

An order passed without a finding on a point neces- 
sary to be determined before such an order could 
be passed cannot be upheld, even though the order 
be on a discretionary matter since the discretion, if 
it can be so called is exercised in an arbitrary manner 
and the High Court will interfere in revision under 
s. 115 in such a case. M KALIAPPA MUDALIAR 4», 
KuMARASWAMI Mopaui, (1926) M. W. N. 616, 51 M. L. 
J. 290; A. 1. R. 1926 Mad. 971 517 


S. 115—Revsion—Deciding case on point 
not raised im trial Court, whether ground for 
TEVISION, 
Where a lower Court decides a case on a question 
of fact which was never raised in the pleadings: or 
atall in the trial Court by either side, the method 
of arriving at the conclusion is illegal and irregular 
ab there is good ground for revision by the High 

ourt. 

A High Court has power to interfere in revision 
if the lower Court arrives ata conclusion of law or 
of fact without having considered the law or a 
material part of the evidence or by misunderstanding 
or erroneously recording the statements of Vieaders 
or witnesses, or when the method of arriving at 
such conclusion is illegal and irregular. R mAUNG 
Pa v. ABDUL GANNI, 4 R. zu2; A. I. R. 1926 Rang. 214 

1029 
- S, 145—-Surety—Surety bond for’ production 
of attached moveables—Power of* Court to enforce 
bond in execution—Surety liable to pay owing to 
default, whether comes under s, 145—-Inherent 
power of Court. , 








+ 


Where sureties who execute a surety bond to Cuurt 
undertaking to produce wheneyer required ceytaly 


* 
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moveable properties .0f- the judgment-debtor which 
had been attache in execution of a decree, default 
to so produce, altfough thé casa does not come 
within the terms of s.145, C. P. 0O., the Court has 
inherent power to enforce the bond ia execution with- 
out recourse to agseparate suit. THe remedy of the 
decree-holder is not to get the bond assigned in 
‘his own name and sue upon it, 

The liability under s. 145, C. P. C., attaches only 
in the case of a person who is “surety”, for the 
payment of any money under an order ofthe Court 
and not a surety liab to pay owing to default. 

The Court is not a juridical person. It canfiot take 
property. andas it cannot take property it cannot 
assign it. MSANKUNNI VARIAR v., VasuDEVAN NAMBU- 
DRIPAD, 51 M. L. J. 239; 24 L. W.300; (1926; M. W. N. 
681; A. I. R. 1926 Mad. 1005 787 


— S. 146. See O.P. C., 1908, O. XXI, r. 16 
754 


~ $5, 148, 151, O. XLVII, r. 1--Decree granting 
time for. production of succession certificate and in 
default dismissing suit-—Extension of time. 
* A decree which grants two months’ time for pro- 
duction of Succession Certificate and in default pro- 
vides for dismissal of a suitis a final decree and 
neither s. 148 nor s. 151, C. P. O., authorises the 
-Court to extend the time tixed therein. The period, 
however, can for sufficient cause be extended by 
review under O. XLVII, r. 1. 
. PURAM KRISUNAMAOHARLU V, CHITLUR VENKATASUBBIAH 
(1926) M. W. N. 713; 24 L. W. 443; A, I. R. 1926 Mad. 











1059 795 
s. 151, | 

See CO, P. O., 1908, O. XLVII, r. 4, on, (2) 1008 

See PARTITION SUIT | 188 


ss. 151, 152, O. XLI, r. 20—Deeree of trial 
Court omitting name of party—Appeilate Court's 
| power to implead party—Inherent power of Courts 
to correct decrees, 
..An Appellate Court cannot implead under O. XLI, 
~£. 20, O. P. C., a person who had not been made a 
party to the decree of the lower Court though he had 
been a party to the suit. 

_ Section 152, ©. P. ©., deals only with clerical or 
‘arithmetical mistakes or errors arising from an acci- 
dental slip or omission and does not apply to bring- 
ing a decres in conformity with the judgment by 
impleading a person who had not been made a party 
to the decres even though he had been a party to the 
suit. 





- Under g.151, O. P.C., a Court has inherent power - 


to bring a decree into consonance with its judg- 
ment, but it isthe Court in which the mistake has 
been committed and that Court alone which can put 
the matter right L THE MAHARAJA or FARIDKOT Stats 
v. Anan? Ram, 8 L. L. J. 333; A. 1. R. 1926 Lah. 499; 
27 P. L. R. 576 338 
m——— $. 152—Omission to exonerate pro forma 
defendant from costs, Courts power to correct— 
, Appeal. 
__A Court has inherent power, under s. 152, 0. P. C., 
to correct an omission in the judgment that a party 
who is'only a pro forma defendant is not liable to 
pay costs. - 
An order under s. 152, O.P. O., is not appeal- 
weble. L Monasmap Din v. CHANDURAM, A. I, R. 1926 
_ Lah, 664 et I. 66 
` pepene O, |; Pa B--Trusiee of temple | properties— 


GENERAL INDEX. | 


. of law or fact arising in the sut, 


M Tirvvatur Vane ` 
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_«Altenations by preceding trustee—-One suit to avoid 
aliertations—Multifariousness. 

A suit brdtght by a receiver of temple properties 
to set aside a number of leases granted by a pre- 
vious trustee of the temple® of various portions of 
one block of property, to different tenants separately 
on different dates and fo recover the portions „so 
demised from them respectively, is not bad for mis- 
joinder of parties and causes of action. 

Per Krishnan, J.—Two conditions are necessary to 
‘be fulfilled for the application of O. l, r. 3, ©. P.O. 
namely, that the relief claimed should arise from a 
series of acts or transactions, the word “series” im- 
plying that there should be some connection between 
them, and that there must be some common guestion- 
l There is nothing 
in the rule that confines it fo a single cause of action 

It is desirable where theres are common questions 
of law or fact to decide, that they should be decided 
in one suit rather than in many to avoid possible con- 
flict of decisions. M Govinparass MUDALIAR v 
ALAGAPPA THAMBIRAN, 24 L. W. 186; 51 ML L. J. 194: 
(1926) M. W. N. 642; A. I, R. 1926 Mad. 911: 49 M. 636 

212 


O. |, r. 8, S. 92—Suit for possession of 
communal property alleged to have been wrongfully 
sold—Consent of majority—Sale, validity of—~ 
Creation of trust, proof of—Sutt, whether maina 
tainable without sanction under s. 92, U. P.C. 

“The plaintifis, claiming to represent the Roman 
Catholic Vellalas and Mudaliars of a village, sued 
under O. I, r. 8, ©. P. C., for possession of a school 
parent wai site which had been sold by some of 
the memhbers of their community to an American 
Lutheran Missionary on the ground that a publia 
trust must be held to have been created and the pro- 
perty which belonged to the entire body of the plaint- 
ifis' community to a person of antagonistic religious 
persuasion was invalid. There was no proof that any 
trust was created but the sale was with éhe assent of 
the majority of the persons inferested: 

Held, (1) that there being no dedication or vesting in 
the trustees and the alignation being authorised by 
the majority of the proprietérs at a meeting sum- 
moned for the purpose the* alienation was*valid and 
binding on the plaintiffs; 

(2) that, if there was a valid creation of trust, tlia 
suit not having been brought with the sanction Ye- 
quired by s. 92, C. R O., could not be maintained, 

Section 92, O. P. C., is intended to cover cases in 
which there has been a breach of trust in relation to 
a public charitable or religious trust. Persons inter« 
ested in such a trust must obtain the sanction of the 
Advocate-General before instituting a suit to obtain 
‘an order’of Court vesting the property in trustees 
The requirements of the section cannot be evaded by 
asking for a bare declaration under the Specific Relief 
Act. M INNASIMUTHU PILLAI v, Lurtz, 24 L. W. 286: A, 





L R. 1926 Mad. 1029 ” i 630 
O. l, r. 10—Transposition of parties—Powerg 
of Court. 


The power to strike out andadd parties ander 0, 
I, x. 10, O. P. ©., covers also a power to franspose 
them. N BALKRISHNA v. SADASHEO . . 1023 
——-- O, ll, r, 2—Mortgage with possesgion—Lease 
in favour of mortgagor* Mortgage ande lease ong 
transaction—Swuit for recovery ofesrincipal and 
interest on termination of lease dismissed=Suit for < 
possession, whether barro ' kiki 
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Where the intention of thé parties was that g mort- 
gage with possession and a lease by the qnertgagée in 
favour of the mortgagor should be treated as one 
transaction and the et Ie oe cg on the expiry of the 
term of the lease sued only for the principal and 
interest due on the mortgage, held that the suit for 
possession of mortgaged property was barred by O. II, 
r.2,0.P.C. L Diwas Cuanp v. RALLA Ram, 8 L. L. 
J. 381; 2 L. O. 336; A. I.R. 1926 Lah. 559; 27 P.L. 
R. 620 396 


O. Il, r. 2—Previous suit for interest— 
Subsequent suit or principal, whether barred—Suit 
for interest when claim for principal barred, 
whether lies. 

A suit for the priheipgl amount due on a mortgage 
is barred under O. II, r. 2, O. P. C., where in a pre- 
vious suit for interest on the same cause of action a 
claim for principal could ‘have been joined but was 
not joined. L BELA SINGH v. GANDA WINGH, A. I. R. 
1926 Lah. 661 ; 285 
O. H, r. 2, scope of—Separate causes of 





ire e- a 


action. 

Order II, r. 2, C. P. C., is directed to securing the 
exhaustion of the reliefs in respect of a cause of action 
and not to the inclusion in one and the same action 


- of different causes of action even though they arise 


| CHAUDHURI V, JADUNANDAN 


e 


. 
e . 


bad 


transaction, CO .RAHINI NANDAN 
OnauDuuRI, 30 0O. W. N, 
873; A. I. R. 1926 Cal. 1022 73 


O. I r. 2, scope of—Suits instituted 
simultaneously—Bar under O, II, r. 2—Numbering 
by Court Officer, éffect of—Priority of igstitution 

_ ~~ Plaintiff's right to elect. 

- Where tivo suits are presented in Court together 
on the same day, the numbering affixed by the Court 
is not conclusive as to the order of time in which 
the suits were respectively instituted. 

“Where one of the two suits would be barred by 
O. II, r. 2, @ P. OC., the plaintiff may elect as to which 
of the two suits filed by him shall be held tobe 
parred by the operation of the rule. 

Order 11, v.°2, contemplates a later proceeding in the 
real sense. M N.. M. RAYALUAYYAR v, D.’ S. RAMUDU 
AYYAR, (1926) M. W. N. 583; 51 M.L. J. 351; A. I.R. 
1926 Mad. 934; 49 M 869 443 
O. ii, r. 2—Suit for possession and future 
profits—Subsequent suit for past profite, whether 

barred, e 

A. suit for possession and future mesne profits does 
not operate asa barto a second suit for past mesne 


out of the same 








rofits. 
Order II, r. 2 (1), C.P. O., only requires that the 
plaintiff should include in the same suit qnly such 
claims as he is entitled to make in respect of the 
cause of action sued on. M S. M.A. Kuuppusv, 
MUHAMMAD Hussatn, 51 M. L. J. 252; 24 L. W. 290; 
(1926) M. W. N: 814; A. L R. 1926 Mad. 1015 389 


O. ill, r. 1, O? XVII, rr. 2, 3—Pleader 

reporting no instructions—Presence of party in 
| Court, whether constitutes “appearance” under Q. 

TIL 791 9 is 

A party, when he appears bya Pleader who, after 
an applicagio& for adjournment has been refused, 
reports nd instructions, must be deemed ea parte 
even if personally present in Court at the time and 
a dismissal. of dhe suit or decree for default of ap- 
pearance, would come. under O, XYII, r. 2 and not 
Q. XVI, r, 3, G, P, 0, 





e 
| 
|] | 
e 


‘INDIAN GASES. : 


‘circumstances of the case. 


W. 324; A. 1. R. 1926 Mad. 968 


_ (1926. 


è 
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The appearance mentioned in O. 111, r. 1, C.P. C. 


is not merely a physical' appearance but appearance 
with an intention of pleading in a suit, and the mere 
fact that the party was present in Gourt when his 
Pleader reported, no instructions would not amount 
toan appearance, for he is merely #hege as the person 
who was represented by his Pleader. M KALIAPPA 
MUDALJAR V, KUMARASWANI Mupari, (1926) M. W. N. 
616; 51 M. L. J. 290; A. I. R. 1926 Mad. 971 517 


0. VI, r. 17—Amendment of plaint—Omission 

a amend after objection in written statement, effect 

oj. © 

Lhough Courts should not refuse petitions for 
amendment of plaint without proper grounds, yet 
where a plaintiff is negligent or where he insists 
upon proceeding with a suit as framed, notwithstand- 
ing objection raised by the defendant and fajls, the 
Appellate Court should hesitate to grant an applica- 
tion for amendment at the mere request of the 
plaintiff. j 

In proper cases, no doubt a plaint can be amended 
even in second appeal, but this will depend upon the 
Where the plaintiff wilt 
not suffer irreparable damage by his application not 
being granted, and a second suit will lie, the High 
Court in second appeal may decline tointerfere with 
the discretion of the lower Court in refusing: to.allow 
an amendment. M PRAYATHI ACHI V, SUNDARAM, 24 L. 
727 
——— O, VI, r. 17—Amendment of pleadings— 

Dismissal of suit on tecanical grounds where slight 

amendment only necessary, propriety of 

A Court will not be justified in dismissing- a suit 
altogether on the technical ground that it is based 
on a mere acknowledgment of a debt, where the 
plaint recites the antecedent transactions, documents 
relating to them are filed with the plaint and all that 
is required, at the most, is a slight amendment of the 
plaint, L JALLA Ram v. LABHU, A. I. R. 1926 Lah. 472; 
27 P. L. R. 317 800 
———— O. VI, r. 17, s. 11.5—Amendment of plaint— 

Amendment necessitated by defendant's plea, whether 

permissible—Refusal to allow amendment—Hevision, 

Plaintif based his claim in a suit on a mort- 
gage executed by certain persons on behalf of the 
defendant during his alleged insanity in settlement 
of claims on dealings between the plaintiff and 
defendant. The defendant denied the alla Insan 
ity and repudiated the settlement.and the mortgage. 
The plaintiff thereupon applied to amend the plaint 
by adding an alternate prayer that in case the morta 
gage was not found binding on the defendant, the 
plaintiff might be allowed to sue on the footing of 
the prior dealings: 

Held, (1) that there was no essential change in the 
cause of action by the proposed amendment which 
ought to be allowed; | 

(2) that refusal by the trial Gourt to allow the 
amendment was an irregular exercise of jurisdiction 


such as would justify the High Court in interfering - 


in revision under s. 115, ©. P. O. M NALLAPERUMAL 
PILLAI v. PONNAYYA MUDALIAR, 24 L. W. 400; A.I. R, 
1926 Mad. 1124 936 
———— 0. VIL r. 10. See C.P. D., 1908, 5,22 977 
————- Q, VIH, r 6 —Set-off—Court-fee. 

When a set-oft is pleaded Court-fee is payable only 
on the amount claimed in excess of that claimed Ly. 
the plaintiff and only ifthe defendant wants a decice 
for the excess, AN RAMANGIR Vi ACHREBAN 91g 


Vol, 97) 
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——- O, IX, 1.,.8-—-Dismissal of suit for default— 

Application to regtore—Preyious diligence. 

Where a ‘plaintiff was ready with his witnesses on 
several occasions before the date when the suit came 
on for hearing and had paid batta for witnesses for 
various hearings amd the. previous adjournments were 
by the Court for want of time but on the final day 
the Court réfused to grant plaintiff's request for 
adjournment to produce witnesses and dismissed the 
suit: . be 
Held, that in consideration of the previous diligence 
of the plaintiff in thè conduct of his case and the 
likely impression in plaintiff's mind on account of 
prior adjournments that the case might not go on 
that day also, the Court ought to have granted time 
to enable the plaintiff to produce his witnesses. Mi 
SELLAN v. VeTHIYAN Paryan, (1926) M. W. N. 624; 24 
L. W. 413; A. 1. R. 1926 Mad. 944 8295 


: OJK, rr. 8, 9—Partition suit by tenant-in- 
common, dismissal of, under r. S—Subsequent suit 
for partition, whether maintainable, 

Where a person who has obtained a decree for 
‘joint possession of his-share in a piece of land 
‘brings a suit for partition of his share and separate 
enjoyment thereof and ‘it is dismissed for default 
under O. IX, r. 8,C. P. C, a subsequent suit for 
partition isnot barred byr. 9, inasmuch as the right 
to-partition accrues from time to time.. 

In this respect, there is no distinction between 
joint tenants and tenants-in-common, since the right 
to partition ‘belongs. equally to each of ‘them. M 
MADHURA GRAMANI'v. THUMMALA Sesua.Reppy, 51 M. L. 





J. 254:.24 L. W.-298; (1926) -M. W. N. 815; A. LR. 
1926 Mad. 1018 | 622 
OAK, 7.9. See C. P.C., 1908, O. XLVIL rR. 
‘4, eu: (2) 1008 


Se aaa 0.1%, r: 1 3. 


See CO. P. C., 1908, O. ee 

9 
-- O. IX, r. 13-—Appeal—Dismissal for default 
--Pleader's  miscalculation—Pleader engaged im 

‘another Court, if sufficient cause for restoration. 
Where the appellant's Pléader was engaged before 
‘another Court when the appeal was called on and 
diie to his miscalculation the appeal was dismissed 
for. default, there being no wilful default or real 
carélessness such as would justify an order refusing 
restoration of the appeal, the appeal may be restored. 
C MRIGENDRA Nata Bir v. DIBAKAR Bir, 44 O. L.J. 
165; A. I. R. 1926 Cal. 1231 573 


‘O. IX, r. 13; 8. 115—Ex parte decree—Power 
of Court to sét aside for grounds other than those 
mentioned in Code —Proper’ grounds alleged but not 
considered by Court—Revision—Remand 
A Court cannot set aside an ex parte decree on 

grounds other than'those mentioned in O. IX, r. 13, 

CPG: : 

“Where a “ground of the kind referred to in O. IX, 
¥. 13 is alleged by a petitioner in the Court below 

but not'consideréd, the case must be remanded for a 


E 


consideration of the ‘quéstion ‘whether the petitioner 
was’ prevented by sufficient’cause from appearing on 
‘the day of hearing. M RAJAMBAL ÅMMAL V. APPASAMT, 
(1926) M. W.N. 707; ‘24 L. W. 439 936 
m O, XT. 1—Admiissions of party, conclusive 
-natyre of—Hyvidence Act (I of 1872),8. 31. |. 
An admission’ of fact mdde by a party in his ‘ex- 
amination ‘under O: X, r.» C. P. Ò., is conclusive 
‘for the purposes of that spit, Section 31 of the Evi- 
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dence Act is not applicable to such admissions. A 
Arpt, Aziz 4 Maryam Bını, A. I. R. 1926 All. 710 176 
m O, XI, 7.6, O. XXXIX, r. 10—Judgment on 
admission-—A dmission to be glear and unequivocal. 
In order to entitle a plaintif to have judgment on 
Jan admission under O. XII, r. 6, C. P.C., in a suit 
for money there must be an admission that the 
money is due and recoverable in the action in which 
the admission is made. The admission must further 
be clear and unequivocal. 
An admission insufficient for an order under O. XII, 
r. 6, C. P. C., is also insufficient for an order under 
O. XXXIX, r. 10, C. P. ©., the scope of which is less 
wide, being confined to an admission contained in 
the pleadings only: S Devsı NARAIN PATEL v. Hassa- 
NAND zs 623 
O. XVIL ri. 2,3. See O. P. C., 1908, O. HE 
‘ 517. 


R. 1 





me: 





©. KX, r. 4—Judgments in ex parte cases 
contents of—Striking out defence for non-compliance 
of order as to payment of costs, when proper. 

A case was adjourned at the request of the defendant. 
Subsequently on the plaintiff's motion an order was 
passed for payment to the plaintiff of a certain sum 
as costs It was not recorded in the order that the 
defendant will not be allowed to proceed with his 
defence unless the amount was paid, nor was there 
evidence to show that the defendant had notice of 
the order. On the day of hearing the Court struck 
off the defence for non-compliance with the order as 
to payment of costs and decreed the suit by a judg- 
mént which ran as follows: “Decreed ex parte with 
costs and six per cent. interest. Mukhtear's fee one 
anda queartrper cent.:” 

Held, (1) that even though a suit is decreed ex 


parte the judgment should conform with the provi- 


sions of the UC. P. O., and must contain a statement 
of the cass, ths points for decision, the decisions 
thereon, and thé reasons for such decision; 

(2) that the Court was not jystified umder the cir- 
cumstances in striking out the defence. © Kanu 
SARANG V. ABEDANNESSA KHATUN, A. I. R. 1926 Cal. 1221 


+ S ae 172 
—~—— 0.: XX, r. 4—Judgment of Small Cause Court . 


-~-Contents. 

Under the provisions of O. XX, r. 4, C.P.C., a 
judgment of a Court of Small Causes need not con- 
tain the reasons for its decision and, therefore, is not 
a bad. judgment inelaw merely because it doss not 
contain such reasons, O Swarr ALI v. Juraway, 13 O. 
L. J.-301 538 


~~ O, XX, r.11—Postponement of payment of 
money due wider decree—'Sufficient cause’, what 
constitutes—Pendency of -counter-swit. 
eÁ Court will not, in passing a decree against a 
person for payment of money, be justified in making 
an order postponing payment of the same, merely 
because another litigation is pending between the same 
parties in which itis probable that a decree may 
be passed in favour of that person against the other. 
The payment of money found to have been advanced 
by a partnér to his co-partner wholly apartefrom the 
partnership concern, cannot bé postponed on the mere 
ground that the co-partner has filed a wit fdr accounts 
‘against the other. L Cuunr Raa-KaNutyva Lan v, 
TAN Das, 7 L. 393; AsI. R. 1926 Lah, $04; 27 P. L. 


1 


as 769 
12 O.XX} r. 11 (2) See. P. O, 108,547 e 
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O. XXI, r. 2. See REGISTRATION Act, 1908, s. 
ae 3 


17 (2) 46; e 
OKA, r. 2—Decree transferred for execution 


- —Objection onthe greund of limitation—Haecuting 


Court if can entertain—Compicemize im execution 
proceedings—Decree, whether extinguished—Adjust- 
ment of decree-—Limitation—Limitation Act (IX of 
1908), Sch. I, Art. 182 (4) (6). 

When a decree is transferred for execution, the 
Court to which it is transferred, cannot entertain ob- 
jections to the execution of the decree on the ground 
of limitation as such objections can only be considered 
by the Court which passed the decree. 

A compromise can be entered into in the course of 
execution proceedings, much in the same manner as 
ina regular suit; sucha compromise dces not ex- 
tinguish the decree and the Executing Court is bound 
to give effect to it subject+to the conditions indicated 
by O. XXL, r 2, OP. C. 

After a compromise is recorded as above, the decree 
becomes adjusted and the decree to be exccuted sub- 
sequently is the adjusted decree and the limitation 
applicable to the execution thereof is that contained 
in Art. 182; cl. (4) of the First Schedule of the 
Limitation Act, and under cl. (6) ofthe Article there 
would be a period of three years allowed for the issue 
of notice tothe judgment-debtor to pay under the 
decree. N RAMPRASAD v. HARIDAS 768 


O. XXI, r. 2—Uncertified adjustment, if can 
be pleaded in bar to execution—Fraud, effect of. 
A Court can examine the merits of an uncertified 

adjustment when itis pleaded in bar to execution of 

a decree, where it finds that the decree-holder 

has been acting fraudulently in suppressing the ad- 

justment and asking for execution. M K. A. MUNISAMI 

CHETTI v. VAIYAPURI Upayar, (1926) M. W. N. 622: 24 

L. W, 404; A. I. R. 1926 Mad. 945 608 


— O. XXI, r. 2, whether applies to awards filed 

ander Apbitration Act (LX of 1889), 

Order XXI, r. 2,°U. P. C., is applicable to the 
case of awards filed in Court under the Indian 
Arbitration.4ct as much aso ordinary decrees. $ 
OFFICIAL REOBIVER V. TIRATHDAS MEWARAM 3 
maa 0. XXI, r, 15—Limitation Act (IX of 19(8), 

Sch. I, Art, 182, cl. (5)—Ezecution of decree— 

Application by joint decree-holder for execution of 

his share of decree amount, whether one in 

accordance with law-—Partiag execution of decree, 
legality of, | 

An. application by one of two persons jointly in- 
terested in a decree for execution of one half of the 
decretal amount to which he is entitled is not one in 
accordancs with law within the meaning of Art. 182, 
cl. (5) of Sch. I to the Limitation Act, indsmuch ds 
itis not open to a party to apply for partial exécu- 
tion of a aecree. O GAURI SHANKAR v. KUNWAR JANG 
BAHADUR, 30. W. N 160 Sup; A.I. R. 1926 Oudh 605 

896 
O. XXI, r.15, Cl. (2)— Execution of decree 

—Application by some only of several decree-holders 

— Objection by judgment-debtor in appeal, whether 

permesile. . - 

Wherp, on an application for execution of a decree 
by some only of several decree-bolders impleading 
the othem decree-holcers as jarfy respondents, no 
objectionsis raised by (LÈ jndgmént-debtor that some 
only of the deeree holders have applied for execution, 
and no,definite orders are passed under O. KANTI, 








* +715, cl. (2), O. P.O., it js not competent to the 


-- INDIAN ‘CASES. 


. 11826 
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judgment-debtor to raise, he objection in appeal. M 


YARAMATH KHAN Banaptr Č AMIR UL-UMRA BAHADUR, . * 


A.4, R. 1926 Mad. 1193 375 


——_--— 0. XXI, r. 16, S. 146—Preliminary decree 
for partition—Assignment of Qefendant's share— 
Assignee not impleaued as party—Right to execute 
final decree. 

A person who has obtained a transfer of the rights 
of a defendant after a preliminary decree for partition 
of the defendant's family property and who takes no 
steps te be impleaded in the fvit, is not entitled to 
apply to execute the final decree passed in favour of 
the defendant. 

Order XXJ, r. 16, O P. C, applies only to the 
execution of a decree which has itself been transfer- 
red to the person Seeking execution. 

Neither does the case ceme within s. 146, O. P. C., 


inasmuch as such a transferee cannot be deemed to 


be a person claiming under his transferor so far as 
the right to pcssession of a separate share is con- 
cerned since this right is conferred by the final decree 
alone. M RAMANADHAN CHETTIAR v. RAMACHANDRA 
Sıvası, 24 L. W. 392: A. I. R. 1926 Mad. 1129 754 
-— O, XXI, 1.22, See Ọ.P. C., 1908, s. 47 798 


———— 0. XXI, rr. 35, 36, 58. 263, 264 old 
code— Decree for possession of share of holding— 
Possession, procedure of giving—Decree-holder getting - 
joint possession—Adverse possession. 

Order XXI, r. 36, O. P. C., applies only to a case 
where the property is in exclusive possession of a 
person not bound by the decree and entitled to remain 
in possession. It does not apply ‘toa case ofa joint 
holding whichis covered by r, 35. 

Where the holder of a decree for possession of a 
share of a joint holding gets in execution of-his decree 
joint possession of the holding his possession becomes 
that of a co-sharer. L DEBI Sanarv. Ramir Laz, A. I. 
R. 1926 Lah. 668; 27 P. L. R. 617 < ` 170 


> 








~— QO. XXI, r. 46—Attachment of debt— 
Garnishee prepared to pay— Sale of debt in execution, 
legality of. : 
Where a debt alleged to be due by a third party to 
a judgment-debtor is attached by the judgment- cre- 
ditor, the Court may make an order upon the garnishee 
for the payment of such debt to the judgment- 
creditor in case the former admits it to be due, or for 
so much as he admits to be due to the judgment- 
debtor. Where the garnishee admits the debt and ig 


. prepared to pay the same to the party entitled to it, 


a Court will not, therefore, be justified in selling the 
debt in Court auction, A Nanak CHAND v. CHHEDA 
Lan 467 
——-- 0. XXI, r, 46~—-Hxecution of decree—Attach- 
ments of debts due to judgment-debtor— Procedure. 
Where a Court is asked, in execution of a decree, 
to attach debts alleged to be due by third persons to 
the judgment-debtor, itis not the business of the 
Court to determine in the first instance whether the 
debts are really duc, or to refuse execution, if the 
parties alleged to be debtors to the judgment-debtor 
deny that they are so. But after attachment the 
Court may either sell the debts, «giving notice to the 
intending purchasers that the existence of them is 
denied by the alleged debtors, or may appoint a 
Receiver to realise the debts by bringing suit® against 
the debtors. R Ma Saw YIN v. Hooxto, 4 R. 100; Ae, 
I. R. 1926 Rang. 175 . | 247 
—~—-~—— 0, XXI, r. 48—Garnishee—Denrai of debt— 


+ 


Vol: 97) 
Civil Procedure Code—1 908—contd, 


“Order to” sell debt without enquiry—Non-existence 
of debt, if garnishee can subsequently set up. 

Where a garnishee denies a debt but the Court 
merely records the fact and directs the debt to be 
sold, the existencg ofand the amount of the debt 
being at no time in issue, the order to sell the debt 
does not bar the garnishee from showing subsequent- 


ly that no debt was due. M R. Peruu NAIDU V. CHUNNA’ 


LAKSHMANA PILLAI, 24L. W. 333; A. I R. 1926 Mad. 


1011 760 
————— 0. XXI, r. G7. See C.P. C., 1908, s. 64 547 


w — O, XXI, r. 57—Dismissal of execution appli- 
cation for failure to furnish required information, 

` whether dismissal for default of appearance. ` 
Where an execution application is dismissed for 
failure on the part of the decree-holder to furnish 
information or produce the necessary papers fer pro- 
ceeding with the execution, the case comes under 
O. XXI, 1. 57 and the dismissal cannot be regarded 
as one for default of appearance. M NARAYANA 
OHETTIAR V. MUTHU Currriar, 51 M. L. J. 219; (1926) M. 
. W. N. 890; A. I. R. 1926 Mad. 980 1008 


—-—- O, XXI, r. 57—Ezecution proceeding ‘struck 
off forno default of decree-holder—Attachment, 
whether ceases—Attachment, restoration of— 
Alienation pending attachment, effect of. 

Order XXI, r. 97, O. P. O., does not apply to a 
case where a Court strikes off an execution proceed- 
ing or consigns the record to the record room to suit 
its own convenience, or to reduce its pending file 
without any default having been committed by the 
decree-holder, or ‘without his having been asked to 
take any-further steps necessary for proceeding with 
it. 

Where a decree-holder gets attached two properties 
but after the sale of one of those, the Court strikcs 
off the execution petition without ordering the decrce- 
holder to take out further steps against the other 
property, the order striking off the application is not 
one dismissing the same under O. XX1, 1. 57 and the 
attachment of the other property does not cease. 

An application whichis in substance as welles in 
form an application to revive a pending execution of 
a decree which had been suspenued for no act or 


default of the decree-holder, is notan application to 


initiate a fresh execution and the cffect of such an 
application, if granted, is that the proceeding is con- 
tinued from the stage at which it was left and any 
sale effected in pursuance of the attachment made in 
the previous proceeding is as effective against the 
judgment-debtor as ifit had been held during the 
pendency of that proceeding itself. 

An order restoring an attachment relates back to 
the date when the attachment was dirst made and its 
effect is to invalidate a sale made during the subsist- 
ence of that attachment.’ A Brsar Saran Sanr v. Deo 
KISHEN Prasap BAHADUR SAHI, 24 A. L. J. 901; 48 A. 
698; A. I. R. 1926 All. 734 102 
| XXI, r. 58—Mortgagee in possession, 

whether can object to attachment—Procedure. 
A mortgagee in possession can apply under O, XXI, 
r. 58, ©. P. O., for removal of an attachment of the 
mortgaged. property in execution of a money-decree 
against the mortgagor, but if it can be inferred that 
the intention of the decree-holder was not to attach 
the pr@perty itself but the equity of redemption, the 
eattachment may be allowed to continue upon the 
equity of redemption. Pat RADHRY KISHAN Lav 2, 
RAMESHWAR PRASAD f 255 
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—+-—+— O. XXI, rr. 58, 63, 66, 98, 99,103— 
Orders: urder rr. 68, 108 passed without investi- 
gation, finality of—Altachment 
whether should be filed--Muortgage claims, inclusion 
of, in sale proclamation—Auction-purchaser, whe- 
ther can deny mortgage claim—Mortgage claim, whe- 
ther included in “claim” under r. 85. . 
An order dismissing in default a claim or an gob- 

jection under O, XXI, r. 58, ('. P. C., is final under r. 63, 

if it is not set aside by a civil suit within one year from 

its date, though an order of dismissal made under 

r. 98 or r. 99 or r. 101 of the Order in order to be final 

under r. 103 must be passed after an investigation, 

however slight. j 
An order under r. 68, howewer, disappears when 

the attachmenf ceases to exist within one year fiom 
the date thereof in which case the objection could be 
raised in a subsequent attachment even under the 
same decree. But if the attachment is raised only 
after one year r. 63 would come into operation and 
the order becomes final. 

The incumbrances which must be notified by a 
Court under O. XXI, r. 66, C. P. C, are not only those 
that have been brought to the notice of the Court under 
1. 08 by a claim which has not been rejected, but 
include all incumbrances which have been brought 
to the notice of the Court whether by the judgment- 
debtor or by the mortgagee independently of an 
application under O. XXI, r. 58. 

The inclusion of an incumbrance in the sale pro- 
clamation under r. 66 of O. XXI ofthe ©. P. O. does 
not give it any additional sanctity whether the Court 
has enquired into its validity or not under O. XXI, 
r. 58, and the judgment-debtor or the auction-pur- 
chaser is not precluded from questioning it without 
filing a suit for that purpose under r. 63 of the Order. 
An order under the rules refusing to include an 
incumbrance is equally not conclusive under similar 
circumstances afid the incumbrance is at any rate open 
to question. s 

The word ‘claim’ in r. 58 of O. XXI C.P. O., does not 
include a claim of interest under n mortgage or other 
mereincumbrance. An apparent interest of that sort 
must be mentioned in the sale? proclamation whether 
it is asserted by the judgmtnt-debtor or tlt alleged 
mortgagee. If after investigation, it isfound that the 
mortgage is probably invalid, the reason for this 
should be stated. ‘hat is the only meaning of the 
injunction in r. 66eto state the Incumbrances “as 
fairly and accurately as possible’ and to state also 
everything “material for a purchaser to know in order 
to judge of the nature and value of the property.” N 
WaMANDHAR V. KAMPTA Prasad, 22 N. L. R. 04; A. L 
R. 1926 Nag. 423 178 
—e——— O, XXI, r, 71, S. 73—Court sale—Deposit of 

25 per cent. and default by auction-purchaser in 

payment of balance— Applisation for recovery of 

deficiency, whether maintainable by stranger decree- 
holders—Attachment of tleposit amount by decree- 
holder, effect of—Other decree-holders, right of, to 

rateable distribution under s. 78, C. P. C, 


Where a person who purchased propértie® in exe- 
cution of a decree made a deposit of 25 peg cent. of 
the amount of his bid and subsequentfy ¢gefaulted to 
pay the balance and the properties wera again put 
up for sale but fetched a Very low price, an applica- 
tion to the Court under O, XXI, r.78°O. P. C., for 


remorved— Suit,. 


recovery of the deficiency on account of the re-sgie* 


can be properly maintained only by the judgments- ° 


; / 


* 


1076 ` 
4 


< Civil Procedure Code—4 908—contd. 


debtor or by that decree-holder who praught ‘the | 
” properties to sale and not by any of the decree:holders 


‘who may be entitled to rateable distribution under 
s. 73, 0. P.O. But, whdte an application for recovery 
of the deficiency is filed by such decree-holder under 
O. XXI, r. 71 and the deposit amount of 25 per cent. 
of the defaulting purchaser is attached by him, the 
amount in Court deposit becomes the proceeds realised 
in execution of the decree for the deficiency and will 
enure not for the benefit of that decree-holder only 
but of all the other decree-holders who are entitled to 
rateable distribution under s. 73, O. P.O. M 
PrayaGa Doss JEB Varuy. RAJA or KALAHASTI, 49 M. 
570; A. I. R. 1926 Mad. 872 86 
—_——— O, XXI, r. 78--Fraudulent sale of moveable 

.property—Persons entitled to rateable distribution, 
_ remedies of—Suit for compensation. l 

Where a decree-holdere fraudulently gets moveable 
property belonging to the judgment-debtor sold at a 
gross undervalue with a view to obtain an undue 
advantage .over other creditors, persons entitled to 
claim rateable distribution of the assets realised by 
the sale of the property can maintain a suit against 
that decree-holder for compensation for the loss which 
they have sustained on account of the fraudulent sale 
though the sale cannot be set aside. A NANAK Cyanp 
v. OHHEDA, DAL 467 


- O. XXI, r. 90—Application to set aside sale— 

Dismissal for default—A pplication for restoration, 

refusal of-—Appeal, whether lies. | 

No appeal lies against an order refusing to restore 
an application under O. XXI, r. 90, C. P. C., which 
has been dismissed for default. GC Anak MANI 
NAMASUDRANI V. PURNA CHANDRA MALANGI 704 


O. XXI, r. 9O—Hxecution of decree—Sale— 
Reversioner to widow's estate, whether entitled to 
apply toset aside sale—Irregularity and injury, 
connection between—Gross under-value, whether 
sufficient. * ° < 
A presumptive reversioner to a Hindu widow is a 

person “whose interests are affected” by a sale in 

execution of*& decree, against the widow and is 
entitled tg apply under 0, XXI, r. 90, O. P. C., to set 
aside the sale. < 

In an application under O. XXI, r. 90, C. P. O., 
where the injury is not the obvious result of the 
irregularity, actual evidence must be adduced to 
connect the one with the othemand the burden of 
adducing such evidence is upon the person seeking 
to set aside the sale. But where the irregularity is 
an understatement of the probable price. of the 
property, the connection is so near that it may be 
difficult to adduce evidence showing ‘that the injury. 
has resulted from the irregularity and- in such a case 
it is open to the Court to infer without any other evi- 
dence that the injury has resulted from the irregular- 
ity. M ADANAMOLI CHETTI v. CHINNAsWAMI REDDI, 


— 





_ (1926) M: W. N. 631; 24 L. eW. 406; A.I. R. 1926 Mad.- 
574 


959 

— O. XXI, r. 100—Mortgage-decree against 
shareseof only some members of joint family— 
Sale certificate e?roneously including entirety— 
Auction-purghaser obtaining possession of entire 
property-A pplication by other members: for re- 
delivery Inquiry into equity—Remedy of auction- 
purchaser. , 


7 e * i 


» Where if a suit on a mortgage against the mem: 
6 a 


bers of #joint Hindu family, theemortgagee got a 
wes against, and -purchased in, execution thereof, 

. a i 
e: + 
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the shares of some of the embers only, but the sale 
certificate covered more than what the decree-holder 
was rightly entitled to and be accordingly obtained 
possession of the entire property, on an application 
under O., XXI, r. 100, O P. C., by æ pşrson claiming 
under the members whose shares were held not to 
have passed, to be put in possession ; 

Held, (1) that the auction-purchaser was not 
entitled to retain possession and his remedy was to 
work out his rights by a separate suit for partition ; 

(2) ihg the Court could not in proceedings under 
O. XXI, r. 100, entertain an inquiry as to what por- 
tion of the property the purchaser was entitled to 
get, since it would involve an investigation into the 
equities of the case. M THANDAVARAYA PILLAI 2. 
KuppuswaMi UDAYAR, 24 L. W. 389; A. I. R: 1926-Mad. 
1127 - 605 





— O, XXI, 7.102. See C. P. O., 1908, s. 47 


03 
———- O. XXII, r. 3-—Co-sharer landlords—Suit for 
rent-—Death of one landlord—Abatement. 
t In the absence of a contract between one-of several « 
landlords and the tenant for payment of the share 
of the rent of the individual landlord separately, a 
separate suit by the latterfor his share of rent is not 
maintainable. 

Where in an appeal in arent suit by several co-' 
sharer landlords one of them dies and his represen- 
tatives are not brought on the record within time, the 
appeal abates entirely. Pat KIRTYANAND SINHA 
BAHADUR v. BISWANATH Jua, 7 P. L. 1, 797 569 


——_—~ 0. XXI, r.4--Abatement of appeal— Death 
of. respondents who are not necessary parties— 
Representatives not brought on record—Appeal, 
whether totally abates, ar 
Where some of the respondents to an appeal, who 

are not necessary parties, die and their representa- 

tives are not brought on record in time, the appeal 
does not abate as a whole, but abates only as against 

the representatives of the deceased respondent. L 

ALI Hussatn v. Bur Swan, A. I. R. 1926 Lah. 444; 27 P. 

L. R. 82 819 


—— O., XXI, r. 8—Insolvency of plaintif— 
Official Assignee continuing sutt—Security for 
cosis—Costs subsequent to ‘substitution of assignee 
on record, security if can be demanded for. 

An assignee in bankruptey who applies to continue 
a suit filed by a person before his bankruptcy can 
be called upon to give security only for the costa 
incurred in the suit before the assignee is brought on 
record and not for the entire costs of the suit till its 
termination. B Guu tam Hussein BUNDEALLY Hurd V. 
PIARALLY ABDULLA Dossat & Sons, 28 Bom. L. R. 1074; 
A. I. R. 1926 Bom. 533 797 
——~-—- O, XXH, r. B— Party adjudicated insolvent 

—-Right to appeal, 

A party toa suit, after adjudication as an insolvent, 
cannot be deemed to be a person aggrieved by, and 
has, therefore, no right to institute an appeal against, . 
the decree in the suit. M  PALANIANDI CHETTIAR v. 
KALYANARAMA IYER, A. I. R. 1926 Mad. 1214 | 486 
— O. XX, r. QG—Abatement of appeal—Not 

impleading adopted son in time, effect of—Extension 

of time, when can be granted. a 

Where an appellant brings on record the widow 
and a brother of a.deceased respondent as His legal 
representatives but failseto take steps within'time to” 
implead an adopted-son-of- the deceased who had - 
taken possession of his properties, in whose favour 
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mitation had been effectalih and who consequently, 
was a necessary party, the appeal ahatesas a whole; 
and where thé appellant isnot able to establish that 
he was ignorant of the facts, an extension of time 
cannot be granied® under QO.’ XXU, r.9, CPO L 
GURDIT SINGH v. Sawan Mat, 8 L, L. J. 331 142 
——--~ O, XXII, r. 3—Heference to arbitration out 
of Court 
award by. agreement of parties, whether constitutes 
‘adjustment—Reference and award, taking place 
after dismissal. of» suit and during pendency of 
restoration application, effect of. ioe 
Where parties voluntarily refer their disputes in a 
pending ‘suit to the decision of arbitrators, their 


award, when presented by the parties to the Court. 


for acceptance, operates: as a compromise and con- 
stitutes an “adjustment” of the subject-matter of the 
suit within the meaning of .O. XXIII, r. 3; C. P. O; 
and it is, therefore, competent to the Court to pass a 
decree in itë terms. 

: A suit cannot be deemed to be pending after the 
-dismissal of the same and during the pendency of 
an application to restore it to the file. -M Brraco- 
DUHAL VIRABHADRA. Gowpd v. KALYANI GANGaMMA, A. 
IR. 1926 Mad. 1211 465 


— 0.. XXIV, rr. 1; 2, 3—Deposit by defendant— 
las gas ‘deposit—Execution proceedings— 
29818, 

Order XXIV, rr. 1, 2, 3, of the O. P. C. do not seem 
‘to be applicable to proceedings in execution. Pri- 
marily they would seem to apply to original suits in 
whith in order to save costs an opportunity is given 
to the defendant to deposit so much of the claim as 
he admit in Court and in such a case the plaintiff 
will not be allowed. costs. | ke 

The provisions of O. XXIV, O. P. O., contemplate 
an unconditional deposit of a sum of money by ‘the 
defendant in Court. and’ even if the -principle of the 
order be extended to execution proceedings, it cannot 
apply toa case where an appellant judgment-debtor 
deposits the décretal amount in Court, but makes its 
’ withdrawal by the decree-holder conditional on the 
latter furnishing security for the same. C K. M. 
Bost &-Co. v. ALLEN BROTHERS 479 


O. XXIV, f..5: See C. P. O., 1908, O. KAKIY, 
k. : “989 
——-O. XXXI, r. 3—Guardian ad litem—Minor 
defendant obtaining majority—Duty to discharge 
guardian. are 
A duty lies on a minor defendant represented by a 
guardian ad litem, when he attains his majority, to 
discharge the guardian aiid appear himself. There 
is no obligation on the plaintiff, who being a near 
relation of the minor presumably comes to know of 
his attaining majority, to have the guardian discharg- 
ed. In such a case the defendant is bound by a 
decree passed against him. C Drurap CHANDRA NASKAR 
v. Binpumorr Dasi, 43 °C. L. J. 606; A. I R. 1926 Cal. 
1053 209 
- O. XXXII, guardian ad litem during execu- 
dah, absence of formal order appointing, effect on 
sale. : < 
The provisions *f O. KAKAL, O: P. C., relating to 
suits by or against minors have no direct application 
to prgceédings.in execution and the absence ofa 
a formal order appointing a guardian ad litem of a minor 
- does not vitiate a sale in execution. L Bansr Duar v. 
MUHAMMAD SULEMAN, 2... O. 289: A. I. R.1926 Lah. 
490; 8 L, L. J.464; 27 PL, R. 494 181 
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ne oe 0 i XXXI, scope of— Pauper petition— 


Inquiry: into merits, whether permissible. 

Under O. XXXIII, r. 5; O- P.C, it is not permis- 
sible fora Conrt on a. paupere petition to go into an, 
elaborate enquiry on the merits of the plaintiffs case. 
Wi CHARUKONDA KEECHAPPA V. PUJARI LAKSHMANNA, 3. 
I. R. 1926 Mad. 1160 349 
~ O. XXXIV, rr. 2, 3—Foreclosure decree— 

Notice to mortgagor, whether necessary before 

passing final decree. 

The rules which provide the machinery for enforce- 
ing mortgages by means of a foreclosure decree do 
not require that notice should be given tothe mort- 
gagor between ‘the passing of the preliminary decree 
and the final decree. A MAHADEP PANDEY v. Sonya 
Nats Panpey, 24 A. L. J. 914; A. I. R. 1926 All. 757 


274 

—-—- 0. XXXIV, r. 5, ©. IX, r. 13,0. XXIV— Ex 

parte mortgage decree—Order setting aside decree on 

deposit by mortgagor of decree amount—Revised 
decree for full amount, legality of. 

Order XXXIV, r. 5, O. P. C., recognises only one 
method of payment into Court under the preliminary 
decree and where no such payment is made, the. 
Court is bound on the application of the decree-holder 
to pass a final decree for sale. 

When money is deposited under 0. IX, r. 13, and 
the ex parte decree is set aside, the decree which is 
passed after a fresh trial is always for the full amount 





claimed and not for the full amount claimed less the 


amount deposited. ` It is only when payment is made 
under O. XXIV that a decree is passed after giving 
credit for the amount deposited. 

In the case of deposits under O. IX, r. 13, itis the 
practice to add a note to the decree to the effect that 
it is open to the plaintiff to draw the amount in 
deposit and that he isto execute the decree only for 
the balance. M Ramana GouNDAN V. VELLAPPA GOUNDAN, 
(1926) M. W. Ne 662; 24 L. W. 520; A. I. R. 1926 Mad. 
1069 l 5 ‘ 989 


s 
——— 0, XXXIV, r. 6—Mortgage-decree—Sale of 
properties— Sale subsequently declared void—Right 
to apply for persona? «ecrge—-Limitdtion. 

Where property sold in éxecution of a mortgage- 
decree is, in subsequent proceedings, held*to be trust 
property and, therefore, not saleable and the sale and 
proceedings in execution are declared to be void, the 


right to apply fora personal decree accrues on the 


date when the salb is declared to be void and an 
application for personal decree made more than 3 
years from that date is barred by limitation. M Siva 
SuBRAMANIA PILLAI y. Poovanineam PliLLAT, (1926) M. 
W. N. 574; 24 L. W. 280; A. I. R, 1926 Mad. 941 502 


“OQ. XXXIV, r. 7—Redemption suit—Com- 
promise decree fixing date for payment of mortgage 
amount—Time, whether essence of contract—Pre- 
liminary decree, whether necessary—-Iinal decree by 
consent, competency of Court to pass. 

Where in asuit for redemption of a mortgage, a 
decree was passed by consent fixing a date for the 





pa 
* 


payment of the mortgage amount, it could not be 


held to have been the intention of the parties that 
time was of the essence of the contract. Š 
It isnot absolutely necessary thate iy every mort- 
gage suit there should be a preliminary decree before 
a final decree is passed’ If the terms .of the com- 
promise are thit a decree should be -forthwith pass- 
ed, a decree which is capable of execution, it is 
perfectly competent to a Court ta give effect td the 
` ; 
: . e’ 
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compromise and pass such “a decree. M MANIÇKA 

, CHETTI v. KUPPUSWAMI ASARI, (1926) M. We N..285: A. 

I. R. 1926 Mad. 844 CON 613 

O. XXXIV, r. 14 S$. 47—Erzecution of decree 
for money under mortgage—Sale of equity of 
redemption, whether void or voidable—Setting aside 
of sale, procedure for—Sale of equity of redemption 
confirmed—Redemption. 

A gale of the.equity of redemption in execution of 
a decree for money due under a mortgage in con- 
travention of the provisions of s. 99 ofthe Transfer 
of Property Act isnot void but voidable at the in- 
stance of the mortgagor or any other person interest- 
ed inthe eqnity of redemption and a mortgage by 
way of conditional salę is no exception to the rule. 

Such a sale can be sef aside only by way of an 
application under s. 47, CP. C., before its confirma- 
tion by the Court and no suit is maintainable toset it 
aside. i 

After the confirmation of the sale the mortgagor 
is not entitled to redeem the mortgage and it is 
immaterial whether the equity of redemption has been 
purchased by the mortgagee himself or by a third 
person, L Banst DHAR v. MUHAMMAD SULEMAN, 2 L. O. 
289; A. I. R. 1926 Lah. 490; 8 L. L. J, 464; -27 P.L., 
R. 494 181 
-—— O, XXXIX—Election suit—Injunction to 

restrain election. 

Elections should not be restrained when no harm, 
waste or damage is likely to be caused thereby. M 
MAHOMED MEERA SAHIB BAHADUR V. DORAISWAMI NAIDU, 
(1926) M. W N. 582; A. I. R. 1926 Mad. 1147 172 


— O, XXXIX, rr. 1, 2—Revision against*order 
of one Subordinate Court—High Court's power to 
issue injunction to stay execution of decree in another 
suit before another Court—Practice. 

Under the practice of the High Court of Madras, 
it has the power to stay execution om issue an in- 
junction pending civil revision petitions in the 
same way asin second Appeals. 

A Civil Court has power to issue an injunction 
restraining a paxty from proceeding with another suit 
in another Court and liktwis® from proceeding with 
the execution of a “decree sin another suit. 

The High Court may, therefore, pending a civil 
revision petition against an order of a lower Court 
issue an injunction restraining a decree-holder in 
another suit before another Court fyom executing his 
decree therein in breach of the covenants of a com- 
promise under which certain properties were to be 
re-allotted in acertain way in the former Court and 
datisfaction of the decree therein entered. M 
SINGARAVELU MUDALI v. BALA SUBRAMANIA Muna i, (1926) 
M. W. N. 708; 24 L. W.421; A. I. R. 1926, Mad. 1126 





938 
m O. XXXIX, r. 10. See O, P. C., 1908, O. XH, 
R. 6 ` 623 


O. XLI, r. 1—Several references from same 
award—Disposal by a single judgment attached to 
one—Appeal from other references—Filing of copy 
of main judgment, necessity of—Land Acqutsition 
Act (I of 1894), 3. 26. 4 
A District, Judge disposed of a number of refer- 

ences arising,o@t of the same award cf a Land 

e Acquisition Qfficer by a single award attached to 

one of them and on each of “the other references he 
made a note fotke following effect: *“Application 
d®æmissed. See my judgment in Land Acquisition Case 





* No. 1b of 1920, decided .to-cay." An appeal from one 
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of these references was filed without a copy of the 
main award : . ° ° 

Held, that the appeal was incompetent inasmuch 

as it was only the main award that cean be deemed 
to be a decree and a copy of the same was not attached 
to the memorandum of appeal. L NUR DIN v, SECRE- 
a of STATE ror INDIA, 5 L. L. J. 352; 27 P.L R. 

9 187 


———— 0. XLI, r. 4, scope-of. See MALABAR Law 


554 
AD. XLI, r. 20, See C. P*O., 1908,8. 151 338 


——— O. XLI, r. 20, application of. 

Order XLI, r 20, ©. P. C., is not confined to cases 
where there is any doubt as. to a party being a. 
necessary party..but is also applicable to persons - 
who are admittedly necessary parties. Nor is the 
said rule limited in.its application to cases where | 
the Court itself discovers the defect as to non-joinder 
of the parties, but the rule also covers cases where 
the appellant applies for the addition of a party. L 
CHIRAG DIN v. SAMANDA, 8 L. L. J. 473; A. L R. 1926 | 
Lah. 689; 27 P. L. R. 731 223 


——-— O. XLI, r. 2O0—Impleading person as 
respondent—Limitation, question of. i 
When a person has been made a party to an appeal 

under O. XLI, r. 20, ©. P. C., the appeal against him 

cannot be dismissed as time-barred. L WAZIR SINGH 

V. JANKIDAS, A. 1. R. 1926 Lah. 679 174 


————— O, XLI, r. 23., See C. P. C., 1908, O. XLII, 
R. (1) (4) 105 


—— — 0, XLI, r. 23—Order.of remand with regard 
to portion of suit, whether apzealalle, 

Order XLI, r. 23, ©. P. O., applies only to cases 
where the whole suit has been determined upon a 
preliminary point, and not to cases wherea portion ' 
only cf the suit has been so decided and reversed on 
appeal. Therefore an order of remand with regard to 
a portion only of a suit is not appealable. Pat 
JAWAHIR TAL v. FATEH Manton, (1926) Pat. 279; A. 1. 
R. 1926 Pat. 514 1 


————— 0. XLI, r. 23, O. KIH, r. 1 (a), (u), ss. 104 
105, Gls, (1) 12)—Order returning plaint for pre- 
sentation to proper Couri—Remand by Court of 
Appeal for disposal on merits--Order of remand, 
whether appealable, whether “affects decision of the 
case” under s. 105, cl. (1)—Propriety of order of 
remand, whether liable to be questioned in High Court 
in appeal from decree. 

An order of remand to the trial Court made in an 
appeal against an order returning a plaint for pre- 
“sentation to the proper Court does not come under 
O. XLI, r. 23, O. P. OC, and is not appealable. 
Section 105, cl. (2), does not, therefore, preclude the 
correctness ofthe remand order being questioned in 
appeal from the decree itself, ifitis otherwise liable 
to be questioned. 

In arriving ata decision as to whether an inter- 
locutory order ‘affects the decision of the case’ within 
the meaning of s. 105, cl. (1), C. P. C., the nature of the 
order in relation to the facts of the particular case 
has to be considered, 

Where the result of the enforcement ofá remand 
order isthe trial of the suit and an adjudicatien of 
the rights of the parties according to the merits, the 
eventual decision of the case is not affected by it and 
its propriety cannot, therefore, be questioned in 
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second appeal under s., 105,*cl. (1) O. P. O. M PAIDAPATI 
VENKATANARASU v. VIKRAM Korayya, 51 M. L. J. 119; 
(1926) M. W. N. 613; A. L R. 1926 Mad. 900; 24 L. W. 
639 790 
——-—-Q, XLI, r. 27—Additional cvidence in appeal. 

The legitimat® occasion for the application of the 
rule allowing the production of additional evidence 
in appeal is when, on examining the evidence as it 
stands, some inherent lacuna or defect becomes appa- 
rent, not where a discovery-is made outside the Court, 
of fresh evidence and an application is made to import 
it.. L Lasa SINGH v. AHMAD SHAH e 369 


—— 0. XLI, r. 31—Sudgment of Appellate Court, 
` contents of. l 

“ “Where ‘an Appellate Court has independently con- 
sidered. every material point in the case, there is 
nothing objectionable in its adopting the reasons of 





the trial Court without once more writing down the, 


same reasons at length. C Sursa Kumar Roy CHOUDHRY 
v. KAMAKHYA CHARAN QHATTERJI 760 
0.. XL, r. gi ja of Court to give 
. appropriate relief to respondent. 

The object of O. Aer r. 33, O. P. O., is manifestly 
to enable a Court of Appeal todo complete justice 
between the parties to an appeal. Where, therefore, it 
is essential, in order fo grant relief to an appellant, 
that some relief should at the same time be granted 
to the respondent, the Court may grant relief to the 
respondent, although he has not filed an appeal or 
preferred an objection, A MAHMUD Hasan v. DAUTI 
RAM ěć ' - : 65 


O. XLI, r. 33, scope of. 

Where a plaintiff's claim is partly decreed by the 
Court-of first instance and on appeal by the defend- 
ant. the claim is entirely dismissed, it is competent to 
the High Court in second appeal by the plaintiff, to 
‘decree the whole of the plaintiff's claim, even though 
the plaintiff had not appealed to the lower Appellate 
Court from the decree of the first Court so far as it 
was it went against him. Order XLI, r. 33, C. P. 0., 
is wide enough to cover such a case. R Man Han 








v. V. R.M. A. L. Fiem,4R.110; A.I. R. 1926 E 
ks O., XLII, v. 2—Preliminary issues disposed 





gt—Co of decision, whether judgment— 

i ee to fle copy with memo. of appeal, effect of. 
Where the preliminary issues in a Case are dis- 
osed of first and the other issues later on, the deci- 
eA of the preliminary issues is a ‘judgment’ within 
the meaning of O. XLII, r. 2, C. P. C., anda copy of 
the same should also be filed with the memorandum 
of appeal to | make the appeal competent. i 
ABDULLAH V. BEHARI Lat, 8 L. L.J. 361; A. LR. 1926 
Lah. 638; 27 P. L. R. 701 780 
O. XLII, r. 2, O. ALI, r. 1—Second appeal- 
Omission 10 file copy of judgment of first Court, effect 
of—Copy filed by respondents in cross-appeal, if 
defect. i 
o o to file a copy of the judgment of the 
Court of first instance along with a memorandum of 
second appeal renders the presentation of the appeal 
invalid. The defect is not cured by the fact that 
the respondents had filed a copy of the same in a 
cross-appeal which they had previously filed. L Navn 
v. MULA, 8 L. L. J. 397; A.I. R. 1826 Lah. 626; i 
BA 65? 9. XLIII, r. 1 (k)— Order removing name of 
- person who had died before suit, whether appealable. 
. An order removing ` from the record the name of 





— 
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porson who had died before tho institution of the 


LQGaurr SHANKAR v. MADAN 


suit, ik not .2ppeal ible. 
. J. 324; A.I R 1926 Lah. 513; 27 aA 


Goran, 8 Lr L 
R. 735 


2 
-m O. XL, (1) fu), © XLI r. 23, 58. 96; - 


100 —Order of remand under inherent power, whe- 

ther appealable-——-Decree. 

An orderof an Appellate Court remanding a. cabe 
to the trial Court under its inherent powers and 
not under O. XLI, r. 23, ©. P. O., is not appeal- 
able under O. XLIII, r. 1 (u), O. P. ©. Nor does an 
appeal lie from such an order under s. 96, read with 
s. 100, O. P. O., unless the order can be brought within 
the definition of a decree as given in the Code, in 
otber words, unless the Court of Appeal making the 
remand conclusively :determiņes the rights of the 
parties with regard toall or any of the matters in 
controversy in the suit, so fan as that Oourt is corn- 
cerned. cs 

Where the order of remand merely sets aside the 
decree of the trial Court and does not itself decide 
any of the points raised for determination, and does 
not determine the rights of the parties with regard 
to any of the matters in controversy in the suit, it 
does not amount to a decree and no appeal would lie 
against it as a decree. Pat PERMANAND KUMAR v. 
Buon Louar, 7 P. L. T. 535; A.I. R. 1926 Pat. 457; 
(1926) Pat. 333 ; 105 
—— O. XLVII, r. 1. See C. P. C., 1908, s. 148 795 


— ——O.XLVII, r. 1—Review—Whole case if 
re-opened—Party if confined to additional evidence 
in which application for review was granted. 
Though in granting a review a Court may at its 

discretion direct the whole case to be re-opened if it 

is necessary in the interests of justice, there is no 
rule that whenever a review is granted the whole 
case must be re-opened. 

A party is confined at the re-hearing so far as 
additional evidence is concerned to those pieces of 
evidence which actually formed the subject-matter of 
the application for review. . 

Par Page, J.—-Atthe re-hearing of a case the Court 
ought to consider the gvidence adduced at the trial 
and the additional evidente, if duly proved, upon which 
the review was granted,eand an? relevaat evidence 
in rebuttal of such additional evidence. The Court is 
also entitled to admit evidence even if such evidence 
was available to the party at the time of the original 
hearing ifthe Cougtis of opinion that itis relevant 
to an issue raised and to be re-considered at the re- 
hearing and that the party tendering such evidence 
was prevented by some cause for which such party 
was not responsible, from adducing the evidence at 
the trial or ifthe party refrained at the trial from 
adducing such evidence for want of the additional 
evidence.: 

But the Courtat the re-hearing ought not to allow 
a party to adduce evidence’ which was available or 
with reasonable diligence might have been procured 
by such party at the trial merely in order to re- 
inforce at the re-hearing a case which was raised or 
ought to have been raised at the trial. O BHANIRAM 
RATRI V, AMBICA CHARAN Hazry, 53 O. 856 e 731 


m O, XLVII r. 2, 8.115-- Review, application 
for, based on accidental slip-- Whether maintain- 
able before 
review—Revgrsal by Appellate Court*-*Revision. 

A review petition on the ground” of*an accidental 
glip is entertaimable before the successor of a Judge 


success0% of Judge— Order granting e. 
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who disposed of the case under O. XLVII, r. 2; Ù. 
P. 0. It isonly if the ground is other then pecidental 
slip or discovery of fresh'evidence that such’ pstition 
cannot be entertained by a successor. 

A Munsif in granting an application for review 
of a judgment of his predecessor on the ground’ of 
accidental slips therein acts within his jurisdiction, 
and an order of a District Judge on appeal reversing 


the order of the Munsif on the ground that the latter, 


had no jurisdiction to do so is liable to be set 
aside in revision by the High Gourt under s. 115, O. 
P.C. M:TxHommin Pupta MALIAKKAL “KATHIYAMMA 2. 
Muuammap Kurry,24-L. W. 447; A. I R.1926 Mad. 
1093 ; 545 


—— 0. XLVI, tv, 4, cl. 2,5. 151, 0. IX, r. 9— 

Execution’ applicatién’-Dismissal for default— 

. Restoration, legality ,of—Application to, restore, 
. whether can be treated as pne for review—Order 
made without notice to opposite party, whether 
illegal or merely irregular—Review, grounds for— 

Restoration, whether permissible under inherent 

powers of Court. 

Order IX, O. P. C., does not apply to execution 
proceedings and a. Court has, therefore, no power to 
restore an execution application which was dismissed 
for default. 

Where the order of restoration is made without 
notice to the opposite party, it cannot ba justified as 
one passed in review under O. XLVI, r. 4, cl. 2. 

The inherent powers of Court unders.15I cannot 
be invoked in support of such an order merely 
because another execution application will be barred 
by limitation. a ee 

Such an order of restoration cannot be considered 
to be a final order and the opposite party on coming 
to know of it could urge any objection which it was 
open to him to urge if he had notice of the petition 
for restoration. ` oe 

Under O. XLVII, r. 4, cl. 2 (a) notice*to the opposite 
party is imperative and’an order allowing review 
without such notice isnot merely irrégular but is a 
nullity and a party is not bound by the illegal order. 

Rule 1 of O. XLVII, 0. P, 8., must bs read ‘as in 
itself definitive of the limits within which review is 
permissibleand no Court % justified in reviewing an 
order made by it-for any ground other than those 
mentioned in O. XLVII or grounds similar to those 
specifically mentioned therein. A ae a 

The absence of a Pleader is not aeground for review. 
Ni NARAYANA OHETTIAR v. MUTHU OHETTIAR, 51 M. L. J, 
219; (1926) M. W. N. 890; A: I, R. 1926 Mad. 980 1008 


Sch. l, para. 17 (1)—Arbitration—Agree- 
ment to. refer to three arbitraters—Application by 
one party to file ‘in Court—Direction by. Cotirt that 
opinion of majority should prevail, legality of, ° 
When a reference is made. to two or more arbitra- 

tors the award’ is not valid unless it is concurred in 
by, them all. A reference to three arbitrators implies 
an agreement to be bound by the decision of all the 
three and not merely of a majority. 

Where three persons agree to refer their disputes to 
the arbitratjon of threenamed arbitrators and one of the 
parties alone applies to the Uourt under para 17 of the 
Second Schedule, O. P. C., to have the agreement filed 
in Court, it is*not competent to the Court, while order- 


*ing:a refererfte, to give a hurther direction that in 


. 


casa of disagrêemont among the arbitrators thé deci- 
sioa of tha méjority should prevail inasmuch as such 
a_disestion ¢sinsoasisteab with the Sriginal agres- 
s . 
6 
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ment between. the parties’, M KATRAGADD RAMAYYA 2.; 


Ls 


=” 


BaAPAYYA, 24 È. W. 384? 51 
Mad. 1183 


Company: Law—Internal magagement — Court's 
jurisdiction ‘to interféere—Interlocufory’ injunction, 
right to—Right: of. inspection ‘by ` proxy--Sharé- 
holders’ right to have information before Géneral 
Meeting.’ . - he Sie ais ante bs 
It isan elementary principle of law relating. to 


M. EJ. 440; Ay LR! 1996 


“ Joint Stock Companies that” Dourts have- no juris- 


dictioneto interfere with the internal: management of 
Companies acting within their powers. ` 

A very strong case must be made to induce, a 
Court to stop a meeting of share-holders especially on 
an interlocutory motion. ee EE 

There is no ,proyision in the Companies Act 
entitling a member to inspection by proxy nor can 
‘a sShare-holder- beforehand seek to obtain informa- 
tion which he can haye at the-General Meeting and 
ask the Court to hold up. the General. Meeting till 
the information asked for is supplied. .S Mrs, Amar 


Faxirst Cowasst v. Parson, A. J. R: 1926 Sind 295 4 


Companies Act (VI of 1882), ss: 144, 169— 

~ Sanction by Court of private sale by Official Ligui- 
dator, nature of-—Appeal, whéther lies—Order. with» 
out inquiry or notice to parties interested—Injury— 
Validity of order—Order revoking sanction. `~ 


‘Where a private offer tothe Official Liquidator. of,a 
‘Company to purchase certain machinery belonging to 
it. which was-its sole property was sanctioned by 
the District Judge under s. 144. (c), Companies Act 
of 1882, without notice to the contributories or credit- 
ors “and without satisfying himself that no better 
offer would be forthcoming if due publicity was given 
but on the application by the contributories it-was 
shown that there was an offer for at least 2 lakhs of 
riipees more, and the District Judge, thereupon re- 
voked his order, on an appeal filed’ to the High 
Court against the order passed on review: l 

Held, (1) that the Judge's procedure in passing 
his original order was at variance with the spirit and 
letter of the rules under the Companies Act and was 
an injudicious one calculated, if upheld, to inflict 
serious injury on the Company and its creditors and 
tHe order granting sanction ought to be vacated’; 

(2) that whether or not the District Judge. had 
a power of review either under ‘s. 169 or. under 
his inherent power, the High Court could permit the 
contributories and creditors of the Company to file 
an appeal under s. 169 against the original order 

, granting sanction and excuse the delay in filing the 
same. l l 
` Per Ayling, J —Wherever, property is authorised 
to bg sold’ by” priyate contract under the Companies 
Act, it is the duty of a Court to satisfy itself that the 
price fixed is the best that could in human probabil- 
ity bé'expected to be offered. Unless satisfied of this 
the only safe and proper course is ‘an auction-sale. 

Section 1414 of the Companies Act makes the Official 
Liquidator’s power to sell, whether’ by auction or-by 
private contract, conditional on the sanction of the 
Oourt; but this must be exercised with judicial. dis- 
cretion having regard tu the interest of the company 
and its creditors. l 

In any case an offer to a purchaser by the Official 
Liquidator is contingent on the sanction of- the- Dis- 
trict Judge ani waateyar visw may be taken. of the 
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s 

Judge's power to cancel his sanction, that sanction 
is certainly liable to appeal to the High Court. 

z An application to sanction the sale of property of 
the value of several lakhs of rupees forming the sole 
asset of a Compêny should be made in due form as 
required by r. 74 of the Rules made under the Com- 
‘panies Act and opportunity should be given to per- 
sons interested inthe Company to represent anything 
they had to say about it.. 

Per Krishnan, J— ~The District Judge exercises a 
judicial discretion i@ granting sanction under s. 144 
(c) for a såle and he should do so only after hearing 
parties interested, as great prejudice might otherwise 
arise, 

Such an order of sanction for sale is a judicial 
rather than a purely administrative one and, therefore, 
comés under the ‘purview of s. 169 and is hence ap- 
pealable. 

Where a man depends for the validity of his con- 
tract of purchase on a sanction granted by Court 
which in law is subject to be set aside in appeal and 
possibly in review also, he cannot plead that he has 
carried out his part in bar of the Court's power to 
deal with that sanction. He must be deemed to have 
taken the risk of the sanction being set aside for 
good cause shown and of his purchase failing in 
consequence. 

Sanction granted by a Court for a private sale 
without notice to parties cannot be upheld when it 
is shown to work to their prejudice. M Gorpon Das 
OHUNI Lat DAKUWALA v, KANTHIMATHINATHA PILLAI, 24 
L. W. 35 i 295 


` 


Companies Act (VII of 1913), 8. 4 —Illegal associa- 

tion—Suit by member for refund of contribution and 
ne partition of assets, whether lies~-Rights of member 
EE an general. 


~ Held, Per Walsh and Mukerji, JJ.—(Sulaiman, J., 
dissenting). -A member ofan association which is 
illegal by reason of its being in contravention of the 
provisions of s.4 ofthe Companies Act cannot sue 
ina Court of law for partition of the existing assets 
ofthe association or for any other relief which would 
involve a recognition of the existence of such an 
association. 


Per Sulaimen, J —Any person, who comes to Court 
and asks for its assistance in a way which would 
necessarily imply a recognition of the existence cf 
an association which is illegal by reason of its being 
in contravention of the provisions of s. 4 of the Com- 
panies Act is out of Court. The Court must refuse 
to help him, even though he may have to suffer an 
injustice. On the other hand, if the plaintiff does 
not want anything in furtherance of the objects of 
the illegal association, nor asks the Court to recognise 
the association as such, but seeks remedy in order to 
put astop to this illegal association, his claim cannot 
be dismissed so summarily. If his position, as the 
owner of some property, even though that property 
might have been acquired in some way not recognis- 
ed by law or even prohibited by it, can be recognis- 
ed, then he may have a locus stundi to ask the 
Court to do justite between the parties. 

A member ofan illegal association may sue for a 
declgration that the association is illegal and under 
certain circumstances he may even ask for an iajunc- 
tion restraining the othe» members from preclaim- 
ing that he is associated with them. 

Where a partnership is illegal ab initio no question 
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of* its dissolution, or even a declaration that it is 


dissolved can arise. š . 


A relief for taking the accounts or for the winding 
up of an illegal partnerslfip cannot be granted, As 
such relief necessarily implies a recognition of the 
association as such. : 

Where a person has subscribed to the funds of an 
illegal association and wants to recover his subscrip- 
tion back before the illegal object has been carried 


. out, there is no difficulty in decreeing his claim. 


But, where the illegal association has been formed 
and has been carried on fora long time, and the 
plaintiff himself has been deriving profits out of it, 
and has received considerable sums of money, it is 
not open to him to claim,a‘refund of his original 
subscription on the ground that he has decided to 
sever his connection from the illegal association. ° 
Property which has been acquired in the name’ of 
an illegal association out of money contributed by 
the members vests in the members as joint owners 
and every member has aright to have the existing 
properties and assets held by the association divided 
and distributed among the various members, In 
such asuit for partition a relief for realising the 
proceeds by sale of property on the analogy of a suit 
for dissolution of a partnership or winding-up order 
cannot be granted, but ifthe case falls under a. 2 
of the Partition Act, 1893, and it appears to the 
Court that by reason ofthe nature of the property 
to which the suit relates or of the number of share- 
holders therein or of any other special circumstance, 
a division of the property cannot reasonably or con- 
venieatly be made and that a sale of the property 
and distribution of the proceeds will be more beneti- 
cial for all the share-holders interested, individually or 
collectively, to the extent of one moiety or upwards, 
the Court may direct a sale of the property and dis- 
tribution of the proceeds. A Mrewa Rau v. RAM GOPAL, 
24 A. L. J. 777; A. I. R. 1926 All. 591; 48 A. 735 90 
° 9 


———- 6, 235—Proceedings against officer of Com» 
pany—-Death of officer—Abatement of proceedings—- 
Legal representatives, liability of+Suit, whether 
lies—Statutes —- Construction — Costs —- Liquidator, 
when can be made persénally liable for *%osts. 


Proceedings instituted under s 235 of the Com- 

panies Act against a promoter, Director, or other 
officer of a Company abate on the death of the person 
concerned and cannot be continued against his legal 
representatives or executors; but the barring of an 
application under s. 235 does not take away the right 
ofa liquidator from seeking his remedy against the 
legal representatives or executors by a regular suit. 
‘ A seetion copied into an Indian Statute from an 
“ English Statute cannot ordinarily be meant to have 
a different meaning from that of the parent Act 
especially where it is found in a highly technical 
Statute governing a technical branch of law which 
has been borrowed wholesale from English Law. 

In an unsuccessful appeal bya liquidator under 
the Companies Act, a Court may under proper eir- 
cumstances order costs in the first place against the 
assets of the Company and if the event of their being 
insufficient against the liquidator * personally. 
la BILLIMORIA v. CECILIA Mary DE Souza? 8 L. L. J. 376: 
A.I R.1926 Lah. 624; 2% P. L. R. 676 9 


Compensation for improveMents --Building 


erected by twespasser—Trespasser, when entitled to . 


compensation or remeval of material. 


» 
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Compenŝation for im provements—concld, ~ 


_ The principle of English ‘Law quicquid plantgiur 
: solo, solo cedit applies to India but it dees not apply 


* to lessees or trespassers. ° 


bad 


`` Therefore, where a gi a builds upon the 
land of another without believing bona fide that the 
“site belongs to him, he is not entitled on eviction by 
the rightful owner, to receive compensation for the 
-building materials but is only entitled to remove them. 
© L Onanan Din-v. TABAN, A. I. R. 1926 Lah. 694 394 


` Confession to Police Officer—Confession volunteered. 
` to mukhia in expectation of help, admissibility of. 

A.confession made to another person in the pre- 
‘gence of a Police Officer, who has asked or instructed 
` that other person to také the-confession in such a way 
"as to be his agent, where the confession takes place 
under such circumstances that the Police Officer is 
im such proximity as to make his presence likely to 
-affect the mind of the cqnftssing person, is in sub- 
‘ stance a confession to a Police Olficer and is, there- 
_fore, inadmissible. But, although amukhia is un- 
, doubtedly a man in authority, and would appeal to 
a villager as a person wlib is able or likely to be 
able, to promise him a pardon or some other induce- 
ment, where the accused volunteers to make a state- 
ment to a mukhia if he could get some assurance 
from him that: he would do his best to help the 
accused, the statement cannot be regarded as having 
been made under any inducement proceeding from 
‘a person in authority so as to make it either inadmis- 
gible or irrelevant. A Tupzror v. Har PlARI, L. R. 7 
A. 155 Or.; 27 Or. L. J. 1068; 24 A. L. J. 958; A. L R. 

1926 All. 737 © 44 
Construction of document—English cangns of 

construction. z5 . 

The deeds and contracts of the people of India 
should be liberally construed and the strict canons of 
construction employed in dealing with deeds in Eng- 
land where conveyancing is a fine art should not be 
applied in construing documents in Ifdia. 

The principles of linglish Common Law relating to 
joint covenants by two or more persons are not ap- 
plicable in India. : 

The question whether a cgmtract is joint or several 
is a question of eqnstruction, that is, a question of 

the intention of the parti@s to the contract. $ MIR 
Aut Nawaz v. MIR ALI ASGHAR 124 
— Family Settlement. ‘ee FAMILY ees 
Mortgage and lease deed, whether independent 
transactions. 

Tt isa question of intention whether two instru- 
ments executed simultaneously should be read toge- 
therand be held to constitute a single transaction 
‘or they should be taken separately and each regarded 
as a separate and independent transaction. Each, 
case depends upon its own facts. M ERATH UNIKKAT v. 
ABDUL RAHIMAN, 51 M. L, J. 378; A. L R. 1926 Mad, 
1061 941 


-m 








Repugnant eclausesy Intention of parties. 

In construing deeds containing repugnant clauses, 
a Court should find out the real intention of the par- 
‘ties and strike out the clause that is repugnant to 
‘such intentfon. °M Rasta Rao v. CHELLAYYA Pinar, A. 
I. R. 1926 Mad. 1208 , 580 


Contempt of Court— Jurisdiction of High Court to 
punish for tontempt of subordinate Courts—24 &.25 
Vic. Ch. 104, le 9, effect of. ‘ 

~The High Courts of India have power to deal with 

epatempts @ffecting the administratfon of justice, 

st we a “ @- 7 * 
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Contempt of Court—concid. _ 


whether those contempts je committed in regard to 
proceedings in the High*Cofrt orén a Court subordi- 
nate to the High Court. 

Per Sulaiman, J.-Whatever be the law as regards 
the power of the High Courts togpunish for con- 
tempts of inferior Criminal Courts fhey have un- 
doubted inherent power to deal summarily with con- 
tempt of inferior Civil Courts. 

Any conduct that tends to bring the authority of 
a Court into disrespect or which amounts to ‘an 
insult offered toa Judge or the dignity of the Court, 
even though it may be after the termination of the 
proceedings, is a contempt of Court. 

Every High Court -in-this country is “in a special 
manner the guardian and proteétor 
justice”, ‘and it has power to deal with all contempts 
direcied against the administration of justice, whe- 

“ther those contempts are committed‘in face of the 
Court or outside it and independently of whether 
the particular Court is sitting or not sitting: and 
whether those contempts relate to proceedings direct- 


ly concerning itself or whether they relate to pro- © 


ceedings concerning an inferior Court, and in the 
latter case whether those proceedings might or might 
not at some stage come before the High Court. A 
Hapt Husain v. NASIR-UD-DIN HAIDAR, 24 A. L. J. 849; 
A. I. R. 1926 All. 623; 48 A. 711 < i 108 


Contract. See VENDOR AND PURCHASER 185 
Agreement to pay on the 80th of a month— 

Month consisting of only 29 days—Payment on Ist 
of next month, whether sufficient. , 
Where the parties toa solenamah, in ignorance of 
the fact that there are only 29 days in a particular 
month, stipulate that one of them should deposit a 
particular sum of money in Courton the: 30th of 
that month, deposit of the amount on the Ist of the 
next month is a sufficient compliance with the stipula- 
tion. G OHAND Meran v. MonumMapD Mouzarrar HOWLA- 
DAR, A. I. R. 1926 Cal. 1232 313 
Guarantee—-Mcre recommendation, whether 
amounts to. See BALE OF Goons 866 
—, whether joint or severaj, question of con- 





struction. See CONSTRUCTION OF DOCUMENT 124 
Contract.Act (IX of 1872), s. 38. See SALB or 
GOODS 866 


s. 55—Sale of goods—Breach—Non-delivery 

of goods—Plaintiff not ready and willing to pay-— 
_ Suit for damages, whether maintainable—Recipro- 

cal promises. 

In all cases where the performance of a contract 
by the parties thereto is to be simultaneous, each 
party must show that he was ready to perform his 
part of the contract. 

* In a suit for damages for non-delivéry of goods 
the plaintif must show that he was ready and able 
to pay for the goods if delivered. Where the plaintiff 
was not in a position to pay he is not entitled to any 
damages for non-delivery. M NALAM LaKsuMIKANTHAM 
v. NARAYANASWAMI IYER, (1926) M. W. N., 710; A I. R. 
1926 Mad. 1109 986 

S. 55—Time, whether essence of contract. 

_ In the case cf a contract for the sale of immove- 
able property, the Court must look, at the substance 
of the agreement in order to ascertain whether the 
parties notwithstanding that they named a specifie 
time within which completion of the contrac# was 
to take place, really intended no more than that it 
should take place within% reasonable time. 

A purchaser has no right without the consent of 
RENEE 





of .public . 
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Contract Act—contd, 


“the vendor to extend the time for the performance of 
the contract and to elaim dameges in case of breach: 


at the rate prevailing on the deferred date. S ABDULALI 
MOOSABHOY V. GOKALDAS LALJI, 19 B. L. R. 41 269 


-~ 3, 69- Jaterested in the payment of money, 
~-Attaching creditor paying money to avert sale of 
property for rent due by objector—Right to recover 
from objector. ; 

‘ If a decree-holder who attaches certain property 
claimed by an objector as his own, pays a certain 
amount to,save the property from sale in distraint 
proceedings against the objector and the obje&tor was 
bound in law to pay that’ amount, the decree-holder 
is interested in the payment of the money within the 
meaning of s. 69 of the Contract Act. A OHUNI LAL v. 
MANIK OHAND, A. I. R. 1926 All, 745 319 


— S. 73—-Damages, assessment of—Hxtension of 
time, effect of. 

Section 73 of the Contract Act does not admit of 
any distinction between a contract to sell immove- 
able property òr any moveable commodity and dam- 

*ages with respect toa breach in either are to be 
assessed on the same standard. 

In cases of breach of a contract for sale of im- 
moveable property through inability on the vendor's 
part to make out a good title the damages must be 
assessed in the usual way, unless itcan be shown 
that the parties to the contract expressly or implied- 
ly contracted that this should not render the vendor 
liable to damages. 

‘I'he proper measure of damages for a breach of 
contract in such a case is the difference between the 
contract price and the market price at the time of 
the breach. 

The loss or damage for which compensation is re- 
coverable in case of breach must be either such as 
arises naturally in the usual course of things from 
the breach, or such as the parties knew at the time of 
the contract to be likely to result from it. 

The plaintiff must prove that he has suffered 
damage and the extent to which he has suffered 
before a Court can award him damages for breach 
of contract. If he does not give the best evidence, 
every presumption should be made against him, 
but this does not relieve the Court altogether of the 
duty of assessing the damages, as best it can, on the 
evidence and materials actually before it. S ABDULALI 
Moosasnoy v. QGOKALDAS LALJI, 19 S. L. R. 41 269 

- $8. 73, 74—Interest— Simple and compound, 
nature of—Primary and secondary contracts— 

Compound interest, whether penal—Wrongful 

detention of money—Damages. 

Theonly difference between simple interest and 
compound interest is that the former is interest on 
money willingly lent and the latter on money not 
willingly lent. 

Section 74 of the Contract Act applies only to cases 
in which the creditor omits or is unable to prove that 
he has sustained any actualloss or damage at all. 

A case of wrongful detention of money is governed 
by s.73 of the Contract Act because in the fact of the 
wrongful detention itself thera is always clear proof 
not only of the ergditor having suffered actual damage 
but also of the extent ofthat damage in terms of 
money. ~° 

The advantage the creditor would haveshad if his 
money had nat been detained, of which he was de- 

prived by its detention, st@ted in terms ofmoney, is 
interest at the rate current in the locality-on that 
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Contract Act—concld. 
nfoney for the time it has been detained. N Avzopnra- 
PRASAD V. SHIYPRASAD 1019 
S. 78—Sale of ascertained goods—-Part pay- 

ment of price—-Goods destroyed by fire before delivery, 
- to buyer—Property when passes— kefund of advance, 

whether buyer can claim 

The defendants entered into a contract to sell to 
the plaintiffs a certain number of kerosine of] ting 
which at that time had been despatched to the defend- 
ants by Railway but had not yet been received by 
them. The Railway receipt was endorsed over by the 
defendants to the plaintiffs and the latter paid a part 
ofthe price to the defendants. A few days after- 
wards the goods were destroyed by fire while in transit 
and never reached their destination : 
` Held, that as the contract was to sell ascertained 
goods, under s. 78 of the Contract Act, the property 
passed to the buyers when they made the part pay- 
ment of the price andthe buyers were not entitled 
to arefund of the advance paid. L SHANKER Das-Jort 
PARSHAD v. BHANA Pam-Speo DAL, 7 L. 406; A.J.R. 
1926 Lah. 608; 27 P. L. R. 601 765 

ss. 182 to 238, whether exhaustive. See 


PRINCIPAL AND AGENT 888 
S. 212, See MASTER AND SERVANT 200 


~= S. 233—Principal and agent—Liability, 
joint or alternative—Judgment against both jointly 
whether can be passed. , 
The ability of principal and agent is not joint 
but alternative, and s. 233 of the Contract Act does 
not enunciate a different rule. 
Under s. 233, Contract Act, a person dealing with 
a pringpai through an agent may, at his election 
sue either or he may sue both of them alternatively 
ina case where he is not sure whom his exact remedy 
is against. Kut he cannot get judgment against 
both of them jointly for the amount sued for, since 
it would be turning a liability which is mutually 
exclusive into*a joint liability. M Pooruorr ILLATH 
KuTsikrusHNA Nair v. KALLIL ira Narre 51 M. LJ. 
311; (1926) M. W.N. 729; 24 L. W, 451; 49 M. 900: A 
I. R. 1926 Mad. 1213 475 
S. 247—Minos status of, in œ jirm, whether 
can be adjudicated insolvent—Orger of adjudication. 
nature of. 4 á ' 
A person who is under the age of majority cannot 
become a partner by contract. He may be admitted 
to the benefits of the firm but cannot he made per- 
sonally liable for amy obligation of the firm. 
A person under the age of majority cannot be ad- 
judicated an insolvent for failure to pay debts of a 
trading firm, though he has a right to participate in 
its property after its obligations are discharged. It 
does not, however, follow that a trading concern 
carried on for the benefit of one or more adult per- 
sons and the minor may not be adjudicated as insoly- 
ent in the firm name in which its business was 
carried on, and the property of such concern dealt 
with in the insolvency proceedings for the benefit of 
the general body of creditors. S In re Hira Lar 
SHIV NARAIN 446 


Co-operative Societies Act (I of 4912), s. 43 (1) 
n —Rules under 3.48, r. 18 (h)-- Award, power of 
. Court to question, validity of—Ogder "relating to 
(1 execution of award, appealability of. * . 

A Court in which an award under thé Co-operative 
Societies Act js tiled has no power, fo’ question the 
validity of the award inasmuch as, under the provj- 


sions of r. 18h) of the Rules framed uftder s, 43 of e 
s 


s 
e 
è o? 
8 


* Co-operative Societiea Act—coneld. 


“Judge who dgcides 


' cations. 
. decades : 
„as to costs, eithe 


. 18. , ` 


ihe Act, it is bound to enforce the award, in.the game’ 


* manner as a-:decree of such Court. 


“An order relating, to the execution of such an award 
is appealable as a d@&ree under the provisions of 
the Č. P. C. L AHMAD YAR v. CO-OPERATIVE REDIT 
Sogrety, 8 L. L. J.:310; A. I. R. 1926 Lah. 547; 27 P. 
L. R. 706: ; 288 

sowners-~Improvements-by one —Partition. 
apakah wa ‘of a ‘co-owner who finds that a 
lessee under another co-owner jis erecting buildings 
over the whole property in spite of his objection, is 
to sue for partition: G HARI BHUSAN Hatper'v: SHEIKH 
ABDUL ` ` : 4.41 
Right to sue stranger. fcr mesne profits without 

impleading other co-owners. — 

A co-owner is entitled “to maintain a suit against 
a trespasser for mesne profits without joining the 
ather co-owner as a party to the action Just as he 
ean maintain an action: for ejectment against such a 
person without joining the other co-owner to the suit. 
N Naco v. MULTANMAL ` 1028 


Coroners’ Act (IV of 1871), Ss. 8, 19; 20— 
‘Coroner's enquiry, statements made in, admissibility 
of, in subsequent trial—Hvidence Act (I. of 1872), ss. 
14h, 155—Previous, statements, when admissible. _ 
A statement made by a witness m an inquiry 
before a Coroners admissible in evidence aba sub- 
sequent.trial of the accused, and under ss. 144, and. 155 
of the Evidence Act it is not necessary in. order to 
make the previous.statement: of: the witness in the 
inquiry admissible for the-purpose of impugning his 
credit, that the accused should have had an-opportun- 
ine him. B EMpeRon.v. RAGHOO GANPAT, 


TF nL. R.1175; A. LR. 1926 Bom. 404; 27 Cr. L. J. 


1061. =F 


Co-sharers—Suit for entire rent by co-sharer— 
Other co-shgrers made pro forma : defendants— 
Tenant, whether can ®bject. ; 
Where 2 co:sharer landlord sues for the entire. 

rent; on, the allegation of an Arrangement with his 

co-sharers, who are mele “pro forma defendants 
in the suit amd do Rot conéest the arrangement, it 
does not lie in the mouth of the tenant to say 
that he will not pay ‘the entire rent to the 
plaintiff, as in- such a case the co-sharers could not 
again sue him for rent, 1t the plajntifi gota decree 
for the entire rent. O DURGA MORUN CHAKRAVARTTI V. 
ALI BUKSHA BEPARI 444 


; Y 
s—Dismissal of suit—Plaintiff s case not entirely 
S ise Defendant s costs, whether can be: disallowed. 


Where a plaintiff fails'to proye his case, aad his 


it is consequen a cas 
Samed to ehis costs. The fact that the plaintiff's 


; “vet entirely. false is not a ground for dis- 
ee ~% defendant. L Rasapa v. Baru 





ing ts to.t 
ck 1926 Lah. 464; 37 P-L. R. 254 ° 795 
_____ — Interlocutory proceedings—Costs made cost 





in the cause, effect of—Procedure—C. P.C. (Act V 


a $Ò. 
2 a erder has béen made on ja 
‘cation “with gegard to costs, or 16 18 specially 
oie the costs should. be reserved, then the 
the Sula saban ak power and 
i tion over the costs of such interlocutory appli- 
te But. it 7 different where the Judge who 
an Mterlocutory application makes an order 
r directing that one of the parties 
n . 
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: [1926 


Costs- coneld. 


: , 
should pay the costs; or that the gosts-should be costs: ° 


in, the cause. 

When the Judge either in,Chambers or on motion 
makes an order that the costs of the application or 
motion shall be costs in the cause, fie makes an order 
that those ‘costs should be received by the party who 
gets the general costs-of the action, and it’ ‘is not 
open to the Judge who hears the case to interfere 
with that order. ` ` : l 

When on an application for examination of a wit- 
ness de bene esse or on commissiĝn, it is ordered that 
the costs shall be costs in the cause, it is not open 
tothe Judge who decides the case to deprive the. 
successful party of the costs of the examination on 
the ground that the- costs were incurred unnecessarily 


at his instance, although it would: be open to the- 


Judge to hold that the successful party by. its con- 
duct was not entitled to the whole of the costs-.of 
the action. B AMERICAN Trapine Go. v. Brrpo & Co, 
50 B. 480; 28 Bom. L. R: 1283; A.I. R. 1926 Bom. 596 


133: 


Unsuccessful defendant—Deprivation of costs.. 

When the plaintiff institutes a-suit against a party 
who shows-that he is.in.no way liable to be sued and 
the suit fails, the defendant should get his costs. 
N Secretary or STATE FOL INDIA v. GARAPATI SOMAYYA, 
24 L. W. 378; 51 M. L. J. 446; A. I. R. 1926 Mad. 1084 
847 





Co-itenants. See LANDLORD AND.TENANT / 


Counsel: and Client—-Advocate'’s privilege—De- 
famation; See PENAL Cone,..1860, s. 499 354 


Court Fees Act (VII of 1870)s.8. See LAND 
ACQUISITION ACT, 1894 140° 
s. 27 —Stamps “for use in the High Court 
only”, whether can be used in. lower Corirts— 
Administrative rules, effect of. = 
ln the absence of any rule having the force of law 
to the effect that the sale of a particular.denomination 
of stamp may be limited to a particular purpose or 
Court, the mere fact that certain stamps bear an 
impression on their back that they are ‘for use in the 
High Court only’, cannot invalidate the use of the 
stamps in other Courts, although the words soim- 
pressed may have some significance for administrative 
purposes. Pat NARESH CHANDRA SINHA V. CHARLES 
JOSEPH SMITH, A. I. R. 1926 Pat. 408 822 


— 





-Courtof wards—Power to compromise disputes b 


tween. wards—Oudh Land Revenue Act (XVII of 

1876), s. 172—N.-W. P. and Oudh Court of Wards 

Act (III of 1899), s. 35, scope and effect of—Ward 

attaining majority, whether can challenge acts of 
e Court of Wards. ~ 

A Court of. Wards. has all the powers of a guardian 
over the ward's property supplemented by certain 


373: 


additional. powers given by Statutes. It has un- . 


doubted’ power to compromise disputes by or on 
behalf of the wards cven where two such wards are 
the contesting parties. 

Under s. 172 of the Oudh Land Revenue Act of 
1876 where it is established that a Court of Wards 
has done an act after having directed its mind as to 
the question whether the act is for the benefit of the 
property and the advantage of the disquahfied pro- 
prietors and “having decided that such an act ig.for 


the benefit of the property and the advantage of such. 


proprietors, a ward is-not ih a position, on attaining 
majority to challenge the. validity of the act upon 
the ground thatthe act was not to his benefit or to 


4 
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Court of Wards-—concld. e 


“the benefit of the property; unless he.is able to estab- 
* lish fraud - -miscqnduct soh, the part of the Court , 


of Wards O Court or Warps v. CHANDRA BHAN Dart, 
13 O. L. J. 343; A. I. R. 1926 Oudh 530; 3 O. W. N. 
185 Sup. 520 


s 

Criminal Pröced ure--Joint  trial—Conviction—- 
Joint appeal, whether legal. See Or. P. C., 1898, 
s. 526 =. PR 38 

— Report of Sub-Inspector, whether can be 
relied on where he is not examined. 

_ A Court cannot dragv material for a conviction from 
the report of a Sub-Inspector, of Police when that Sub- 
Inspector has not infact been examined in Court. Pat 
Jar SINGH v. EMPEROR, 27 Or. L. J. 1112 424 


Criminal Procedure Code (Act V of 1898), ss. 
20, 21—Chief Presidency Magistrate, jurisdiction 
of—Rules under s. 21, Cr. P. C., r. 8, scope of. 
A Ohief Presidency Magistrate has jurisdiction to 

try an offence committed in any place within the 

Presidenċy Town, He has further power under r. 3 

of the Rules framed under s. 21, Cr. P. C., to direct 





*that any particular class of cases may be brought 


before him for trial to prevent pressure -of work in 
the other Courts. B KHODABUN v. EMPEROR, 28 Bom. 
L. R. 1066; A. I. R. 1926.Bom. 564; 27 Cr. L. J. ace 
——— ss. 35, 545-—Accused, appeal by—Com- 

pensation awarded to complainant—Notice of 

appeal to complainant, — : 

One of the-fundamental principles of law is that 
no order should be passed to. the detriment or preju- 
dice of a party without giving him an opportunity of 
being heard in defence. oar i 

Although there is-no provision in the Cr. P. C. pro- 
viding for notice ofan appeal by the accused being 
given to the complainant, yet it is the settled practice 
of the Calcutta High Gourt, in a case where compen- 
sation has been awarded to the complainant, to give 
notice of the appeal to him, and an acquittal, in the 
absence of such notice, is liable to be set aside by 
the High Court in Revision. G Buarasa Now v. 
SUKHDEO, 49 O. L. J. 583; A. I.R. 1926 Cal. 1054;.27 
‘Cr. L. J. 1086 . 62 
—— S, 61-—Offender, whether should be produced 

before Magistrate, forthwith. 

Section 61, Cr. P. O., does not apply to the Calcutta 


, Police. 


_ It is proper that where an officer does not see his 
way to release an arrested person on -bail, he should 
produce him before a Magistrate with as little delay 
‘as possible so that the Magistrate may determine 
whether in the circumstances of the case the person is 
entitled to be enlarged on bail. C SRILAL AGARWALI A 
v. EMPEROR, 44 C. L. J. 134; 27 Cr. L. J. 1185 





—— s, 106—Security for keeping the peace— 
Appellate Court, power to order—Notice to parties 
and statement of grounds, necessity of. 

A ‘Court of Appeal may pass an order.under s. 106 
of the Cr. P. C., even where the trial Court had no 
-such.powers. xt os a 

_ An order under s. 106, Cr. P. O., cannot be passed 


without notice to the parties; nor can such an order . 


“be supported-where the Magistrate does not give the 
-reasons for requiring the..accused to-execute a bond 
to keep.tie peace. Pat JAr SINGH v. Emperor, 27-Cr. 
Laa 1112 ae Gee ee ee 424 
~ s. 107— Exercise of lawful -rights—Joint 
owner improving propemty—Likelthood of breach of 
the peace—Security.” - 


+ 
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Where a person is exéncising his lawful rights, it 
is not sich person but the persons who obstruct hira 
in the exervis® of his lawful rights and cause danger 
to the peace who should bé put on security. 

Inasmuch as a joint ownereis entitled to improve 
the joint property no security can be demanded from 
him on the ground that his persistence in improving 
the joint property is likely to lead toa breach of the 
peace. L THAKER SINGH v. EMPEROR, 27 Cr. L. J. 
1094; A. I. R 1926 Lah. 695; 27 P. L. R. 599 358 
s. 107—Security proceedings—Hxercise of 

lawful right—Likelithood of breach of peace— 

Security, whether can be taken. 

Where the act which a person intends to commit 
is lawful in itself, there is no ‘reason for demanding 
security from him under s. 107, @r. P. O., even though 
his act is. likely to induce his opponents to commit a 
breach of the peace. 1 KHAzAN CHAND v. EMPEROR, 27 
Cr. L. J. 1063; A. I. R. 1926 Lah. 683; 7 L. 482 39 


——_— ss. 107, 112,117, 531, 537--Security for 
keeping the peace—Jurisdiction of Magistrate— 
Accused's residence, absence of proof as to, effect of — 
Irregularities in recording order under s. 112, 
effect of—Revision—Limitation. 

An order under s. 107, Cr. P. C., is not invalid 
merely because there is no evidence on record to 
show that the accused was within the local jurisdic- 
tion of the Magistrate atthe time when the proceed- 
ings were started, where .no objection to his juris- 
diction is raised in the trial Ccurt, and no prejudice 
is shown to have been caused, the irregularity, if 
any, being cured bys. 531, Cr. P. O. Nor can the 
validity of such an order be impugned on the ground 
that tRe Magistrate, instead of embodying the sub- 
stance of the information.in the order passed as 
required by s. 112, Or. P. C., wrote the order on the 
back of a Police report which gave the information, 
and gave the substance of the information in the 
summons itsalf instead of sending a copy of the 
order to the accused with the summons, 

Persons who come to the Migh Couft in revision 
against an order under s. 107, Cr. P. O., should do 
so with the utmost promptitude and at any ‘rate 
within 30 days of the*oedere complaihed of. A RAK 
Deo SINGH v. EMPEROR, L.R. 7 Ae 174 Or; 27 Cr. L. 
J. 1132; A. L. R. 1926 All. 767 652 


s. 108—Penal Code (Act XLV of 1860), 8. 
1584—Promoting enmity—Intention to promote, 
necessity of —Evedence of word used, decisive, nature 
of-—Extrinsic evidence as to intention—Malice, when 
to be imputed—Order under s. 108 (b), Cr. P. C., 
when to be passed— Intention, importance of, in 
criminal law. 

Section 153A, Penal Code, does not mean that 
that have a 
tendency to promote class hatred can be convicted 
under that section. The words used in the section 
connote a successful or, unsuccessful attempt to 
promote feelings of enmity, and in order that a case 
may be brought under the section it. must be the 





purpose or part of the purpose of the accused to 
promote such feelings. 


The question of intention ds to be tolletted in most 
cases from the internal evidence of the words them- - 
selves but.other evidence is also adsfissible. Evidence 
afforded by the words used will be decisive in all. 
cases where the intention is expressly declared, ard ° 
if the words ‘have stich a clear antl*indubitable ten- 
dency intention may also be presumed. But the i 

fa 
e e 
|] . 
e o’ 


a 
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words used and their true meaning are never more 

than evidence ef intention and it is tke real inten- 

tion of the accused thats is. the test. 

The explanation to s. 153A, Penal Code, cannot 

“be used to enlarge thf provisions of the substantive 
section. 

Malice is not to be imputed without definite and 
solid reason. 

The rule laid down in Sital Prosad v. Emperor, 34 
Ind. Cas. 974; 43 O. 591; 20 O. W. N. 199; 230. L.J. 105; 
17 Cr. L. J. 254, that in order to justify an order under 
s. 108 (b), Cr. P. C., one has only got to find that there 
are words used in the matter complained of which are 
likely to promote feelings of enmity or hatred, is 
wholly unsupportable. ‘he utmost that is warranted 
on any view of the"sectjon is that a person comes 
within its scope if he disseminates matter which 
reveals an intention to promoté feelings of enmity. 
Matter which has in facb a tendency to do so may be 
published alio intuito or even with an honest view to 
stop class hatred. 

Where the Legislature has passed upon a matter 
and drawn the line in its own way, itis not for the 
Criminal Courts to abandon ‘intention’, the ancient 
and statutory test and to put in peril of their process 
persons of innocent intention. L P. K. CHAKRAVARTY 
V. EMPEROR, 380 O. W. N. 53; 44 C. L. J. 172; 27 Or. L, 
J. 1154; A.I. R. 1926 Cal. 1133 738 
= S, 109—Conditions necessary for application 

of cl, (a)—‘Concealing his presence, meaning of— 

Persons under arrest, if exempted—Continuous 

course of conduct whether should be proved. 

It is not desirable to lay down any general prin- 
ciples as to the conditions which would bring a case 
within the purview of s. 109, cl. (a), Cr. P.O, but it 
may be stated that there must be some definite at- 
tempt at concealment by taking precautions with that 
object in view, whether it be by disguise or otherwise 
indicating a desire to hide the fact that the person 
is presant within the local limits of the Magistrate's 
jurisdiction. ® The clause is one which should be*used 
with proper discretion. 

Section 109, el. (a), Or. P. C., cannot be applied to 
& person who‘tas merely foufid talking at night time 
with bad character@in a place open to the public or 
to one who merely shows a disinclination for the 
society of the Police and endeavours to avoid them 
by running away on their approach. 

The operation of s. 109, cl. (a) cannot be limited to 
cases where a person has not béen brought under 
arrest. Nor isit necessary thata continuous course 
of conduct in taking precautions to conceal should be 
proved before the clause can be applied. Pat Ram- 
BIRICH AHIR v, HAPEROR, (1926) Pat. 290; 27 Or. L. d. 
1128; A. I. R. 1926 Pat. 569 - 648 

s. 109 (a), (b)—Concealment, nature of—~ 

Construction — Magistrate, when can act under 

8. 109 (a). . 

Section 109, sub-cl. (a) of the Or. P. C., cannot be 
so read as to apply to a parson who takes steps to 
conceal himself, in the sense of concealing his pre- 
gence in the way in which a criminal conceals his 
presence when he goes in the dark, or by a deserted 
road, or byesome othe? secret means, to commit a 
‘crime in his own neighbourhood. 

The words ‘“vithin the local limits of such Magis- 





. * trate’s juris@iction” must e read along with “to 


conceal his préseyce” and the offence centemplated is 
‘that of a persbn, probably, though not necessarily, 


e coming from outside the jurisdictiontinto the Magis- 
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trate’s jurisdiction for, some neférious purpose and 

e taking precautions te concealethe fact that he is ° 
present in that jurisdiction. A EMPEROR v. BHAIRON, 
27 Or. L.J. 1116; L R.T A. 180 Or; 24 A. L. J. 998 


428 
——— s,100. See Or. P. C., 1898,%. 145 


59 
$.100—Bad character, evidence of. 

Anaccused cannot be bound down under s. 110, 
Cr. P. C., on general allegations of bad character 
based upon suspicion. 

In other words, mere suspieion, and mere allega- 
tions that a person is a man of. ill-repute, is not 
sufficient to base on an order undér s. 11). L Souna 
v. EMPEROR, 27 Or. L. J. 1067 4 

S.118-—Not admitting crime, whether ground 
for binding over under section. 

It cannot be inferred from the mere fact‘ thata 
person has insisted upon putting his case before the 
Court and taking its decision, that it is necessary 
after the decision has been given to bind him down 
under s. 118, Cr. P. C., from doing the same thing 
again. G P. K. CHAKRAVARTY v. Emprror, 300. W.N.. 
953; 44 O. L, J. 172; 27 Or. L.J. 1154; A. L. R. eee 

3 38 


8.123 (1)--Accused undergoing imprison- 

' ment—Security proceedings—Conviction during 

pendency of term of imprisonment, legality of= 
` Procedure. 

The proper course to be followed by a Magistrate 
where security proceedings have to be taken against 
an accused undergoing imprisonment is to adjourn the 
proceedings till the expiry of the term of imprison- 
ment and to communicate the order requiring the 
accused to furnish security to the Jail authorities and 
to ask them to detain the prisoner in Jail, upon the 
expiration of the sentence in accordance with the 
provisions of s. 123 (1), Cr. P. O. A conviction for 
not furnishing security, while the accused is under- ' 
going imprisonment is premature. B JEMPEROR v. 
NANA Rassi SHINDE, 28 Bom. L. R. 1038; 27 Cr. L.J 
1163; A. I. R. 1926 Bom. 545 747 

ss. 145, 110, proceedings under—Subordi- 
nate Magistrate refusing to take action—District 

Magistrate, jurisdiction of—Application for transfer 

of proceedings under s. 110, effect of. 

Where 4 Subordinate Magistrate has declined to 
take proceedings under s. 145, Cr. P. O., itis open to 
the District Magistrate to take such proceedings him- 
self on the same materials. It is not necessary for 
him to refer the matter to the High Court. It is also 
immaterial that he takes such preceedings when the 
only application before him is an application for 
transfer of proceedings taken by the Subordinate Ma- 

*gistrate under s. 107 of the Code. GC Benoy CHANDRA 
Bose v. KALA OHAND BHUIMALI, 43 G. L. J. 586; A. L R. 
1926 Cal. 1019; 27 Or. L. J. 1083 59 

s. 145, scope of—Order under 8. 145 ultra 
vires —Civil suit, necessity of—Limitation Act (1X 
of 1908), Sch. I, Art: 47. ` - 

Per Suhrawardy, J.—Under s. 145, Cr. P. O., the 
Magistrate is authorised to decide, without reference 
to title, which of the parties before him was in pos- 
session of the subject of the disputg at the date of 
the proceedings. - He -has jurisdiction to find posses- 
sion but not the mode of possession or how the pos- 
session was‘to.be exercised. An order by the Magis- 
trate declaring the right of a party to possession or 
the mode in which the pos$ession was to be enjoyed 
is ulira vires. a 


4 
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In the case of an order )pgssed by a competent Court 
under s. 145, Or. R C., it “remains binding between 
the parties if na suit is brought to contest it within 
the statutory period, but an order that is ultra vires 
cannot be binding and no suit need be brought to 
contest the s@#m@ © RAHINI NANDAN CHAUDHURI ¥. 
JADUNANDAN CHAUDHURI, 30 C. W. N. 873; A. L R. 1926 
Oal. 1022 73 


S, 147 (2), proviso—“Enguiry, meaning of 

—Poitce enquiry. l , 
The enquiry that ig contemplated by the proviso to 
s. 147 (2), Cr. P. O., isthe enquiry by the M&gistrate, 
and not the enquiry by the Police. Institution of the 
enquiry into the existence of the likelihood of breach 
of the peace must precede the enquiry into the 


_Tespective rights of the parties and the Magisterial 


enquiry is instituted when proceedings are drawn up 


“by the Court under s. 147. 


Where in a case of an alleged obstruction of a 
pathway under s. 147, Cr. P. C., proceedings are 


“ drawn'up more than three months after the date of 


the obstruction complained of, the Magistrate has no 


-~ jurisdiction to proceed under the section. The fact 


that he ordered a Police enquiry within three months 


of the obstruction cannot give him such jurisdiction. - 


C RAM CHANDRA ÅCHARJBE V. ADITYA CHANDRA PAL, 30 
O. W. N. 868; A. T. R.1926 Cal. 1051; 27 Cr, L. J. 1089; 
53 C. 851; 44 C. L. J. 307 353 
— S, 153A. See Cr. P. C., 1898, s. 108 738 


| m S, 165—Searoh by Police Oficer—General 


search and search jor specifie articles, legality 
of-—‘Specifie articles’, what are—Search of accused's 
house, legality of. > 

Section 165, Cr. P. C., does not authorise a general 


- search for stolen property but only a search for 


specifié articles. 
Where a definite list of articles stolen has been 
given to a Police Officer and he searches a house 


. for those articles, he is making a search for specific 
. articles and his action is perfectly legal, 


A general search means a search notin respect of 
specific documents or things which the officer con- 


. sidered. were necessary or desirable for the purpose 


of the investigation in hand but a roving enquiry for 
the purpose of discovering documents or things which 
might involve persons in criminal liability. 

A Police Officer is entitled to search the house of a 


. person for specific articles. even though the latter is 


. the person accused of the crime. 


C PARESH CHANDRA 
Sen Gupta V. JoGENDRA Natu Roy CHOWDHURY, 27 Cr. 
L. J. 1195 955 

S. 181 (2)—Criminal misappropriation— 


. Jurisdiction of Court to try. 


A case of misappropriation of partnership funde 


eannot be tried by a Court within whose jurisdiction e 


“the accused is not bound to submit accounts or to 


`- Gancaviy, 27 Or. L. J. 1104 


` Or. P. Q., is obtained are void and illegal. 


pay profits to the complainant. A BEHARI LAL v, 


| 368 

S.188—Commitment, validity of. 
Proceedings of a Magistrate committing an accused 
to the Sessions Court before a certificate under s 188, 
L BUTA 


` SINGH v. EMPEROR, 7 L. 396; 27 Or. L. J. 1168; A. L R. 


f 


- 


1926 Lah. 562; 27 P. L. R. 447 752 
~~ SS, 195 (1), 403, 537—Complaint not by 
proper person—Acquittal—Subsequent trial properly 
instituted—Plea of acquittal, whether valid—Error 
in proceedings, whethe can be condoned, 
‘A Magistrate has no jurisdiction tó try a case 
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falling within 6.195 (17 (a) of the Cr. P. C., when 


. there is nogcomplaint in writing of the public ser- 


vant concerned or of hig superior as required by the 
section. , 

Where the complaint is œd by any other person 
the Magistrate should return the complaint and if he 
takes any further steps he acts outside his jurigdic- 
tion. 

When a person is tried and acquitted of an offence 
mentioned in s.195 (1) (a) of the Cr. P. ©., onthe 
ground that the Court which tried him was not a 
Court of a competent jurisdiction inasmuch as there 
was no complaint in writing of the public servant, 


` concerned or his superior, he cannot in a subsequent 


trial properly instituted raise a plea of previous acquit- 


“tal under s. 403 of the Cr. P. O- 


Quere.— Whether such erroneous proceedings could 
be condoned under ®. 537 ofthe Cr. P. C. ii 
Per Tyabji, A. J. C.—The effect of acquittal in such 
a case must be deemed to have no more effect than 
an order that the complaint be returned for pre- 
sentation by the proper person in compliance with 
s. 195 (1)(a@), Cr. P. C. S FAKIR MAHOMED v. JUMPIEROR, 
27 Cr. L. J. 1195 417 


—— S, 196--Penal Code (Act XLV of 1860), ss. 
1214, 124A—Prosecution order by Government for 
waging war—-Seditton, conviction for—Court, power 
of. 

Where on a prosecution instituted against certain 

persons on a complaint filed by the Local Govern- 

ment that “they committed offences punishable under 

s. 121A of the Penal Code, in that they at divers 

places" within a certain district, “and at various 


| time and on various occasions” during certain months 


“conspired to wage war against His Majesty the King- 
Emperor”, the Court finds that the facts proved do 
not constitute the offence to wage war punishable 
under s. 121A, Penal Code, but that they do constitute 
an offence punishable under another section comprised 
in Ch. Vl of the said Code, viz., sedition under 
s. 124A, the Court is not comBetent to fake cognizance 
of such other offence and to convict the accused per- 
sons thereof. : 

The provisions of tha Cre P. C., allowing the Court 


. to frame a charge of theeofience "it findsdo be proved, 


——— S. 197. See PENAL Cops, 1860, s. 409 


to aller the charge or to convict of an oftence of 
which a charge has not aetually been framed, must 
be read subject to the provisions of s. 196 of the Code. 
R U Nyan Nein Qa v. Emperor, 4 R. 131; A, 1. R. 1926 
Rang. 169; 27 Cr. L. J. 1075 51 


64 
— 5, 203—Complaint, dismissal of, on the 


ground that other persons also could complain. 
r The fact that a complaint could have been also 
filed by persons other than the complainant, is not 





a ground for not inquiring into the complaint. A 
“BEHARI LALU. GANGADIN, 27 Cr, L. J, 1104 368 
—_~— 8. 227, See Cr. P. O., 1898, 5. 417 1041 


S.227-—Discretion of trial Court, interfer- 
ence with. 


A Court of Appeal or Revision would always be slow 


to interfere with the exercise of digcretion vested in - 


the lower Court under s?227, Cr. Pal, to allow 

amendment of a charge and would pot interfere unless 

such discretion has been perversely or arbitrarily 

exercised. S EMPEROR v. STEWART, W Cr. L. J. 1217 
. : ce 104 

ss. 234, 235—NMisijomnder of char = 

Trial whether void as a whole—Trialefor mone than, 
m e 


————— 
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ae Be : 
three charges—Some arising’ out of one series of acts 
e e d ni 
—Validity of trial. : . 
š If there has been a misjoinder of chafges,; the trial 
is void asa whole and quashing of the charges 
` “ggainsb one accused alone would not validate the 
trial of the other. 

Sections 234 and 235 ofthe Cr. P. C. must be con- 
stfued apart and thereis nothingin the Code, to 
validate the trial of any accused on more than three 
separate charges by allowing the two sections to be 
added together, though some of the charges may 
have formed one series of acts so connected together 
as to form the same transaction. N EMPEROR v. BHAN- 

` ESHRAM, 27 Or. L. J. 1099 363 


© ———— S. 235, scope of, l 
Section 235, Or. P. Œœ, is an enabling section and 

does not necessitate the inclusion of all charges 
triable under that sectfon.in one trial. Pat ABDUL 
“HAMID v. Emperor, 27 Cr. L. J. 1100 364 





— 


trial for offences triable by Jury and offences triable 
with assessors—~Acquittal as regards former and con- 
viction as to gali ais ordered in appeal, 
whether ve-opens whole case. 

Where, in aon trial under s. 235, Or. P. C., the 
acéused are Charged with offences triable by a Jury 
as well as offences triable by a Sessions Judge with 
the aid of assessors, and the accused are acquitted of 
the former set of offences but convicted of the latter, 
and on appeal the conviction is set aside and re-trial 
is ordered, the re-trial for the latter set of offences 
alone is not illegal where the accused donot object 
to the confining of the trial to such offences algne. > 

In cases falling within s. 236 there is one set of facts 
which may be viewed in different ways and so, where 
a re-trial is ordered, the whole facts are necessarily 
re-opened and nothing can prevent the Jury from 
coming to any verdict-that they consider right upon 
the facts proved before them. ‘But, where there are 
two different®sets of facts and a verdict has deen 
given on one set Which no one impugns, ‘then, there 
is‘no reason why, when an appeal is brought on the 
other set of fatts, the orger {pr re-trial should re-open 
both, « : ee ee 
Where there has beén a Verdict of a Jury acquitting 

‘the prisoners of certain gharges and that verdict has 
not been impugned by way, of appeal by the Crown, the 
prisoners should not again be put in peril for the 
same offences. ` ° : 

Per Kulwant Sahay, J.—Though s. 235, Cr. P. C. 
‘is an enabling section and does not prevent a separate 
trial under s, 233, yet, where a joint trialis held 
under ‘s. 235 and the accused are charged with 
offences some of which are triable by Jury and some 
by the Sessions Judge with the aid of assessors, the, 
joint trial must be held ‘as provided by s. 269 (3); 
otherwise the whole trigl will be illegal. Where, in 
such a trial, the accused are acquitted of offences 
triablé by a Jury but convicsed of the offenees triable 
with assessors’ and on appeal, the conviction is set 
aside and retrial ordered, the whole case is re-opened 

- and the acgused can be tried again for all the offences 
they were charged with. Pat Aspun HAMID 4. 
BMPRROR, W Or.p.J.1100 . Ng 364 
L $8, 237, 238, 423—Acquitial.on main 
a .:charge--Conviction for -opetment, whether legal— 
Appellate “Court, power to base conviction on 

d 


abetmeni. ; 
eit not e@pen toa Court to find aneaccused guilty 
s ~ 
a A $ ë 
y i Xe ¢ 
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of ee of an offence om a charge of the offence . 
itself, o° 

* Tho only section of the Or. P. ©., under which -An 
Appellate Court, while acquitting a person of the 
offence charged, cán base a conviction for abetment 
of the offence is s. 423, and this eecjion has to be 
read with ss. 237 and 238, Cr. P. C. Abetment, nót 
being a minor offence; does not fall within s. 238 and 
-it can come .under s. 237 only if there is no element 
in the abetment which is not included in the charge 
as laid. A MAHABIR PRASAD v. WMPEROR, 27 Cr. L. J. 
1118; L.R. 7 A. 180 Cr.; 24 A. Le J. 998 430 


e 
——— sS. 252 as amended by Act XVIII. of 1923— 

Further prosecution evidence, duty of Magistrate to 

enquire as to—Duty to summon witnesses—Evidence, 

necessity for, test to determine. 

Under s. 252, Or. P. O., in the matter of production 
of evidence for the prosecution, when the complainant 
has done all he can without the assistance of the 
process ofthe Court, it is for the Magistrate to as- 
certain from the complainant or otherwise the names 
of other persons likely or able to give evidence, and 
he must summon such of those as he thinks neces-* 
sary, t. e., those he thinks will be of value in assisting 
the prosecution case. He cannot arbitrarily refuse‘to 
summon such witnésses. l Oy 

. The proper time when the Magistrate is socbound 
to ascertain arises when the evidence “produced” in 
support of the prosecution has been taken, and that 
ordinarily includes the cross-examination, and re-ex- 
amination, ifany, before the charge. A 

Iw deciding whether a particular evidence is neces- 
sary, the Magistrate must look at the prosecution case 
broadly, decide what are the broad allegations of 
facts on which the complaint is founded and then 
determine whether theevidence is not necessary to 
assist in the establishment of that case. A useful 
test will be whether, if the accused were acquitted in 
the case, it would be open to the complainant to put 
in a fresh complaint on tle facts put forward. M K..O, 
MENON v. KRISHNA Nayar, 24 L. W. 304; 51ML. J. 
328; (1926) M. W. N. 730; 27 Or. ‘L. J. 1123; A. L R. 
1926 Mad. 989 ; 643 
—_—— S, 269 (3), See Or. P. O., 1898, s. 235 364 
_ S. 307—Trial by Jury—Disagreement bét- 

ween Judge and Jury—Reference to High Court— 

Procedure— Burden of proof. s 

Where on a disagreement between a Judge and 
Jury a reference is made to the High Court under 
s. 307 of the Or. P. O. it is not sufficient to show 
that another Jury might have formed a ‘different 
opinion; it must be shown that no reasonable body 
of men would have returned the verdict complained 
of. Where one of two inferences is possible upon the 


"evidence the High Court will nct interfere with the 


finding of the Jury eventhough it is of opinion that 
it would have drawn the other inference if it had 
been a Court of Appeal. Where, howéver, the in- 
ference drawn by the Jury‘is ‘manifestly inconsistent 
with the evidence and the conduct of the parties, the 
law makes it obligatory‘upon the Court to interfere 
and set aside the verdict‘of the Jury. Pat EMPEROR 
v. LAHIR -HAIDAR, 7 P. L. T. 367; 27 Cr. L. J. 1041; A. 1. 
R. 1926 Pat. 566 À I. 17 
———— §,337—Approver—Conviction of co-accused 
for minot ofence—Pardon; whether -ajffected—Com- 
mitial of co-accused alone to Sessions—Examintition 
of approver as witness, legality of + i 
The validity ofa pardon giyen under s. 337, Cr. P, 


* *- 
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a * e 4 - 
C., to an accused person eharged with an offence where a case is remanded to the trial Court for 


specified in that section datnot be affected by the fact" taking futtbher evidence, and it ia found when the 


that the co-accused against whom his evidence was 
afterwards recorded was ultimately convicted of a 
minor offence ang even if the pardon was invalid 
against the appfover, it would not prevent the approv- 
er being examined in the Sessions Court as a witness 
where he is not committed for trial along with the 
accused. A BHAWANI PRASAD v. Emperor, L. R. TA, 
132 Cr.; A. I R.1926 All 690; 27 Cr. L. J. 1103 367 


: ss. 340, 61A—Remand, naturg of — 
Accused, right to legal assistance —Police, if can 
disallow access to legal advisers —Criminal ourts, 
power to order Police to permit access—Inherent 
power to prevent abuse of process— Process,’ meaning 


of. 

In view of the provisions of s. 340, Or. P. O., an 
accased’ should be at liberty to be defended bya 
Pleader not only at the time the proceedings are 
actually going on but should be allowed a reasonable 
opportunity, ifin custody, of getting into communi- 
cation with his legal adviser for the purpose of pre- 
paring his defence. ‘I'he Police cannot legitimately 
claim that an unconvicted prisoner who has been 
remanded to their custody should not be allowed to 
see his legal adviser until they choose to permit the 
sama, 

in the exercise ofits inherent power to prevent an 
abuse of its process, a Criminal Gourt can order the 
Police to permit an accused, who has been remanded 
to Polica custody to have access to his legal advisers. 
Such a procedure is warranted by the provisions of 
8. 561A, Cr. P. O. 

Per Fawcett, J—'Process’ is a general word mean- 
ing in effect anything done by the Court. 

Per Madgavkar, J.—Courts are not debarred of 
jurisdiction until Police investigation. is complete, 
the charge-sheet is sent up and the Police custody 
has caased. 

A remand is, in essence, time granted to the Police 
to complete their investigation and to decide either 
to release the accused under s. 169, Cr. P. O., or 
under s.170 to send him up witha charge-sheet, 
before the Court begins its enquiry. A remand does 
not necessarily imply exclusion of legal assistance. B 
In re LLEWELYN Evans, 28 Bom. L. R. 1043; 50 B. 741; 
A. 1. R. 1926 Bom. 551; 27 Cr. L. J. 1169 801 


————— 5, 341—Report to High Court for orders, 
when proper—Accused found to understand proceed- 
ings—Duty of trial Judge to decide question of 
conviction and sentence, 

Under s. 341, Cr. P, O., it is only when an accused, 
though not insane, cannot be made to understand 
the proceedings and the trial results in a conviction? 
that the proceedings are to be forwarded to the High 
Court with a report of the circumstances for the High 
Qourt to pass such orders as it thinks tit. Where, 


therefore, a Jury finds and the Judge agrees with the © 


Jury that the accused was ablz to follow the proceed- 
ings in Gourt and to understand the same, the Judge 
cannot leave the question of conviction and sentence 
to the High Court but must himself decide the same. 
A liupzror v. Barawa SINGH, L. R.7 A. 138 Cr; 7 
Or. L. J. 1097 361 
S. 350—Remand for taking further evidence 
—Transfer of judicial oficer—Accused, whether enti- 
tled to demand de novo trial by successor—~Appellate 
Court, power to order de novo trial. 


The provisions of s, 350, Or, P, O, are applicable 





case returns to the trial Court that the Magistrate or 


officer who was trying the cagg has been transferred. 


and has been succeeded by a new judicial officer; and 
the accused, therefore, is entitled in sucha case to 
demand a de novo.trial by the succeeding officer. < 
Even if s. 350 does not apply, where it is possible 
that the accused might have been prejudiced by the 
fact they did not have a new trial, the Appellate 
Court can quash the conviction and ordera de novo 
trial. Pat Daroca SINGH v. EMPEROR, 27 Cr, L. J. 
1125 645 


S. 8367—Joint trial’ of Jury and non-Jury 
charges—Judgment as to ngneJury charges merely 
dealing with heads of charges, whether defective. 
Where a case against several accused persons 

charged with various offences was tried by a Sessions 
Judge partly witha Jury and partly with their aid 
as assessors and the Judge while he summed up the 
case at length tothe Jury with regard to all the 
charges, in respect of the non-Jury charges he 
merely stated in his judgment without giving any 
specific reasons that he agreed with the Jury for the 
reasons sət forth in the charge to the Jury: 

Held, that in respect of the non-Jury charges, the 
judgment did not comply with the requirements of 
s. 367, Cr. P. O., and was, therefore, defective. M 
THANGAYA NADAR v, EMPEROR, 27 Cr.L J. 116: 748 


——— ss. 367, 370—Presidency Magistrates— 
Judgments, contents of——Omission to record particu- 
lars in usual printed form, effect of—Reference to 
previous ‘judgment in final order, propriety of. 
In view of the provisions contained ins, 370, Cr. 

P. ©., Presidency Magistrates are not bound to write 

judgments complying with the requirements of 

s..367. All that is required is that they should record 

certain partioulars and in case of conviction and 

sentence of imprisonment or fine exceeding Rs. 200, a 

brief statement of the reason#for the conviction. 

Omission to record some of the particulars re- 
quired by s. 370 in the usual way jn the printed 
form is only a mere irrefBularity and not an illegality 
which vitiates a trial. ° 7 A 

Inasmuch asa Presidency Magistrate’ is only re- 
quired to record brief reasons for a conviction, 
‘there is no serious objection to his referring to a 
previous judgmeng passed by him in the case instead 
of re-writing those portions of it which should hava 
been included in the final order. © BISHNUPADA DEB 
v. EMPEROR, 30 O. W.N. 981; 27 Or. L. J. 1131; A. I. R. 
1926 Cal. 1109 651 
———- 5,403, See Cr. P. C. 1898, 5.195 (1) 417 
—— 5, 412-—-Plea of guilty—Right to set up 

legality of conviction in appeal. 

In view of the provisions of s. 412, Or. P.O., a 
person who pleads guilty t6 a charge is not barred 
from contending in appeal that his conviction is 
illegal. B CHUNILAL HARGOVAN v. EMPEROR, 28 Bom. 
i. R. 1023; 27 Cr. L J. 1148 668 
—— $$. 417, 449—Interlocutory order—Appeai 

by Government, when lieg—Amendmens of charge, 

when permissible. x 

Per Kincaid, J. C.—Section 417, @r.,P.0., gives no 


power of appeal against an interlocutoyy orfer refusa, 


ing to amend a char%e, but if sugh, an order ds 
followed by ah original or appellateerder of acquittal, 
the Local Government has power to appeal ageless 
guch acquittal, 


6 


gam ¢ 


4 


"D. STEWART, 27 Cr. L. J. 1247- 
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which has resulted in the acquittal ofa grisoner.on . 


* charges for which he wus tried may,no doubt, be 


made a ground of appeal under s. 417, Cr. P. C. But 
Wheré the interlocutory order is one passed under 
s. 227; Cr. P. O., refusing toadd a fresh charge for 
which a fresh prosecution is permissible, in that case 
there has been no aGyuitlal of the prisoner in respect 
of such additional charge and cannot be relied on as 
a ground in support of an appeal against the acquittal 
on other charges altogether. An order excluding 
eg is one which can legitimately be attacked in 
appeal. Í 
Pi esides asking for an amendment of charges, which 


is likely to prejudice the prisoner itis always open ` 


to the Crown to have’the.prisoner acquitted on the 
original charges and to have him charged anew 
before a Magistrate according to néw facts. S EMPEROR 
1041 


mma “6, 422—Notice to Public Prosecutor. . 


. Wheré. rio‘ notic 6f the hearing of an appeal by 


`` the accused is given to the Public Prosecutor-as pro- 


vided by s. 422, Cr. P. O., the High Court will set aside 
an order of acquittal passed by the Appellate Court. 
C Buarasa Now v. SUKHDEO, 43 O. Ld. 583; A. L R 
1026 Cal. 1054; 27 Cr. L. J. 10386 62 
s. 423. see Cr, P. O., s. 237 430 


S. 423—Appeal—Non-appearance of appel- 
lant—Appeal, whether can be dismissed, 








Under s. 423, Or. P. C., a Court of Appeal has to. 


peruse the record and to form an opinion as to whe- 
ther there is or is not sufficient ground for inter- 
ference, and cannot, therefore, dismiss an appe&l on 
the ground of the absence ofthe appellant and his 


. 


a 
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Finality of judgments—, Practice 4s to notice of ' 
be + 


. enhancement. e 3 


An application for enhancement of sentence can be . 


heard even after the delivery, of the judgment in an 
appeal preferred by the accused agginst his convic- 
tion. i 

the provision contained in s. 439, sub-s. (6), Cr. P. 
O., that the accused may, in an application for 
enhancement of sentence, show cause against his 
conviction, does not entitle him to do so and to claim 
a re-hearing on the merits for that purpose where an 
appeal pueferred by him against his.conviction has 
been heard and dismissed by the Court before enter- 
taining the application for enhancement. 


Per Madgavkar, J.—16 is not desirable to lay down . 


any hard and fast rule ás to when a Court should 
issue notice of enhancement of sentence. -B EMPEROR 
V. JORABHAI KISANBHAI, 28 Bom. L. R. 1051; A. I. R. 


1926 Bom. 553; 27 Cr. L. J. 1173 805 
=-~ S, 435, See Bospay Disrricr MUNICIPAL 

Aor, 1901, s. 86 : a 647 
——— 8.435. “See Cr, P. O. sa 416: 650 


s. 437—Sessions Judge, power to order trial 
for offence not exclusively triable by him—Ojfences 
not intimately connected—Order for trial, legality of 
— Penal Code (Act XLV of 1860), ss. 880, 427, 486. 
Where an accused is discharged of an offence ex- 

clusively triable by a Court of Session, a Sessions 
Judge can commithim on a charge not exclusively 
triable by a Sessions Court if it is intimately connected 
with a charge exclusively triable -by the Sessions 


_ Court and forms part of the same transaction; but, 


Pleader. 8 TRIMBAK BALVANT VAIDYA v. JMPEROR, 28 ` 


Bom. L. R. 1022; 50 B. 673; 27 Cr. L. J.-1167; A. 1. R. 
1926 Bom. 548 751 


————. $8, 423, 526—Re-trial—No direction as to. 


who should #e-try—-Digcretion of Magistrate to oder 


"+ trial by another Magistvate—Change of Magistrate, 


i Ifan order fêr re-trial js matie by the High Court 


, desirability of—Transfer, grounds for. 


and it is not stated an the grder whether the re-trial 
is to be held*by the same Magistrate or by some other 
Magistrate. it. should not,be presumed that it was 
the intention. of ,the High Court to direct that the 
re-trial should be held by the same Magistrate. 


. Under süċh circumstances, the matter is left entirely 


in the discretion ofthe Magistrate who has to ap- 
point the.Court by which the case is to be tried. 

“The question as to whethera trial before a par- 
ticular Magistrate is expedient.for-the ends of justice 


or not isa question Which has got to be. congmlered. 


from the point of view of the accused person as well 
and unless it is impossible to get a Magistrate other 
than the one who has already convicted the accused 
person ón the same charge at a previous trial or 
unless there be circumstanees which would neces- 


sitate the trial of the same case before the same. 


Magistrate it is desirable that the trial should not 
be held before the same Magistrate. -C BALI Ram 
KALWAR v. SYGARAM KALWAR, 30 C. W. N. 1002; A. I, 
R. 1926 Cal.€173; 27 Cr. L. 3. 11988 948 
&.423(2), See Cr. P. C., s. 235 364 
ss, 430, 439, SUD. (6)—Application for 








e-, , : 
enhancement of sentence ,if can be hearg after dis- 


missal of appeal by accused—Accused, whether 
entitled to re-hearing to show cause ag@inst conviction 


Xe è 


ke has no power to commit for such an offence where ib 

is of a totally different category of offences. i 
Where an accused is discharged of an ofience, under 

s. 436, Penal Code, he may be committed by the 


Sessions Judge for trial for'an offence under s. 427, 


but not for one under s. 380. C Brsoy- Goran GHOSH v: 
Iswar CHANDRA KUMAR, 53 O. 645; 27 Cr. L. J. 1139; 
A. I. R. 1926 Gal. 1090 i f 659 


— m S. 43 9—Revision—Finding of fact, when 
High Court will interfere with—Errors of law, when 
ground for interference. 

Though the jurisdiction of a Court in criminal revi- 


sion to interfere with findings of fact is urquestionable. 
a Court will not interfere with such findings save in. 


exéeptional cases as where they are manifestly wrong 
and grossly and palpably unjust. With regard to 


_questions of law also an error, omission or irregular- 


ity is no ground for revision unless the same has 
caused failure of justice. O MOHAMMAD JAN v. 
EMPRROR, 3 O. W. N. 178 Sup.; A. I. R. 1926 Oudh 
557; 27 Or. L. J. 1193 n l 


s. 439—Revision of interlocutory orders— 


Magistrate refusing to summon himself as wimess--— 


interference in revision. 

Though a High Court has power to interfere with 
the proceedings before a Magistrate at anystage of 
the same, yet, ordinarily there is no justification to 
interfere in revision with matters which are inter- 


. locutory. 


h | 
A High Court may refuse to interfere with an 
order of a Magistrate refusing to summon himself as 
a witness as the order is ofan interlocutory nature. 
O BADULLAH d. Lacnami Narain, 3 0. W.N. 720; A® I. 

R. 1926 Oudh 556; 27 Cr. L. J. 1191 . 95 
s. 439, cl. (4)—“Acquittal, "meaning of— 
Acquittal under one section’ dnd conviction under 


. iw æ 


953 — 


~ Or; 27 Or. L. J. 1130 
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` s 
another—Conviction under, former, whether can be 
s 


ordered in revision 
The word “acquittal” in cl. (4) tos 439 of the Cr. 
P. C., refers to a case where the trial ends in a cora- 
plete acquittal andy does not refer to a case where a 
trial ends in a conviction but the lower Court has 
wrongly held that the conviction should be under 
some section of the Code other than the s2ction pro- 
perly applicable. In such a case the High Court in 
revision is competent to convict the accused under the 
proper section, though he was acquitted of an offence 
under that section in the lower Court. S JJUPEROR 
v. SHAHU, 27 Cr. L. J. 1121 641 
s. 444, Ch. XXXH-—-Complaint by Euro- 
pean British subject as public servant, effect of. 
Where a public servant makes a complaint under 
„the orders of Government as such public servant, 
Oh. XXXHI of the Cr. P. C., has no application to the 
ease. Pat EMPEROR v. LAHIR HAIDER, 7 P. L. T. 367; 
27 Or. L. J. 1041; A. I. R. 1926; Pat. 566 17 


~ S8. 476, 435—Case instituted under s. 476 
- —Sessions Judge, power to revise order of Magistrate 

Private person, motion by, effect of. 

A Sessions Judge can revise an order of discharge 
passed by a Magistrate in a case instituted under 
8.476, Cr. P. O, even though he is moved by a 
private person to do so. 

There is no rule that a Sessions Judge cannot 
interfere with an order of discharge passed by a 
Magistrate unless the order is manifestly foolish and 
perverse. A Prarey LAL v. Sagar Mat, L. R.7 fe 


s, 476, as amended by Act (XVIII of 
1928)--Sanction to prosecute — Preliminary in- 
quiry, nature of---Decision on merits, whether pro- 
per—-Cross-examination, opportunity for, whether 
Court bound to give. 

What a Court has to decide under s. 476, Cr. P. C., 
is first, whether an offence of the kind contemplated 
appears to have been committed, and secondly, whe- 
ther it is expedient in the interests of justice that it 
should be further enquired into. In order to arrive 
at a decision, the Court may, if it thinks fit, hold 
such preliminary inquiry as it considers necessary, 
the nature, method and extent.thereof being entire- 
ly at its discretion. It need not be such as to satisfy 
the Court that an offence has actually been com- 
mitted, but merely that an offence appears to have 
been committed. Nothing more is necessary and a 
long discussion ofa decision on the merits is AS 
undesirable as it is unnecessary. M In re Raga Rao, 
24 L. W. 295; 51 M. L. J. 331; 27 Cr. L. J. 1149; A. L 
R. 1926 Mad. 1008 669 


em §, 4838 —Maintenance—Christian wife—Con- 
version of Christian husband to Judaism, effect of. 
A Ohristian wife is not by the mere fact of the con- 
version of her husband to Judaism entitled to live apart 
and get maintenancefrom him. Solongas a Jewish 
husband does not harass a Christian wife and so long 
as he treats her asa husband should, permits her to 
practise her own religion and does not apply any 
tem poral or moraleressure to her to cause her to aban- 
don her reljgion or to adopt his, she has no right to leave 
her husband and should not be awarded maintenance 
if sh does so. Buta Christian wife willbe justified 


memegne nnn, 








* from withdrawing from the conjugal domicile where 


there is an attempt on the partof her husband to 
jntroduce a system of polygamy, or concubinage into 
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the household. S TALKAR v. Emperor, 198. L. R. 128; 


A.I. R. 1936 Sind. 278; 27 Cr. L. J. 1177 809 
S.488—Alaintenance of illegitimate child— 
Paternity, proof of— Mere ugcorroborated testimony 
of mother, whether sufficient. ` 
Where, in an application under s. 488, Cr. P. C. 
for maintenance of an illegitimate child, the questien 
at issue is, whether the respondent is the father of 
the child, it is prima facie improper to accept the 
mere statement on oath of the mother who asserts 
the paternity, which cannot but be highly interested, 
without some independent corroboration of it such as 
will satisfy the Court that her claim is true. M 
VEDANTHACHARI v, MARIE, 24 L.W 409; 27 Cr. L. J. 
1095; A. I. R. 1926 Mad. 1130 359 
ma — S. 488—Maintenahce of wife—'Living in 
adultery’, meaning o0f— Previous adultery and ex 
pulsion from caste, effecbof. l 
A Court may refuse to make an order for main- 
tenance ofa wife where she had deserted her husband 
improperly and had committed adultery although at 
the time of making the application she was not living 
in adultery, or where she had been expelled from 
caste on account of adultery and had thereby made 
it impossible for her husband to keep her with him 
without himself losing the society of his fellow 
tastemen. O Ram AUTAR v. RAGHURAI, 3 O. W. N. 717: 
å. I. R. 1926; Oudh 601; 27 Cr. L. J. 1190 950 


-m 5, 491—Improper detention—Interference 
. by High Court. 

An improper exercise of the power of detention may 
be corrected by the High Court under suitable pro- 
visions, of law such as s. 491, Cr. P.O. C SRILAL 
AGARWALLA v. EMPEROR, 44 O L. J. 134; 27 Cr. L.J. 
1185 945 


ss. 494, 536 (2)—Confining prosecution to 


some charges alone, legality of—clecused, failure to | 


object, effect ef. 

Per Ross, J.—~Accused who think they are being 
prejudiced by the non-prosecwtion of charges other 
than those for which they are actually tried, must 
raise the objection before pleading tg the charges 
actually laid against ther. Brejudice is a question of 
fact. ° . e 

Failure to obtain the consent of a Court under 
s. 494, Cr. P. C., to confine the prosecution to some of 
the charges alone, is a mere irregularity and does 
not vitiate atrial where no objection is taken to such 
trial in the trial Court. Pat ABDUL HAMID v. EMPEROR 
27 Or L. J. 1100 364 
S. 497 as amended by 8. 186 of Act XVIII 

of 1928—Bail, grant of—Discretion, whether widen- 

ed under Amending Act of 1928—‘Death or trans- 
portation for life’, scope of—Surrender by accused 

* before date of hearing—Protracted nature of trial, 
effect of, on bail application—Detention of accused, 
object of Legislature—Batrl epplication. 

Section 497, Cr. P. O., leaves ample room for exer- 
cise of discretion in gr@nting bails and the object 
of the amendment made by s. 186 of Act XVIII 
of 1923 in that section was to vest in the Courts a 
discretion less fettered than before ig theematter of 
granting of bails. $ 

The phrase “death or transportation fôr life” in 
s. 497 does not extend to offences puħishaBle with 
transportation for life onfy but refers,8ply to those 
offences for which death and transportation for life 
are alternative sentences. á 
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The object of the detention ofthe actueed- beinge e 
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to secure the appearance 6f the acctised to abide the 
sentence of law, the principal enquiry is whether a 
recognizance would effect that end. Ine seeking an 
answer to this enquiry tHe Gourts should consider the 
seriousness of the charge, the nature of the evidence, 
the severity of the punishment prescribed for the 
offence and in some instances, the character, means 
and standing of the accused. 

The’ fact that the accused surrendered himself 
before the date of hearing is a circumstance which 
favours the view that the accused is not likely to 
abscond, 

The intention of the Legislature is that an accused 
should be brought before a Magistrate competent to 
try him with as little. delay as possible and that 
occasions for remand fo Jail custody shall be as few 
as possible as is shown “by s. 344 of the Cr. P. O. 
N, TULARAM v. Emperor, 27 Cr. L., J. 1063 39 


ss, 497, 498—HHigh Court, power to release 
on bail. 

‘The High Court has no power to release on bail under 

B. 498 ors. 497, Cr. P.O., persons who have been 

‘arrested by the Police, where there is no order by 

any Court in the matter. C SrinaL AGARWALA V. 

EMPEROR, 44 O. L, J.134; 27 Cr. L. J. 1185 945 


— $, 514—Surety for appearance- -Failure to 
produce—Bona fide cause—Porfeiture—Discretion. 

A Court will not be justified in calling upon a 
surety to pay the full amount of the bond on the 
ground that he had failed to produce the accused 
in Court on a day of hearing as he had agreed to 
do where the failure is due to the fact that the 
complainant and accused had come to an amjcable 
arrangement to have the proceedings against the 
accused dismissed for default, and the surety had 
knowledge of the same. L ALI MOHAMMAD v. EMPEROR, 
R L. L. J.402; 27 Cr. L J. 1152; A. I R. 1926 Lah. 
636; 27 P. L. R. 646 672 
. Ss 526—Joint trial—Conbiction—J/oint 

appeal, whether leggl—Separate applications efor 

transfer of joint appeal, whether necessary—Trans- 
fer of criminal case, what should be proved. 

If more than one accused pse convicted in a joint 
trial by one judgment, if is illegal to file one joint 
appeal on behalf of them afhough there is nothing 
illegal if the appeals made separately by them are 
heard together. 

It is not absolutely necessary to make separate ap- 
plications for the transfer of an appeal jointly filed 
by more than one accused. 

What has to be established to succeed in a transfer 
application is a beliefin the mind of the accused per- 
son that his case will not be fairly tried. N MAHARAJ 
SINGH GOND v. EMPEROR, 27 Cr. L. J. 1062 se 38 

SS. 526 (8)—Inguiry or trial, meaning of. 

The words inquiry or trial in s. 526 (8), Cr. P. G. 
do not apply to a transfer, application pending before 
the District Magistrate but are only intended to apply 
to inquiries or trials which are specially referred to in 
the earlier portion of the Code. Pat MUHAMMAD 
SHARIF v. Harr Prasap Lat, 5 Pat. 229; 27 Cr. L J. 
1214 974 


d + 
———— $s. 326, 540—Personal inquiry by Magis- 
trate---W ifnesgese summoning of- Transfer of case. 
Section * 540, Cr. P. C., simply provides that a 
agistrate mag summon any “witness whose evidence 
appears to be necessary, but the power to summon 
@ witness doeg not by any means imply a power to 
a ame” * > 
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Criminal Procedure Code—contd, 


discover such witness by personal inquiry out of 
Court. e° i 
* One of the basic prindiplés of the Indian judicjal 
system is that a cause shall be determined on evi- 
dence given on oath in Court and in the presence of 
the parties. e 

Where a Magistrate makes a person{l inquiry ina 
case out of Court without notice tothe parties and 
as a result summons certain witnesses, his action is 
improper and not in accordance with law, and dis- 
qualifies him from conducting the trial. R PAKIR 
MUHAMMAD v. EMPEROR, 4 R.106; 27 Cr. L. J. 1084; A. 
I. R. 1996 Rang. 180 60 


———- §, 528. 
It is a sound rule of practice that a District Magis- 
trate should record his reasons for an order under 


s. 528, Cr. P. C., but failure to do so is not fatal to it, | 


Pat MUHAMMAD SHARIF v HARI Prasan Lat, 5 Pat, 229; 


27 Cr. L. 1214 974 
—§_—- $. 531. See Cr. P. O. s. 107 652 
—— sS. 537. See Or. P. C.a. 195 (1) 417 


S. 537—Irregularity in judgment, effect of. 
An irregularity in the mode in which a Magistrate 
has written his judgment, where it does not amount 
to an ‘absence’ of a judgment, can legitimately be 
brought within the provisions of s. 537, Cr. P. C. B 
PATILBUVA RAOJIBALA GAVLI v. Exrreror, 28 Bom. L. R. 
1029; A. I. R. 1926 Bom. 512; 27 Cr. L. J. 1153 737 


———- 8, 538, 539-B—Local inspection—Failure 
to record relevant facts, whether vitiates trial—Magis- 
trates, duty of. ` 
There is no universal rule that disobedience ofa 

mandatory provision in a Statute has the consequ- 

ence of nullification ofall proceedings, irrespective 
of any question of prejudice. 

The failure to makea record ofthe relevant facts 
observed ata local inspection by a Magistrate under 
s. 539-B, Cr. P. C., is not an illegality vitiating the 
whole trial, but only an irregularity covered by 
s. 537, Or. P. C., where no prejudice has been caused. 

A Court ought to be careful to comply with the 
provisions of s. 539-B, Cr. P.O. B KHUSHAL JERAM V 
Emperor, 25 Bom. L. R. 1026; 50 B. 680; 27 Cr. L. J. 


1151; A. 1. R. 1926 Bom. 534 671 
——_—-s. 540. See Or. P. O., 1898, s. 526 60 
& 545. See Cr. P, C., 1898, s. 435 62 








witness, whether vitiates trial—' Personal interest’, 
meaning of. 
The fact that a Magistrate examined himself aga 


witness in the case at the instance of a party does not 


vitiate a trial, where the evidence given is very 
formal, the parties are given an opportunity to 
samine and cross-examine him, the Magistrate is not 
in any way personally interested in the matter and 
the -other party does not take steps to get the case 
transferred to another Court in time. O MUHAMMAD JAN 


v. EMPEROR, 3 O. W. N. 178 Sup.; A. I. R. 1926 Oudh’ 


557; 27 Cr. L. J. 1193 953 
————— sS, 561-A. See Cr. P. C., 1898, s. 340 801 
S. 561-A. See PRACTICE 426 


———- S5, 562 (l)‘Offence punishable with im- 
prisenment, meaning of. s 
In s. 562, sub-s. (1), Or. P. O., the words ‘an offence 
punishable with imprisonment’ refer to an offence 
primarily punishable with imprisonment. An ofiênce 
which is punishable with fing only is not contemplated 
by the section even though such an offence is punishe 


— S. 556—Magistrate examining himself as 
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able with imprisonment in’ dgfault of payment of fine, 
Bs EMPEROR v. KASTURI SHIDRAMA BOGAR, 28 Bom. L. R, 
1031; 27 Or. L. J. 1158; A. I. R. 1926 Bom. 544 742 


Criminal trial-Rioting between two parties on dis- 
pute as to possession of land—Police, duty of. 

When there is a dispute between two sets of persons 
as to the possession of a plot of land and a fight takes 
place between them with regard to it, it is the duty 
of the Police to charge-sheet both the parties for 
rioting. M In ve, JOGAJI BHAIGO Narxs. 27 Or. L. J. 1198 

e 958 
Statement that party closes his case, record of 

—Presumption of correctness. 

Where a statement by a party that he closes his 
case does not bear his signature or thumb mark or 
any eertificate that it was read over to him, the 
statement cannot be said to have been recorded in 
accordance with law and there is no presumption of 
its correctness. L BHOLAN v. Maru, 27 Or. L. J. 1071: 
A. I R. 1926 Lah. 656 47 


Grown, liability of—Action of Government servant 
purporting to act under Statute. See Moror VEHICLES 
Act, 1914, s. 10 7 847 


Custom—Alienation—Necessity — Just antecedent 
debt, what is—Sale including mortgage beyond 
limitation—Right to challenge mortgage when right 
to challenge sule subsists—Antecedent debts due to 
third persons. necessity of—Items not discharged by 
vendes— Finding as to necessity, whether necessary. 
A reversioner is not competent to challenge a 

mortgage beyond the period of limitation merely 

because it is included ina sale in respect of which 
he has a subsisting right of challenge. 

Ordinarily, payment by an alienee of an antece- 
dent debt due toa third person is justified and there 
is no necessity for the alienee to go further and to 
prove that the previous debt was in itself for neces- 
sity. 

In a reversioner's suit to set aside an alienation on 
the ground that it was not for necessity, the fact 
that one of debts to be discharged by the vendee 
was payable only after some years and that the 
vendee had not paid it at the time of the suit does not 
dispense with the necessity of a finding as to whether 
there was necessity so far as that item was concerned. 
L BHAGAT SINGH v. Karam Sines, A. I. R.1926 Lah. 657 

a 280 

-————Ancestral property—Land held jointly by 
brothers— Presumption —F'inding of ancestral nature 
of property based on conjectures—Second appeal— 
Punjab Courts Act (VI of 1918), s. 41. 

The mere fact that in Revenue Records certain 
brothers are shown as jointly owning a particular 
piece of land does not raise a presumption that their 
father also owned that land and that it was, there- 
fore, ancestral. 

A finding as to the ancestral nature of certain pro- 
perty based upon mere conjectures and presumption 
is liable to be set aside in second appeal. L NATHA 
SINGH v. MAHAN SINGA, 8 L. L.J. 485; A. I. R. 1926 
Iah. 659; 27 P. L. R. 721 241 


6 
— Succession—Ala malik, what is—Ala ma- 
lik’s sudeession to adna malik dying heirless—-Got, 
sameness of, as ground for succession-*-Proprietary 
body as heir. 
There are two ways if which the classes of ala 
maliks and adna mdlixs are created in a village. 
First, where the ala malliks so called are talugdars 


an eae 
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$ s = 
whese*ancestors have been farmers of revenue or 


conquerors *vho have been content to leave all the , 


management, etc. of the land tothe conquered pea- 
santry and to take quit-rentg. Secondly, where the 
ala maliks, originally the sole proprietors of the vil- 
lage, have called in outsiders and settled them on 
some or all of the lands. oe 

An ala malik belonging to the latter category usu- 
ally levies a customary rent from the person who 
actually occupies the land and it is only in cases of 
this class that an ala malik is entitled tothe right of 
reversion on the death of the adna malik dying with- 
out heirs and in no other case. Therefore, a talugdar 
who levies no dues from tbe persons who actually 
occupy the land and whose connection with the village 
is confined to his ownership of a small holding in 
respect of which he.pays no, revenue, is not entitled 
to succeed to the estate of the adna malik dying heir- 
less. 

The mere fact that a person belongs to the got of 
the deceased cannot sustain his claim to inherit the 
estate of the deceased. 

There is authority in support of the proposition 
that in villages where a complete community of in- 
terests is maintained, theco-proprietors are entitled 
to get the estate of a deceased proprietor as against 
the Crown. But where the proprietors in the village 
belong to various tribes and are not united by any 
community of interests except the obvious fact that 
they all own land in the same village and are jointly 
responsible for the payment of the entire land revenue, 
their claim to inheritance of the estate of an heirless 
proprigtor cannot be sustained against that of the 
Crown: L Lang SINGH Y. AHMAD SHAH, 369 


— Successlon—Proprietary land and tenancy 
land— Principle applicable. 

No particular rule of succession to tenancy land 
being prescrived in the Oudh Rent Act, it may be 
pregumed that the rule applicable is the same as the 
rule applicable to succession te propriefary land. 

An ex-proprietary right is after all a remnant of 
proprietary right and no distinction can be made, 
except by the law prégervieg this remnant of rights, 
between the devolution by inher#tance of such rights 
and of proprietary rights. O Ram DULARI v. RAMPAL 
Sing, 2 O. W. N. 455; L. Re 6 A. (0.) 79; 12 0. L. d. 
518; A. L R. 1925 Oudh 522 2 

Village eabadi—Non-proprietor’s right to 
alienate abadi sites—Village Gur Harsahaiin Fe- 
rozepore District, right of non-proprietors to alienate 
abadi site in—Acquiescence by proprietors in previous 


alienations, effect of. | 
There is no custom in the village of Gur Harsahai 





„in the Ferozepore District permitting a non-proprietor 


to mortgage the site of a residential house without 
the consent of the proprietors. 

It is a general rule of Customary Law that a non- 
proprietor has no right of unrestricted alienation of 
the site occupied by him and it lies upon him to 
prove with certainty that a contrary custom is ob- 
served in his village. | 

Acquiescence by proprietoms 1n previous*alienations 
does not necessarily imply a renuncidtion of their 
discretionary right to object to a subgequent aliena- 
tion and the evidence ofa number of pyeviots aliena-, 
tions without objection C 
unrestricted power of alienation. È JASWANT SINGH v. 
Tura Ram, 8 Le L., J. 393; A. I R.1926 Lah. 622; 27 


P.L. R. 653, e 
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"Debtor and creditor—Debior’s right to possession Easements Aet (V of 1882), ss. 15, 20-- 


uae of bond on payment of gebt. > i i Right to put turf bund over weir of Government 
g A debtor paying a bond las aright to the posses- ~ tank and throw back surfa water bo foreshore lands ° 
sion of the instrument for his own security and as —Acguisition by easgntent or ,custom —.Ryotwari ° 


his voucher of discharge in his accouft ‘with. the older, rights of, as against Government. 
bond-holder. If upon offer of payment, the bond- Surface water not flowing in a stream and not per- 
holder should refuse @ deliver up the bond the manently collected in a pool, tankor otherwise isnot . 
debtor can retract his offer and retain his money; a subject of easement by prescripfiow, A prescrip- 
and he has the same right where, though not ready tive right to throw back water and keep it standing 
on the. due date, he is ready afterwards and pay- onthe land of another exists only in the case of water 
ment is tobe made under a compulsory processof flowing in a definite stream and cannot apply to sùr- 
R ; law. A MUHAMMAD ZAHAR V. ŽAHUR HUSSAIN, 24 A.L. face water not flowing in a definite stream, though it 
J. 964; A. I. R. 1926 All. 741 82 might ultimately, if not arrested, flow into a tank. 

. : : : In order to found a customary right, enjoyment 
Decree—Ex parte decree—Appeal from order refusing for a period at least as long as would give a pres- 
to set aside—Appellate Court, power to decide case eyiptive or easementary right is necessary. 


4 


> 


< finally. " The engagement of a ryotwart holder with Govern- 
_ * [n an appeal from an order refusing to set aside mentis that he shall get, by any means Government 
an ex parte decree, the Appellate Court has power, chooses to bring the water on to his land, sufficient 


where all the materials, are before it, to treat the water for the cultivation of his land. M RAGHAYALU 
appeal as one from the eg parte decree itself and to Naru. SECRETARY OF STATE FoR INDIA, (1926) M. W. 
decide the whole case finally without remanding the WN, 652 832 
case to the lower Court for re-hearing. G CHAND 53,28, 38, 35—Light and ‘air—Infringe- 


MEH v. MUHAMMAD MUZAFFAR HOWLADAR, A. I. R. 1926 ment of easement, what constitutes — Substantial 
Oal. 1232 ; 313 . diminution—Persons in ‘congested areas and open + 
~- Ex parte decree— False claim and perjur- areas, measure of substantial damage. 
ed evidence, if sufficient grounds for re-opening— Sections 33 and 35 of the Easements Act read along 

| Fraud, what constitutes. with s. 28 of the Act make it abundantly clear that 


Where a case hasbeen decided, even itis decided itis not every interference with the right of easement 
ex parte, the decree cannot be set aside merely upon that gives a right of suit. To give a right of action 
the ground that the claim of the plaintiff in that case either for compensation or for an injunction there 
was false or that it was obtained by the aid of must bea substantial diminution, 


perjured evidence. Something more should be proved What would be a substantial damage within the 
in support of the allegation of fraud in order to have meaning of s. 33 of the Act in the case of. an inhabit- 
the decree set aside on that ground. ant of an open area, need not necessarily,be asub- 


Per Graham, J.—In order to set aside a deqeeon stantial damage to a person accustomed to living in 
the ground of fraud it must be shown that the fraud a congested area. A Lacuamt NABAIN v. RAM Buarsory, 
was practised in relation to the proceedings in Court, A, I. R. 1926 All. 764 500 
and the decree must be shown to have been procured , , 

“by practising fraud of some sort upon the Court. © ————— 55, 59, GO—Licensee erecting permanent 





Moxtamara Dasr v. RAM CHANDRA DE P 879 structure—Transferee of land if bound by the tli- 

; . i cense. 

ae Join, decree against def endants against whom If a licensee of a piece of land erects a permanent 

. CAUSE of action 18 different, legality of. structure thereon, the transferee of the land like the 
Per Page, J.—It isnot competent to'a Court to transferor, is bound by the license, A FAQIRULLHA v. 

pass a joint decree against fwo defendants with War Kuan, A. I. R.1926 All. 714 : 337 


respect to each of whom “there is a different cause of 


action. GO RARESE OHANDRASSEN Gupta v. Jocenpra Ejectment sult—Damages for use and occupation, 


when can be claimed—Alternative plea of rent, effect 


Nats Roy CHowDEHURY, 27 Cr. L. J. 1195 955 of 
j : . @ , ‘ ` 
l Easement—Easement for flow of kitchen water—Con- A person is not precluded from urging an alterna- 
. version ofNcitchen into bathroom, whether can be tive claim for damages for use and occupation though 
allowed. < he fails’ to prove a contract of tenancy set up by him. 
A person in enjoyment of an easement for the In order to enable a person to recover damages for 


outlet of kitchen water cannot be allowed to convert use and occupation, the circumstances need not be 
the kitchen into a bathroom also and insist on the such as to imply a contract by the trespasser coming 
outlet of water therefrom as before. A GAJADHAR v. upon the land to pay rent to the rightful owner. The 
Kiswort Lau. 24 A. L. J. 710 ““ 169 Swner may waive the trespass and elect to treat the 
14 ., 9 A e NI y 
Party wall—Window opened by one joint ow- eee asa tenant. © BAMIULLA v. NIL Pee 
sie peony ace Mag baa eer. ~ Dispossession within twelve years, burden of 
wall by consent—Raised portion, ownership of. - prooi. See POSSESSION 1006 
“An easement as regards light and air cannot be Electricity Act (IX of 1910), s. 42, Sch, |, cl. VI 


acquired by prescription by one co-owner against (1)—Failure to supply energy on requisition-- 
Gu - another in rgspect of windows opened in a joint party Liability of licensee for damages—Non-payment of 
wali. . , Ni bill effect of—Statutory duty, imposition of penalty, 

- Where one of two neighbouring owners raises a whether bar to civil suit. aed 


party wall, the ethér owner either giving his consent A licensee for the supply of electrical energy, 

, @racquiescing,ethe raised powion of the wall assumes being bound under the provisions of cl. VI (1) ofthe 

` “othe same chardvfer as the old party wall on which Schedule to the Indian Electricity Act to supply ener- 
“naib stands. B Rasusyar MOHANBHAI v. LALBHAI Mot- gy within one month ofa proper requisition, is not 
is gC HAND 2 2§ Bons. L.R 1000; A. I. R, 1926 Bom. 545 691 entitled to claim exemption from, such | liability on 
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the ground thaé a revied bill sent after the expiry 
ofthe month wasenot paid My the person making the 
requisition. 

Acivilsuit fordamages againsta licensee for failure 
tosupply electricalenergy ona proper requisition being 
made, is notebdatred though the Statute which has 
created the liability to supply energy has itself imposed 
a penalty for non-performance of the duty. L MUNI- 
CIPAL COMMITTEE, AMRITSAR V. SHANKAR Das, A. I. R 
1926 Lah. 349 : 537 


Estates PartitioneAct (V B., C.0f1897), s. 99, 
applicability of—-Common tenancy—Land$ held in 
different parcels. 

Section 99 of the Estates Partition Act only applies 
where the estate is held in common tenancy and has 
no application where the lands are held in different 
parcels by the proprietors. © AKSHYA Kumar GOPR v. 
SASANKA MOHAN MuKHOPADHYA, 372 
ss, 99, 77, 78—Partition—Co-owners, posi- 

tion of—Co-sharer himself tenure-holder—Interest 

in severalty, what is and how can be created—- 

Persons deriving title from co-owner, rights of. 

Where there has been a previous formal amicable 
partition of an estate among the co-sharers and if 
one of them creates a tenure comprising the lands of 
his share, a subsequent partition by the Collector with 
the consent of the co-owners will not affect the interest 
of the tenure-holder who was no party to the partition 
proceedings. 

Where the tenure-holder is himself a co-owner and 
was aparty to the partition proceedings he cannot 
be heard to say that there wasa previous partition 
- between the co-owners, 

Ifa co-owner claims a grant from all the co-owners 
with regard to some lands within the estate his interest 
is not affected by the partition proceedings. 

Ail co-owners continue as tenants-in-common with 
regard to a joint land unless the co-owner in posses- 
sion acquires a separate right. 

Any person” accepting an interest ina. land from 
the co-owners in possession of it must takeit sub- 
ject tothe right of the others to enforce a partition 
and such incumbrancer cannot complain if the land 
is allotted to a co-sharer other than his grantor and he 
is thereby deprived of his right to it. But the posi- 
tion is different where the co-owner holds a particular 
piece of land in severalty. 

A person is said to hold in severalty if he holds the 
land in his own right only without any other person 
being joined or connected with him in point of 
interest. 

In the case of co-owners in a joint estate an interest 
in severalty in a portion of the land within the estate 
in favour of one of the co-owners can only be created 
by a formal agreement by all the co-owners by which 
possession is given to one of them. 

Section 99 of the Estates Partition Act applies only 
to cases where a share or a portion thereof in an 
estate jointly owned is granted in patni and does not 
apply where specific lands are so granted. GC ASHUTOSH 
Roy OHOWDHURY v. Mone Monan Roy Cnuowpntry 539 


Estoppel—Buildings, erection of—Notice by true 
owner to desi, effect of. 

Where a person in bona fide belief that a certain 
property’ belongs to him, spends money uponit and 
theetrue owner stands by and allows ‘him to spend 
the money apd make improvements upon his lands, 
the true owneris estoppéd from asserting his title as 
against that person. “But where the true owner gives 


+ + 
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hotica to the person making improvements to desist, 
ke is not; egtopped even though he does not take legal 


steps immediately. C HARI Bursan HALDER v. SHEIKH 
ABDUL ; 
, conditions necessar® for. Š 
lt is one of the essential conditions for the appli- 
cation of the rule of estoppel that the person pleading 
the same must have acted on the faith of the repre- 
sentation made by the other and changed his position 
to his detriment. O AHMAD AZIM v. Sart Jan, 30. W. 
N. 102 Sup.; A. I. R. 1926 Oudh 561 897 
Statement made toone person— Stranger uc:- 
ing upon it, if can set up estoppel—Statements in 
proclamation of sale—Private purchasers, whether 
can rely on and plead estoppel. 
Only the person to whomes “representation is made 


_ or for whom it is designed can avail himself of it for 


the purpose of setting up éstoppel against the person 
making such a representation. One who receives 
statements at second hand, not intended for him has 
no right to act upon them. 

A person who holds several mortgages over a pro- 
perty is not estopped from enforcing them against 
a purchaser of the property from the ownerata 
private sale, by the fact that in a proclamation for 
sale under a decree on oneof the mortgages he had 
stated that the property was free from incumbrances, 
Statements in a proclamation of sale are meant for 
persons who intend to purchase at the Court auction 
and not for those who may subsequently purchase 
by private sale from the judgment-debtor, © JOGESH 
CHANDRA ASH v. Jéxntraz ALI 625 

Siatement that certain bills are in order— 

Advance of money on faith of statement-—Estoppel 

from denying correctness of bill. 

A person who, by making a statement that certain 
bills for amounts payable by him to a third person 
are in order'and that arrangements are being made 
for paymente of the same, permits another to advance 
moneys to that third person on the faith of such 
statement is estopped frone denying his liability 
under, or the correctness of, the bills as against the 
person advancing the moneys. O BENGAL-NAGPUR ty, 
Co. LTD. v. Co-operattvs Henpustuat BANK Lrp., 53 C. 
622; A. L R. 1926 Cal. 1989 s A 606 


Evidence—Absence of reference to document in 
judgment—Inference. See JUDGMENT 154 
Document admitted without objection in lower 
Courts—Admissibility, if can be challenged in second 
appeal. 

The admissibility of a document which has been 
admitted in evidence without objection in both the 
lower Courts cannot be challenged in second appeal. 
C Azg00 v. BABURALI MIA 41 

, expert-—Finger print expert—Age of thumb 
« mark. l | 

The Court should be very chary in accepting the 
opinion ofa Finger Print Expert as tothe age ofa 
thumb mark as fixing the date of the document, when 
such date is markedly opposed to the date which 
appears upon the document itself, so long as no 


serious extraneous testimony controverts the dato. 


which appears on the document.” Pat RAMLAKHAN 
PANDE v. DHARAMDEO, A. I. R. 1926 Pat..575 335 


Evidence Act i! of 1872), ss. 9% 11, 213, 32— 
Recitals in deeds between third pérties, admissip® 
lit 07. 4“ e A : 

a of boundaries of other lands in deeds, be 
tween third parties are not admissibl in ewdepce, 
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or 32 of the Evidence Act. ee 
* Recital in a deed or other. instrument 15 like any 
other statement always evidence against the persons 
who make it. But it i@no more evidence against 
third persons than any other statement would be. 
C Braga Mouun Das ADHIKARI v. Gaya PROSAD Karan, 
30 4 W. N. 761; A. I. R. 1926 Oal. 918 265 
$8.11, 13. See Res JUDICATA 694. 


s. 15, HI. (b)—Hvidence of defalcations other 
than those forming basis of the charge, when admis- 
sible. 

Generally, evidence adduced to prove that an accus- 
ed person has committed acts which are not the 
subject of charges ina trialis irrelevant and must 
be excluded unless it is ‘otherwise relevant, and 
greatest care ought to be taken to reject such evi- 
dence. unless itis plainly necessary to prove some- 
thing which is really in issue. 

Evidence of defaleations both prior or subsequent 
to those for which an accused is being tried, whether 
such defaleations formed the basis of another charge 
on-which the accused may have been acquitted or not 
are admissible in evidence to prove guilty intent as 
also to anticipate the defence of the non-existence of 
such intent. S EMPEROR V. Stewart, 27 Cr. L. = aoe 
S. 25—Statement made to Excise Officer— 

Admissibility in evidence. 

A statement made by an accused to an Excise 
Officer is not inadmissible in evidence as he is not a 
Police Officer within the meaning of s. 25, Evidence 
Act. B RAPHAL PEREIRAY EMPEROR, 28 Bom. A R. 
674; 27 Or. L.J.1l145; A. I. R. 1926 Bom, 517 65 


ss. 27, 30—Confession of co-accused mot 
directly implicating another, admissibility of. 

A statement made by a person accused of murder, 
while in the custody of the Police, that he has burned 
the clothes of the deceased and would show the 
Police where head done,so, though not a confessi8n 
of complete guilt so far as the charge for murder is 
concerned, is a direct admission df constructive guilt 
inasmuch as thé burning of él clothes primarily 
implies that the accased had taken part in the 
murder and “as evidence fur a conviction under 
s. 201, Penal Code. Such a statement, therefore, 
amounts to a confession within the meaning of 
s. 27 of the Evidence Act andis admissible in evi- 
denc:. a 

Though the ordinary case contemplated by s. 30, 
Tividence Act, is where the confessing accused directly 
implicates another accused as well as himself, there 
is no reason for holding that the section is limited to 
such a case and does not also cover a case where 
the confession indirectly affects a co-aceused. 

A confession of the limited kind allowable by 
B. 27 may be taken into consideration against a co- 
accused under s. 30. B SHIVABHAI BECHARABHAL v. EM- 
PEROR, 28 Bom. L. R. 1013; 50 B..683; 27 Cr. L. J. 1140; 














A. I. R. 1976 Bom. 513 660 
———-— §, 31. See C. P. O., 1908, O. X, r. 1 176 
=~ 8.32, See EVIDENCE Act, 1872, s. 9 265 

S. 38” Ding deckurations— Statements made 


before receiving injuries, if admissible under s. 32. 
Section 32 of the Evidence Act covers not only 
‘dying declarations’ strictly so-¢alled, i.e., statements 
bya dying pefstn as to the injuries which have 
brought him to that condition or the circumstances 
undet which those injuries came to be inflicted, but 
e a 
” a * | 
Ye š : 
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is wide enough to include “statements made by a 
deceased person to anbth@r, before receiving the 
injuries, as to the circumstances under which he was 
accompanying the avcused to the place where the 
murder was committed. B SuHivapugt BECHARBHAL V. 
Emperor, 28 Bom. L. R. 1013; 50 B. 68%; 27 Cr. L. J 
1140; A. I. R. 1926 Bom. 513 660 
S. 33—‘Judicial proceeding’, meaning of— 

Evidence given in trial by Judge without jurisdic- 

ree whether admissible in re-trial by competent 

ourt. 

A proceeding before a Judge or a Magistrate who 
had no jurisdiction is not a ‘judicial proceeding" 
within the meaning of s. 33 of the Evidence Act and, 
therefore, the evidence of a witness given in sucha 
proceedisg isnot admissible under the said section 
in a subsequent trial by a competent Court. L Bora 
SINGH v. EMPEROR, 7 L. 396; 27 Cr. L, J. 1168; A. I. R. 





1926 Lah. 582; 27 P. L. R. 447 . 752 
————— § 35. See Res JUDICATA 694 
m S. 41, See PENAL Cong, 1860,8.477 1054 


s. 65— Loss of document—Hearsay evidence 
—HEvidence as to non-production of original, suffici- 
ency of—Trial Court—Discretion—Interference in 
appeal, 

Under the Evidence Act, hearsay evidence is in- 
admissible to prove afact which is deposed toon 
hearsay but does not necessarily preclude evidence as 
toa statement having been made upon which certain 
action was taken and certain results followed. 

A statement by a witness in a suit that a third 
person had told him that a document was lost during 
a fire, though mere hearsay evidence as to the loss, 
may be treated as offering reason for the Court 
holding that the original could not be produced in 
reasonable time so as to render secondary evidence 
ofthe document admissible in evidence. 

m Although the question whether or not, the suffici- 
ency of proof of search for or loss of an original 
document tofurnisha ground forthe admission of 
secondary evidence is one for the decision of the 
trial Court, interference with its discretion by an 
Appellate Court is permissible to prevent a clear mis- 
carriage of justice. M VENKATA RaMANUJACHARYULU v, 
APPALACHARYULU, 24 L. W. 227; A. I. R. 1926 Mad. 
1003 785 


<m S. 65, scope of—Trial Courts, duty of, where 
loss of document is set up—Non-production of docu- 
ments, presumplion from. 

Section 65 of the Evidence Act provides an alterna- 
tive to the bond-holder in cases where, for various 
reasons, production of the original is impossible but 
ifa bond isin existence production is not dispensed 
with by that section Trial courts should exercise 
the greatest circumspection and care in deciding the 
fundamental question of fact as to whether there 
really has been a bona fide loss. 

Every deed being the best evidence of its own 
contents, its non-production raises the presumpticn 
that it contains some defeasance, that is, there was 
some endorsement on the document which the plaint- 
iff did not like. AMUHAMMAD Zarar V. Zanur HUSAIN, 
24 A.L. J. 964: A. L R. 1826 All 741 e 82 
em 5, 66—Document denied in pleadings-~N olice 

to produce if necessary before admitting secondary 

evidence. 4 

Where the existence ofa goo is denied by 
a party inthe pleadingsa Court may admit second- 
ary_evidence of the same without Issuing notice to the 

; 4 . 
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è 
party to producé the origina] in view ofthe proviso 
to s, 68 of the Evidence’Act Which empowers a Court 
to dispense with such notice if it thinks fit. Pat 
DinanaTH Rar v. Rama Rat, (1926) Pat. 286; A. L R. 
1926 Pat. 512. è 348 
—-— — S. 90—Ancient documents —Presumption of 
_ genuineness, if includes presumption of authority of 
executant, 

The presumption that a document more than 39 
years old was duly executed by the party by whom 
it purports to be egecuted also includes the pre- 
sumption, where the document purports to Hb execut- 
ed under the authority of another, that the execut- 
ant had the authority to execute it. A BALKARAN 
SINGH v. DULARI Rar, 24 A. L. J. 929 292 
$.92—Oral agreement to relinquish interest 
due under registered bond, admissibility of. - 
Evidence to prove an oral agreement to relinquish 
| interest due under a registered mortgage-deed, is 
inadmissible under s. 92 of the Evidence Act. A 
JAWALA Prasad v. Mouan Lar, 24 A. L. J. 839; A. IR, 
1926 All. 693; 48 A. 705 162 


———— §,102—Hxecution of document admitted— 
Huecutant illiterate—Burden of proving terms of 
document. 

Where the execution of a document is admitted, 
in the absence of any special circumstances it is for 
the executant, even if he is illiterate, to prove that 
he did not understand the terms of the document. L 
Cranpbu Mau v. MAHMUD Hassan, A. J. R. 1926 Lah. 
692; 27 P. L. R. 641 71 
—— 5, 108, scope of—Presumption of deuth— 

Time of death. 

Under s. 108, Evidence Act, there is a presumption 
as to the death of a person not heard of for seven 
years.” There is no presumption, however, as to the 
time of his death and if any one seeks to establish 
the precise period at which such person died, he must 
do so’ by actual evidence. 

The question for which provision is made in s. 108 
of the Evidence Act is whether a man is alive or dead 
at the time the question is raised, in other words, the 
presumption of the continuance of life ceases at the 
expiration of seven years from the period when the 
person in question was last heard of. C In the good 
of GanesH Das Avrora Das, 43 O. L. J. 578; A. L 
R. 1926 Cal. 1056 247 
s. 114. IN. fg). See Hvipence Act,s.65 82 
e, 116—Estoppel against tenant denying land- 

lord's title before surrendering possession. 

Unless a lessee surrenders possession to the lessor, 
he is bound by estoppel under s. 116 of the 
Evidence Act and cannot repudiate his landlord's. 
title and set up title in another person. N PUNDLIK" 
DIWAKAR v URKUDA 99 
— -—— 8S. 144, 155. See Coroners’ Act, 187], s. 8 

37 


Execution—Appeal from part of decree only—Limi- 
tation for executing that part of decree, See LIMITA- 
TION Act, Son. I, ART, 1 Aann 2 (2) 838 

Assignee not brought on record pending suit, 
whether can execute decree. See INSOLVENGY 257 


ne 


- 
nana aa 











——-—-—Attachm@nt, restoration of. See O.P. 0., 07. 
' 102 
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Decree for possession—Delivery of possession 
—ispossession—Decree-holder, whether can claim 
possession aĝain in executgon proceedings—Fresh suit, 
whether mtintainable. , 
A decree for possession is completely executed as 
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, judgment-debtor—Real owner, 
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4 


m “ 
soan as physical or khas possession is given and the 


decree-hdlder if again dispossessed is not entitled to « 


be put in possession of ‘the property in the course of 
the execution proceedingsgat a later date. The 
nature of khas possession delivered in execution ig 
not changed because it was temporary and the j udg- 
ment-debtor for all practical purposes continued to 
be in possession. 

The plaintiff can recover khas possession by a 
eparate suit where the possession given tohim in 
the execution proceedings was only formal or 
symbolical, or where the plaintiff though formally put 
in khas possession is ousted by the judgment-debtor. 
N CUHINDHA alias Baru v. Narayan Govinp Rao 705 


Decree for possession of land— Delivery of 
possession—Second application for delivery of 
standing crops, whether-mdintainable—Mesne profis 
ascertainment of,in proctedings to deliver land. - 
Where, on an application for execution of a decree 

the deeree-holder obtained delivery of the land, it is 
not competent to him to file a second application 
for delivery of the standing crops growing on the 
land at ih: time of the delivery of the Jang. 

_ A question as to mesne profits cannot be settled 
in an application for delivery of the land and the 
crop standing on it. M Doppa Basapra v. Puppy 
TARAPPA 567 


Executing Court— Power to construe decree 
with reference to proceedings before decree, See 
ARBITRATION 584 
Executing Court, power io decide order of 





sales 

It is competent to the Executing Court to marshal 
the order in which the mortgaged property shall be 
scold when the question, though raised, has not been 
decided in the trial of the suit so as to bind all 
parties. M Kasrvast CHOKKALINGA TAMBIRAM v. RANA- 
NADAN, 2t L. W. 257: A I. R.1926 Mad. 1031 566 
sale—Irregularity, f can betguestioned by 
strangers—Sale certificate, issue of, if cures irregu- 

larities. ° 

It is not open to tha pasties toefmpugn a sele 
in execution, of a decree on the greund of irregularity 
in the sale. The only person who could raise the 
question is either the degree-holder or a person 
whose inicrest is affected by the sale, and these 
persons can raise the question only under O., XXI- 
r. 90,0. P C. a ' 

The efect of the issue ofa sale certificate is to 
cure all irregularities. G Kunsonan PAL v. IDURALI 
SARDAR 757 


Sale of moveable property not belonging to 
rights of, whether 

affected—Sutt to recover property from auction-pur- 

chaser, maintainability of-—Warranty of title, whe- 

ther exists in Court sales. 

It is settled law that in a sale in execution of a 
decree there is no warranty of title whatsoever and 
that nothing is conveyed to the purchaser except the 
right, title and interest of the judgment-debtor. 
Where, therefore, property ebelongiftg jê a person 
other than the judgment-debtor is sold in execution of 
a decree even though it be moveaSBleeproperty, the 
right, title and interest, of the real < 
unaffected and heis entitled to recoverdhe property 
from the auctibn-purchaser if he is wot estopped from 
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— 


asserting his ownership. L Maune Pav. ABDUL Cant 
4 B. 202; A.I K. 1926 Rang. 214 Osa. 
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of judgment-debtor--Purchaser in execution ‘of mort- 

gage-decree, position af —Charge, whether + extingu- 

ished. - 

s Per Das, J.—An exęution purchaser is the repre- 
sentative of the judgment-debtor so as to bring him 
within the rule of estoppel and the principle of res 
judicata. l KA ms 

There is no difference in principle between a pur- 
chaser in execution of a money-decree and a purchaser 
in execution of a mortgage~-decree. i 

A mortgagee, when he purchases the mortgaged 
properties at 28 sale held in execution of a decree 
obtained by him, is at liberty to hold the mortgage 
asa shield against any attack that might be made 
against him by subsequent encumbrancers. 

Ata sale held in exectltion of a mortgage-decree 
the purchaser acquires she equity of redemption of 
the mortgagor as at the, time of the mortgage toge- 
ther witha lien of the mortgagee which he may use, 
.įf necessary, for his protection. It is for the purchaser 
to decide whether he should extinguish the security 
or keep it alive for his benelit, and it must be as- 
sumed that he made that choice which was manifestly 
for his benefit. Pat Mauaras BAHADUR SINGH V. 
Forses, (1926) Pat. 249; A. I. R. 1926 Pat. 478 205 
aan —— Surety for production of judgment-debtor — 

Protection order on ala as insolvent, effect 

—Surety, discharge of., B 

vie a ey in ane bond undertakes a liability 
to produce the judgment-debtor before the Court 
until he is finally discharged of his -insolvency, the 
circumstance thatthe judgment-debtor gets a pro- 
tection order does not absolve the surety of his duty 
to produce the debtor whenever required. M NACHI 
appa CHETTIAR V. KANDAPPAN Cuerriar, (1926) M. W. N 
612; 24 L. W. 480; A. L R. 1926 Mad. 958 413 


Family arrangement -- Bona fide dispute—Binding 


nature. e, o 
Where on the death ofa Hindu, on disputes arising 


between his widow anel daughter on the one fand 


and his nephew on the other, the parties settled their 


i reeably to the terms of an oral Will alleged 
red area left by the deceaged by which the widow 
and daughter took a 3/5 shgre and the nephew a 2/5 


Sed, that the agreemant was a bona fide family 


arrangement of a doubtful claim and was binding on 

the parties. M VELLAYAN OHETTI V. VENUGOPAL CHETTY, 

2: L. W. 812 57 

mm - Compromise decree—Agreement to adopt, 
legality of—Provision for forfeiture if no adoption 
Penal clause. p 

“An adopbion ofa proper boy which takes place by 





INDIAN OASES, i 


reason of a promise to pay a certain sum of money or , 


settle some property on the adopter is not opposed 
to any rule of Hindu Law or to public policy and is, 


therefure, not invalid. *_. l l 
be declared invalid by reason 
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% 5 ye sae * . >» a a i » Š 
— Sale — Purchaserp * whether representative promise decree as containing provisions against pub- 


lic policy and also a ptal clause: i 

Held, (1) that the rajinamah, being a bona fide 
family settlement, could not be impeached; 5 

(2) that the clause about the consequences of failure 
to adopt was notpenal; ad 

(3) that there was nothing against public policy in 
the agreement. M PENUMASTA SUBBARAJU V. INDUKURI 
NARAYANARaJU, 51 M. L. J. 366; 24 L. W.716; A.I. R. 
1926 Mad. 1093 À 232 


Family settlements, construcbon of—Absolute estate 
—Conrdition defeating absolute estate, validity of— 
Maintenance grant, whether absolute or life-estate— 
‘As proprietor, ‘for ever’, ‘in perpetuity’, ‘genera- 
tion after generation’, ‘naslan bad naslan’, ‘batnan 
bad batnan’, meaning and effect of. 


Deeds of family arrangement are of a nature éntire- “ 


ly their own and therule of interpretation which 
would be applicable to pure deeds of transfer cannot 
be permitted to be applied in the case of such. deeds. 
A deed of family settlement must be read as a whole 
and the intention of the parties must be gathered 4 
from the various provisions contained therein and 
such intention must be respected. It will not be safe 
to look toone portion and ignore the other. ‘The 
settlement must stand or fall as a whole. 
There is no rule ofiaw that where the purport of 
a grant is maintenance the estate conferred cannot be 
absolute. The nature of the estate granted depends 
on’ the construction of the particular deed. But, 


‘where the terms ofa grant are not clear and there 


are inconsistent conditions in the deed itself pointing 
to opposite conclusions, the safe rule is to construe 
the document as a whole and not to hold it to confer 
absolute title merely on the ground that-the words 
used are ‘as proprictor' and ‘for ever’ and ‘in per- 
petuity.” 

The words ‘naslan bad naslan’ and “batman bad 
batnan’ ordinarily purport to create an absolute 
estate but their meaning can be controlled by sur- 
rounding circumstances, and by other clauses in the 
deed itself. . 

Conditions which would not be valid in the case of 
ordinary deeds under the ordinary law may be valid 
and enforceable when forming part of a family settle- 
meng. t 

A ‘clause ina deed laying down.thatan absolute 
estate isto be divested onthe happening ofa par- 
ticular contingency is not invalid. 

By a deed of family settlement certain villages 
were granted to the brothers of a talukdar for 
maintenance to be held in perpetuity and for ever, 
generation after generation, but by a subsequent 
clause it was provided that if no male issue was born 
to a grantes then the female issue would be allowed 
maintenance and the widow of the grantee was to 
remain in possession of the property during her life- 
timeand after her the property was to be divided 
among the surviving brothers: 

Held, (i) that the estate conferred on each of the 
brothers was.an estate in its Inception of an absolute 
character, buf heritable only by the male descendants 
of the grantees and by the widow and the surviving 
brothers on the widow's death; i l 

(zi) such an estate could validly be conferred under 
a family arrangement, and was not void ong the 
ground that it created a course of succession contrary 
to the personal law of the gyantees ; " 

(iii) the conditions must be treated as defeating the 
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absolute estate on a cdhfingency andas such were 
enforceable both uader Maglésh and Iudian Law. O 
AHMAD AZIM v. Sarr Jan, 3 O. W. N. 102 Sup; A.L 
R. 1926 Oudh 561 897 


Fraud, what, constitutes. 


A finding of negligence or carelessness on the part 
of a process-server or identifier is an entirely in- 
sufficient basis for a finding of fraud. 

. Fraud is the result of deliberate contrivance on the 
part of a party for his own advantage. Pat BEHARI 
eae Mirren v, Tan@x Lat MANDAR, A. I. R. 1926 Pail 
798 


‘General Rutes and Circular Orders, Calcutta 
(Civil), Ch. H, r. 43—Uncontested proceedings — 
Disposal on affidavits, legality of. 


In uncontested proceedings under the Guardians 
and Wards Act an order of the Judge made on affida- 
vits is not illegal inasmuch as such a procedure is 
‘sanctioned by Ch. II,'r, 43 of the General Rules and 
„Circular Orders (Civil) of the Calcutta High Court. 
G Kanini Mayr Derr v. BHUSAN CHANDRA GHOSE, 44 
©. L. J. 40; A. I. R. 1926 Cal. 1193 692 


anawa tenure—-Brahmottar grant, whether sale- 
able. 

The interest created by a ghatwal by a brahmottar 
grant is not protected from sale or alienation like a 
_ ‘ghatwali estate. 

‘The brahmottar interest cannot be held to be in- 
alienable because the ghatwal who created the brah- 
` mottar right had no power to alienate his own estate. 
So long as the interest created under the brahmottar 
grant is in existence such interest is liable to be 
attached and sold in execution of a decree against the 
brahmotiardar, Pat Sarda DEVI v. Ram LOCHAN 
BHAGAT, (1926) Pat. 254; 7 P. L, T. 570; A. I. R. 1926 
Pat. 444 210 


Government of India Act, 1915 (5 & 6 Geo. V, 
= C. 61), s. 107—High Court, exercise of, powers by. 

The powers vested in the High Court by s. 107, 
Government of India Act, should be exercised very 
rarely and in exceptional circumstances to prevent 
real hardship or injustice. L Burma Oi Go., LTD. v. 
Messrs. K. B. ADAMJI Mamoonst & Sons 390 


Guardians and wards—lxpenses for marriage of 
ward—Previous sanction not obtained—Guardian's 
right to raise funds to meet such expenses—Leave of 

‘ Court. a 
Permission to raise funds for meeting the expenses 

incurred by a guardian in getting the ward married 

cannot be refused on the ground that the guardian 

did not obtain the previous permission of the Court, 

where, by the terms of his appointment, he is nof 

bound to get such permission. Lb NIHALI v. EMPEROR 

A. I. R. 1926 Lah. 438; 27 P. L. R. 292 823 


Guardians and Wards Act (VIII of 1890), s. 19 

— Father, right to apply to be appointed guardian. | 
+ The true meaning of s.19 of the Guardians and 
Wards Act is that where the father of a minor is 
living and is not incompetent to be the guardian of 
the person’ of the minor, no other person shall be 
appointed as sifch guardian. The section does not 
restrict the right of the father, though he i; the 
natugal guardian under the personal lawsf the minor, 
to apply to be appointed guardian under the: Act. 


C KaAMINI Mayr DEBI v, BHUSAN CHANDRA GHOSE, 44 

C. L. J. 40; A. I. R. 1928 Cal. 1193 , 1 692 
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Guardians and Wards Act—eoncld. ° 
e ? 

s — S. 39—Ex parte order appointing guardian 
Application to revise—Procedure. l 
The ‘proper remedy of an objector who wants to 

have a previous ex parte order appointinga guardjan 

reviewed on the ground of Wifitness of the guardian 
appointed is to apply under s. 39 of the Act. C Ka- 

MINI Mayr Dusrv. Buusan Onanpra Guoss, 44 O, L. 

J. 40; A. I. R. 1926 Cal 1193 ' 692 

S. 41 (4)—Guardian's accounts, correctness 
of, power of Court to inquire into. 

Under s. 41 (4) of the Guardians -and Wards Act, a 
Oourt is not bound to make a declaration discharg- 
ing a guardian from his liabilities, nor is an inquiry 
into the correctness of the guardian's accounts con- 
templated by the section, although, if the Court is 
satisfied on a perusal of thea¢counts and on hearing 
the parties that the accounts are correct, it may make 
such a declaration. * va 

Per Madhavan Nair, J.x-The accounts to be dei 
livered by a guardian under s. 41 (4) of the Act are 
those which have been actually kept by him and not 
those which according to the Court are the correct 
accounts. M BATHINA SUBBARAMI REDDI v. QGANESAM 

“PATTABHIRAMI REDDI, 51 M. L. J. 249; (1926) M. W.N. 

695; 24 L. W. 525; A. I. R. 1926 Mad. 977 578 


Hindu Law—Adoption. Ses FAMILY ARRANGEMENT 

232 

aaa — Husband's assent, whether may be 

implied from conduct—“Express authority.” mean- 

ing of—Giving and taking by husband—Datta 

homam by widow after husband's death—Adoption, 
validity of. 

Under the Hindu Law as administered in Southern 
India, the consent or authority of a husband to an 
adoption by his widow need not necessarily be express 
but may be implied from conduct. The expression 
“express consent” used in this connection means noth- 
ing more than positive consent as distinct from ab- 
sence of disseht which is sufficient according to the 
Borgbay School. A 

Giving and taking is of th essence of an adoption. 
Where the giving ard: taking is complete but the 
ease is one which requjres datta homaga, such religious 
part of the ceremony “an be validly deferred to a 
subsequent period. . 8 

Where it has been settled that a boy should be 
adopted and his custody ha8 been parted with by his 
parents finally and a date is fixed for the datta homam 
ceremony and a fgw days before that, the adopting 
father suddenly dies and nothing has happened after 
the bringing of the boy to show that the adoptive 
father has changed his attitude towards the boy, such 
facts constitute a cogent indication of the husband's 
wishes which enable the widow to adopt. 








_- In all cases where the process of adoption has be- 


gun by a giving and taking in the lifetime of the 
adopting father, there is a clear indication of his 
desire and no further authority is needed to enable 
the widow to adopt. M MANDAVILLI SHeERTHARAMAMMA 
y. ATTIVILLI SURYANARAYANA, 51M. L. J. 466; A. I. R. 
1926 Mad. 1184 615 


————_ after death of wife—Ruccession to 
relations of wife—Adopte@ son, righta of. 

Under the Hindu Law an adopted sow can inherit 
to the relations of the wife of his adoptive father even 
though that wife was dead at the time ef his adoption® 

“Per Phillips, 7.—It is well-settled, tifat a man can 
adopt without the consent of his wile ahd even against 
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* 


There appears to be no authority for the propdsition 


* that the wife of a person who adopts does* not-become 


the adoptive mother unless she actually receives the 
A P ; 
E Hindu son has to offer oblations not only to his 
father’s ancestors, but also to his mother’s ancestors. 
When, therefore, he is adopted into anew family, he 
becomes the son of that family and presumably he 
would offer oblations not only to his adoptive father’s 
ancestors but to his father’s wife's ancestors as well. 
It would be straining the legal fiction of adoption too 
far to hold that the boy need have no mother at all, 
although this may possibly be necessary in the case 
of an adoption by a bachelor. Wherever possible, 
therefore, a mother sheu]d, be found for the boy and 
the fact that such a mother died before the adoption 
cah be no obstacle in view of the fictitious character 
of the whole principle of adoption. l 
Per Madhavan Nair, J.—The wife ofthe adopting 
-father becomes the adoptive mother, not because she 
raeeives the boy in adoption but because she is the 
wite of the adopter, her husband—who takes the boy 


in adoption. M SUNDARAMMA V. VENKATASUBBIER, (1926)- 


M. W. N. 778; 51 M. L. J. 545; A. L R. 1926 Mad. 
1203 145 
Advancement—Deposit of money by hus- 
band in joint names of husband and wife—Wife, 
whether acquires beneficial interest, * 
The English Law presumption of the wife's ad- 
vancement does not exist in the Indian Law but on 
the contrary the presumption here is that where a 
document is taken in the name ofa man and his 
wife, the former providing the money, the transaction 
is, so far asthe wife is concerned, benami for the 
husband. 
The mere fact that deposits of money are made in 
the name of the wife does not justify a presumption 
that she isthe beneficial owner of the money. M 
PARVATHI AMMAL V SIVARAMA IYER 98 


‘Dancing girfs—Purchase by one member 
Presumption of benefit for Yamily—Joint funds, 
absence, effete of—Alayriag@of brothers, whether 
charge on poe property —Presumptions of joint 
Hindu family. iy 
Where three dancing giris, a mother and two 

daughters are living together but only one of the 
daughters is earning, a purchase by tho earning 
member in her own name cannot be presumed to be 
for the benefit of the family as a whole, where there 
is no evidence of the existence of joint funds avail- 
able for the purchase. l 

Theraisin law no obligation upon a dancing girl 
to see that her brothers marriage is performed. 

Per Venkatasubba Rao, J.—Under the Hindu Law 
though there is a presumption thata family is joimt 
there is no presumption jhata family has any joint 
property or that property found in the possession of 
any one member is joint fapily property, unless it 
is shown that the family as such possessed some 
property by means of which the property in ques- 


- tion could have been acquired. If this is shown, 


and only they, the onus shifts to the party alleging 
self-acquisition, to affirmatively make out that the 
property was acqfired without any aid from the 
family estate. eM KANNAMAL qv. ee 3 
+ e* 

Debt--‘A%itecedent,” meaning of—Prior mort- 

fuga debt tosame person, if antecedens-debt —Tests. 
e -a by the Full Bench.—-Where a previous mort- 
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kad . 
gage-deed is renewed in Yayour of the same mortgagee 
and the consideration of the subsequent mortgage 
is the amount due onthe earlier one, the subsequent 
transaction can be deemed to be an alienation for an 
antecedent debt where the two dedisedo not really 
form part and parcel of the same transaction. A Ram 
REKHA SINGH v. GANGA PRASAD MUKARADDHWAJ, A. J. 
R. 1926 All 545; 24 A. L. J. 970 F. B. 51 
Debt—Discharge of insolvent father—Pious 

‘obligation of son, whether subsists. 

Under the Hindu Law, the yous obligation of a 
son to discharge his father’s debts depends for its 
existence on the obligation of the father and if the 
father is discharged of the debt the son cannot con- 
tinue to be liable. M Maya NADAN & Bros. v, ARUNA- 
CHALLAM CHETTIAR, (1926) M. W. N. 671; A. I. R, 3926 
Mad. 1196 981 
-—— Gift, father’s power to make—Acqiuiescence 

in gift by conduct, effect of. 

A co-parcener who has acquiesced in a gift by his 
father of a portion of ancestral property cannot subse- 
quently impugn the same. Consent to a gift may be 
inferred from the circumstances. B HARIDAS NARAYAN- 
DAS BHATIA v. Devkuvarsal, 28 Bom. L, R 637; 50 3B. 
443; A. I. R. 1926 Bom. 408 820 
—— Inheritance—Maternal great-great-grand- 

father’s daughter's son's son, if heir--Dayabhaga 

scheme of law of inheritance,if can be supple- 
mented by Mitakshara—'Samanodakas’, ‘sakulyas'’, 
meaning of. 

Under the Dayabhaga School of Hindu Law 
maternal great great grandfather's daughter's son's 
son is no heir. 

The scheme of Dayabhaga is radically different 
from and to some extent incompatible with the 
scheme of Mitakshara and the one cannot be made to 
supplement tle other so far as the law of inheritance 
is concerned. 

Though every person is competent to present liba- 
tion of water to every other, the law of inheritance 
has given a limited signification to the term 
samanodaka, Among samanodakas, those alone aré 
entitled to the inheritance who are sakulyas. Kinsmen 
ex parte materna are not sakulyas under the Daya- 
bhaga Law. CO Suampo CHANDRA v. KARTICK CHUNDER 
Dev, 4406. L. J. 470 84 
c Unchastity 

ground of exclusion. 

Under the Hindu Law as administered in Southern 
India underthe Mitakshara, unchastity ofa woman is 
not a ground of exclusion from inheritance to her 
father's or mother’s estate. VARANASI ANNAPURNAMMA 
v. Kanpixeppa VENKAMMA, 24 L. W. 318; (1926) M, W, 
N. 661; 51 M. L. J. 317; A. I. R. 1926 Mad. F 

60 
Joint family—Alienation—Right of trans- 
ferce of whole interest in family property to 
impeach transfer by member on the ground of ab 
sence of legal necessity, 

A transferee of the whole interest of the joint 
family in joint family property represents the whole 
joint family and is, therefore, entitled to contest the 
validity of a transfer made by one of the members of 
the family on the ground that it was not for legal 
necessity and was not binding on the family. A Rar 
BaLtaw Prasan v. DALIP NARAIN SINGH, A. I. R.€ 926 
All. 718 g 344 
Father arl son—Joint acquisitions 





of daughter, whether 








whether joint family property—Nucleus of ancestral. 


property, if necessary. i 2 


` (idee 
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Where a Hindu father and his son acquire property s———- Parthion — Co-parcenery ~ Property left 


by their joint I&bours and age besides joint in food 
apd worship, they *must*Be wegarded as having cod- 
stituted a joint Hindu family even though there may 
have been no nucleus of ancestral property. 

Whether the gmembers of a family have lived 
separately or together, and if the latter, whether they 
have dealt with the property acquired by their joint 
exertions as joint family property depends on the 
facts of each case. B Haripas Narayanpas BHATIA V. 
DEVKUVARBAL 28 Bom. L. R. 637; 50 B. 443; A. L R. 
1926 Bom. 408 a ; 820 
———- Joint family—Gitf by one mentber—Ac- 

quiescence by other members, effect of. ` 

If all the co-owners of property acquiesce in a git 
of it by one of them, it is a gift by allofthem. N 
NEMICHAND v. Ramsewak au, A. L R. 1926 Nag. 320 = 

; 3 





os ~- Manager, agreement by to sell land 
—Suit against manager alone. See SPECIFIC PER- 





formance 543 
a , presumption of. See Hinpu Law— 
DANCING GIRL 632 
———_—_—-----——— properly. See HINDU Law—Joint 
FAMILY 820 








- property—Private earnings and joint 
family property, blending of, into one aecount, effect 


of. 

The blending into one account of individual earn- 
ings with joint family property has the effect of 
making the entire property joint family property. 
M Parvator AMMALv. SIVARAMA IYER $98 
eem property ~ Repairs out of co- 

parcener's separate funds—Status of joint property, 

whether effected thereby. 

Repairs efiected by a co-parcener to an ancestral 
house out of his own separate funds will not alter its 
status; it would still be a joint house and would be 
still divisible among the members of the joint family. 
S JETHANAND UDHOWDAS v, KEWALRAM, A. I. R. 1926 
Sind- 216 505 
property—Suit by alienee from co- 

parcener—Alienee of another item, whether bound to 

put forward his rights if party to suit—Res judicata, 

An alienee of a portion of joint family property is 
not barred by res judicata from suing to enforce his 
rights by the fact that in a previous suit by another 
alienee of some other items belonging to the joint 
family for possession of those items he was impleaded 
asa party and failed to enforce his remedies. M HARI 
SAHIB v., Stvsst RAJA SAHIB 7383 
——— Viaintenance—Widow of predeceased son 

—Charge on property of deceased father-in-law 

~—Purchaser with notice, whether bound —Intention 

to defeat right of maintenance—Transfer of Pro- 

perty Act (IV of 1882), s. 89. 

The widow of a predeceased Hindu son is entitled 
to a charge for maintenance on the property of her 
deceased father-in-law in the hands of a purchaser 
from the heirs, with notice of their intention to defeat 
the right of maintenance. Such intention is to be 
gathered from the circumstances of the case. C Anu 
MAHOMED BARKAT ALI SHAH v. SARALWATI Dasi, 43 O. 
L.J. 604; A. I. R. 1926 Oal. 1068 194 
Marrlage—Sudra and Vaish, marriage be- 

tween, whether legal, 

Under Hindu Law a Sudra cannot contract a legal 
marrfage with a Vaish, A MUNNI LAL v, SHAYAMA 
BONARIN, 24 A, L, J. 757; A I. R. 1926 Al, 665; 48 A 
670 A 847 
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that there was separation 


undivided whether becomes separated, 


On a partition between members of a co-parcenary, - 


a part of the possession of the co-parcenary may fer 
purposes offconvenience beeleft undemarcated, hut 
the interest of the separate members therein will be 
not undivided but separate. S JETHANAND UDHOWDAS 
v. Kewat Ran, A. I. R. 1926 Sind 216 . 505 


Minor Reo-parcener— Suit for par- 
tition by next friend— Severance of status. 

A next friend of a minor is entitled to exercise on 
behalf of his minor ward an intention to separate and 
obtain a partition and to demand in the interest of 
the minor that the latter’s share should be set apart 
and secured for him. 

An adopted father had “denied his adopted 
son's rights and the Court had declared that the 
adoption was valid ‘and latef on a suit was instituted 
on behalf of the minor son for partition and the 
share of the minor was declared in such suit though 
partition was not decreed on the ground of want of 
necessary parties : 

Iield, that there was sufficient evidence for finding 
in status between the 
adopted father and the son. A JAGDISH PRASAD v. SRI 
Duar 503 
—~- Minors suit for partition- Sere- 

rance dates from deeree. 

It is open toa member ofa joint Hindu family to 
effect a division of status bya clear and unequivocal 
expression of intention to do so without the necessity 
of any concurrence on the part of the other cg- 
parceners, and the filing of the plaint ina suit fora 
partition by a member of a joint Hindu family is such 
an unambiguous and unequivocal manifestation of 
intention. 

When an adult Hindu files a partition suit, it 
effects a severance from the date when the suit is 
instituted and not when it is decreed; but when 
such a suit is instituted bya minor c®@parcener the 
severance of the joint status does not take place till 
the Court actually decrees partition. S JETHANAND 
Upnownas v. Kuwarram, A.J. R. 1926"Sind 216 505 


——- Mitakshera—Stép-mothew, share of 
—Stridhan, recetpt of, effect of—Ornaments whe- 

ther stridhan, . 

According to the Mitakshara School of Hindu Law, 
both the mother,and the step-mother are equal 
sharers with the sons on partition, and there is no 
authority for the proposition that the mother ig 
entitled to a share only out of her own son's share. 

The receipt of stridhan which may have the effect 
of reducing the share of a Hindu mother to one- 
half c@nnot be taken to include ornaments. Stridhan 

















“in the texts in this connection means stridhan cap- 


able of producing income. Pat Basist NARAIN SINGH 
v. BINDESWARI Prosan SINGH, TP, L. T. 599: A. IL R. 
1926 Pat. 507 289 


e 

-—-—— Separation, what constitutes—Aere cesser 

of commensolity and residence, effect of— Co- 

parceners in separate enjoyment of gommgn property 

by arrangement—Alience, Pights of. œ 

Mere cesser of commensality and, residence is not 
sufficient to constitute separation fn the eye of 
law. For such separatian there must *be separatian® 
of interest, or, in other words, theye Tnfust be a dis- 
ruption of the joint family status, and this could be 
effected only by partition, . 

+ 


+ 


#4 6 


-e 
s 


11027. ; 
“Hindu Law—contd. be, ; 
g “Where co-owners are in separate possession .of 


definite portions of the common properly uhder an 
arrangement for mutual convenience and separate 
enjéyment, an alienee fym one of the co-owners is 
entitled to the ‘benefit of the arrangement so long as 
there is no regular partition and cannot till then be 
disturbed by the other co-owners. N KALIRAM KCuNAI 
v. BAJILAL, 9 N. la. J. 163 730 
——_—Stridhan. See HINDU Law—Partition 289 
——-——— of childless female, devolution of-— 
Brother's sons, whether entitled to inherit. 
Under Hindu Law, stridhana of a childless female 
devolves on her death on her husband, and failing the 
husband, on his sapindas,*and on failure of the hus- 
‘band's sapindas, on her blood relations. Therefore, 
brother’s sons of a Hindu female are entitled to in- 
heri to her stridhana in the absence of nearer heirs. 
A Motr Cuanp v. KALIKANAND BINGH, 24 A. L. J. 713; 
A. I R.1926 ALL 663; 48 A. 663 245 
Succession, amongst bandhus—Sov's 
daughter versus brother's daughter's Son. 

Under the Hindu Law the brothers daughter's son 
is a preferable heir to a son's daughter. 

In Madras, at any rate, male bandhus are entitled 
.to preference over female bandhus whatever the 
nearness in degree may be. M AYvUDAI AMMAL v. 
 RaMALINGA Repprar, A. I. R. 1926 Mad. 1163 314 


Widow—Alienation for  maintenance— 

Validity, ” 

The Hindu Law does not impose upon a widow 
any obligation to preserve the corpus of the property 
inherited by her from her husband and keep it intact 
for the benefit of the ultimate reversioner. . 

Where the income of property inherited by a Hindu 
widow is insufficient to meet her maintenance ex- 
penses she will be justified in alienating the same 
and converting ib into cash soas to get a greater 
income and thereby maintain herself. M RAMALINGA 
IYER v. PARVATHATHAMMAL, (L926) M W. N. 657; A.I. 
R. 1926 Mad. 1182 ® 759 
— a —Alienation foy marriage expenses 

of nearest revegsioner, binding nature of. : 

An alienation by a Hinda wédow for the marriage 
expenses of the nearest reveysioner may, under pro- 
per circumstances, be binding upon the reversioners, 
Where such an alienation ds challenged many years 
after, the facts as to the position of the married rever- 





sioner are not before the Court and the challenging ` 


reversioner is his son, a Court will be justified in hold- 
ing that the alienation is binding. M Sevu Vanpayan 
v. NARAYANASWAMI Lyme, (1926) M. W. N. 706; A.L R. 
1926 Mad. 1078 774 
amma amana Alienation—Consent of presumptive 

reversioner, whether validates alienation without 

necessity. _ a 

The consent of the presumptive reversioner does 
not validate a sale by a Hindu widow of a portion 
of her estate without legal necessity. A MAHADEO 
Prasap v, SHYAM SUNDER, A. LR. 1926 All. 707 342 
rn Arrangement or separate possession 

and enjoyment of husband's share, validity of— 

Subsequente devolution, | whether affected—Hindu 

widow's poters of alienation—Prudent act of 

management without legal necessity, whether valid 

à Consertt of next reversioner—Presumption of legal 

e mecessity. eo e l : 

An arrangement sunder which a Hindu widow is 
allowed to remain in separate possession and enjoy- 
ment ef cher Rusband’s share in the? joint family 
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which she would have inheyited if hef husband had ` 
heen a separated member, i$ “valid ia law and the 
mutation of the property in the widow's name in» 
pursuance of the arrangement cannot change the devo- . 
lution of the property after her deaths 

A Hindu widow enjoys the same latitude in the 
exercise of her powers as the manager of a joint 
family or of an infant's estate, possesses, provided 
“she acts fairly to her expectant heirs.” A 

A salebya Hindu widow even though there was 
no absolute legal necessity, is valid if it is a prudent . 
and benefwial act of management. 

Consent ofthe whole or of the adult representa- - 
tives of the body constituting the next reversioners is 
prima facie the best evidence oi the existence of legal 
necessity as also of the propriety and bona fide 
nature of an alienation by a Hindu widow. . N 
‘SUMITRABAI V. HIRBAJI 983 


~i Widow, estate.of—Tenancy helddy widow— 

Sale for arrears of rent—Purchase by widow— Estate 

taken—Daughters estate—Transfer—Legal necessity 

—Onus — Purchaser, position of —Costs of litigation, 

whether necessity. l È 

Where a tenancy held by a Hindu widow is sold 
for arrears of rent and purchased by the judgment- 
debtor herself in :benami of another person, unless 
the sale is held in terms of rent law passing an 
absolute estate, there is no alteration in the position . 
of the tenant, and tbe land continues to be held by 
the widow in the same interest as previous to the sale. 

A Hindu daughter, as heiress of her father, takes 
a restricted interest similar to that taken by a widow 
with a similar. power of disposal. This power is 
conditional; she can dispose of the inheritance for 
legal necessity but it lies on the alienee to prove the 
existence of this necessity, and this is so even though 
the absence of necessity be not pleaded by the rever- 
sioner. 

The costs of litigation carried on by a Hindu 
limited owner are not alwaysa necessity. If the cósts” ` 
have been incurred for the purpose ‘of the protec- ` 
tion of the estate and the limited ownerhas incurred 
debts for meeting these costs, then only the costs of 
the litigation can be considered as a -legal necessity. 
C UPENDRA NATH MUKHOPADHYA v. KIRAN CHANDRA ~ 
Guore, 43 C. L. J. 562; A, I R. 1926 Cal. 1046 149 


— Surrender to next reversioner-—Agree- 
ment by rever'sioner to pay consideration, effect of—- 
Acceleration ot inheritance. 
A Hindu widow is entitled to surrender her estate . 
- in favour of the next reversioner at any time, A sur- 

render may be by way of transfer for valuable con- 
sideration or it may be an absolute.surrender which 
has the effect of accelerating the succession of the | 
*reversioner. ; 

Though the surrender by a Hindu widow to the > 
next reversioner is not rendered invalid by the fact 
that some maintenance was agreed upon to be paid 
by the reversioner to the widow, yet, the question 
whether it is such as to accelerate the succession of 
the reversioner or is a mere device for dividing the - 
estate with thé reversioner or for transferring it for - 
valuable consideration, has to be deciged on the facts 
of each case. 

_ Where a Hindu widow surrendered an estate yield- 

ing an annual income of Rs. 3,000, but on the n®èxt - 

day the reversioner executed a deed to-the widow 

agreeing to pay Rs. 3,000 to” her in cash and to give 
her Rs, 1,800 annually for the test of her life; 
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Held thatthe transaction eg reallya transfer for con- 
sideration and not a*surrender under the Hindu Law, 
and, therefore, did not operate as an acceleration of 
the inheritance of the reversioner. 

For an absolytessurrender of a widow's estate under 
the Hindu Law, there must bea complete effacement 
of the widow. C PraruLLA Kamurnr Ray v. BIRENDRA 
Natu Ray, 30 C. W. N.1011; A. I. R. 1926 Cal. 1211 
236 


Widow, surrender of—Validity of tests of— 
Retention of small® portion of property fer main- 
tenance and residence, whether invalidates surrender. 
A surrender in order to be effective in divesting of 
the widow ofall interest in her husband's property 
and in clothing the next reversioner with full owner- 
ship thereof must cover the entire life-estate and 
must be a bona fide surrender, nota device to divide 
the estate with the reversioners. 

An agreement to give the widow an allowance for 
her maintenance -may be réally nothing but a device 
to divide the estate and vitiate the surrender, but it 


‘eoannot be regarded‘in that light unless the provision 


made is unreasonably large. 


~ 1399; 31 CO. W. N.150 P.O. 


N Gauri Bar v. Gaya BAI 

995 

— ——-—- Will—Devise that testator's wife “shall have 

right cf residence for her natural life’, in 

‘particular building, whether conveys right to 

exclusive occupation of- building—English Law 
-compared, ` 


A provision ina Hindu Will that the testator’s © 


wife ‘shall have the right of residence in a particular 
building for the term of her natural life”, conveys a 
right to occupy the whole-of the house as her exclu- 
sive residence. 

Under the Hindu Law, unlike English Law, there 
is no question of splitting up the feesimple and of 
creating a free-hold estaté for life. A nearer analogy 
is the Law of Scotland, under which, as under Indian 


Law, the fee is not permitted to be split up buta. 


burden is created which confers a full life-interest,. 
PC ANNADA HRASHAD Das v. AMBICA PRASHAD Cas, A. 
I. R. 1926 P. C. 96; 44 C. L, J. 50; (1926) M. W, N. 
689; 24 L. W. 4149; 51 M. L. J. 785; 28 Bom. kh 


Impartible estates—Rent, liability to attachment 

— Realized and unrealized rent—Ghatwali tenures. 
“The produce of an impartible estate does not neces- 
sarily belong to and form an accretion to the original 
property and can, therefore, be attached and sold, 
where it has not been treated as an accretion. 

Rent which has become due is produce ofthe im- 
artible estate, whether it had actually come into the 
ands of the owner or not and there is no distinction 

between realized and unrealized rent in this respect. 
"The fact that ghatwalt tenures are inalienable does 
not affect the question whether the unrealized rents are 
corpus of the estate or not. Pat JUDAL KISHORE v. 
SONABATI Kumari, TP. L. T. 626; A. I. R. 1926 eae : 
4 


INam—LEnfranchisement, whether confers title -- 

Right by succession, proof of, whether necessary. 

The enfranchisement of an inam confers a new 
title on the grantee and in asuit by him for posses- 
sion of the property, he isnot bound to prave title to 
it by succession. according to Hindu Law. 

The devolution of property attached to maniem 
office does not necessarily follow the rules laid down 
by the Hindu Law. The appointment rests with 
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inam—coneld. ,°¢ a, T 
Govérnment and frequently it is made on other grounds. 
than direct heirship alone. Nb ANANTHALAKSHMI AMMAL 
v. NARASIMHACHARLU, A. I. R. 1926 Mad. 12i0 


from branch firm outside India to head-quarters in 

British India—Presuwmption as to whether capital 

or projits—Burden of proof. 

Prima facie all remittances from a branch firm 
outside India to the head-quarters of the firm in 
India must be regarded as profits and, therefore, 
assessable to Income-tax and the burden of proving 
they were out of the capital is upon the assessee. Mi 
In ve MURUGAPPA OHETTIAR, 49° M. 465; A. I. R. 1926 
Mad. 767; 51 M. L. J. 138; (1926) M. W. N. 622; 24 L. 





W. 343 395 
-=— S. 10 (2) (Nl)—Allowance for depreciation 
—-Rice mill, lease of--Owner’s right to claim 


` deduction for loss by wear and tear——'Used for the 
purpose of the business,’ meaning of. 

Where a limited Company formed for the purpose 
of milling rice acquired buildings, mill, machinery 
and plant, leased out the mill for a fixed annual rent 
for a period, the arrangement being that the lessees 
were to work the mill and take the profits, and do the 
necessary repairs to it and hand it back at the end of 
the period to the lessors in proper working order and 
the lessors were to bear the loss by depreciation by 
wear and tear caused by the working of the mill: 

Heid, that the Company was carrying on the business 
of leasing the buildings and mill machinery for being 
worked as a mill and were entitled under s. 10 (2) (vi) 
of the Income Tax Act: to a deduction for depreciation 
of their*buildings, machinery and plants which under 
the lease they had to bear. 

Per Krishnan, J.—Two conditions must be fulfilled 
by an assessee before he becomes entitled to a 
deduction for depreciation under s. 10 (2) (vi); the 
property depreciated must belong to the assessee, and 
must be “used for the purpose of the business”. M 
COMMISSIONER oF. IncomE-TAX® v. MANGALAGIRI SRI 
UMAMAHESWARA, 51 M. Is. J. 360; (1926) M. W. N. 808: 
A. I. R.1626 Mad. 1032; ei L. W. 680 (BB) 850 


Inherent power of Cọourts—Treatinge previous 
orders as nullity, legality of. 
A Oourt has no inherent jurisdiction to treat a 
previous order passed by it which has not been set 


aside by way of appeal or review, asa mere nullity. - 


C ABDUL Kaper v. AMBIKA OHARAN CHUIYA 697 
m _ to review. 

A Judge has inherent power to recall an order 
passed without notice and without hearing parties, to 
correct any serious injustice done to them. M Gorpon 


e Das CHUNI Lan DAKUWALA V. KANTHIMATHINATHA PILLAI, 


24 L. W. 35 95 


Insolvency—Appeal—Non-senvice of notice of on 
heirs of deceased creditor—-Appeai, competency of. 
The act that the heirs of a deceased creditor who 

was a party to an appeal, were not served with notice 

of the appeal does not renderthe appeal incompetent 
or prevent it from being proceeded with, fiough it 
may be open to such heirs, if 40 advised, lo have the 
appeal re-opened on the ground that theye had no 
notice. C GoxvuL CHANDRA Ray v. RASHA Govinpa 
Sana, 44 O.L. J. 108; A. p R.1926 Cal: 210 
-—— Composition, essential charagtg?iStic of, when 


an act of insolvency—-Assignment, a8signed debt 


whether can be aitached—Decree subsequegte to, | , 


assignment of claim, whether vests in 
» + 
° Gf 


assignee— 


687. 
Income Tax Act (Kl of 192%), 8. 10--Remittances ` 


. 


. 


1013,° . 
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insolvency—concld. : 

“Debt”, what is—Mere right to sue,—Assignee mot 
`- brought on record pending suit, whetherecan execute 

decree. Na. 

“ The execution of a egm pon on deed by a debtor 
amounts to an act of inSolvency. 

A “debt” means an actually existing debt, that is, 
a psrfected and absolute.debt and not merely a sum 
of money which may or may not become payable at 
some future time or the payment of which depends 
on contingencies which may or may not happen. 

An assignment ofaright to sue for unascertained 
damages for breach of contract is invalid but a claim 
which in part alone consists of such damages is not 
the less an actionable claim onthat account. 

A bona fide assignment by a debtor of his entire 
property for the benefit* of his creditors divests him 
ofany interest which can be the subject-matter of 
attachment. . 

Where a decree-holder has, during the pendency of 
asuit in which he subsequently obtains a decree, 
assigned his right to a third party who is not 
brought on the record, the assignee has no right to 
execute the decree that is subsequently passed. 

A man can contract to assign property which is to 
come into existence in future and when it has come 
into existence, equity, treating as done that which 
ought to be done fastens upon that property and the 
contract to assign thus becomes a complete assign- 
ment, 

When an actionable claim involved in asuit has 
been assigned, the decree subsequently passed vests 
in the assignee and becomes his property. S LAL- 
OHAND KHUSHAL Das v. HUSSAINIO Mawo : 257 


— interest allowable by Court. , 

An Insolvency Court cannot allow interest at a 
higher rate than 6 per cent, after the date of ad- 
judication, though the creditor may, after payment 
of all debts, bə entitled to recover out of debttors 
estate, if any which remains, any higher rate that 
he may be entitled to ynder the contract. A GANGA 
Sauatv. MOHHMMAD MUKKARAM ALI Kuan, 24 A. L.J. 
441; A. I. R.1926 All 361 ° 


+ 
partnérship, minorntember of--Effect. See 
Conrrach Aot 1872 è 446 
Sale by Official Receiver—Misrepresentation 
by creditor to purchaser, effect of. See PROVINCIAL 
INSOLVENOY Act, 1920, s. 68 781 


Unconditional order of discharge of insolvent 
-Oficial assignee, right of, to prosecute further. 
proceedings against debtors of insolvent. 

Where pending certain proceedings by an Official 
Assignee against certain debtors to the insolvents’ 
estate, a composition is arrived at between tha eredi- 
tors, and the insolvent obtains an unconditional order. 
of discharge, it is not competent to the Officzal 
Assignee to contend that the bankrupt’s estate is 
further- in any way vested in him so as to enable him 
to prosecute proceedings to,recover additional sums 
of money over and above those provided for for distri- 
bution in the compromise for the benefit of the bank- 











ae 





rupt's cele M OFFICIAL AssiGNEE oF MADRAS v. 
NARAYANA Geunpan, A. P R. 1926 Mad. 1137 67 
Interest. “See CONTRACT Act, 1872, s. 73 1019 


Ba a a Absence of express agreement to pay— Long 


epayment—Inference of liability to pay 
—‘Sahukara; wage. . ` 
Ihe fact that a borrower has been paying interest 


e thronghout taises a presumption Wat interest was- 


» z 


556. 


4 [1686 
interest.soncid, ; i 
payable even though thgreewas no eXpress agreement 
td that effect. ja ° Í 

In the absence of an express agreement as to the 
rate Courts should allow interest at the ‘sahukara 
rate of 6 per cent. per annum, thatgis the rate at 
which one money-lender charges in Ti dealings with 
another money-lender. L Haru BAM v. GHULAM ALI 
Kuan, A. J. R. 1926 Lah. 464; 27 P. L, R. 257 : 794 
~—- after date fixed for redemption, whether can 
be ailowed, “i 

Interest should not be ordered to be paidin fore- 
closure decree after the date up to which redemption - 
is allowed. N AJoDHYAPRASAD V. SHIVPRASAD 1019 





Award of interest in cases not covered by 
interest Act (XXXII of 1889—Powers of Court. 
High Courts in India having the powers both ofa , 

Court of Equity and a Court of Law, they could award 
‘interest in cases which are not provided for by the 
Interest Act. 

Where there is no stipulation for payment of in- 
terest in a lease deed and the case does not: come 
within the terms ofthe Interest Act, it isopen toa °’ 
Court in the exercise of its discretion to award in- 
terest on the rent payable. M NANCHAPPA KOUNDAN v. 
VETESSERI TARWAD KARNAVAN 453 


interpretation of Statutes. See LIMITATION AND 
Copge.or CIVIL PROCEDURE AMENDMENT\ACT, 1920 Si 
16. 


In construing Statutes Courts should not slavishly ~ 
adhere to the literal sepse of words, where todo so. 
would obviously defeat the intention which may be 
collected from the whole Statute. A Ram SAHAI BINGH 
v, Devi Din, A. I. R.1926 All. €17; 24 A. L. J. 945 





455. 

-= Hiscal statutes, construction of, See MADRAS 

Stamp AMENDMENT ACT, 1922, Scu, I, Arr. 33 993 
Retrospective operation—Right of appeal, 


whether substantive right—Rangoon Rent Act (IX 

of 1925), s. 12~ Applicability to pending suits. 

Section 12 of the Rangoon Rent Act 1925, which 
provides that an appeal shall lie from a decree cf 
the Rangoon Small Cause Court does not apply to 
suits which were pending at the ime thé Act came 
nto force. 

A right of appeal is not a mere matter of procedure 
but is a substantive right and a Statute which con- 
fers a right of appeal cannot, therefore, have retros~ 
pective operation. R SAKERNA BIBI v. O. STEPHENS, 4 
R. 221; A. I. R. 1926 Rang. 205 1025 
— Their retrospective effect. 
Tenancy Act, 1808, s. 139A 





See Ouota NAGPUR 
608 - 


Judgment—Absence of reference io document, in- 
ference. i 
The fact that there is no reference to a piece of 
documentary evidence in a judgment does not lead 
to an inference that the document has not been con- 
sidered by the Judge in deciding the case. Pat 
ABDUL HAQUE v. TAMIZAN . 154 
not inter partes, admissibility of, 
A judgment, not being ajudgmant inrem, is not 
admissible in evidence against those who are neither 
parties to it nor derive title through such parties, as 
proof of thé facts determined therein. At the® most 
it is admissible only as an assertion ar a denial of ° 
title, Pat Kuso Prasan SINGH v, KIRTARATH, A.L R. 
1926 Pat. 577 - ° 28 


a 


. + 


Vob-97], e : 


Judiclal acts, presumption of, reguldrity of. 
_ The law authorises a Court to presume that judicial 
and official acts* have been regularly performed. 


L Baxsi Drar v. MUWAMMAD Scbeuax, 2 D. U. 289; A. Ie 


a A 
R. 1926 Lah. 490; 8 L. L. J. 464; 27 P. L. R.494 181 


Jurisdiction of Civil Couris—Suit for rent—Occu- 
pancy rights ein® tenants, whether bar to trial of 
suit in Civil Court. i 

, The mere existence of occupancy rights in the 

tenants willnot take away the jurisdiction of the 

Civil Court to try a suit for recovery of rent where 

the land is not an estate under the Madras Estates 

Land Act. M Srernc®Ramaswan PILLAI v. VENKATA- 

RAMASUBBIER, 24 L. W. 211; A. I. R. 1926 Mad. t48 4 


Jurisdiction of Courts—Power of Court to decide 
whether it has jurisliction—Finality of decision— 
Collateral attack whether allowed--Wrong decision 

* as ti jurisdiction, effect of-—~—Bengal Tenancy Act 
(VIII of 1885), ss. 105, 188. 

_A decision of a Court in favour of a jurisdictional 
fact and, therefore, ofits own jurisdiction cannot be 
impeached collaterally and is conclusive of jurisdiction 

6 excapt against a direct attack. 

.. Where, therefore, a question relating to the jurisdic- 
tion of a Revenue Officer is raised before him and he 
decides that he has jurisdiction, the decisicn, even 
if it be wrong, is final Letween the parties unless 
set aside in appeal or review and asuit by one of the 
parties to have ths decree passed by the Revenue 
Oñcer declared null and void on the ground that the 

Officer had no jurisdiction, is not maintainable. © 
TUPENDRANANDAN Das Manapatea v, Umar Ser, 30 0. W. 
N. 974; A. I, R.1926 Cal. 1160 702 


“Jurisd lotion of Rizh Court to punish for contempt 
of subordinate Courts. See CONTEMPT or COURT <... 
168 


JurisdictlOn of Small Causa Court. See Fro- 

VINOIAL SMALL Cause Courts Act, 1887, Art. 35 (ii) 

129 
Jury—Trial by Jury—Duty of Sessions Judge— 

Incomplete dèfinitiun of offence—Appeal—Inter- 

ference. , 

In a trial by Jury, itis the duty ofthe Judge to 
explain clearly the offenca with which the accused 
are charged and in doing so the Judge should keep 
before him the words of the section defining the 
offance. an ya 

But where no miscarridgé of justice has been 
éaused the High Court will not interfere with an 
order of conviction merely because the nature of the 
offencé was not fully explained tothe Jury, M In re 
Venxaticanu, 24 L. W. 415; A. L R. 1926 Mad. 1121; 
27 Cr. L. J. 1191 


Land Acquisition Act (I of 1894)—Award, if 
decree—Cowrt feee how to be paid onapveal. | |. 
An award madè on a reference to the Land Acquisi- 

tion Judgeisa decree. ae ae 
Ad valorém Court-fees must be paid on a memo- 


randum of appeal against an award made by the Judge, 


The provisions of s.8 ofthe Oourt Fees Act have 
been made redundant by the amendment. of the Land 
Acquisition Act egnd the inference drawn from. the 
discrimination made between the claimant and the 
Sécretary of State is no lomger warranted. COC SECRE- 


ary or State FoR Expiad, K., S. BANNERJEE | 149 
~ 85, 3, 9— Person interested,’ whether includes 
attaching creditor. 


An attaching creditor is a ‘person interested’ under 
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951, 
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Land Acquisition Act—contd, 4 
6 


s.°3 (b) of the Land Acqfiisition Act. M Siva. PRATAPA 
Buatrapy v- H. L. Mission, RAJAHMUNDUY, 49 M. 38. A 
IL R. 1926 Mad. 307 pot 


———— 5, G—Publie purpose-gDeclaration, conclusive . 
nature of—Acquisilion for prvvaie person—-Paymert 
by Government of trifling sum towards compensation 
—<slcquisition, whether valid—Money passing through 
Government treasury, whether becomes public revenue. 
Under s. 6. cl. 3, land Acquisition Act, a declaia- 


ticn of the Government in the Gazetie thatthe land . 


sought to ba acquired is needed for a public purpose 
is conclusive evidence of the factand after such a 
declaration itis not open to the owner to contend in 
any Court that the land was not needed for a public 
purpose. = 

Section 6 cf the Act which ‘requires that where an 
acquisition of land is.made by Government otherwiro 
than on behalf ofa Conrpany, the compensation tn 
be awarded must be paid either- wholly or partly cut 
of public revenues, must receive A reasonable en- 
struction and must be treated as implring payment 
of some part that is substantial and material. 

A payment by Government of one anna cut ofa 
compensation amount of Rs. 3,000 and odd isnet a 
real or bona fide compliance with the terms of the 
section but is a mere evasion of the law. 

When money is paid into a Government treasury 
by the hand of cne private individual and after pats- 
ing intact through the freasury is paid out into the 
hands ofanother private individual it cannot with 
any accuracy be described as becoming part of the 
pare revenues within the meaning of s, 6 ofthe 

and Acquisition Acé, 

lf the provisions of the Land Acquisition Act ara 
not strictly complied with, bùt arc made a cloak for 
attempting toobtain a transfer of an indefeasible 
title under the guise of a public purpose, the pro- 
ceedings do not operate towards the creation ofa 
valid title to the land in Government. M Ponsara 
yY. SE@RETARY.orF State ror INDIA, 51 M. Led. 338; 24 L. 
W. 518; A. IR. 1926 Mad. 1098 471 

s. 18—Application for reference, requires 
ments of—A pplication èo stay award till disposal of 
declaratory suit, effect o oo on application 
not complying with s 18- Jurisdiction of District 

Judge to entertain refergnce—Collector, power to 

waive irregularities—Amendinent of application for 

reference, High Court's powers, - l 

An application ta Collector which does not cona 
tain any requisition that the matter of the award 
should be referred for the determination of a Court, 
or the grounds on which objection to the award is 
taken but merely requests him that the matter res 
lating *o the compensation may be postponed till 
‘the final decision as to thé propriety or legulity of 
the acquisition has been settled by a competent 
Court, is not an application sin compliance with the 
requirements of s) 18 of the Land Acquisition Act 
and a reference made eby a Collector on such an 
application does not, therefore; confer jurisdiction on 
the District Judge to entertain the reference. 

he Collector in making a reference under the 
Land Acquisition Act is only &n agent of ¢he Govern- 
mentand he is not entitled to waiye tif requires 
ments of the law on behalf of Governmént. e 

A High < 
award of a District Judge on a rekesence under the 
Land Acquisition Act, allow an amendment of the. 


ppplication fox" reference made to tife Callectar, , 


. ° 
. ? 4 


496 > 


Court, cannet in an appSel from tha” z 


* 


“ 
. 
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" Land Acquisition A6t—conêld =~" 5 


.. 
A SUKBIR SINGH v. SECRETARY or State FOR INDIA, ALE 
"R.1926.A11. 766. AES 

8. 23—Assessnient-of market value, principles 


-e relating to — Potentialtties—Value to promoters— 


-. Building schemes, vafuation on basis of, whenallowed 
—Offers, as evidence of market value.— Sales of 

< neighbouring lands—Price paid by specilators. 

. In assessing. the value. of lands compulsorily ac- 

quired consideration has to be paid to all the poten- 


_ tial uses to which the said lands can be put. The 


basis on which compensation for- lands taken is to be 
-assessed is the value of the lands tothe owner as it 
existed at the date of the notice to acquire and not 
their value, when taken, to the promoters, but, all 
advantages which the land possesses, present or 
future, in the hands of* the owner may be taken into 
consideration and the owner is entitled to. have the 
price assessed in refererfce +o those advantages which 
would give the land greater value. 
. Owners are entitled, to ask--for compensation by 
estimating the market value of the property in the 
most lucrative- and advantageous way in which the 
owners could dispose of it but in order to apply this 
principle the owners should, put forward schemes 
showing how the sites in question.could be developed. 
Where the immediate use of-a particular piece of 
land for building purposes is impracticable unless a 
body or -syndicate could acquire all the interests of 
the various .owners and prepare a scheme for. develop- 
ment of the site as.a whole, the potentialities of the 
site for building. purposes cannot be considered 

reat. > ae BE À : 
s Though evidenee of offers is admissible to prove 
market value, inasmuch as an offer amounts merely to 
an expression of opinion on the part ofthe person 
making it, oral offers unsupported -by any documen- 
tary evidence may not carry much weight. - - 

Sales of lands in the neighbourhood should not be 
eliminated from consideration in estimating-market 
value, but price paid by speculators cannot be re- 
garded as indicating’ he true value of land. L 
ABDUL RAHIM V. SECRETARY OF GraTE FoR INDIA. 8 L. L. 
J. 353; A. I R. 4926 Lah. 618; 27 P. L. R. 679 775 

= S. 28—Intereste right to — Courts, whether 

- bound to gward ihterest. e 

Where in a land acquisition case the claimants 
do not put forward any extravagant claims but only 
claims which are allowed to a considerable extent, 
they are entitled to interest at 6, per cent. on the 
amount awarded from the date on which possession 
is taken tothe date of payment. M M. §. Supramanta’ 
AIYAR v. COLLECTOR OF TANJORE, 51 M. L. J. 309; A. I. 
R. 1926 Mad. 1016 — 


Landlord and tenant—‘Bakasht” lands, meaning of. 





The term ‘bakasht’ conveys to all intents and pur-- 


poses the: same meaning as ‘khudkhast', which ‘is 
admittedly the -same as sir or zerait, Jt might, how- 
_ever, imply raiyati lands thathad temporarily come, 
into the possession ofthe landlord and were tempo-. 
rarily under his cultivation. PO DHAKESHWAR PRASAD 
Narain SINGH v. GULAB Kuer, A. 1. R. 1926 P. C. 60:7 
P. L. 7.483; 5 Pat. 735 ~~ . 217 
l Bhaoli Tent under. batai system—Evidence. 

| In asguitefor bhaoli rent, ‘recoverable under the 
batai system, evidence of -the actual appraisement of. 
trops made fer the years éor which the rents are 
claimed is thë dasi evidence possible as,to the value 
of the crops.. Pat JAWASIR Lau v. Fares Manton, (1926) 





"pat. 379; A, R R. 1926 Pat, 514 . 
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Co-tenants — Regt suit against one, whether i 





566 + competent — Tenantd death ofe—Ileirs, liability, of, 


whether joint. 

A decree for the whole amount of rent can.be 
passed against one:f several co-tenants. 

Where a tenant dies, the liability 8f his heirs for 
rent is joint, anda suit for rent is not maintainable 
against some alone of thè heirs. Pat Hirpry NARAIN 
SINGH v. JUGAL PRASAD SINGH _ 373 

Grove holder, whether entitled to possession of 
trees only— Spontaneous trees, landlord whether enti- 
tled tg— Presumption. ; 

In the Province of Oudh, a grove-holder is entitled, 
unless a custom or contract to the contrary is proved, 
not only to remain in possession, and enjoyment of 
the trees of his grove, but also to remain in enjoyment 
of the grove land and, therefore, of trees of. spon- . 
taneous growth standing on the land. A contract that 
the landlord shall be entitled to remain in possession 
of the land and the tenant shall be entitled to the 
possession of the trees only is very unusual and the 
landlord if he wants to relyon any such contract 
must definitely allege and prove the same. O Suras’ 
BAKHSH v. Ram Anand, 3 O. W., N. 680; A. I. R. 1926 
Oudh 549 8856 


Homestead land — Tenancy created before 
Sere of Property Act (IV of 1882), transferabili- 

ty of. os i 7 
Under the law as it stood prior to the passing of the 
Transfer of Property Act; tenancies from year to 
year whether uf homstead lands or of agricultural 
lands were not transferable in the absence of a custom 
to the contrary or of an express contract to that effect. 
C Sarana Nanta SEN Gurra v. NaBIn- CHANDRA’ SEN 
GUPTA a ee 817 


— Mortgage of raiyati land—Mortgagee's right 
to settle land with tenants—Mortagor's right on 
expiry of mortgage to evict tenants. i 
A proprietor who has mortgaged raiyati lands is 

not entitled, on the expiry ofthe mortgage, to evict 

tenants with whom the mortgagee has made a bona 
fide settlements of the lands. Pat MANJHIY LAL Biswa 

Natu Suau Deo v. MAHIUDDIN (1926) Pat 300 852 


————~ Occupancy holding—Purchaser of tenancy, 
rights of—Recognition by landlord, necessity of— 
Deposit of amount of rent-decree by person who 
has not acquired tenancy—-Withdrawal . by land- 
lord, effect of-—Acceptance of rent, whether ereates 
relationship of landlord and tenant. | 
The purchaser of a non-transferable oecupancy 

holding in execution of a money-decree against the 

tenant takes only the tenant’s interest and so far ag 





ethe landlord is concerned obtains no interest or title. 


A transfer for value of the whole or part of an 
occupancy holding apart from the legal estate ig 
operative against the raiyat, whether it is made 
voluntarily or involuntarily but the tenancy does not 
by such transfer pass to the purchaser as against the 
landlord and’ without the landlord's consent. 

The mere fact that the landlord withdraws a de- 
posit made towards a rent-decree by a person who 
had not acquired the tenancy at the time of the 
deposit does not confer. cn the person depositing the 
status of a tenant or establish the -relationship of 
landlord antl tenant between ‘such person and the 
landlord. In order to recognise or ratifyssomething it ‘ 
is necessary that that thing faust exist. ss 

Mere acceptance of rent dots mot -create the re- 


s + 
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Landlord and tenant—contd. Landiord and tenant—poncld. a. 
a d, . è 5 fs . . ae b è 
lationship of landlord andetgnant. C SuoKeHANnD Das the character of raiyati lands and occupancy right is ° 
L. J. 127; A. 1 R.1926 Cal. acquired ever them as soon as they are settled with. 


v. GIRIDHARI Das, 44 
1215, 1016 
Proprietary land and tenancy land—Principle 
applicable, See CUSTOM 2 
pj Relative permitted to occupy premises— Eject- 
ment—Improvements, compensation. for, whether can 
„be claimed—Tenancy not proved—Decree on basis of 
title whether can be passed, 
Where a plaintiff in a suit for ejectment fails to 
establish the tenaney alleged by him he is, neverthe- 


less; entitled to a-decree on the basis o# his title ~ 


unless the- defendant can show a better title. 

< Where a relative is permitted to occupy premises 
on account of relationship and effects improvements 
upon the property during the period of his occupancy, 
he is entitled to compensation for.the improvements 
effected by him at the time of ejectment. $ MULIDAI 
v. VASSIBAT, A. I. R. 1926 Sind. 98 : 248 


Rent, enhancement of, suit for—Increase of 
area—Standurd of measurement—Presumption. 

‘In a suit for enhancement ef rent on the ground of 
increase in area the presumption must be that the 
standard of measurement at the time of letting has 
ontinued unless anything to the contrary is proved. 
C BIRENDRA Kisuoke MANIKYA BAHADUR v. BHOLA Mra 
MAJUMDAR +’ | 385 


Sale of holding—Tenants not recorded in 
landlord's sherista, whether necessary parlies—Omis- 
_ sion to implead, effect of. ` | ni 

The question whether a recorded tenant represents 
8 E or not is, under the present law, always one 
of fact. 

A sale ofa holding in execution of a decree ob- 
tained by a landlord against tenants who were record- 
ad in his sherista, in deliberate ignorance of other 
persons entitled to a sale-in‘the holding whose names 
wera recorded in the Record of Rights, though not in 


wa? 


the landlord's sherista does not pass the interest of the- 


personas who were nob made parties. G KHAYERUNNESSA 
Biptv. Pazar ALI SARKAR C7  .-° - 755 
Suit for rent—Decree for damages for use and 
accupation, whether can be granted. = + 
“Jn a suit for rent, it is competent to the Court to 
pass a decree for damages for use and occupation in 
the alternative. M  VENKATACHALAMAYYA PANPALU v. 
GEADALA SIMHADRI Narpu, (1926) M. W. N 687; 2141. 
W. 564; A. I. R. 1926 Mad. 1071 933 
Tenant continuing in possession, whether tres- 








settled raiyats of the village. 

A landlord, therefore, is not entitled, on the expiry 
of a zerpeshgi lease, to jed from bakasht lands ten- 
ants who were in possession of them for more than 12 
years under a bona fide settlement by the zerpeshgi- 
dar, Pat Buatro Nats Ray v. SHANKE Panay, (1926) 
Pat. 298; A. I. R. 1926 Pat. 605 494 


Law Department Manual, r. 80 (3)—Rule issued— 
Explanation of District Magistrate, how to be sub- 
mitted. i 
A District Magistrate to whom a Rule is issued by 

the Court of the Judicial Commissioner is required 

under r. 80 (4) of the Law Department Mannal to 
submit his explanation through the Legal Remem- 

brancer. N TULARAM v. EMPEROR, 27 Or L. J. 1083 

‘ Š . 39 

Lease from. year to year—Rent, whether constitutes 
charge — Limitation. | 
Although in the opening portion ofa lease docu- 

ment, ibis stated that the lease is fora fixed period 

of one year, where the later portion of the documenta 
shows that the tenancy is one from year to year, 
the lessor is entitled to a decree for rent with in- 
terest for a period of 12 years preceding the suit, 
where rent is made a charge on the property. M rata 
Unixxatv. ABDUL RAHIMAN, 51 M. L. J. 378; A, L R. 
1926 Mad. 1061 l 941 


License—Licensee with interest, eviction of—Cessa- 
tton-of interest, proof of. 
A hicensee with an interest cannot be evicted by the 
landlord unless the interest is shown to have come 
toanend. © Aswinr KUMAR DUTTA b. GOBINDA CHAND- 


395 


Limitation and Code of Civil Procedure (Amend 
ment) Abt (XXVI of 1920)—Application for 
substitution of legal represqntative opdeceased party 

- —Limitation —Statutes—Version in Gazette of India 
—Accidental mistakes, effect of. 

- The version of aneAct published by the Covern- 

ment in the Gazette of India must be taken to ba 

the authorised text of the Act and mu&t be followed 
even though it does not carry out the -intention of 
the Legislature owing to an accidental mistake. 
“Under the Limitation and Code of Civil Prozedure 
(Amendment) Act, 192), as originally publishéd in tha 
Gazette of India, the limitation of an application for 


RA GHANDA 


` passer. : .. substituting the legal representatives of a deceased 
- A tenant cannot be treated as a trespasser until party was six months and not ninety days. Pat Rar 
he has been formally ejected from his land or until Brimanpan PARSHAD v. MAHABIR PRASAD 316- 


actual possession of his holding has been received 


by the landlord. O Aneorna Kurg v, Ram RATAN, 


Sinau, 30. W. N. 162 Sup; A. I. R. 1926 Oudh 555 


; 893 

Zerpeshgidar—Power to setile bakasht lands 

with raiyats—Acquisition of occupancy rights therein 
—Bakasht lands, nature of. 

. Unless there is a provision in a zerpeshgi lease 


restricting the power of the zerpeshgidar as regards ` 728. 
the settlement of raiyati lands, the latter is, inths> ————5$, 5—Anpeal—-Time betweeh date of judgment 
ordinary’ courg of management, entitled to settle and signing of decree, if to be Ce A 


raiyati dands with tenants, and such settlement will 
be pinding on the proprietor. = 

akasht lands are primarily raiyati lands but are 
held by the” proprietor far the time being on account 
of surrender or abandonment or purchase in execu- 


tion of decrees or by such other means. They retain 


Limitation Act (IX of 1908), ss, 
. site’ what is. 

No period could be regarded as requisite for ob- 
taining a copy under the Limitation Act which need 
not.have elapsed if the appellant had taken reasonable 
and proper steps to obtain a copy of the decree or 


4, 5—‘Time requi- 


* 


order. G MABARAK FAKIR v Buusan MOHAN GHOSE, ` 


The period between the date of* judgmept and the 
date of signing tho decrees should “be ‘excluded in 
computing the period of limitation¢er purposes” of 
filing an appeal, according to the Bfraetice followed b 
the Oaleutta High Court. C Asuurosa Roy Dawa 
HURY v, Mono Monay Roy COHOWDHURY ” $3 


* 


+ <q 


. 


-+ 


- prescribed by law, b SHAHAMAD v. BALABAT 
s. 12, Seh. Í, Art, 156—Appeal—Time bet- - 


s 


" 2 
. 
` 


-< 1108. - 
limitation Act=1908—contd. 





ama tar 


% 6 . l 
l — 88, 6, 9— Reversionen born after alienation— 
| Legal disability—EKatension of time. - : 


© ‘Lxteiision of period under s. 6 of the Lirfitation Act 


- can-only be claimed by a*person entitled to institute 


the suit.at the time fron,which the period of limita- 

tion isto be reckoned. | 

`. Therefore, a Teversioner born after the date of an 

aliertatign can contest ‘its validity only ifthe period 

of limitation’ has not expired before the date of his 

birth and if his suit is brought within the a 
3 


a 





ween pronouncing of judgment and signing of decree, 
f whether can be excluded—"“Time requisite for obtain- 
ing a copy of the decree.” 


“Rin ‘computing the Pesio of limitation for an 


appeal against a decree nothing canbe excluded ex- 
cept ‘the time requisite for qbtaining a copy of the 


- decree’ and ‘the day on which the judgment was 
“'pronoungad.’ There is no law which allows any other, 


and no Court can exclude any other period of time 
even on the highest principles of equity. [p. 308, col. 
‘The time between the pronouncing of judgment 


“and the signing of the decrce ‘can be excluded only 
_ Where ib can properly be treated as ‘time requisite 


‘or obf#ining. a copy. of ‘the decree.’ 


M DINDAYAL V. 
ANOPI, 22 N. L R. 60; A. IR, 1926 Nag. 349. 307 


3. 19--Acknowledgment of liability—Liability 
to benamidar ‘admitted but right of beneficiary 
denied, effect of —Beneficiary if can rely on such 
accnowledgment. a 
An acknowledgment of liability to a benamidar 

though ‘coupled with a denial of the benami nature 
of the transaction is a sufficient acknowledgment 
within s. 19. ofthe Limitation Act and gives a fresh 
atarting point in favour of the real beneficiary. 

It is now settled law that an acknowledgment of 
liability ‘to whomsoever made, if it be an gcknowledg- 
ment pointing. with reasonable certainty to the 





. liability. in dispute or the right out of which that 


. V, Langu, A 


liability arises as a legal ‘consequence, is an acknow- 
ledgment of liability within the ‘meaning of s, 19 of 
the Liniitation Att. C’Ssayisug AL v. MIRIAN JÊLTAS, 
30,0. W, N. 958; A: LR: 1926 Cal. 1140 710 
~ $, 19—Acknowledgment, suit whether. can be 
based, on, * 
The view that a suit cannot be maintained ona 
there ‘acknowledgment of a debt eis of doubtful 
correctness inasmuch as an acknowledgment of a 
debt at least implies a. promise to pay. L Janna Raw 
, EAB I, I 1926; Lah. 472; 27, P. L. R. 317 800 
§. 20—Payment of interest ‘as such’'—Ap- 
propriation by creditor towards interest, whether guffi- 
cient. BS eae 





The words of s. 20 of the Limitation Act are. 


mandatory arid, to apply the section interest must be 
aid as such by.the.person liable. to pay the debt or 
belie agent. © -  «° A 8 
-An appropriation by the creditor towards interest 
ig not such an indicatidn as would by itself enable a 
.Oourt to hold that the payment was made. towards 
interest. M Roy Masai NAIBU V. THANDALAM WIRASANNI 
Repo, (1926) M. wW. KN 558;. A. I. R. 1926 Mad. Hor 
f e a Ec 
sata §, 20 (2)—Usufructugry mortgage—Lease by 
* usufructuury,mortgagee to mortgagor—Government 
Revenue, ‘strputation ‘that mortgagor should pay— 


E aymeng of wevenue by mortgagor whether receipt of 


> "6 a 


e- *. 
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rent by mortgagee—Sub-s. 42), $. 20pwhether. subject 
„t0 conditions in sub-s. @)e*, , á 

Where simultaneous with the execution of 4 
usufructuary mortgage, the mortgagee executed a 
lease deed in favour of the mortgagor whereby the 


. Government revenue which the *mertzagee had 


undertaken to pay under the mortgage-deed was 
directed to be paid by the mortgagor out of rent and 
the balance after paying the jenmt-michavaram was 
to be paid to the mortgagee, in a suit by the mort- 
gagee on a covenant to pay the mortgage amount 
contained in the mortgage-deed: e 

Held, (P) that since'an inclusive amount had been 
stated’ as rent, the Government revenue which the 
mortgagor undertook to pay out of the rent must be 
regarded as part of the rent ; 

(2) that the payment of Government revenue by 


the mortgagor amounted to a “receipt ‘of rent by the’ 


mortgagee” within the meaning of s; 20 (2), Limit- 
ation Act, so as to save limitation. l i i 
The receipt of rent mentioned in sub-s. (2) of s. 20 
Limitation Act, is not subject to the conditions men- 
tioned ia sub-s, (li, so thata receipt of rent to be 
effectual under the, 2nd part of the section need not 
amount to a payment of interest. or payment of 
principal so as to satisfy the first part of the section. 
Nor is it necessiry. that, the fact of. such receipt 
should appear ‘in Writing, etc. M IERATH UNIKKAT v 
ABDUL RAHIMAN, 51M. L. J. 378; A. I. R. 1936 Madi 
. 941 


~ 8h. |, Art. 14, applicability of, 

A suit which is not brought for the purpose of 
setting aside an order of the Revenue Court but is 
simply on action in ejéctment, the main purpose 
being to recover possession of lands allotted to the 
plaintiff isnot governed by Art. 14 of Sch. I of the 
Limitation Act. PG. DHAKESHWAR Prasap NARAIN 
SINGH V. GULAB KUER, A. I. R. 1926. È. O. 60:7 P.L T 
483; 5.Pat. 735 P.O, "BAF. 


-—— Art. 47, See Gr. P. ©., 1898, s. 145 





at a nn APTS, 
for instalment-—Suit for'entire amount on ‘default— 
Limitation—W atver—Right io reccter entire amount 
barred, suit for instalments, whether maintainable 
The limitation for. a suit to recover an instalment 


due on a bond is governed by. Art. 74 of ‘Sch. 1 of the. 


Limitation Act and that for a suit to recover’ +h; 
whole amount still unpaii, irrespective of- he ae. 
mee pay by ee payable on default df a 
number of instalments is 
ef ine same Schedule. ea AE 
na suit to recover instalments, that is j 

a the primary contract, there can be no aires 
eof the waiver of the right to recover the whole sum at 
once, which is a penalty for the breach of the primary 
esa of the kind mentioned in s..74 of the -Contract 

ct. o T 
To allow the claim to recover the whole j 
lump to be barred by time isa waiyer of he ela. 
just as much as allowing it to be‘extingnished “by 
express or tacit agreement: i aa 

A creditor, who has not chosen tọ exercise the 
option of. enforcing “payment of the whole amount 
on default of ‘payment’ óf instalmenis, can*sue to 
recover those instalments which are within time under 
Art. 74, even though a suit to recover the whole 
amount has become Barred under Art. 75,” N. RAJARAM 


a 


v, NARAIN, 22 N, L, RI > Te 


| 73 
74,7 5—Insialinent bond—Suit 


4 


“554. 
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se.” l 
Sch. |, Art; 116. See VENDOR AND sus 
————-Art, 120—Suit for declaration of title 
and confrneation of possession—No allegation of 
disturbance of possession by defendant—Limitation 

—Entry wn Record of Rights, cancellation of— 

Limitation—Court if can of itself raise question of 

limitation. ; 

A suit for declaration of title and confirmation of 
possession, where ¢he plaintiff does not allege that 
he has been in any way disturbed in his possession 
by the defendant, the only cause of action relied on 
being an incorrect entry in the records, is governed 
by Art. 120 of Sch. Iof the Limitation Act and not 
by Art. 144. 

The period of limitation for a suit for declaration 
that an entry in the Record of Rights is wrong runs 
from the date of the final publication of the Record of 
Rights. 

A Court is bound to see whether a suit is brought 
- within the time prescribed. G ABDUL Garur OHAU- 
DHURY V. ABDUL JABBAR MIA 635 


~ Arts, 120, 124—Succession to office 
based on nomination by last older—Suit for decla- 
ration of title and possession—Article applicable— 
Office, whether hereditary. 

A suit by a plaintifffor a declaration that he is 
- the lawful head of a mutt and for recovery of pro- 
perties belonging to it on the allegation that he was 
nominated to the office by the last holder is not ons 
for possession of an hereditary office within the mean- 
-ing of Art.124 of Sch. I, Limitation Act, but is 
governed by Art. 120. 

If the successor to an office owes his title to 
nomination or appointment, that is, if his succession 
dspends upon the volition of the last incumbent of 
the office, and does not rest upon independent title, 
the office cannot be said to be hereditary. 

When a person succeeds to the office of the head of 
-a mutt by nomination, he cannot be deemed to succeed 
as if on intestacy. M Paramananpa Das GOSWAMI v. 
RADHAKRISHNA Das, 51 M. L. J. 253; A. I. R. 1926 Mad. 
1012 437 


CHASER 





—_——— Arts. 123, 144—Suit for distribu- 
„tive share against co-heir, applicability of Art. 123. 

Article 123 of the Limitation Act applies to every 
sult in which the plaintiff claims an undistributed 
Share in the estate of a deceased person, and not 
merely to suits against persons who either as exe- 
cutors or administrators represent the estate of the 
deceased. A JANKI v. Rustam Kuan, A. I. R. 1926 All. 
748 139 
—————Art. 126--Suit by Hindu to set aside 

alienation by father and uncle jointly—Limitation. 
> Article 126, Sch. I, of the Limitation Act which 
provides for a suit by a Hindu to set aside his 
father's alienation governs also suits to set aside 
alienation by the father and uncle jointly. 
, The younger sons of a Hindu who were not in 
existence at the time ofan alienation by their father 
do not geta fresh cause of action from their birth 
to set aside the alfenation, and at the most, can 
only join inthe suit with the elder brother who was 
alive at the time of the alienation, and are bound by 
the perio® of limitation applicable to a suit by the 
etder brother. A 'DEONANDAN Senan v. MUSAFAR Poa 
drama Art, 134— Transfer without possession 

by mortgagee—Limitatier, 

~ 











GENERAL INDEX., | : 


1109 ° 
Limitation Act—1908—contd. " 


Article 134 of Sch. I tothe Limitation Act is ‘hot 
applicable to cases of trênsfer from a mortgagee 
where ths transferee did not obtain possession from 
the mortgagee under the transfer. The fact. that the 
mortgagee grants a simple mortgage asserting full 
proprietary rights does not, therefore, attract the 
provisions of Art. 134. O Acucne Mrrza v. AHMAD 
Suan, 3 O. W. N. 693; A. I. R. 1926 Oudh 594 922 
—~——— Sch. |, Arts. 134,148-—Suit for redemption 

against transferee from mortgagee—Limitation —Re- 

demption, nature 
ther material, 

A suit by a mortgagorsto redeem immoveable pro- 
perty mortgaged from the possession of a person to 
whom the mortgagee has for valuable consideration 
transferred the same purporting to convey’ an 
absolute title is governed by Art. 134 and not Art. 148 
of Sch. I, Limitation Act. 

The consequential reliefin every suit for redemp- 
tion is the recovery of possession where the mort- 
gagor is not in possession of the mortgaged property. 

‘Transferred’ in Art. 134, means transfer of absolute 
title. The question whether the transferee-had notice 
that the mortgagee did not possess absolute title or 
not is irrelevant under Art. 134. 

The sine qua non for the application of Art. 148 of 
the Limitation Act is that the suit must be ‘against 
the mortgagee.” O Sri Rau v Nasr Buran, 3 O. W. N. 
674; A. I. R. 1926 Oudh 547 874 


——— Art. 138—Suit by auction-purchaser 
for Possession—Defendant in possession under mort- 
gage created by judgment-debtor after attachment— 
Article applicable. 

A suit for possession of properties by an auction- 
purchaser in execution of a decree is governed by 
Art. 138, Limitation Act. The fact that the judg- 
ment-debtor had created a ugufructuafy mortgage 
pending the attachment and the suit is brought 
against such mortgagee makes no difference in the 
applicability of the Article and would*not enure for 
the benefit of the auction-purchasey who is bound to 
get possession within 12 yedis of the sale. M SRINIVASA 
IYENGAR v. VEELAYAN AMBALAN, 51 M, L. J. 148; 24 L. 
W. 263; A. I. R. 1926 Mad. 966 718 


=m _ -~ Art. 142—Suit for possession on the 
ground of disposse8sion—-Burden of proof of plaint- 
uff's possession with 12 years of suit, 

In a suit for recovery of immoveable property on 
the allegation that the plaintiff, while in possession 
of the property, was dispossessed by the defendant, 
it is incuybent on the plaintiff to prove that he had 

een in possession of the property within 12 years 
of the suit. Pat Guura Rar v. HARIHAR PRASAD Sine 


2 
kbna Arts, 142, 144—Suit for ejectment 
not based on dispossessione-~Adverse possession, bur- 
den of proof. 

A suit for ejectment in which the plaintiff does not 
sek up a case of dispossession by the defg:fdant is 
governed by Art. 144 of Sch. I of the Limitation Act 
and not by Art. 143. . , : 

Burden of proof of adverse possession jn “a suit 
falling within Art. 144 is m the defendant. “ Pat 
DHARICHNA KUAR y, KESHAVA PRASAD SINGH e 13 
rts.142, 144 —Suit for ppssessioy 
after dispossession—Burden of proof of possession 
within 12 years of, suit—eSuit for recovery of posses- 
sion—Defendant not proved éo be in pogdession. 





am 








A suit for recovery of possession of lands from tho io : 


of—Notice of defective title, whe- 


KAN * 
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defendants on the allegation that the plaintifis were 
the owners thereof and: were in posses8ion till the 
elands were diluviated and that when the lands 
ré-appeared and the p@aintifis went to exercise acts 
of possession the defendants were found to be in 
possession, is really one for possession after dis- 
possession by the defendants and is governed by Art. 
142 and not Art. 144 of Sch. I tothe Limitation Act, 


. and the onus is on the plaintiffs to prove that they 


aan 


P . 


peT . 


were in possession within 12 years of the date of sult. 

Per Page, J.—In order that the plaintiffs may get a 
relief against the defendants for recovery of posses- 
sion of land, the plaintifis must prove that the de- 
fendants were at the date of the suit in possession of 
the land. C BIRENDRA, Nata Ray Batapor V. SATIS 
CHANDRA JOARDAR, 44 O. L. J. 121; A. I. R. 1926 Cal. 


1166 f 2. 1003 
aan Sch. |, Art. 144. See RELIGIOUS ENDOW- 
i 637 


MENTS 
aaa Art. 156. See LIMITATION Aor, 5. 12 
. 307 





(2) 





Art. 181. See O. P. C., 1908, s. 47 
798 


Art. 182 (2)—Ezecution of decree— 
Appeal from part of decree only—Limitation for 
executing potion of decree no appealed aainst, time 
when beging to run. 

The period of limitation under Art. 182 (2) of Sch. I 
to the Limitation Act for filing an application for 
execution of a decree runs from the date of the final 





decree passed in appeal even though the appeal was. 


preferred only from a portion of a decree and execu- 
tion is sought as regards the portion not appealed 
against. 

Where a decree is appealed against, even though 
the appellant appeals against only « portion of the 
decree, theewhole decree of the first Court 1s supersed- 
ed by or becomes métged in the decree of the Appel- 
late Court and there is no part ofthe first Court's 
decree that kan be held to be in separate existence 
after an appeal ip the’suit*has been decided. There- 
after thete is only one decree to be executed and that 
is the decree of the Appellate Court. C ABDUL ALIM 
ý. ABDUL Harez, 53 O. “901 838 


Art. 182 (4), (6). See O. P. C., 1908, 





O. XXI, x. 2 











Art, 182 (5). See O. P. C., 1908, O. 
XXI, r. 15 896 


Madras Board of Revenue Act (I of 1894), S. 2 
—Madras Estates Land Act (I of 1908), “Ss. 171, 178 
—Single member of Board of Revenue, power ‘of, 
to decide questions, under s. 172, Madras Estates 
Land Act—C. P. C. (Act V of 1908), s. 115—Inter- 
locutory orders—Orders_ of Board of Revenue under 
ss. 171 and 172, Madras Estates Land Act—Revision. 
A single member of the Board of Revenue (Madras) 

has power, by virtue ofs.2 of the Madras Board of 

Revenue, Aci I of 1994, to decide, on behalf of the 

Board equestions arising under ss. 171 and 172, 

Madras IMstatés Land Act. 

It is‘ nog ordinarily the practice of the High Court 
to interferé with orders of an interlocutory nature 
nless there’ fs some special reasen for doing so. 

N EMINDAR OF KALLIKOTR v. MoncoLorur, 24 L. W. 


_ 27°" 416; 51 M. L. J. 500; A.I. R, 1926 Mad. 1047 F. B. 921 
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“he decides on an issue not so raised. 


s [t926 


Madras Clty Tenants’*’Protectic;n Act (HI of 
1922), s. 2, cls. (3), (4)—Act whether vests spe- 
| cial jurisdiction in Corfe Desence® open under Act, 
nature of —C. P. C. MAc? *V ofe1908), s. 115— Deci- 
sion as to whether defendant is tenani under Madras 

City Tenants' Protection Act—Revision.. 

The Madras City Tenants’ Protegtion Act does not 
veat jurisdiction in any Court. It mere® creates a cer- 
tain class of privileged tenants and a defence open to 8 
tenant of Madras Oity in a suit for ejectment may be 
that he belongs to this privileged class. A Court 
which has considered this defence on its merits, and 
has rejected it cannot be sajd to have failed to 
exercise. jurisdiction. 

A decision by the Small Cause Court, Madras, that 


’ under s. 2, els. (2), (4) of the Madras City Tenants’ 


Protection Act the tenancy must be exclusively of 
land and that, therefore, a tenant of two rooms 
with a vacant piece of land in front is not a tenant 


within the meaning of the Act cannot be said-to’ 


be so perverse or irregular as to attract the provisions 
ofs. 115, C.P. ©. M NAGAIYA NAIDU v. Exampara 
CHETTIAR, (1926) M. W. N. 714; A. I. R. 1926 Mad: 1142 

796 


Madras District Municipalities Act (IV of 
1884), ss. 44, 45— Contract with Municipal Coun- 
cil not in conformity with s. 44, whether enforce- 
able—-Contracts relating to daily duties. 

A contract with a Municipal Council which is not 
in conformity with the .provisions of s.44 of the 
Madras District Municipalities Act, is not binding on 
the Municipal Council. 

It isimpossible in India for a Judge to temper 
the rigidity of the Statute Law in this respect by 
engrafting on it the rule of the Common Law which 
dispenses with the necessity of the prescribed form 
in the case of contracts appertaining to the execution 
of the daily duties of the Corporation. M MADRAS 
ENGINEERING Works v. MUNICIPAL COUNCIL, TRICHINO- 
POLY, (1926) M. W. N. 533 
—— rules for conduct of election, r. IV—Election 
t —Only two competing candidates—Casting of lots, 

whether legal-—Election petition—Decision on point 

not raised, legality of—Revision, interference in. 

By the Statute Law of India, an Election Judge is 
bound to confine his inquiry to the points raised in 
the election petition and acts without jurisdiction if 


In the conduct of elections under the Madras Dis- 
trict Municipalities Act, the rule as to drawing of 
lots when there is equality of votes applies not only 
when there are more than two candidates for the elec- 
tion but also where there are only two candidates, inas- 
much as under r. IV (it) ofthe Rules under the Act an 
election with only two candidates and an election with 
a multiplicity of candidates have by a system of 
elimination been brought into line. : ` 

When new points of objection to an election ara 
discovered, the British practice is to amend the peti- 
tion and not merely to raise the matter in argument, 
and such amendment must be strictly within time: 
M R.S. Naru v. Ramier, (1926) M. W.. N. 561; A. 1 
R. 1926 Mad. 947; 51 M. L.J. 701; 24 L. W. 863 450 


Madras Estates Land Act (1 of 1908), ss. 6, 44, 
46—-Sivoyjama patta, issue of- Admission of third 
person as ryot after expiry of one year, effect 
of —Sivoy-jama pattadar, rights of. ° 
The effect of issuing a sivoyjama patta bea land- 

holder under the Madras Estates Land Act is not te 

recognise the pattadar “as a ryot but only to collect 


some amount from him fer ‘his occupation within the. 


* 


+ 


* 
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meaning of s.45 of the Acts, Jf the landlord receives a Lotal Board has been nominated and in accordance. 


à r,- @ 


two such payments ffom Him, Ne would become a ryot.* with the :rudes has.been deemed -to be elected, an. 


But where after the expiry of the first year, the 
landholder admits another’ person asa ryot, the 
sivoyjama pattda has no right to the land- His 
occupation is only that of a trespasser and whatever: 
the relationship between him and the landhclder may 
be-in the absence of the ryot, he has no right as 
against the latter and even as against the landholder 


his possession is no more than that ofa trespasser | 


from whom rent has been. collected for one year. M 
MADINI Doratsami “NAIDU v. HUSSAIN SAHIB BAHADUR, 
(1926) M.. W. N. 624; 24 L. W. 326; A. I. R.1926 Mad. 
975 l ; 


. 
* 


Burden of proof. 


Under s. 27, Madras Estates Land Act, there isa pre- - 


sumption that a holding is held on the same conditions 
as- in the preceding revenue year. 

Where a dispute arises‘in a particular fasli between 
the landholder and the vyot as to the extent of land to 


. be entered in the patta, the burden of proving that 


the extent given in'the patta in the preceding year 
should be redueed is upon the party who sets up such 
a case, M IBRAHIM SAHIB V. KRISHNASWAMY NAIOKER, 
24 L. W. 161 N j 153 
ss, 171,172. See MADRAS Boarp OF REVENUS 

Aot, 1894, 8. 2 Pet i 921 


Madras Hereditory Village Offices Act (IH of 
1895), ss. 13,-21— Sut for rent of service inam 
land, whether maintainable in Civil Court. 

A suit--to' recover, under s. 13 of Madras Act -IIE of 


1895, the rent of lands constituting emoluments of a. 


karnam’s office can be filed only before a Revenue 
Court, inasmuch ass. 21 of the Act excludes the 
jurisdiction of the Civil Courts except in respect of 
suits to recover the land itself. M Raza GasapaTut- 
RAJUNARAYANA GAJAPATHIRAIU V. POGARURAMAMURTHI, 24 
L. W. 334; A. I. R. 1926 Mad. 1045 842 


Madras Hindt Religious Endowments Act (I of 
1925), ss. 58, 69—Scope of s. 69—Kattalai in 
public temple—Suit against. trustee of kattalai— 
Consent of Endowment Board, whether requisite. 
Section 69 (1) (a2) of the Madras Hindu Religious 

Endowments Act does not apply to persons who are 

not trustees of a math or excepted temple, but are 

only trustees of a lesser religious endowment, such 
as a kattalai. 

In sub-cl. (b) of the said section the word “trustee” 
must be confined to the sort of trustee defined in 
the Act and cannot apply to trustees generally. 

The general sub-cl. (d) enabling the grant of further 
relief cannot cover the case of removing a trustee of, 
a minor religious endowment which is neither a math 
‘nor an excepted temple, when cl. (a) by implication 
excludes such a trustee from the operation of the 
section. ; 

Section 58 and Ch. VI of the Act generally apply 
only to trustees of maths and temples and not to 
persons who are- only trustees of minor religious 
endowments such as kattalais. M ALAGAPPA OHETTIAR 
v. ARUNACHALDAM CHETTY 480 
———— 8. 69. ° See .C. P. O., 1908, s. 92 420 


Mägras Local ‘Boards Act (XIV of 1920)—Rules 
for conduct of elections, r. ]—Sole candidate for 


presidentstip of Taluk Roard—EHlection ‘petition . 


against appointment, whether lies. 
Where only one candidate for the Presidentship of 


eléction petition will not lie dgainst his appointment. .,° 


Such a candidate cannot be called a “returned |, 


‘ candidate” within the meanin® ofr. lof the Rules. , 


. for Conduct-of Elections. 


M K RISANASWANMI GHETTIAR 


767 © 
. 27—Extent of holding—Presumption— 


however, has not the effect of 


«or an irregular exercise of jurisdiction. 


v. GHULAM MuHAMMAD Guovse, 51 M. L. J. 193; (1926). 
M. W. N. 666; A. I R. 1926 Mad. 951 "469 


——~ $8.56 (4), 57 (3)—Absence of member from: 
meetings of Board for three consecutive 
effect of-—Application before District. Judge under s,- 


z~ 57, membership whether continues during pendency 


of —''Deemed to be qualified’, in s, 57 (8), meaning 
of —Decision of District Judge under s. 37 (8), finali- 


ty of-—"“Failure” to attend ‘under sr 66 (4), whether > 


must be voluntary. . a oe 
The power of restoring a person who ceases to bea: 


$ 


months, “ 


* 


member of a Taluk Board qn account of non-attend-: - 


ance for3 consecutive months vests under s. 56 (4) 
of the Madras Local Boards Act only in the Board, 
although the -Board ‘itself can act only if the Pre- 


-sident reports the matter at its next meeting. But 
no member can compel the President to make such a ` 


report.and if the.President does not choose to report, 


, then, even the Beard under the law has no power to 
_restorehim.. © >. 3 


Where a person so ceases to bea: member and no 


- application is filed under s.57 before the District, 


Judge to decide whether he has or has not ceased to 
be_ a member, . and he is not restored under s. 56 (4), 
then his cessation continues. Ifan application is put 
in-under s 57 and the District Judge decides that 
he did cease to be a member, he ceases-to-be a 


* 


member from the date fixed in -s. 56, but for the -- 


_purpose of saving the validity of proceedings in 


which he may. have taken part after he had ceased 
to be a member, he is deemed to be qualified during 
that period unger s. 57, cl. 3. 


The mere presentation of an application under s. 57, 


restorime 
office one who has ceased to hold office. 

Section 57 (3) was “not intended to mean that a 
member who had failed to attend thr€e consecutive 
meetings nevertheless remains a member until and 
one there is an advers decision against him under 
B. 


pro tem to 


in, the operation of s. 56 is not final, but is subject 
to the decision of #he District Judge under s. 57. - 
It is the primary duty ofthe District Judge, in an 
enquiry under s. 57 ofthe Act to determine whether, 
under the terms of s. 56, the member has ceased to 
hold office and the decision ‘of the Judge under 
s. 57 is. final unless his order is without jurisdiction 


“To draw the application of s. 56 (4) the failure to 
attend need not be a voluntary act, i.e. the non- 
attendance need not be due to matters not within the 
control of the member, M SOBRAROYA Gounpan v. 
MUTHUKOMARASAMI Gounpban. (1926) M. W. N. 628: 51 
M. L.J. 265; 2i L. W. 606; A. I. R. 1926 Mad. W 

s 


4 
— ss. 164, 221 —Eneroachmettt—Penalty— 
Proceedings before Magistrate toeregovér penalty— 
Demand, legality of, whether can be raised.” A 
Where an application fs made to a istrate under 
s. 221, Madras Local Boards Act, fer gollection from 
an occupier of land - of a penalty demanded from him» 


under s. 164 (1) of the Act for non-compliance with aa 


* 4 a 
è .. ' i ® : 


In cases where an application under s. 57 is ptt 


+ 


* 


4 


+ 


oi 


me. ; 


phe 


Madres Local Baards_ Agt- -193 g= cgnold, 


as 


NALA 


requisition by a Local Bhard “to rentoye an alleged 
encrod¢liifiont,’ thé” défaultter cannot’ bë ‘heaid® "to Say 
that the denaid" is“ egál ` Di “atich ` a® bane there 
cannot Bs "any “dispute as to ‘the atiount and all that 
the “Magistrate has ‘to go ig" to collect the penalty 
deinanded.” a 

Per ‘Waller, J, —Queere. — Whether where the 
occupier -ia ‘prosecuted’ for non-compliance ’ with thé 
notice ‘issued under s. 164 (2) ofthe Act before á 
Magistrate, he can-plead that he is not guilty of any 
eiicroachment at-.all? M In“ re SYED, MUSTAPHA SAHIB; 
(1926) M. We. N, 618: 21701; L. J. 1180 ` ~ -812 
„M y 193, 221, B07 License. under s. 198; 

failure to ‘take out>-Prosecution under s, 202 or re- 

covery of fee under s;821--Procedure. " 

Where the, President pf a’ Stee -Board iaka that 
a person should take out b license unde. s. -193 of 
the, Madras, ‘Local Boards Act andi that-pèrson refuses 
to -do so, and carries; on hig industry: without a license 
the proper course is, to prosecute himi under s,” 207. 
and not*to apply under s. 221 for. the recovery of the 
fee fot the license. M- UyroN Boagp; PARAMAKUDI v’ 
Cagniswayy Lavan, oe WN: 676; = I. R. 1926 
Mad, z Ope oe lus J. ae 


aA 


nE, oe 

Where under s. 15, of the Mates Posies tiene 
Village-Service Act’a landholder-dispenses with one-of. 
two. officers in a Village and retains,the other under the. 
direction of the Collector; the Person so retained can- 
not ba‘held . to. have’ been “newly appointed”. to the 
ofica and no pérson can, therefore, claim right to. 
the ‘office’ by. virtie of any, hetediiaty. ‘right: -- M. 
CHENGALWADA VENKATASEVA Rao, v. IDARAPALLI "Van 
KATARATNAM; 24 Ias- Wi, 179; (4926) NE. WS N, 665; A. l 
R. 1926 Mad. 953 89 
Madras..Stamp (AAmsndimsnt) Act. A of 1923): 

Son. -IA Ar; 3.3 [2 p a iy ak containifig: 

covenant entitling’ mortgagee, to. obtain possession On 

crtati. contingency—Docwment, whether, comes under 

Art. -ed (4) —Dessession “ ‘gpresga to be given,’ ` mean- 

ing of- Hiscal Statuges, epnstruction of, 

Tur, words #“agreed, to >be, given” io Arb. 33, (a) of: 
the Madras Stamp’ (Améndmont) Act should not be 
construed ds covering. casts” of agreemént “to: give 
possassion on the byedch ofa cortain covénant, ‘or.on 
th: happsning. of, a, -future event whéch, may. or. may: 
not- happen; But -onlyi cases, where by. thé words” of 
the document possession, is diréctly agreed to be 

iver: 
: A ‘mortgage-deed, ‘therefore, which provides that 
the mortgagor shall be in, possession so long. as he 
mada certain payments but that on default the mort- ° 
gages shall take possession, falls, Within Art. 33. (b)° 
and not Art, 33 (a): of the ‘Madras Stamp (Amendment): 
Act. t 

A- ABEN KE. document which provides not for the 
mortgagor to give posszssion: but for.the mortgagee to 
take possession if he thinks fit does not‘come nnder 
cl. (a) of Art. 33 of the Madras Stamp (Amendment) 
Act, 

W here a taxing ce fies the. Stamp Act imposes 
a ecddiary birden *on thie’ subject the” constr uétion 

t, beneficial ` ‘tp the: ‘subject’ hould De, adopted ` in- 
was: 25 of ‘doubt, e Mi ‘BoAgp" OF -BVBNUE, V “MOOPANNA 
Somazaze, Sr Te, J? 356 (1926) M.” W. N, BE 24 
ae Wa, 539; Ai Ty. Ri Aas Ma 1038 E; Bs ° 293. 


i >= 


Per NE ae onan ae, 


INDIAN CASES, f : 


. [1986 - 


and Boundarles Act. (lV. of 
1897 7) ss. ea pee Ka ak h NG 


ate 


-e trye 


Where’ | land both at the time. of the AN 
Settlement and” sincé bas continued to be within’ ihe 
ambit of a zemindari and has been enjoyed as jerayaty 
land; it isnot competent to a Survey Officer acting l 
under the Survey and Boundaries Act, to register. it 
as Government service inam land. 

Although guch an “unauthorised otier would be, 
bindirig upon the zemindar, if the boundary. were, in 
dispute and if he did not bring” a suit within the 
limitation period, it” would “not bind” "persons nof 


: parties tothe; order. ` 


A suit based on guch erroneous decision of the 
Survey ‘Officer against persons, not parties thereto, is 
not maintainable. M; RAJA GAJABATHI Ragu NARAYANA l 
GAJAPATHIRAJU v. POGARURAMAMURTHI, 24° L, W. 334: 
l 842. 


A I R, 1926 Mad. 1045, 


Malabar Law—Suit against tarwad- ~-Karnavan and 
junior members impleaded as parties— Some junior. 
members. not “parties, (ZDA appeal—Karnavan, repre- 
sentative ane 'of— Decree, “a “appeal, whether 
nullity—C. P.C. (Act W of. 1908), 0, XLI, r. 4, scope 
GT: i 


The manager or karnavan of a Malabar tarwad. 
represents: ‘and défends the rights of the whole 
tarwad. and all the members: ‘of if as well as his own 
individual rights: “Any ‘decree in favour of cr’ 
against’ ‘the karnavan. ` ‘is a decree ‘in favour of cr 


_against the tarwad as a whole. 


The decision of the. question whether. a karnar an 
sues or ‘is: sued in a “fepresentative. capacity is not EO 
much ‘a’ “question whether be was. specilically” im- 

leaded’ as “representative of. ‘the tarwad, as whether 

e was, aṣ a matter of fact, not conducting’ the litiga- 
tion for the tarwad, and if itis found, as a fact that 
he was, it does not matter if the. other members. wers 


, added or. omitted to be added. 


e karnavan who is‘prima facie always clothed 
with a representative as well as an individual charec- 
ter Cannot be deprived of his réprésentative capacity, 


‘merely by the addition of other miembers, a8 parties, 


No decree is binding ona party if he was a necese 
sary party to .thé suitand he was not on record: and, 
ine ‘certain circumstances. when his interests are in- 
separable from those ‘of other’ judgment-debtors 
a the decree, the decree, as a whole, would be’ 
' yoi 

Where in a suit against a Malabar tarwad, the 


“kani naŭan and the junior members were impleaded 


as ‘parties but in appeal a junior member was not 
impléaded and, the legal representatives ‘of another 
were not brought on record, but the karnavan ‘con- 
ducted the litigation on behalf of the tagiad: 

Held, that the karnavan did not lose his, repre- 
sentative character and: the decree was not a nullity 


the natice of the Oe and, it, cops sai a 


Loe au end 


Ph 


Malabar Law—coneld: 
apply tha ‘rule. - Vast vy. THEKKRDATH VEETIL, 
Kane oe Aa Han SKAK M. W. N. 103; A. 1. 
R. 1926 Mad. 991 — 55 
Maliclous prosecution—Suit for damages—Com- 
` plant befare Vagistrate dismissed under s. 202, Cr. 
P. C.—Proceedings, whether amount to “prosecution”, 
Under. Ohap. XVII, ‘Cr. P. O., the proceedings 
beforé-a Magistrate commence only when a summons 
is issued. to the accused.in accordance with the pro- 
visions of that Chapter, and, therefore, where a com- 
laint before a Mégistrate is dismissed op inquiry 


eld by the Magistrate after issuing. notice to the 


accused, before issuing a summons, a suit for damages 
for malicious prosecution, isnot maintainable against 
the complainant. M ARUNACHALA MUDALIAR v. OHINNA- 
MUNUSAMI CHETTY, 24 L. W. 22; (1926) M. W. N. a 


Master and servant—Building supervisor, liabi- 
lity of--Want of skill-—-English. practice-—-Contract 
Act (IX of 1872), s, 212—Pardanashin lady—Build- 
ang operation. rae 
The, English practice. ef employing architects and 

engincers with full responsibility to look after the 
construction of a building does not obtain in India 
. except to a very small extent. Therefore, in the 
absence of evidence that a person was so employed, 
the question of his liability for defects in a building 
completed under his supervision has to be.determined 
with reference to the ordinary relationship of employer 
and servant. 

Under s. 212, Contract Act, a servant is liable for 
the direct consequences of his neglect, want of skill 
-< or misconduct. It is, not enough, however, for tLe 
employer of a supervisor of building operations to say 
that the, completed building is defective in certain 
respscis. He must come down to particulars and 


show that each defect of which he complains resulted, 


from neglect, want of skill or misconduct on the. part 
of the supervisor, 

As soon as a pardanashin lady embarks on a 
scheme of house building-for profit, she must be taken 
to-give up the protection that the law affords to 
pardanashin ladies. O NAGENDRA Natu SINGHA v. 
NAGENDRA BALA CHOWDHUBANI, 43 C. L J.479; A. LR. 


1920 Cai. 988 200 
Me3ns profits. See EXECUTION 567 
~~ See Specirio RELIEF Act, 1877,8. 9 1028 


, ascertainment of, 

In ascertaining the mesne profits of a field, the 
rent of the field payable to the landlord is no criterion 
of the letting value and cannot be taken as such. N 
CHINDHA v, NARAYAN Govinp Rao 70 


Minor—De facto guardian, mortgage by—Discharge 


by minor on attaining majority—Stranger, whether 

can question, transaction. 

Where the natural brother of a minor given in 
adoption executes a mortgage as his.de facto guardian 
and the minor on coming of-age adopts the transac- 
tion and discharges the mortgage, itis not competent 
to a. stranger to take any objection to the validity of 


the transaction. M ERULANDI Taevan v. SUBRAMANIA ` 


—} 
= 


Iver, (1928) M. W. N. 559 
-—-—— Guardian ad litem appointed by Appellate 
Court—Irresh appointment by trial Coart, if neces. 
sary. 
Where a guardian ad ligem appointed by. the trial 
Court dies pending an.appeal. from the preliminary 


decree und a fresh guardien is appointed: by the- 


GENERALINDEX. . 


+ 113, 

Minor—coneld, i no 
Appellate, Gourt, it ig not necessary that an order of 
appointinemt should again'þe passed by the Court of 


51 first instance before passing its final decree, inas- 


much as the order passedgby the Appellate Court 
continues fo have effect till the final disposal of the 
suit. Pat Mina Mauto v. Doman Manto, (1926). Pat, 
303; A. L R. 1926 Pat. 564 - "452 
———-— Guardian ad litem, notice on, if sufficient 
Minor, if should be served in person. ; 
Service of notice of appeal on the guardian ad litem 
of a minor respondent is good service. Where a 
guardian ad litem has baen appointed notice should 
not be served on the minor himself. C Rasix MORAL 
v., JYOTISH Kantua Roy, 380°O. W. N. 949; A'L R, 
1926 Cal. 1106 gina t "614 


Irregularzty in appointment of guardian, 

Where there has been an irregularity in the ap- 
pointment of a guardian the moment it is shown 
that there has been no fraud and thatthe minor's 
interests have not been prejudiced by the irregular- 
ity, the minor's right to set aside the proceedings 
must be denied. The same principle is applicable 
not only to the appointment of the guardian, but 
to all the machinery ‘relating tothe appointment in 
respect of which the guardian stands in the shocs of 
the nominal litigant. A MAHADEO PANDEY v. SOBRA 
Naty PANDEY, 24 A. L. J. 914; A. R.1926 AN. 757 277 


—— 





Suit for partition by next friend. See HINDU 

Law-—J OINT PAMILY 503 

Suit on mortgage against Hindu father and 
after-born minor son—Father, whether disqualified 
to &ct as guardian of minor—<Adverse interest. 

In a suit on a mortgage against a Hindu father 
and his minor son born after the date uf the mortgage, 
the interest of the father cannot be held to be adverse 
to that of his minor son so gs to incapacitate him 
from acting ag guardian for tlle minor. M Cuzz Ae 
KAMI DAKSHMI VENKATA BHusuRA Rama Bao v. YANDA- 
PALE VENKATARAJU, A. I. R. (1026) Mad. 1146 703 


Morigage—Bengal*Land Itedemptign and Fore- 
closure Regulation (XYII gf 1806)» Foreclosure LTO- 
ceedings—Decree for proprielary possession, con- 
clusive nature of —V alidity of foreclosure proceedings 
if can be gone into after such decree. 

A decree obtained by a mortgagee against the 
mortgagor, for proprietary possession, after obtaining 
an order of for@losure under the provisions of 
the Bengal Land Redemption and Foreclosure 
Regulation XVII of 1805, is conclusive as to the pro- 
prictary title of the mortgagee; and it is nut, there- 
fore, open to a Court, ina subsequent suit by the 
mortgggor for redemption, to go behind the decree 

„and inquire whether the mortgagee had strictly 
complied with all the formalities prescribed by ihe 

Regulation. A Bans Bananvk Rar v. CHAITRA Ker 

Rar 48 A. 643; A, 1. R. 1926 All. 755 157 
Mortgage by way of conditional sale—Redemp- 

tion, whether permitted, after expiry of time for 
payment-——Praclice in Sind before Transfer of Fro- 
perty Act (IV of 1852) was extended to Sind. 

In the absence of statutory law or any established 
practice, the dactrine of equity 1gcognized by the 
English Courts that the time stipulated ima mort- 
gage-deed isnot of the essence of the contract has” 
no application in India’ and on kredch of the con- 
dition of re-payment, a. mortgagé. by way of. 
conditional salg executes itself and the transaetiqn 





in closed: andj-begomey, ons of absolute sale without ~ 


“a 
š a. :e ‘ 


‘obtained acimal possession. j 
for possession against the buisne mortgager, offering 


2 
6 


Ml i 


-Mortgage—centd, Sorc a 


9 
any- further act of the parties 
etweenthem. >< i= ° . 
- In the Province-of Sind a Court will not permit 
the mortgagor to re-open ® transaction effected before 
the Transfer of Property Act was made applicable ‘ 
to Sind and redeem the property, if the ‘time for: 
payment’ was passed. $ RAMSINGH JABALSING 2.” 
PARSRAM | 725 
~ Possession in lieu of interest—Lease to mort- 
: gagor—Failure to pay rent—Interest, recovery of— 
- Holding over, effect of. 
- The defendants mortgaged their land to the plaint- - 
iff, agreed to pay interest at a certain rate, and in- 


or - acedyntability - 


lien of interest put the plaintiff in possession. It was’ 


also stipulated in the mértggge-deed that the defend-- 
ants would take a lease of the property for two years, 
would pay half the produce ip liev of interest, and, 
in default of payment ofehalf the produce, would 
pay interest at the rate stipulated. The defendants 
took the lease foi two years, but in the lease no men- 
tion was made of payment of any interest iù default. 
of payment of produce rent. The defendarits held ` 
over after two years without any effort on the part of 
the plaintiff to take khas possession. Ona suit by 
the plaintiff claiming the principal with interest: 

Held, (1) that the plaintiff was put into possession 
in lieu of interest and was still in possession; and, 
therefore, could only claim ‘the principal arnount; ` 

(2) that so faras the stipulation as to payment of 
interest in default of payment of half the produce 
rent was concerned, it would be good for the term . 
of the lease only, namely, two years ; 

(3) that as tothe period held over, the defendants 
must be considered fo-have held over under the terms 


INDIAN GASPS- 


of the lease which contained no provision as to pay- . 


‘ant of interest. CG KRISHNA CHARAN SUGKLADAS V. 
NITYA SUNDARI Devi, A. L R. 1926 Cal. 1289 412 
Prior and subsequent mortgagges—Decrees 





“obtained by both without impleading each. other— ` 


Puisne mortg@gee obtaining possession—Sutt by prier 

mortgagee after limitation, effect of. 

Where a second mortgagee isin possession, and he 
was not made a party to éhe sifst mortgagee’s suit 


for sale, the second nforigageg cannot be ousted by 
the auction-purchaser under- a decree passed on the 


first mortgage, nor can be be forced to redeem 
against his will. A right ofredemption isa right 
and not a liability and, therefore, nobody can force a 
subsequent mortgagee to exercise thit right against 
his will. 

There were two simple mortgages created over a 
property. The prior mortgagee suing the mortgagor 
alone obtained a decree. | 
obtained a decree without impleading the prior 
mortgagee. The decree of tke prior mortgagee was 


earlier, but the puisne mortgagee had the property". 


sold under his decree ande purchased it himself and 


. 
bd * 


Mortgage —contd, re 


é 


< san ee KA 2. TT. eri ' 
compelled to redeem against h?g yill. A Lacmarı NARAIN : 


Das v. HIBDEY Narain, 24 A. Lid. 661; A. I. R. 1926- 
AH.-480 , ty Oe ee 
Prior and ‘subsequent mortgages -Subsequent 
. mortgagee paying..prior mortgage-decarge— Priority 
. over intermediate morigagees—Transfer of Property 
Act (IV of 188%), s, 89, effect. of—Order absolute, 
«whether extinguishes mortgage—Hxtinguishment of 
. security and of priority. wi eae 
. A person who advances money on a subsequent. 
mortgage for the discharge of a decree, obtained by 
a prior mortgagee is entitled to priority over any 
intermediate mortgagee to the extent of the amounts . 
paid for satisfying the prior mortgagee’s decree. 


Per Mukerji, J.—The decision of the Privy Council ; 


in Sukhi v. Ghulam Safdar Khan, 65 Ind Cas. 151: . 
43 A. 469; (1921) M. W. N. 445; 24 Bom. L. R. 590;°14 
L. W. 162; A. I. R. 1922, P. O. 11; 26 C. W. N. 279; 48 
T A. 465;42 M. L.J. 15: 30 M. L. T. 175, has, by clear’ 
implication, overruled the dicta of their Lordships in 
Het Ram's case, 45 Ind. Cas. 798; 40 A. 407; 5P. L. W. 
88; 1G A. L, J.(07; 35 M. L. 2.1; 24 M.L. T. 92: 28 0. 
L. J. 188; (1918) M. W. N.-518: 20 Bom. L. R. 798; 22- 
C. W. N. 1033; 9 L. W. 550; 12 Bur. L. T. 73; 45 I. A’ 


130 P. C:, concerning the interpretation of s. 89 ofthe ° 


Transfer of Property Act. - - 


- Per Sulaiman, J.—Though the Privy Council have ‘ 
clearly pronounced in Het Ram's case that the effect ° 
of s. 89 of the Transfer of Property Act is that the ' 


mortgage security ‘becomes extinguished as soon as” 


an order absolute is passed, the question of the ex- ° 
tinguishment-of priority has not been decided by their | 


Lordships in that case. 
order absolute puts an end to the mortgage security, it 


does .not follow that the priority is also necessarily ° 


extinguished. The security becomes incorporated 


Though the passing of an - 


~ 


into and merged-in the decree and the priority of the - 
mortgagee’ becomes the priority of the decree-holder- ° 


A MOHAMMÄD ABBAS ALI KHAN Vv,“ CHOTEY 
J. 1025 


imona E 


LAL, 24 A’ L, 
a 594 


` Prior and subsequent mortgages—Suit by sub- 


sequent mortgagee—Prior mortgagee not impleaded — - 


Decree, effect of, on prior mortgage—Relief as to 
prior morigagé not claimed--Adjudication about 


-prior morigage-——Rights of prior mortgagee, whether - 
affected. = 


It is open to a second mortgagee to sue for and: 


: obtain a decree for the sale of the property covered 
“by his own mortgage without impleading the prior 


The puisne mortgagee also - 
- the prior mortgagee and the property will be sold | 
subject, to the pre-existing .rights under the prior- - 


took possession. Subsequently the prior mortgagee - 


also brought the property to sale in execution of his 
decree and purchased it, but could obtain only formal 
delivery of possession as the puisne mortgagee had 
He brought a suit 


him the optfon toyedeem himself. At the date of 
swit, the eleim ofthe plaintiff to enforce his mortgage 


ehad become tim&barred : 


a 
Held, that. the plaintiff not having implesded the 
defepdant, his decree was not binding on the latter, 
no, mie peesent suit must ‘fail,as he gould neither, 
nforce his mortgage, nor cauld the defendant ‘be 


P j 


ss. 


at 


mortgages of the same property; the effeet of the 


decree in such a case will be that the rights of mort- . 
gagor as existed at the date of the mortgage will | 


be sold without in any way affecting the rights of 


mortgage. N BALWANT v. MANOHARDAS RANGILDAS 977 
—_—- Redemption, nature of. See LIMITATION. Act, 
1808, Scu. I, ART. 134 eS - 874 
————~ Redemption—<Co-owner of equity of redemp- 
tion not impleaded in mortgagee’s suit for sale— 
Mortgaged property— Purchase by mortgagee in execu- 


tion of his decree-—Co-owner, right to redeem entire 


mortgage. 
A purchaser from the mortgagor dÊ a portion of 
the mortgaged property who was not impleaded asa 
party toa mostgagee’s suit for sale, is entitled „to 
redeem the entire mortgage even if the mortgagee 
has purchased the rights ef the other persdéns entitled 


* 


' to the equity of redemption, in execution of his decree 
on themortgage.* > - a a, 


Vol 87f GENERAL: INDEX. dis. 
“ Mortgage—concld. © - ` Mortgage-decree—cgneld? =~ 3 i 


4 . e, : j , A Lan E 4 4 
‘Tt is not the lay in, YAdfa, any more than ing” Where a phisne mortgageé in a suib.by a-prior. 
England; that one of the-several mortgagors cannot” mortgagéé claims that the properties mortgaged to ` 
redeem. more than his own share unless the owners of him should be sold last and the Court rejects the. 
the other shares accept or make no objection. Pat claim on the ground that he t®ok the mortgage with 
Rat Promatase Naty Mirren v. RAM Kisuan SINGH, notice of the prior mortgage and had noright of 
(1926) Pat. 323 i 386 marshalling at all, it is not competent to the puisne ` 
- Redemption—Mortgage for certain term con- - mortgagee to re-open the question again in execution 
‘taining no provision for redemption before expiry proceedings. M SUBBA AYYAR v. PICHUMANI Ayvar, 24 





.of such term—Mortgagor's right to redeem. L. W, 260; A. I. R. 1926 Mad 1144 601°. 
-Ordinarily, in the absence of a special condition ~—--——--— purchaser in execution of, position of, 
entitling the mortgafor to redeem during the term ‘See JEXECUTION OF DECREE 205 


for which the mortgage is created, the right of re- 
‘demption can only arise on the expiration of the 


specified period A suit for redemption instituted ee A P 
before the expiry of the term is premature and” An objection that a morftgage-bond has. fot been 


é LPH 9 : sau validly attested cannot be’aflowed to be taken for 
ple be diamond, O Suis Macon Hoses, Gak me im appeah as sasana ited quests 
——-—- Redemption suit--Compromise decree fixing flaw and fact. M Doraigwamr PILLAI v. CHELLA- 
date for payment. of mortgage amount—Time PURUMA Mupauiar, 2iL W. 163; (1926) M. W. N. 639 


Mertga ge-deed-—Sutt on maortgage-—Attestation, Ta- 
lidity of, whether can be questioned in appeal. > 





“whether essence of contract. See O. P. C., 1908, f 588 

ʻO. XXXIV, R. 7 613 Mortgagorand mortgagee- Adverse possession— 
---——--- Redemption suit—Interest after date fixed Entries in mutation records—Mutation proceedings 

‘for redemption whether can be allowed. See In- “—-Revenue Courts, duty of. 

TEREST | . 1019 ‘As between a mortgagor and mortgagee neither | 





— Suit for redemption — Persons claiming < exclusive possession by the mortgagee for any length 
‘paramount title, if proper parties. . of time short of the statutory period of 60 years nor 
-Persons claiming paramount title adverse both any acquiescence by the mortgagor not amounting to ` 
to the mortgagor and the mortgagee cannot be im- a release of the equity ‘of redemption will be a bar 
pleaded as parties to a suit for- redemption. Pat or defence to a suit for redemption if the parties are 
LOKNATH SINGH v. SANTOKHI Missir, 7 P. L. T. 737 415 otherwise entitled to redemption. 


~——— Suit on morigage—Transferee from mort- An order in mutation proceedings entering the 
- gagor not impleaded— Decree for sale—Auction-pur- name of the mortgagee in the place of a mortgagor 
chaser, position of —Transferee, rights of. cannotthave the effect of altering the legal character of 


"The auction-purchaser’ at a sale in execution of a. the possession as a mortgagee into that of an owner 
mortgage-decree can enforce the mortgage asagainst any more than aclaim by the mortgagee himself. O 
a transferee of the equity of redemption who was- AocHCHE MIRZA v. AHMAD Suan, 3 O. W. N. 693; A. I. 


not a party to the suit on the mortgage. R. 1926 Oudh 594 9292 
-Ata sale in execution of a mortgage-detree the Motor Vehicles Act (VIII 0f1914),s. 4--Danger- 
interests of both the mortgagor and the mortgagee pass ous driving, question of fact. ` 7 

tothe purchaser. But ata sale in execution of a In“ determining whether the manner of driving a 

simple money-decree the interest of the judgment-- motor car was dangerous to the public or not 
debtor alone passes to the purchaser. regard must be had to all the cireumggances of the 


A person who has laken a transfer of property case and the amount of traffie which dctually was at 
subject toa mortgage cannot be bound by proceed- the timein the place. It ,is reall¥ a quesgion of fact 
ings in a subsequent suit between the prior mort- depending on the circumstances of the case. 
gagee and the mortgagor to which he is nota party. Per Fawcett, J. ~The mereefact of deviating from a 

-The subsequent transferee has to he afforded an line of traffic does not necessarily amount to negli- -` 
opportunity to redeem. He is not, however, entitled. gently, recklessly or dangerously driving a car. B 
to anything more by reason of the fact that he had KHAODABAK v. Iimperor, 28 Bom. L. R. 1066; A. L R. 


not been impleaded. This omission can neither im- 1926 Bom. 564; 27. Cr. L. J. 3213 973 
prove his position nor the reverse. R Ma Kin Kyaw ———~—— 88. 6, 8—Local rules, rr. 12, 18—Driving 
v: R. C. Dey, 4 R. 96; A. IR. 1926 Rang. 183 243 license, demand of—Car standing in private pre- 

and charge, distinction between. mises—License not on person of chauffeur—Prose- 


“The test for distinguishing a mortgage from a cutions whether proper—Failure to fix number plates 
charge is that if an instrument is expressly stated to * '—User of car, liability of—Defective lights, prosecu- 
be a mortgage and gives the power of realization tion for—Evidence required. natur of. 
of the mortgage-money by sale of the mortgaged A Police Officer can ask “the driver of a motor 
premises, it should be held to be a mortgage. The vehicle for his licensein the private grounds ofa 
fact that the necessary formalities of due execution perso, and itis not necessary that the car should be 
were wanting would not convert the mortgage into actually being driven ona public road. 
a charge. If, on the other hand, the instrument is ‘It is a harsh way of administering the law to 
not on the face of it a mortgage, but simply creates institute a prosecution against a preperly licensed 
a lien or directs the realization of money from a chaufeur simply because hë may have “not got the 
particular property without reference to sale, it creates license on his person. The offences if, at” all, is a 
a charge. °S OrriciaL Receiver v. TirATH Das Mewa- technical one and does not merit a progtcution, $ 
RAM 6 : 321 Under r. 12 of the rales made un,fer the Motor 
e Motrgage-decree—Hrecution—Order of sale— Vehicles Act, ib isthe owner of the ear who is res- 
Right of marshalling negatived: in suit—Whether ponsible for fixing the number plates on the car, ang e 
wan be raised again tn execution—Transfer of Pro-. a person who has merely the use of the “car eanno} ` 
perty Agt (IV of 1882), s. 81. i be prosecuted for she absence of such plates, 
i +» d 
° j q. 
at -> 


Motor Vehicles Act—congld. e- 


had » 


omes < 


z + : 
Ina prosecution for driving a motor yehiole ‘ow a 
public road with defective, lights, time isepractically 
ths mostimportant point. In buch a case there should 
batindependent and digect evidence (preferably of 
‘two persons with separate and accurate time-pieces) 


INDIAN CASES, - i 


_ Muhammadan Law—concid. 


indicating exactly the time at which the car has beèn 


obsérved being driven on ths public road with 
‘defective lights. It is of little practical use for a 
Polica Oñcer to come into Oourt and say “some- 
time after dusk” or “about 7 p.m.” or words to that 
effect, if it is hoped that sucha prosecution. is to be 
successfully conducted. Pat AKLU v. EMPEROR, 7 P. 
L. T. 5i23y ALL R. 1926 Pat. 446; 27 Cr. L. J. 1072 


. 48 
 §8, 10, tt—Nadras Motor Vehicles Rules, r. 
$0— Improper cancellation of license to bus owner 
by District Magistrate- Suit, whether lies against 
Secretary of State for [ntha—Government servant 
purporting. ty-act under statutory powers—Govern- 
ment, liability of. | l 
The Crown cannot bə made, liable for the. ac- 
tion of a Government servant purporting to act 
under a statutory power conferred upon him, inas- 
much as his action when he purports to exercise a 
statutory power is not as agent. of the Crowna. 
Under the Madras Motor Vehicles Rules, a District 
Magistrate: acts. in pursuance of statutory authority 
vested in him both in issuing and cancelling a license 
issued to the owner ofa bus plying for hire and no 
action can, therefore, be maintained by the bus owner 
against the Secretary of State for India for damages 
alleged to have been caused by a cancellation of the 
permit even though the Magistrate acts errongously 
| ong. 
ura Ramesam, J.—It is desirable to have the 
Madras Motor Vehicles Rules made clear as to the 
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“Under the Muhammadan iw doctrine of musha, a 
gift of a thing capable of partition to two persons is. 
invalid unless and until separate possession ig ob- 


tained by each of the donees of his own portion and 


the law is not settled as to whether the jnvalidity, can. 
be cured by possession of the separate portions being 
obtained at any -subsequent period or whether the 
division must be made prior to the delivery of pos- 
session. The question of the validity of the gift, 


_ therefore, depends on evidence regarding what ac- 


officer who is bound to inspect the car, and also as to - 


arrangements for placé and time of inspection. Mi. 

SeoreTary oF STATE For INDIA V. GaravaTr Somuaya, 

94 L. W..37851 M. LJ. 446; A.I. R. 1926 ore 

Muhammadan Law—Dower— Widow's right of 
possession ivblieuw of, whethereheritabie. 

‘The possession o§ a Muhammadan widow of her 
deceased’ hu&band's property in lieu of dower is herit- 
able. O AHMAD AZIM v. Sart Jan, 3.0. W N. 102 Sup., 
A.I., R. 1926 Oudhi6t ° ; 897 
Gift—Delirery of possession, what constitutes 

Gift of dower-debt with righteto remain in pos- 

session in lieu thereof, validity of.. mn 

Under. Muhammadan Law, a widow in possession of 
her husband’s properties.in lieuof dower, can make a 
valid gift of her right to dower including the right to 
remain in possession of theproperties in lieu thereof. 

The requirement of Muhammadan Law that a valid 
gift should be accompanied by delivery of possession 
to the donee is sufficiently complied with where the 





donor puts the donee in a position to take possession . 


of the properties comprised in the gift. A .gift,. 
therefore, of properties in the possession of tenants, 
is not invalid on the. ground of want of delivery of 
possession where the donor informs the tenants of 
the gift and dirècts them to attorn to the donee. 
Qourts.can infer delivery of possession of all the 
properties compriged in a. gift where there is evidence 
to show thit seme of them have been delivered. Pat 
A’sput Hagune® TAMIZAN 154. 
Ta Doctrine of musha, nattre of—-Inva- 
"nduw of géft if. can be raised at argument—Plead- 





_? ings New. case, setting Up, ott, when allowed, l 
Ed e PN 
P j s 
e 6 Sa m 


. Pat, 


tually happened at the time of œ subsequent to the 
particulaf gift dealt with. A plea that a gift is. 


invalid on the ground of the doctrine of musha can- .’ 


not be raised for the first timein argument. L AHMAD 
Din v. Raso Bim, 8 L. L. J. 374; 27 P. L. R. 674 781 
Guardianship and minority — Sunni . 
School—-Mother, right af guardianship of minor child. 
—Proper guardian, who is—Transfer by mother, 
validity of. 
Under the Muhammadan Law the mother is only 
entitled to the custody of the person: of her minor 


child up to a certain age according to the sex of the-. 


ehild. Sheis not the natural guardian, The father 
alone or if he be dead his executor is the legal 
guardian under Sunni’ Law. 

The mother has no larger powers to deal with her 
minor child's property than any outsider or non- 
relative who happens to have charge of the child for 
the time being. G DEBI Ram PATNI v, Mopeswar ALI 
LASKAR 621. 

Pre-emptlon—Right by vicinage—Owner of 
homestead land, whether entitled to claim pre-emp- 
tion— ‘Akar’ and ‘hait, meaning of. ; 

‘ Under the Muhammadan Law, the owner of a plot of 

homestead land can claim a right of pre-emption on 

the ground of vicinage in respect of an adjoining. 

house. The right of pre-emption on the ground of: 

menage is not confined to owners of houses or gar- 
ens. 

The term ‘akar in the sense in which it is liable. 
to pre-emption has á wide meaning and is not con- 
fined to land covered with buildings. The word ‘hait'. 
as used in Muhammadan Law in this connection is not 
restricted in its meaning to a garden as ordinarily 
understood and includes any small enclosure of land. 
in the nature of hcmestead land or compound lend). 
where the convenience of the owner would be im- 
paired bya distasteful neighbour. Pat SHEORATNI v.. 
MUNSHI Lat, 7 P. 1. T. 607; A. I. R. 1926 Pat. 542 618- 
Negotlable Instruments—Pay to A far credit of 

B, meaning of. 

The words ‘Pay to A for credit of B’ ina cheque 
do not imply that A is merely anagent of B for 
ecllection. O Brncat-Nacpur Ry. Co, Erp.. v. Co- 
Operative Hinpustuan BANK LD., 58 €. 622; A.I. R. - 
1926 Cal. 1089 606- 
N. W. P. and Oudh- Court of Wards-Act (Hi of. 

1890) s. 35. See Court OF WARDS 520: 
Obari Village in Damoh District, C. P., nature of. . 

See ©. P. C., 1908, s. 60 721. 
Occupancy holding—Transferee of portion, not 

recognised by landlord, whether necessary. party to- 

suit for rent. 

A purchaser. of part of an occupaifey holding. who» 
has not been recognised as a transferee by the 
landlord is not a necessary party to a suit for erent 


r 


by the landlord, and cannot, therefore, be properly . 


joined as a party to such. a suit, Pat SATYADEVA 
Sanay v. dHAMAL KUER, 7 P, L-T. 602;. A. I. R. 1926 
519 f nag i 612 
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Oudh Courts Act (IV of 1925), S. 12 (2)—Leave 
` to appeal, when Ja, ; 

The test te bê applied'in granting leave to appeal 
unders 12 (2) of the Oudif C8urts Act should be whe- 
ther the question involved is one of public importance 
or of some such importance that the grievance com- 
plained of caused by the decree passed in appcal is 
not measurable in money. Where no such question nor 
‘even a question of law is involved leave to appeal 
should not be granted. O Mosox v. Parmar, 30. WW 
N. 639 569. 
‘Oudh Estates, Act (I of 1869) ss. 8, 13, 15, 22 
23-—Limitations prescribed by lisis, force of— 
Entry in List II, whether proof of family custom 
—Transfer, effect of. 

The limitations prescribed by the lists prepared 


under s..8 of the Oudh Estates Act are as much rules ` 


of succession, so far as they go, as the provisions of 
ss. 22 and 23 of the Act. 

When the line of succession as prescribed in the 
Act is broken by a transfer or bequest of the nature 
mentioned ins. 15 of the Act, the limitations pre-_ 
scribed by the Act either in the lists or in the pruvi- 
sions of 8. 22 disappear and the property thence- 
forward is subject to, the ordinary law of succession. 
The ordinary law may embrace a rule of custom but 
in such a case a custom must be proved independently 
of the limitations prescribed by the Act. 

An entry under List lI-has no application what- 
ever to the caso of succession of property held by a 
member of a family upon whom the estate has not 
devolved in the right of a single heir according to 
the custom of the family. 

Limitations of such entry were enacted for the 
special purposes of the Actas regards succession to 
the estates Therefore, if property has -ceased to be 
an estate the entry is no proof of any. custom of the 
family. Ièven if the entry is regarded as a mere 
rule of evidence it ceases to be such when the Ac 
ceases to be applicable. 4 

The-matter for adjudication before Revenue. Court 
_for the purposes of mutation of names is primarily 

the question of possession and an inquiry into the 
title of the claimants is wholly beyond the jurisdic- 
tion of such Court. O Acucue Mirza v. AHMAD SHAH 
30. W. N. 639; A. I. R. 1926 Oudh 594 922 
~———— 58, 13, 14--Hxemption in favour of young- 
“er son—Transfer of property in ‘List No. 2, 
effect of. 

Section 13 cl. (2) of the Oudh Estates Act applics 
to a younger son ofa talukdar whose name is entered. 
in List No. 5 and who dces make a transfer of the pro- 
perty covered by that List. It cannot be held that 
ifa talukdar's naime is entered in two Lists, List 
No, 2 and List No. 3 or 5, and he makes a transfer of 
his property in List No.2 to his younger son, the 
transfer is good without the formalities required by 
s. 13 or that all the property transferred is to continue 
to remain talukdari property. The intention of the 
Legislature in making an exemption in favour of a 
ounger son of a talukdar whose name was entered in 

ist No. 5 or List No. 3, is to make that exemption 
operative only when the property transferred is of the 


srid List. O AHMAD Azim v. Sari Jax, 80. W. N. 102 
Bup.; A. I. R.1926 Oudh. 561 897 
Oudh Land: Revenue Act (XVII of 1876) s.172- 

See Gourt or Wakps >` ` . 520 


Oudh® Rent Act (XXII of 1886) s, 18—- 
Abatement of rent, when lassee can claim--Diluvion, 
effect of—Interest on «ayrears of- rent. `-  - 


Vader s: 18:08 the Oudh Rent Act, a lessee is en-.. 


GENERAL INDEX. 


+ 


E 
Oudh Rent Acù—conçld, ? 


titled to claim abatement of the rent of a holding on | 


the ground*that the area of the holding has been 
diminished by diluvion. O ABDUL RAHMAN V, JAGAT- 


JIT SINGH Sauen, 3 O. W. N.¢153 Sup; A'I. R. 1926 


917 


Mad. 553 
S. G0— Suit to eject tenant after dismissak of 





tenants suit to contest notice of ejectment—Juris- - 


diction of Ciril Court. 

A suit for ejectment of a tenant after he had, 
unsuccessfully objected to a notice of ejectment can- 
not be instituted ina Civil Court, if, in spite of the 
dismissal of the suit to contest the notice of eject- 
ment, the tenant continues to. be in possession. 
` The proper remedy of the landlord in such cases is 
to apply to the Revenue Gamt to eject the tenant 
under s. G0 ofthe Oudh Rent Act. O Anrorna KUER 
v. Rau Ratan Sines; 3 O. We N.162 Sup; A. I. R. 1926 
Oudh 655 . 893 
— 5. 141—Contract to pay interest higher than 

one per cent. per mensem, validity of. : 

_ A contract between a landlord and a tenant for 
payment of a higher rate of interest on arrears of 
rent-than that provided bys. 141 of the Oudh Rent 





- Act, namely, one per cent. per mensem, is nat legally 


- 


Parties. 


enforceable. © ABDUL RAHMAN V. JAGATJIT SINGH 
SAHEB, 30. W. N. 153 Sop; A. I R.1826 Oudh 853 
- S17 


Pardanashin lady, undertaking building opera- 
{ions—-Protection given to her by law, withdrawn 
See MASTER AND SERVANT 200 


See PARTITION SUIT 188 


Partion and partnership suits-—Plaintiff absent de- 
liberately—Defendant,whether can be made plaintiff 

` and vice versa—Co-owner, right of, to claim parti- 
tion eren though not plaintiff. 

Ifin a partition or partnership suit owing to the 
continued absepce of the plaintiff and his contuma- 
cious, behaviour towards the defendant and defiant 
attitude and disobedience of erders lawfully passed 
by the Court, or for any other good reascn the Court 
is satisfied that the further progress gf the suit is 
aing impeded or delayed onethat accbunt, it is open 
to the defendant to move the Couft to tragspose him 


` as the plaintiff and to make the plaintif a defendant 


dnd then take proper steps jo work out the rights 
cf the parties as declared by the decree against one 
another in the same suit. 

A claimant cann8t succeed without giving prima 
facie proof in support of his. case whether he be a 
plaintiff or a defendant. What is a sufficient ground. 
of prima facie proof on the part of a claimant is a 
question, of fact in each case. 

Itis the independent and inherent right of each 
co-owner or member of a co-parcenary who is ima 
pleaded as a party defendant to a suit fora general 
partition of joint property, to avail himself, if he 
chooses, of the opportunity afforded by such a suit 
filed at the instance of the other co-owner or cos 
partner to seek the relief. of separation and partition 
of his own individual share from that of the plaintiff 
and of the rest of the co-owners os co-farceners: 
N- BALKRISHNA v. SADASHEO. * 1023: 
———— suit—Appellate- Court thinkigg inclusion of 
` other parties and property necessary—-ReMmand--- 
. Inherent powers—C. P. G, (Act V of 1908), 3. 15l— > 
. Partition suit by, occupancy raiyat—Legdlord, whee 
_ ther necessary party—Partial partition. . 
. Where in a suitefor partition the Appellate Court: 
thinks it necessary. that ether parties should be joined 
+ Pd a 
at 


. 


e 
d 
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“ Partitlon—concld, * .- e 


4 


a 


.a8 defendants and certain other properties should be 
included in the suit, the only course for it to take is 
-te reverse the decision and to remand the suit for a 
ffesh trial from the coffimencement and that can only 
be dune under the inherent jurisdiction of the Court. 
' Ina suit for partition by an occupancy raiyat, his 
landlord is a nevessary party. 

Although in exceptional cases partial partition is 


. ‘allowed, as a general rule all joint properties should 


be brought into the hotch-pot in a suit for partition. 
C ANATH BANDHU DUTTA v. A1saLt Namapas, 43 0. L. J. 
601; A. I. R. 1926 Cal. 1076 ; 188 
—-~— suit—Plea that property has already been 
. partitioned —Dismissal of suit, whether proper— 
Amendment of suit intone for recovery of share 
. allotted, propriety of. i 
. A suit for partition ahd separate possession is not 
liable to be dismissed merely on the ground that a 
partition had already been effected between the 
patties and a specific portion had been allotted to the 
plaintiff's share, but the plaintiff in such a case 
should be permitted to amend the plaint so as to 
convert thé suit into one for possession of tha specific 
share allotted. L Gutzarr Mar v. Duman, A. I. R, 1926 
Lah. 460; 27 P. L. R. 164 796 
Partitlon Act (IV of 1893), ss. 2, 3--Partition 
of tank—Inconvenience of division—Procedure— 
- Right of co-sharer to purchase plaintiff's share. 
Where, in a suit for partition of a tank under the 
Partition Act of 1893, the plaintiff prays that he may 
be allowed to buy up the defendant's share at a valua- 
tion to be fixed by the Court or in the alternative 
that the property should be sold to the highest*bidder 
and the proceeds distributed among the co-sharers, 
the defendant is entitled, by virtue of the provisions 
contained in ss.2and3 of the Act, to buy up the 
plaintiff's share at a valuation fixed by the Court. 
Section 3, cl. 2 of the Partition Act applies only to 
a case where, more than one co-sharer other than the 
person who has asked €or the sale desire to buy the 
share of the party who has asked for the sale. C ATUL 
CHANDRA KUWDU v. BHUSAN CHANDRA KUNDU, 44 ©, 
L. J. 47; A. L'R. 1926 ©al. #1290 690 
= S 3, Ch. 75, scopa of. 
` Section 3, cl. 15 ofthe Partition Act V of 1897, 
which empowers a partioning officer, for the purpose 
of equalising the allotment, to assess the rent on 
the lands allotted has nothing to,do with the fixing 
or assessment of rent when a ratyati kasht falls 
within the allotment of a proprietor. PC Dua- 
Kesuwak PRASAD Narain SINGH v. GULAB KUER, A. I. 
R. 1926 P. C. 60: 7 P. L. T. 483; 5. Pat 735 P.O. 217 
- S. 4—Undivided family, meaning of —Fa- 
mily house where members have right to live, whe- 
ther within s. 4—Decree in cases under s. 4, form of“ 
‘Undivided family’ in s. 4 of the Partition Act does 
not mean that the persdns concerned must form a 
joint Hindu family, but includes every family, Hindu 
or other, which is undivided qua the parficular 
divcinug ius, A house which belongs to a family 
and in which the members of the family have a 
right to reside «alls within the purview of the section. 
A Saxro MAL v. Har PRASAD 416 
Partner8hip—doan by one partner to another—Suit 
for r&cavery, whether lies. 
< One partngs may sue anéther for advances made by 
him not to thp*partnership concern, bat to the other 


e parmer in respect of what hé is to contribute to the 


joint capital. M Ururra REDDIAR v? MUTHU REDDIAR 
4 E ° 757- 
p A s i 
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Penal Code (XLV of 1860), 3° 96—Private 
defence, plea of, if can bet raised by Gourt. i 
“ Even if an accuŝed $ptnmeen does not plead self- 
defence, itis open to the Court to consider such plea 
if the prosecution evideyce supports it. M Inre, 
JoGALI BHAIGO Natcks, 27 Cr. L. J. 1198 958 
114—Abeiment durifg eommission of 
offence—Abettor present at commission of offence— 
Liability of abettor, nature of—Practice. "2 
Section 114, Penal Code, applies to a case where 
a person abets the commission of an offence some- 
time before it takes place and happens to be present 
at the time when the offence is tommitted, and is not 
applicable to a case where the abetment is at the 
time when the offence takes place and the abettor~ 
helps in the commission of the offence. In such a 
case the person is guilty of the offence itself and not 
merely of abetment except in cases like rape or 
bigamy where the person committing the offencé alone : 
ean be guilty of it. M Inre, Jocatr BHAIGO NAISS, 
27 Cr. L.J. 1198 958 


— 8S. 114, 447—Criminal trespass—Persons 
inciting—Liability as principal offenders. 

In view of the provisions of s. 114, Penal’ 
Code, a person who incites another to commit cri- 
minal trespass and is present when the offence is 
committed is guilty of criminal trespass even though 
he does not actually enter upon the land concerned. 
B PATILBUVA RAOJIBALA GAVLI v. EMPEROR, 28 Borm. L. 
R. 1029; A. I. R. 1926 Bom. 512; 27 Or. L. J. 1153 737 
———— 55, 121A, 124A. See Cr. P. C., 1898, see 


ae 





————— $, 14.7, charge under—Matters for com- 
sideration. get 
In a case where several persons are jointly ‘tried 

for the offence of being members of an unlawful 

assembly the defence of each of the accused should 
be considered, the common object must be set out, 
and the case against each of the accused must be 

considered separately. M Tuancaya NADAR v. E A 

27 Cr. L. J. 1164 748 


ss. 147, 452—Unlawful assembly for 
committing offence under s. 452~Separate sentences, 
legality of. 
` The members ofan unlawful assembly formed for 
the purpose of committing an offence under s. 452, 
Penal Code, can, where they commit such an offence, 
be separately sentenced under ss. 147 and 452, Penal 
Code. O SHEO Natu v. EMPEROR, 3 O. W. N. 92 Sup.; 
27 Cr. L. J. 1172 : 804 
~ S, 149—-Assembly for exercising lawful right 
—Some memers exceeding right of private defence 
—Absence of evidence to identify actual culprits— 
Conviction. . | 
It is not unlawful for five or more persons to as- 
semble together to exercise a lawful right and, if 
necessary, to resist opposition in the exercise of that 
right, provided they do not exceed the limits of the 
right of private defence of their person or property. 
If, however, some of them exceed that right, but there 
is no evidence to identify them, no member of the, 
assembly, including the actual culprits, can be held 
guilty of the offence committed by the latter. Pat 
Supa AHIR v. EMPEROR, 27 Or. L. J. 1078 54. 
— SS, 201, 302—Murder—Person committing 
murder if can be guilty under s. 20i—Rlemoval of 
corpse ftom one place to another, if jallsgvithin, 
s. 201. l 7 i 
A person who has actually committed a crime, 
whether murder or any olket crime, is not any the 
less guilty of removing traces thereof ifitis proved 
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against him that he hgo fone ko, because he was 
«the person who actually committed the offence. 

The mere removal of a body from one place to 
another so as to remove traces of the place or in- 
dications which might implicate a particular in- 
dividual, even though such remoral does not remove 
undoubted evidence that a murder has taken place, 
is within s. 201, Indian Penal Cod2. A EMPEROR v. Har 
Parr, L. R. 7 A. 156 Or; 27 Or. L. J. 1088; 24 A. L 
J. 958; A. I. R. 1926 All. 737 44 


————-§ 300 cl (4), 302, 325, 328-~--Death 
caused by administering dhatura—Object to facilitate 
robbery—Presumption of knowledge of likelihood 
of death—Offence, nature of—Burden of proof. 

The accused, two wandering Wadaris aged 69 
and 40 respectively, pretending to possess super- 
natural powers of discovering hidden treasure, took 
five villagers toa field belonging to one of them and, 
in order to ‘facilitate robbery administered dhatura 
to the five persons in the food which was cooked 
for them there, as a result of which three of them 
died on the spot and the two others, who took less 
food, rocovered their consciousness only after -four 
days’ treatment in a hospital : 5 

‘Held, that the accused must be presumed under 
the circumstances to have known that the nature of 
their act was likely to cause death and were guilty 
of murder under s7 300, cl. (4), Penal Code. 

Per Fawcett, Ji—Where death is caused by- ad- 
ministering poison for the purpose of facilitating 


robbery, no hard and fast rule can be laid down as ` 


to the section of the Penal Code applicable. The 
circumstances ‘of each case must be taken into con- 
sideration. 

Having regard to thé extent to which dhatura 
poisoning takes place in India there is very adequate 
ground for attributing at any rate, to ordinary Indian 
villagers a knowledge of the dangerous results that 
may occur from administering dhatura, and there is 
considerable danger in taking a too lenient view as 
to the extent of knowledge that should be attributed 
in such a case. . l 
: Per Madgavkar, J.—The' fact that the object of 
the accused was only robbery and-could have been 
achieved: ‘by mere intoxication sufficient to stupify 
the victims without killing them, does nof lead to an 
inference that the accused didnot know that their 
act was likely to cause death or was so imminently 


dangerous’ as in all probability to cause death. 


Object is one thing, intention is another, and know- 
ledge is quite a third. 
the case of adult persons deliberately ad- 


ministering dhatura or some Such poison or deleterious , 


substance in such quantities as to kill many persons 
within a few hours on the spot, the burden is heavily 


on the accused to show why tlie ordinary presump-— 


tion from an actso imminently dangerous and so 
probably fatal should not be drawn. 

The question of knowledge isa question of fact in 
the circumstances of each case. Persons making use of 


poisons, which besides being intoxicants may like-. 


wise prove fatal if administered in sufficient quantity, 
cannot escaps thg fatal consequences of a reckless 
administration without showing that they were not 
possessed Of the ordinary knowledge of adults. B 


1003; 27 Cr. L.J. 1134; A. I R. 1926 Bom. 513 ` 


s. 302. See Pent Cops, 1860, s..201 44 
=r $S, 302, 304-—Drunken and armed. parties 


or b = e 





Fatal blow by accused in sudden quarrel— Accused 

himself injured —Ojfenct, nature of, 

Where both the prosecution and the accused patties 
were drunk and armed with®iknives and in the course 
of a sudden quarrel in the heat of passion engender- 
ed by the quarrel, une of the accused inflicted a blow 
on one ofthe prosecution party which ultimately 
proved fatal ae it appeared the accused who inflict- 
ed the fatal blow had himself received injuries and 
could not be said to have taken undue advantage of 
the deceased : 

Held, that the more appropriate section under 
which the said accused should be convicted, was 
s. 301, Penal Code, and nots. 302. M In re Sexnr- 
MALAI Gounpan, 27 Cr. L., d. 4192 952 


-———— SS. 323, 325—-Septence, extent of, how tå be 
determined. or 
The extent of proper sentence does not depend 

entirely or even mainly on the section under which it 

has to be passed. That has to be decided on the 
circumstances of the offence. An offence punishable. 
under s. 323 may require and get a much heavier 
sentence than one punishable under s. 325 of the 

ne Code. N Emperor v. AKosH Knut, 27 Or. L. J. 

1229 | 

———— 58, 325,328. See Penat Cove, 1860, 
cl. (4) aon 


1053 
8. 300 
654 
——-——~ 88.366, 368-—Kidnapping—Concealment of 
kidnapped person—Kidnapper, whether can be con- 
victed under s. 868 also. : 

‘A person who has been found guilty of the offence 
of kidnapping and convicted under s. 366, Indian 
Penal Code, cannot be convicted under s. 368 also for 
concealing the person kidnapped. Section 368, Indian 


Penal Code, refers to persons other than the kidnapper. - 


O BANNUMAL v. EMPEROR, 3 O., W. N. 687; A. I. R. 1926 
Oudh 560; 27 Or. L. J. 1200 960 


——~-—- 8. 397—Dacoity—Oge “of s&beral dacoits 
causing grievous hurt—Others, if can be convicted 
under s. 397, $ 4 
Where a number of pergons jointly sommit robbery 

or dacoity, s. 397, Penal Code, applies only to such 

of them as actually uss any deadly weapon or 
cause grievous hurt or attgmpt to cause death or 

grievous hurt to any person. L Fazauv. EMPEROR, 27 

Cr. L. J. 1098 362 

— 5. 399—Preparation to commit dacoity, what 
constitutes. 

Six persons joined together and went to a village 
with the object of committing dacoity armed with fire 
arms. On being suspected by the villagers some of 
them fired at the villagers and wounded them: 

_ Held, that the conduct of the accused amounted to 

preparation to commit dacoity within the meaning of 

s 399, Indian Penal Code, and ‘they can be convict- 

ed of an offence under that section. L INDAR SINGH 

v. Esmpznor, 8 L. L. J. 406;,27 Cr. L. J, 1161; 27 P. L. 


R. 752 
$. 405—Breac’ of trust. 143 
It is possible that a person may commitéa breach 
of trust between misappropriation of moxey and its 
re-payment but when re-payment is wade af once on 


— SAN 





demand, the Court should be slow to as$ume Puilt in ° 
` an accused person. $S EMPẸROR v. STEWART, 27 Or. L.» 
Emrrnor v. SueTya Timna Wappar, 28 Bom. L: RB... 4. 

654 - 
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Commission - regeived 
Criminal breach of tigist—Sanction for prosecution 


whether necessary, A r 


; : s. 


i 1041 
———— 8.409—Cr. P. O. (Act V _ of 1398), s 197-4 « 
by Municipal President—r» a, 
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Where a President of a Municipal ‘Committee re- 
‘eéives, on goods ordered by the Municipalfy, a bro- 
kerge, commission or discount, and the money is 
paid to him-for his pewsonal use and not for the 
benefit of the Municipality, there is no trust and the 
Presjdent is not guilty of, an offence under s. 409, 
Penal Code, if he keeps the money to himself 

Further, the act being done by the President 
aga public servant under the Municipal Act, he can- 
not be prosecuted without the sanction of the Govern- 
ment under s. 197, Cr. P. ©. R Expgror v. U. MAUNG 
GALE, 4 R. 128; A. I. R. 1926 Rang. 171; 27 Cr. L.J. 
1053 l a 4 
zte §, 411—Receiving stolen property— Burden of 

proof—Knowledge ov „belief of accused about 

property being stolen—Necessary suspicion or want 

of enquiry, whether sufieient. * 

In order to convict a pason under s. 411, Penal 
Code, it is necessary for the prosecution to 
prove that th> properly subject to the charge was 
stolen property, and further that the accused knew 


„oy had reason to believe it to be stolen propersy. It 


“RAHIM 2. 
= ne om $4447, See Penat Cops, 1860,8. Jit 737. 


is not sufficient in such a case to show that the aczused 


. Was careless or that he had reason to suspect that the 


“property was stolen, or that he did not make sutticient 
enquiry fo. ascertain whether it had been honestly 
acquired, It must beshown that the circumstances 


`~ were such that the accused as a reasonable man must 


have felt convinced that the property with which he 
was dealibg must be stolen property. N ABDUL 
EMPEROR, 27 Or; L. J. 1144 664 





~—-—~ Si'452). See PENAL Cone, 1860, s. 1476804 


— $:477-—Prosecition fer concealing Will 
.—Grant of Letters of Administration, whether bar 
. , to prosecution—Genuineness of Will, whether neces- 
_ sary for conviction—Evidence Act (I of 1879), 5. 41 
_—dudgment in rem, effect of. a 
The grant af Letters of Administration, though it 
‘Operates as a judgment®in rem under the provisions 
of s. 41, Evidence Act and presupposes the non-exist- 
ence of a Will %, no bar to the prosecution of a person 
under s. 477, Penal, Godt, fèr having fraudulently 
concealéd æ Will of the deceased. 
The fraudulent secretion of any document purport- 
itig to baa Will would cénstitute an offence within 





the meaning of's. 477, Indian Penal Code, quite apart. 


trom the validity of the Will as de§med in s.3 of the 
Probate:and Administration Act. R Marr MUTHU 
SERVAY v. EMPEROR, 4 R. 251; A. IL R.1926 Rang 
27 Or. L. J. 1230 i 105 


a S$ 499-—Defamation—Advocate’s privilege— 
Malice, burden of proof—Inference of madice, if 
question of law—Advocates’ duties. 

‘he liability ofan -Advocate or Pleader charged 
with-defamation in respect of words spoken or written 
in the performance'of his professional duty has to be 
determined in India. with reference to s. “499, 





ga 


Penal Code, and a Court cannot engraft thereupon - 
exceptions derived from the Oommon Law of England ` 


or: based upon gyounds of public policy. A person in 
such a positton is, therefore, entitled only to the 
benelit of & qualiged privilege, But good faith will 
eo presumed in his favour and it is for the prosacution 
“te prove thab. Ae was actuateel by malice or indirect 
motives. te e 

e ihe question whesther- upon.the facts’ found or 


a provedemalite has- bdar establisisdis a question of 
_" 9 9 e 
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Per Kulwant Sahay, J w— Advocates In discharge of 
their onerous and secred duties mudt be very careful 
not to give rise to the faintest suspicion of a personal 
element in their speech or ation as Advocates. Pat 
NIRSU Narayan SINGH v. EMPEROR, 7 P- L. T. 608; 27 
Cr. L. J. 1090; (1926) Pat. 314; A. I. R. 1986 Pat. is 


S. 499—Imputation of dishonesty in manage 
ment of company—Notice published in newsparer— 
Defamation. ; 
An imputation conveyed in a nogice published in a 

newspaper that the complainant has. been dishonest 
in the management of the affairs of a Company and 


“was trying to conceal the dishonesty by methods that 


were themselves dishonest, is defamatory within the 
meaning of s. 499 of the Indian Penal Code. N 
MADHORAO GANGADHAR OHITNAVIS v. Narayan BHASKAR 
KHARE, 27 Or: L. J 1119 431 


Police Act(V of 1861); s.29—Poltce Officer failing 
to report for duty on expiration of leave—Llincss— 
Treatment by private practitioner—Reasonable cause, 
Ifa Police. Officer who on the expiration of his 

leave fails to report himself for duty is really ill, he 

cannot be said to have failed to report himself for 
duty without reasonable - cause within the meaning 
of s. 29, Police Act, and the fact that he chooses to be 
treated by a private medical practitioner and doeg 
not enter a Civil Hospital or present hintself at the 


head-quarters and there enter a-Police Hospital 
makes no manner of difference. b MUHAMMAD NAIM U- 
EMPEROR, 27 Cr, L.J. 1111 ` o 423 


Possesslon—Presumed to follow title—Presumrtion 
of continuance, prospective not retrospective—Hject- 
ment suit — Dispossession within twelve years, burden 
of proof—Title of plaintiff proved—Defendant's 

_ possession short, of twelve years proved—Plaintiff a 
possession ,within twelve years, whether can be 
presumed, : A 

_ fhe law, presumes that possession follows title and 

does not favour forcible entry into possession by 

trespassers, | 

The presumption of continuance of possession is 
prospective and not retrospective in operation, and 
there is no-presumption that a person whe*was in 
possession on a certain date was in possession prior 
to that date. : 

. Where, in an. ejectment suit the plaintiff alleges.. 

dispossession by defendant within twelve years of 

the dats of the suit, the onus of proving plaintiff's 
possession prior to such dispossession is, no doubt, on 
the plaintiff, but in the absence of any evidence ihat 
the defendant was in possession for the full statutory 
period of twelve years, the presumption, from the. 
initial fact of the plaintiff's title comes to his aid 
with greater or léss force according to the circum- 
stances established in evidence.’ N Tuxaram BAJIRAO. 
V. TUKARAM YESHWANT i 1006 


m ag title, l i 
"The principle of Englisti Law that possession is a_ 
good title against all but the true owner and entitleg_ 
the possessor to maintain an action for ejectment 
against any pêrson other, than such owner, who dis- 
possessés'him, is applicable to India, L` Lazy MING D, 





permission . of Cowrt—Objectian as to validity, 
whether can be raised in appeal. |. =. 
A contentidi' that d mortgage, was invalid on tha 
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ground that the mortgagor was acting as an adminis- 


trator and did noi obtain*she permission of the Court 
for mortgaging the proparsyalight not to be allowed 
to*be raissd in appeal without being properly taken 
in the trial Court. M VELLAYAN CHETTI v. VENUGOPAL 
OHETTI, 24 L. W. 842 '570 

Petition Mentioning wrong provision of law— 

Duty of Court. i 

The substance of a petition must be looked into 
and not merely the heading thereof where a wrong 
provision of law is given. M SINGATARPU RAJARATNAM 
v. Hassansi, 24 L. W. 254; 51 M. L. J. 255; A. I.R. 
1926 Mad. 968 E e 1031 
=n Posting too many cases. 

The practice of posting too many cases which could 
not by any possibility be disposed of in a day com- 
mented upon. M SELLAN v. VerutyAn Paryan, (1926) 
M. W. N. 624; 24 L. W. 413; A. I. R. 1926 Mad: ee oie 

. ¥ 4 r 8 
— Stay of criminal trial, pending civil suit— 

Cr. P: C. (Act V of 1898), s. 561-A. 

Proceedings in a criminal case should be stayed 
during the pendency of a civil suit where the subject- 
matter for consideration in both the cases is the same. 
L BISHAMBAR Das v. EMPEROR, 27 Or. L. J. 1114 426 
— Suit on accounts and on contracts of 

guaraniee—Defence of partnership and counter- 

claim for damages for arrest before judgment—Issues 

for trial—Damages for wrongful arrest—General 

dantage, whether awardable. 
' In a suit to recover what was due from the 
defendants on accounts and what was due from 
others on defendants’ guarantee, where a defendant 
claims damages for arrest before judgment and 
alleges that he was a partner with plaintiff and that 
he cannot be made liable without taking an account 
of the partnership, the Court should frame issue 
and decide on the question of partnership between 
the plaintiff and defendant, of defendant's liability 
on the contract of guarantee and also on the reason- 
ableness of the plaintiff's application for arrest before 
judgment. Where a Court does not go into any of 
these questions, but merely debits the accounts ofa 
large number of customers against the defendant 
without making any distinction between recom- 
mendations of credit and contract of guarantee, it is 
not a proper disposal of the case. 

Where there is no evidence of damages sustained 
by an arrest before judgment, the Court can award 
general damages. M ARUMUGAM PILLAI v, KADIR 
oo ROWTHER, 24 L. W. 252; A. I. R. 1926 P 


Precedents—Rulings of Judicial Commissioner's 

Court, Oudh, if binding on Chief Court. 

The decisions of the Judicial Commissioner of 
Oudh are not authority in the Ohief Court, although 
they should always be treated with respect and the 
reasoning in them closely examined. O DUNIA DIN ». 
TARZAND HUSAIN, 3 O. W. N. 621; A. I. R. 1926 agi 
bik 


Pre-semptlon—Claims for part of property as owner 
and part by pre-emption, whether can be combined 
in one suit. 

The causes of action for recovering part of a 
property as the plaintiff's own and the remaining 
portion by right of pre-emption, are separate and 
distiect, but they may be combined in ‘one and the 
gama suit. A ABDUL Aziz v, MARYAN BIBI, A. I R. 
1936 All. 710 S Te a Ta O A 
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Presidency Smal! Cause Courts Aot (XV of: 
1882), 3s.18—C. P.C. (Act V of 1908), s. 1]5—. 
, Foreign Company suit agdinst—Small Cause Court, 
jurisdiction, of—Carrying on of business through 


agent, whog is—Erroneous decision of Court—Revia | 
+ 


sion. ° : 

In order to determine whether a foreign Company. 
can, through its agent, be sai@ to carry on business 
within the territorial jurisdiction of a Small Cause 
Court so as to make a suit against the Company 


competent without leave being taken under 8. 18 of - 


the Presidency Small Cause Courts Act, and to enable 


a service of the writ on the agent to be treated as a, 
service on the foreign Company, the agent must have ' 


power to enter into contracts on behalf of the foreign 
Comp; ny. . 
Where the agent of a foreign Company has autho- 
rity to settle claims, but in case of a difference of 
opinion such claims have ta be referred to the foreign 
Oompany, the for ign Company cannot be said jo 
carry on business through ifs agent. a 
Where a Small Cause Court assumes jurisdiction by 
erroneously holding that a foreign Company carries 
on business within its territorial jurisdiction through 
an agent, the High Court can interfere under s. 115, 
O. P.O. C Rerrance MARINE Insurance Co., LTD. x, 
Maxomep Omar MAHOMED Yacos, 430. L.J 576; A. 
1. R. 1926 Cal 1030 286 


S, 18——Suit against Secretary of State—~ 

Cause of action arising outside territorial jurise 

diction— Small Cause Court, jurisdiction of—C. P. 

C. (Act V of 1908), s. 115—Error of law—Revision.. - 

A suit against the Secretary of State for India in 
Council can only be brought in the Court within tha 
local limits of whose jurisdiction the cause of action 
arises., 

A Small Cause Court has no jurisdiction to enter- 
tain a suit against the Secretary of State for India, 
where the cause of action has arisen wholly outside 
its territorial jurisdiction, unless leave has been taken 
under s. 18 of the Presidency Small Cause Courts 
Act. If the Court does entertain and decide such a 
suiteits decision must be set aside under s. 115, O. P, 


O. It isnot a case of a mere error of law, but of- 


the exercise of a jurisdiction by the 
in it by law. G BAN&ĄTH KAMANI 
STATE For INDIA, 43 O. L. J. 574 6 


e 6 
Presidency Towns Insolvency Act (ill of 1909), 

S. 7—“‘Any case of <insalvency," meaning of-— 

Administration in insolvency, whether included, 

Per Curiam (Hegid, J., dissenting).—Section 7 of 
the Presidency Towns Insolvency Aet does not apply 
to cases of estates of deceased persons administered 
under the Act. 

Per Rutledge, C. J—Cases of administration of the 
estates of persons dying insolvent are not cases of 
insolvency within the meaning of s.7 of the Pre- 
Further, a. 7 is not 
a provision of the Act which either expressly or by 
necessary implication has beên applied to such cases 
of administration. 

Per Maung Ba, J.—Tl% words, “in any case of 
insolvency” used in s. 7 of the Presidency Towns 
Insolvency Act are not wide enough to cover cases 
of insolvent estates which arg only tode adininistered 
under the limited jurisdiction ofthe Cofirt. 

Per Heald, J—The words “case ef insofvency" in 
s. 7, Presidency Towns Insolvency Act, are ŝuficient«s 
ly wide to cover a case bf administrafipn in insolw 
eney and there is nothing in the wording of a. 7 
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“was brought on the record. 


therein in the ndministratibn ef-an esate in insolvency, 
R L J. Kopapone v. Port CoMMISsIONERs, RANGOON, 4 
R. 157; A. L R. 1926 Rang. 157 F. B. ei. 224 
S.. 8t—Local ules, r. 178 (b)— Insolvent 
* mortgagor—lixecution sale-—-Commission of Official 
' Assignee. . 

One # sued D on amortgage, but as the latter had 
been adjudicated an insolvent, the Official Assignee 
The suit was decreed. 


Thereafter a question of priority was raised between 





JR and another secured creditor of D, and it was. 


‘agreed that whatever monies were realised from the 


A 


sale of the property of D would be divided between 
them in a certain manner. Under an arrangement 
between the parties, the Official Assignee sold the 
property through a firmof auctioneers, and claimed 
a commission on the salé-sroceeds under s. 81 of the 
Presidency Towns Insolvency Act, and r. 178 of the 
Rules made thereunder: e 

Held, that the two morfgagees not having availed 


of the procedure provided by Sch. lI to the Presidency ` 


Towns Insolvency Act for the purpose of realizing 
their security, they could not be charged with a 
commission by the Official Assignee. 
BAGRI v. DWIJENDRA Natu Sen, 43 O. L. J. 580; A. I. 
R. 1926 Cal. 1043 294 


Principal and agent—Agent for sale of shares— 
Sale by agent by mistake for under value—Re-pur- 
‘chase of similar shares for use of principal— 
Principal whether bound to accept similar shares 
offered by agent—Damages—Contract Act (IX of 
1872). whether exhaustive, 

A principal had authorised his agent to sell certain 
shares with instructions not to sell below a certain 
price The agent through, mistake sold them at a lower 
price but finding out the mistake immediately re-pur- 
chased similar shares in the market and held them 
for his principal. The principal sued the agent for 
damages refusing to accept the shares purchased by 
the agent: 

Held, that È was opqn to the agent as soon adhe 
discovered his error to re-purchase exactly similar 
shares of the game concern anf hold them for the 
principal and be” was not dous@to pay any damages 
to his prinçipal ina$much gs by the re-purchase he 


put the principal in exactly the same position as he 


was and no loss of any kigd had accrued to the prin- 
cipal. 

hie law of principal and agent cannot be consi- 
déred to be cimfined to the exac? sections of the 
Contract Act and in considering the rights and 
liabilities of an agent the Courts must look at the 
exigencies of business life and the situations that 
occasionally arise. O ALLAHABAD BANK Lrp. v. SHEO 
BAKHSH Sincu, 3 O. W. N. 166 Sup.; A. I, R. 1926 ee 
576- l 8 


Promissory-note—Signgture of firm—Agent’s sig- 
nature, addition of—Practice amongst Nattukettar 
, Chetties. Sie te | 

Where an agent with a power-of-attorney of a 
patinership signs a promissory note with the part- 
nership signature and merely adds his own name, the 
operative sfgpat@re is that of the firm and not that 
of the agen’... l if 
. It isa ommon practice amongst Nattukottai Chetty 
agents, not to Add qualificatoyy words such as ‘agent’. 
oi ‘by’ ór ‘per*pro’ and thé agent by adding his 
pame, merely vou®hes the firm’s signature. 

@ngA. P, Chetly enteréd into a pyrtaership with 


nee 


CG RAMRATANDAS | 


a firm trading under the Vilasam of “V. M. A. C. and 
Sons” and the partnership faded untler.the style of. ` 
sV, M. A. C. and Sons and*A.eP.” A. P. Chetty's son. 
Arunachallam was the agent of this firm with a powef-. 
of-attorney. In a suit on & promissory note executed ` 
by Arunachallam with the signatures “V. M. A. 0, 
and Sons & A. P. Arunachallam Chefty¢" l 
Held, (1) that the “&” in English preceding A. P, 
linked up the A. P. with what preceded and not 
with what followed and the signatures were those of 
the firm “V. M. A. O. & Sons and A. P.” and of the. 
agent ‘““Arunachallam;” . is 
(2) that the promissory note h&ving been executed 


‘only on behalf of the firm the personal liability of’ 


Arunachallam wasexcluded. Mi Maya NADAN BROS ` 
v. ARUNACHALLAM OHETTIAR, (1926) M. W. N. 671; A. I. 
R. 1926 Mad. 1166 , 981. 


Provincial Insolvency Act (V of 1920). See-ALs0 
INSOLVENCY. 
S. 2 See PROVINCIAL INSOLVENCY Act, s. 17 

825 
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$8.4, 24—Question of insolvency tried side 
by side with question of title, legality of. é 
There is nothing illegalina Court trying side by’ 

side with the question of liability of a person to bė 

adjudicated insolvent another question of title raised 


by him, 


Section 4 of the Provincial Insolvency Act, which 
confers on a Court full powers to decide all questions 
of title arising in any case of insolvency, is very com- 
prehensive inits terms,and wherea firm is sought 
to be adjudicated as insolvent and one of the alleged 
members contends that he is not a member of the 
firm and that the property alleged to have been 
transferred by the firm belongs to him and not to the 
firm, the Insolvency Courtcan inquire into the ques- 
tion of title so raised. L WAZIR SINGH v. JANKI Das, 
A. I. R. 1926 Lah. 679 174 
—— S, 4, scope of, 

The Insolvency Court in India.would be right in 
assuming jurisdiction under s.4 of the Provincial 
Insolvency Act in cases where the Bankruptcy Court 
in England would exercise jurisdiction under sa. 102 
of the English Bankruptcy Act. The Bankruptcy 
Court in England does assume jurisdiction where 
the Receiver has a higher and better title than the 
bankrupt and the Bankruptcy Court ought to decide.. 
the matter itself. S OFFICIAL RECEIVER v. TiraTupas- 





MEWARAM ü , 321 
- ss. 5, 10 (2). See PROVINOIAL INSOLVENCY 
Act, 1920, s. 43 706 


— $, 6 (G)— Act of insolvency—Separate property 

of one partner, attachment and sale of, in execution . 

of decree against partnership—Other partners, liab- 
* ility of, to be adjudicated insolvent. 

The attachment and sale of the separate property 
of a partner in execution of a decree against all the | 
partners in respect of a partnership debt does not 
amount toan act of insolvency of the other partners 
within the meaning of s 6 (c), Provincial Insolvency 
Act, and, therefore, is no ground for adjudicating the 
others as insolvents. M RAMASANKARA IYER v. V, K, 
R. Krishna IYER Sons, 51 M. L. J. 326; 24 L. W. 
390; A. I. R. 19:6 Mad. 976; (1926) M, W. N. 977 393 
——— 8. G, (C)—Notice to creditors to communicate 

with debtor's Pleaders—Whethcr act of insolvency. 

Leaving the place of business and putting up Sifter 
closing the business, a notice under the-signature.of. 
Rleaders requiring creditoré to communicate with the. 
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* kd * kal 
Pleaders are sufficient toconstitutean act of bankruptcy 
within the meaning ofcl (d, sub-cls. (ii) and (iii) and 
cl. (g) of s. 6 of the Act. S In re Hira Lar Surv 





NARAIN e 9 | 446 
‘ne 88,17, 28—Hindu father, adjudication of 
as insolvent—Power to sell son's share, whether 


_vestsin Official Recsiver—Death of father before 
sale, effect of. l 
The Official Receiver in whom the property of an 

insolvent Hindun governed by the Law of Mitakshara 

is vested under the Provincial Insolvency Act V of 

1920 is entitled to sell the joint family property of 

the insolvent and his sons for his debts, which are 

neither illegal nor immoral. 

Such power of sale can by virtue of s. 17 of the 
Act bs exercised by the Receiver for the realisation 
of the assets of the insolvent even though the insol- 
vent dies before the sale is effected. 

Per Krishnan, J.-—Section 28 of the Provincial 
Insolvency Act is by itself enough to vest the Hindu 
father's power of sale of the son's share in the Receiver 
as a species of property belonging to the father. 

' Per Venkatasubba Rao, J—The expression ‘pro- 
perty over which any person has a disposing power 
which he may exercise for his own benefit’ ins. 2 
(d), Provincial Insolvency Act, includes the qualified 
and restricted power of a Hindu father to ssll his son's 
share.’ M BaLAVENKATASEETHRAMA CHETTIAR v. OFFI- 
orat Receiver, TANJORE, 51M. L. J. 269; 24 L. W. 
345; (1926) M. W. N. 743; A. I. R. 1926 Mad. 994; 49 .M. 
849 F. B. | 825 


s, 23 —Transfer by debtor's transferee, avoid- 
an of —Oficial Receiver, right of. 

Under s. 53 of the Provincial Insolvency Act, the 
Ofcial Receiver is not at liberty to attack a transfer 
from a transferee of the insolvent. M PONNAMAI AMMAL 
vy. DISTRICT OFFICIAL RECEIVER 918 


a S, 24—-Validity of debts—Court, scope of, in- 
quiry of-—~Inability to pay, tf sufficient 

Under s. 2£ of the Provincial Insolvency Act the 
Court should not and need not go into an elaborate 
enquiry as to tha validity or otherwise of the debts. 
It is suticient ifthe Court is satisfied that there are 
prima facie grounds for thinking that the debtor is 
unable to pay. C Maninpra Natu Roy CuoupHury v. 
Rasik Lau PAKHIRA 463 
a= S, 24 (2)—Hxamination of debtor, if man- 
- datory— failure to examine—Order of adjudication, 

if vitiste L. 

The provisions of s. 24 (2) of the Provincial Insol- 
vency Act are mandatory and failure to examine the 
debtor if hs is present in Court vitiates an order of 
adjudication of insolvency. CO Ganaapas Sean v. PER ° 





CIVAL - 792 
wee §, 28, See PROVINCIAL INSOLVENOY Act,.1920, 
B. 17 825 


S. 28—Acquisition or devolution of property 
after udjudication and before discharge—-Insolvent’s 
rights—Transfer by insolvent, validity of. 
Immoveable property acquired by an insolvent or 

devolving upon, him after the adjudication order but 
-befora his tina? discharge can be transferred by him 
‘provided the transaction is bona fide and for value and 
is epmpleted before the intervention gf the Official 
Assignee. N Dasru MAHAR v Orricrat Receiver 980 
-3, 28 (4)-——-Property acquired by insolvent, 
transfer of—Recetven, position of. l 

Under s. 28 (1), Provincial Insolvency Act, all pro- 


+ 


„perty. which is acquired by or devolves on the insol- 
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vent affer*the date of the erder of adjudication and’ 
before his discharge forthwith vests in the Receiyer 
Therefore, any transfer of swch property by the in- 
solvent even to a person acting bona fide for ‘value 
with or without knowledge of bankruptey is void as 

against the Receiver. R Ma PuHaw v., Maune Ba THAW,, 
4 R. 125; 5 Bur. L. J. 98; A. L R. 1926 Rang. 179 221 


S. 29--Defendant adjudicated insolvent-~ 
Suit not stayed—Official Receiver not impleaded as 

‘ party—Procedure. 
When a defendant in a pending suit is adjudicated 
an insolvent, the Court would be well advised in 


directing the plaintiff to bring on record the Official . 


Receiver as a party, andif*the Official Receiver is 
unwilling to becomea party, the Court has an option 
under s. 29, Provincial Insolvency Act, to proceed with 
the suit on such terms asit may impose upon the 
plaintiff and is not bound to stay the suit. 

Where the Court in such acase does not impose 
any terms, nor directs the plaintiff to make the 
Official Receiver a party, but such omission has not 
vitiated the judgment, the High Court will not in 
second appeal interfere. M Govinpaswamr PIGLAI V. 
RAMAVEERAPANDIAN SERval, 24 L. W. 337; (1020) N. W. 
N. 739; A. I. R. 1936 Mad. 1145 765 


——— SS, 33, 38, 39, 48, 50—Proposal by insole 
vent under s. 88, nature of - Debts entered in sche- 
dule, insolvent whether can dispute—Court, power 
to inquire into validity of debts—-Order expunging 
debt—Appeal —Omission to appeal from order of 
annulment, effect of—Interest after adjudication, 
rate of. | 
_Although, generally, where proceedings have taken 

place under ss. 38 and 39 of the Provincial Insolvency 

Act, leave of the District Judge or the High Court 

must be obtqined before any appeal can be admitted 

against orders approving the proposalor annulling 
order of adjudication, yet, where, a$ part of the 
proceedings an enquiry has heen held under s. 50 of 
the Act, anyhody prejudiced by thg 
reducing of a debt*cen, én regard 

appeal as of right. ° 
The fact that no appeal was preferred by a creditor 

against an order of annulment doesnot debar him 

from appealing against a previous order expunging 
his claims from the schedule. 

The proposal tontemplated by s. 38 of the Pro- 
vincial Insolvency Act is a general proposal to satisfy 
the debts of the whole body of creditors and not 
merely disputing the validity of the debts of 
particular creditors. Therefore, an application made 
by am insolvent after the framing of the schedult 
expressing readiness to paythe amounts actually due 
to the creditors but praying for an enquiry into the 
validity of the scheduled debts cannut properly be a 
proposal or composition within the meaning of.s. 38 
in so faras it purportseto dispute the correctness of 
the scheduled debts. 

_ An order expunging some of the scheduled debts 


expunging or 
to that matter, 


-on such an application is not ipvali¢g inasmuch 


as the Court has power to db so under se50 ofthe Act 
and the order can be treated as ong passed under that 
section. | MAN A 

An insolvent, after ehis adjudicatgon, 


standi to challenge the validity of the debts ęntereg 
in the scheduss. But, when the insolvcncy bas Been 


“annulled after, the approval of a proposal or com-* , 
has come for actual payment - 
e 


. position and the ime 
š *. 6 
st “6 
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when ht 
property vesgis in the Court or Receiver hbs no locus ° 
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of the debts, he, is given the right to challenge the 
correctness of the claims of his creditors. 

“Per Boys, J.— Even unfer the terms of s. 38 of the 
dict a Court has power to enquire, ina proposal for 
composition, into the factum and validity of the debts 
and to finally approve the proposal after expunging 
debts which are not proved. A Ganga Sauar v. Mo- 
H4MMAD MUKKARAM ALI Kuan, 24 A. li, J. 441; A.I; 
R. 1926 All 361 . |. ao.  ..,856 
em §& 33 (3)—Scheduled creditor—Right -to 

prove further debt—‘Any creditor’, meaning of. 

„The words ‘any creditor’ in s. 33 of the Provincial 
Insolvency Act being wide enough to include a 
përson .who has alread}, proved.a debt, it is open to 
such a person to prove any further debt which for 
some reason or other he Ras. omitted to prove.: C 
GOKIL OHANDRA Ray v. Rana. GOVINDA BHAHA, 44.0.1, 
J. 108; A. I É. 1926 Cal, 1910 1013 

m S. 35—Annulment of adjudication, conditions 

necessary for.. 





tr “gr 





O. P.O. After obtaining leave of 
ébtor can*fileea*fresh application for 
adjudicating, him an*insolvept. But he cannot rely 
on the provisions of the O. P. O. by virtue of s. 5 
of the Provincial Insolvengy Act. ; 

Section 43 of the Provincial Insolvency Act.is per- 
emptory in its terms. M VENUGOPALAOHARIR v. CHINNU- 
LAL Sowoar, 51 M.L. J. 209; (1926) M. W. N. 674; A. I. 
R. 1926 Mad. 942 © 706 
—-— S. 50--Scheduled debt, power of Receiver to 

expunge. 

Under s. 50 of the.Act; where the Receiver thinks 
that a debt has been improperly entered in the sche- 
dule of creditors, the Court may, on an application 
by him, expunge such entry. But nowhere is the 


‘power given to the Rectiver himself to expunge a 


debt-entered in the schedule of the insolvent. M 
MUTHUSWAMI CHETTIAR v. FHE OFFICIAL Ruoxtver, 
Norty Arcot, 51 M. L. J. 287; A. 1. R. 1926 Mad 1019: 
(1926) M, W. N. 935 407 
m 8.45 3—Doctrine of “relation back,” whethér 
applies to vases under £ 58. 
The doctTine of, “relation back" has no application 
to cases falling’ under s.53 of the Provincial lri- 
ct of 1920 and, thetefore, a transfer effect- 
-ed more than tyoeyears before the order of adjudica- 
stion kut within two years -of the date of the pre- 


« Septabian of* the “petition for insol*ency ‘cannot De 

” annulled-under the said sections $ OrrioraL Reoriver 

" *y, PIRATHDAS-MEWARAN ° 
d 
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ka a ee e 
———- §8, 53, BO — Application under s, 58 to 

declare instrument void against Oficial Receiver— 

Receiver, power to decide. 

An application to declare an. instfaneent void -as 
against an Official Receiver under s. 53, Provincial 
Insolvency Act, must be made to, and decided by, the 
Court and not by the Receiver as: against whom the 
instrument is sought to be declared void as this 
would. in effect make the Official Receiver-the Judge in 
his own case. M MUTHUSWAMI OHETTIAR v. OFFICIAL 
RECRIVER, NORTH Arcot, 51 M. L. J. 287; A. IR, 1926- 





Mad. 1019; (1926) M. W. N. 935 407 
———— $, 64. See Succrssron CERTIFICATE ACT, 
1889, 5.4. AH 
S. 68—Sale by Official Receiver—Power of 


Receiver to cancel sale—Misrepresentation by credi- 

tor, effect of—Principle of caveat emptor. 

An Official Receiver has no power to set aside an 
auction-sale held by himself of the property -of. the 
insolvent, Inasmuch as the auction endsin a contract 
with the purchaser which he is bound to perform. 

.Where..it-is..not alleged that the purchaser .was 
misled eifher by the Official Receiver or by any officer 
of Court, fraudulent misrepresentation by one of the 
creditors is not a ground for setting aside a sale by 
an Official Receiver.. To such a case the principle of 
caveat emptor applies... M Ammasi. Gounpan v. P. L. 
V. V. R. SUBRAMANIA CHETTIAR, (1926) M. W. N, 688; A. 
I. R. 1926 Mad. 1080 781 


Provinclal Small Cause Courts Act (IX of 1887), 
S$, 17—Ex parte decree, setting aside of—Deposit or 
security, condition precedent. fe 

_ The deposit of the decretal amount or the furnish- 

ing of security as provided by the proviso to's. 17, Pro- 

vincial Small Cause Courts Act, isa condition prece» ` 
dent to the entertaining of an application to set aside 
an ex parte decree. O Dunia Din v, FARZAND HUSAN, 

30. W. N. 621; A. 1. R. 1926 Oudh 544 581 


— $. 25—Court refusing to summon witnesses— 
Revision—Procedure. ; 
_-Where a Small Cause Court refuses to summon 
the witnesses of a party, he can immediately apply 
in revision against the interlocutory order, but if he 
fails to do so, it does not take away his right to raisi 
the point in revision after the case is over. Pa 
RAMLAKHAN PANDE v. DHARAMDEO Misik, A. I R. 1926 
Pat. 575 "335 


———~—Sch. I], Art.(11) —Suit for recovery of money 
borrowed by manager of joint Hindu family with 
prayer to execute decree dgainst the property of all 

e members of family, whether a suit relating to im- 
moveable property. i 
A suit for money, borrowed by the manager ofa 

joint- Hindu family for the benefit of the family, with 

a prayer to recover the amount from the. property of 

all the members of the family, even if the word ‘pro- 

“perty’ be taken to include’ immoveable property, does 

not fall within the scope of cl. (11) of the Second 

Schedule of the Small Cause Courts Act. A LACHHMI 

Narain Sanu v, Binpra, A. I R. 1926 All. 753 184 
= Arts.15, 24—Reference to arbitra- 
tors without intervention of Court~—Award to pay 
sum of mohey—--Suit to enforce payment of maney 
due under award — Jurisdiction of Small Cause 
Courts. u os l 
Where a reference has been made to arbitrators 

without-the intervention of a Court and the arbitra. 

tors have passed thereon an award merely directing 4 
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‘patty or parties to that award to pay a sum of 
money to the other party qr parties, a suit to recover 
that money can be filed ina Court of Small Causes 
under the Prowin®ial Small Cause Courts Act if the 
pecuniary. conditions of's. 15 of the Act are satisfied. 
R Mauna Ni v. Maune Auna Ba, 4 R. 227; 5 Bur. L. J. 
133; A. I. R.1926 Rang. 198 1032 

Art. 35 iI)—C. P. C. (Act V of 1908), 

`s. 102— Suit for price of paddy misappropriated— 
Second appeal. if š 

_ A suit for the recovery of the price of paddy cut 

and misappropriated by the defendant does not fall 

Within Art. 35 (ii) of Sch. I to the Provincial Small 

Cause Courts Act and is, therefore, of a Small Cause 

nature. C KADAR SHEIKH V. NAJAMODDI SHEIKH, 44 O. 
" L. J. 190; A. I. R. 1926 Cal. 1230 
rw Arts. 35 (ID), 43-A—Suit for compensation 

for wrongfully cutting away treea—Jurisdiction of 

Small Cause Court~Second appeal—Defendant not 
or ae offence, if estopped from pleading Art. 85 

it), 

A suit for compensation for forcibly cutting away 

and appropriating a tree is not a suit of a Small 
Cause nature, inasmuch as it is a suit for compensa- 
tion for an act, which is an offence punishable under 
Gh. XVII, Indian Penal Code. 
- In order to decide whether a suit is of a Small 
Cause nature or not the allegations contained in the 
plaint should be referred to, it being -immaterial what 
the defence’ raised is and what the actual findings 
arrived at by the Court are. 

A defendant is not estopped from contending that 
a suit is exempted from the cognisance of a Small 
Cause Court under Art. 35 (ii) merely because he does 
not admit the commission of an offence. 

- Article 35 (iż) of the Provincial Small Cause Courts 
Act covers all suits for compensation for loss occa- 
sioned by an offence under Ch. XVII Indian Penal 
Code. ADroxr Ra1v. HARAKH Narain LAL, A.L R. 











1926 All. 760; 24 A. L. J. 1017 129 
Punjab Courts Act (VI of 1918), 5, 41. See es 
: 4 


8. 41—Consiruction of documents—Interfer- 
ence in second appeal. 

Where the words of a document are equally sus- 
ceptible of two constructions the High Court will 
not interfere in second appeal with the construction 
placed by the lower Appellate Court. L LAKHU Ram v. 
Watt, 2 L. C. 328; A. I. R. 1926 Lah. 672; 27 P. L. R. 
693 - 293 


Punjab Municipal Act (IIlof 1911), s. 172 —-Old 
encroachments—Power of Municipal Committee tg 
order removal—Scope of s. 172. 
Section 172 of the Punjab Municipal Act, refers to 

encroachments which are newiy made without the 

permission of the Committee, and a Municipal Com- 
mittee is, therefore, not-competent to issue anctice 
under the section in respect of encroachments, which 
were made many years before the notice. L ZAHUR- 
up-Din v, MUNICIPAL ComMirrge: Hissar, 27 P. L. R. 
410 ... s Sa 288 


Raliways Act (IXof 1890)—Risk Note B—‘Wilful 

- neglect, meaning of—Guard not stopping train to 
recover falling goods—Inefficient arrangements to stop 
| train— Robbery, meaning of;-whether synonymous 

~ with ‘theft’. gk AK ae 

“A Rajlway_guard.who sees the. doors of waggons 
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-open snd goods falling out of the, train, while it 
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isin motion ought to stop the train and recoyer the’ ° 
goods if he is able to do so, and-if under’such ciz- , 
cumstances he does not do se he will be guilty of 
wilful neglect. j 
A condition of affairs in which a guard in unable 
to stop or slow down the train or to communicate 
with the driver of the engine in any way orto do 
anything effective to recover goods which he sets- 
falling out ofa running train shows wilful neglect - 
on the part of a Railway Company in not providing 
“the train with better facilities and safeguards, . 
‘Robbery’ in Risk Note B. does not mean mere 
‘theft? but implies an abstraction of goods‘ by 
intimidation, violence or fome Pat Kasur Ram-Karoo 
Ram v. Hast INDIAN RAILWAY Co., (1926) Pat. 305 714 
Risk Note B—‘Walful neglect,’ meaning of—— 
Inference of wilful neglect, whether question of law 

—Failure to lock waggons and to take steps to re- 

cover things lost, whether amounts to wilful neglect. 

Whether a proved set of facts or a particular piece 
of conduct or particular acts or omissions could 
j ustify the inference of wilful neglect is a question of 

aw. 

Failure to take sufficient precautions to prevent 
running train thefts, such as fixing locks on the doors 
of the waggons,in spite of the fact that there was a 
regular epidemic of thefts in the particular section of 
the Railway, coupled with other actson the part of 
the Railawy servants showing extreme indifference 
to take steps to prevent the loss of the goods or to 
recover them will amount to wilful neglect and 
destroy the protection afforded to the Railway by the 
Risk Note. N ABDUL KARIM V, SECRETARY oF STATE FoR 
INDIA, 9 N. L. J. 111; A. L R. 1926 Nag. 399 195 


8s. 55, 72—Risk Note, extent of protection 
of—Wharfage, during pendency of dispute—Notice 
of auction— Omission to specify sum claimable, effect 





OF e e 

The protection offered by af Risk Note extends to 
damage done after thagoods have been pnioaded. 

The Railway Admjnistration areecompetent to 
charge wharfage during “the pendency of a bona fide 
dispute between the parties where the responsibility 
for the non-delivery of goods lies wholly with the 
consignees. oe 

A notice under s. 55, Railways Act, is not invalid 
merely because the sum claimable is not specified in 
the notice L Brora Ram-Kunpan Lar v., East INDIAN 
Rattway Co., A. I. R. 1926 Lah. 651 318 
———— 8, 72—Risk Note— Burden of proof— Wilful 

neglect, scope of—‘Robbery' whether includes theft 

fromrunning train. 
< In the cases of Risk Notes the burden lies on the 
cSnsignor to prove that there was wilful neglect by 
the Railway Company or itseeervants or theft by its 
servanis. : > 

The term ‘wilful neglegt’ implies an intentional and 
purposeful omissicn to do a-certain act. It is an even 
more extreme term than “gross and culpable negli- 
gence” implying that an individual, delilerately re- 
frains with his eyes open from doing an act or taking 
a step.which itis his duty to take. e 

‘lhe term ‘robbery’ in the Risk Note inalydes theft 
from a running train. N E. I. RAILWAYe Cô., Carcorps 
0. AHAD ALI MOHAMMAD <r 940 ` 
——— 8, 72—Risk Note B—Liability of Coypany, 

for loss of goods—‘Wilful neglect, what amgyptsSo.| 

A Railway Company ,is exempt from liability for” 
loss of goods carried undgr Risk Note B unless it ig: 

. . q. 
e a” ii 
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- -proved that. the loss was due to wilful®negiligence of 
the Company. ; 4 
* * The fact that, when,the waggon in which the goods 
were sent passed through a station, it was found that 
the scal was, broken on one side and that, notwith- 
standing this, the waggon was allowed to proceed is 
no evidence that the loss was due to wilful neglect 
„without proof that the goods were still in the waggon 
: after the seal was found to be broken. Pat Hast 
“INDIAN Raruway Co. v. Manowar Das-Jat Narayan 452 
— ss, 77, 80—Notice under s. 77 within six 
`~- monthsof delivery to consignee, effect of —‘Loss’ if in- 
oludes ‘non-delivery*—Overcharge, suit for refund 
- . of—Notice, wheiltes necessary — Agent Companies, 
whether liable. 
.* Under s. 77 of the Railways Act notice of loss, des- 
truction or non-delivery ‘of goods must be given 
within six months of the date of the delivery of the 
goods for carriage to the Railway and a notice after 
such time but within six montbs of the date of the 
delivery of the goods to the consignee is not suflicient. 
The word ‘loss’ in s. 77 of the Act includes ‘non- 
delivery,’ or loss to the plaintiff. 
Notice under s. 77 ofthe Actis not necessary for 
.& suit for refund of a sum recovered from the plaintilf 
‘as an overcharge. 
A suit for refund of an overcharge does not come 
. within the purview of s. 80 of the Railways Act and 
. can be instituted only against the contracting company 
and not against its agent companies. ASuro DAYAL 
NIRANJAN Lanv. G. 1. P. Ramway Co., A. IR. 1926 
Lah. 698 e 474 


‘Rangoon Municipal Act (VI 0f1922), s. 80— 
. “Houses”, meaning of-——Cinema theatre,whether house 
. —-Taxation on furniture and fittings. 

The Legislature in enacting s. 80 (2) of the Rangoon 
Municipal Act meant to restrict the meaning of the 
word “houses” to dwellings intended for human 
habitation, and the ennual value as regards them 
was to be the gross annual rapt for which they may 
-be expected fo be let unfurnished. 

A.cinema theatre if not °a “house” within the 
‘meaning efs. 80 72) of the Rangoon Municipal Act, 
but rathera “building” within s. 80 (1) of the Act, 
and in assessing its annual value for Municipal 
taxation, its furniture and fittings as well as the 
building itself may be taken into gecount. R CHETIS 
Prem or R. M. P. V. M. v. Corporation oF RANGOON, 4 
'R.78; A.I. R. 1926 Rang. 177 238 


Rangoon Rent Act (IX of 1925), 8. 12. See INTER” 
PRETATION OF STATUTES 1025 


Recelver—Possession of Receiver, whether diverse to 

` true owner. l 4 
The possession of a. Receiver appointed by Court is 
the possession of the pérson who is found to be the 
“true owner and consequently cannot be tacked on to 
-a prior period. of adverse Possession by a party not 
ultimately held to bethe owner. M Harr SAHIB”, 
` SIvAJI RAJA SAHIB 783 


_ Record Of Rignts, mfitation of names and entry in, 
whethe? create title. See TRANSFER OF Property ACT, 
1882, 6,41 ° 99829 


. % 5. an 8 
Registration Act XVI of 1908), $, 17—Surrender 
a. by widow fo next repersioner — Writing, whether 
ae ssarye.. | i 
*. . There is nothing é 
- * requires any particular trgnsaction to be recorded in 
a : 


A 
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writing; that Act requires. only that when certain 


transactions are so recorded, the writing shall be 
registered. 
lt is not necessary under the T®anefer of Property 
Act or any other enactment’ that a mere extinguish- 
ment of an interest in immoveable property shall be 
in writing. . i 
A surrender by a widow in favour of the next 
reversioner is not a transfer df any kind but merely 
an abandonment of an interest Which the next rever- 
sioner takes in his own right and not because any 
thing is conveyed to him by the widow. -Such aw 
abandonment can be effected without writing though 
if one is executed, it would undoubtedly require re- 
gistration under s. 17 of the Registration Oe gen 


Gaur: Bat v. Gaya Bat : 

S, 17 (1) (b)—Document containing covenant 
tu re-convey ummoveable property, whether compul- 
sorily registrable. 

A document containing a covenant to restore or. 
re-convey property on the happening of a certain event 
coupled with an undertaking not to encumber or 
alienate it in any way does not fall within the pro- 
visions of s.17, cl. (1) (b) of the Registration Act 
andis not, therefore, compulsorily registrable. Pat 
GHANANAND SINGH «v. RAGHUNANDAN PRASAD SINGH 

408 


—~ 8.17 (2) (v)—Partition—Deed reciting pre- 
vious partition, admissibility of. ; 

A document which merely recites a previous 
arrangement to divide and does not itself effect a 
partition is admissible in evidence to prove the pre- 
vious arrangement and the nature of possession. 
R Man Han v. V.R. M.A. L. Fiem,4R.110;A. IL R. 
1926 Rang. 172 876 
S. 17 (2) (vI)—Adjustment of decree affecting 

immoveable property over Rs. 100, whether com- 

pulsorily registrable—C. P.C. (Act V of 1908), O. 

ARI, 7.2. 

A compromise made after decree affecting . im- 
moveable property of the valus of over hundred 
rupees and embodied in a petition presented under 
O. XXT, r. 2, ©. P. C., which has been recorded by 
Court, is exempt from registration. 

An order recording compromise of decree under 
O. XXI, r. 2, O. P. O., isa proper and valid order and 
s. 17 (2) (vi) of the Registration Act applies to it. 8 
OFFICIAL RECEIVER V. TIRATHDAS-MEWARAM 321 


s. 17 (2) (xl)—Receipt in full satisfaction 

of mortgage-debt, whether compulsorily registrable. 
A receipt evidencing the full payment of a mort- 
gage-debt, is compulsorily registrable inasmuch as it 
extinguishes the: mortgage. A JWALA PRASAD v. MOHAN 


e 











LAL, 24 A. L. J. 839; A. I. R. 1926 All 693:48 A. ne 
s À ) 62 

=- 8,22, See TRANSFER oF Property Act, 1882, 

s 59 676 


8. 77—Suit to enforce registration of deed, 
nature of—-Furisdiction of Court-yV aluation, plaint- 
iff's right to fix-- Actual value of land immaterial. 

A guit under s. 77 of the Registratiom Act to enforce 
registration of a deed of conveyance relating ® land 
is nota suit with regard to any land or interest in 
lnd and the plaintiff is efititled to put his own valua- 
tion on such enit, for purposes of jurisdiction. © 
Guram RAHAMAN MONDAL v. SARRKJAN BIBI, 80” 0. -W. 
N, 951; A.J, R, 1926 Cal. 1091 ` =- ` FEB 


ILL f 
“ Religious Offices —Rigkp of worship—Custom 


é 


e 4 


Vol. 97] 
e** $ 


Religious ’ndowment. See TRUSTER 
--+—+—-— Bequest for ‘karedhair’ whether void. 


Ld 


. ~ 


433 


934 

Te- 

cognising transfer and pqgnigion, validity of— Custom, 
- limited to particular class, effect of—Turn of wor- 

sed) if immoveable property—Oral transfer, whether 
valid. 

Religious oğc® are now deemed partible and 
heritable and a custom ‘recognising transfer or parti- 
tion of right of worship cannot be characterised on 
any rational ground as unreasonable or opposed to 
public policy. ; 

Where the custom of transfer is limited to a 
particular class of parsons who alone are competent 
to perform worship, a person who is not covéred by 
‘the custom cannot claim by transfer a right to receive 
the offerings, asthe right to perform the religious 
duty is bound up with the right to receive the offer- 
ings. 

“A tim of worship is not an interest in immoveable 
property and can, threfore, be transferred orally. Pat 
JAGDEO SINGH v. Ram SARAN PANDE, (1926) Pat. 349 
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Suit by trustee to set aside alienation by pre- 
decessor—Limitation, starting point of —Limitation 
Act (IX of 1908), Sch. I, Art. 144—HEach succeeding 
trustee, whether has fresh cause of action —Gift 
of mokurrarirent—Swit to set aside, nature of. 

A suit to set aside agift made by the plaintiffs’ 
predecessor-in-title to the defendant of a portion of 
mokurrart rent payable by tbe latter and for a 
declaration that the plaintiff was entitled to recover 
the whole rent as originally fixed is a suit to recover 
an interest in immoveable property and is governed 
by Art. 144 of Sch. Iof the Limitation Act. f 

Each succeeding mahant does not acquire a fresh 
start of limitation for setting aside alienations made 
by his predecessors from the date of his succession 
‘as mahant and the possession of a transferee of a 
mahant becomes adverse to the institution from the 
date of the unwarranted transfer, or at any rate from 
the date of the death ofthe alienor. Pat Gopanouar- 
JYA Goswami v. Burt KALI CHAUDHURY 637 
i T USt deed, absence 0f— Trust, whether created. 

Even in the absence of a deed of trust, a trust for 
charitable purposes can be held to have been estab- 
lished from long user. M INNASIMUTHU PILLAI v. Lurtz, 
24 L W 286; A. I. R. 1926 Mad. 1029 630 


Remand, what is, See Or. P. C., 1898, 8. 340 801 


Res judicata. See HINDU Law—Jornt FamıLY Pro- 
PERTY 783 
~- Admissibility of judgment inter partes- -Evi- 
dence Act (I of 1872), ss. 11, 18, 33. 
A judgment in a previous suit for possession dis- 
missed on the ground that the plaintiff's suit was 


based on a cause of action which was not subsisting . 


at the date of the suit by. reason of his having 
entered into possession, though it will not operate 
asa res judicata in subsequent suit for possession 
between the same parties, is, however, admissible 
either ander s. 11 or 13 or 33 of the Evidence Act, 
more so, because it is inter partes; and in so far as 
it explains the nature of possession or throws light 
onthe motives or conduct of parties or reproduces 
the admissions mgde by the parties or their ancestors 
and also embodies an authoritative statement of the 
facts which the investigation then held before the 
Cour brought to light, such judgment has very high 
eyidentiary value and may. even shift the burden of 
proof. N Goran Rao v, Gyanam, 9 N. L.J. 215.694 


. P 


See . 


4 
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Res jud lcata—onefd 


$ 
——-——: Co-defengants,  ? i 
‘Per Faster, J—Although as a general rule there 
is no’ eBtoppel by res judicata between co-defendants, 


7 


yet there at® acknowledged. exceptions. Where an’: 


adjudication between the defendants is necessary tg 


give appropriate relief to the plaintiffs, there must be ` 


such an adjudication, and in such a case the adjudi- 
cation will be res judicata between the defendants 
as well as between the plaintiffs and defendants, 
Pat Mauaras BAHADUR SINGH v. Forses, (1926) Par, 
2419; A. I. R. 1926 Pat. 478 
Party ex-parte. 
A-decision does not cease to be res judicata against 
a party merely because he was ex parte in the suit, 
M SURBA AYYAR v. PICHUMANI Ayyar, 24 L. W. 260: 
A. I. R. 1926 Mad. 1144 _"' 601 


Revision—Appeal, whether van be treated as revision 


et raa 


Revision, grounds for interference, ga 


The High Court has power "to treat a memorandum 


of appeal as an application for revision. 

Where a Judge bases his judgment on his view of 
the premises in dispute and on ex parte and non-judi- 
cial enquiries on the spot, without considering mate- 
rial evidence his proceedings are illegal and can be 
set aside in revision. R SAKEENA BIBI v. ©. STEPHNS, 
42.221; A. I. R.1926 Rang 905 1025 
———--——, whether may be treated as appeal. 

An application for revision may reasonably be 
treated as an appeal where a revision does not lig 
and an appeal lies. $ Sava Harria v. Ma Pwa Sa, 4 R. 
247; A. I. R.1926 Rang. 192;5 Bur. L. J. 143 1037 


Sale of goods—Damages for non-acceptance of goods 
measure of-—Market price, 
_ formgnce, change of, on account of purchuser— 
Cartage charges, whether allowable. 
_Ina suit by a vendor for. damages against the 
purchaser for non-acceptance of goods, where there ig 
an available market for the goods, the difference be- 
tween the contract price and the market price on the 
date of the bfeach is the amount of the damages 
prime facie payable. . ` 
Where the seller alleges tha? there was no market 


for the goods for a pertod subsequent tp the breach, 


onus-of—Place of pera. 


the onus is upon him toenake,out sucle4 special case, 


. Where the place of performancesis changed to sui 
the convenience of the purthaser, the latte is Dd 
to pay the cartage charges incurred by the vendor jn 
order to perform the contract’at the place, selected bhy 
the purchaser. M RAMALINGAM CHETTIAR v. GOKULDAS 
Mapavat & Co. 51 61. L. J. 243; (1926) M. W. N. 691. 
A. LR. 1926 Mad 1021 871 
———— Goods described as being subject-matter of 
previous contracts—Term, whether part of dscripe 
tion of goods—Tender of goods not answering dese 
criptign, validity of—Contract Act (IX of 1872) 
s. §8—Examination of goods, refusal to allow, effect 
vof—Guarantee—Mere recommendation, whether 
amounts to guarantee, . ` 
If the description of the goods tendered under g 
contract of-sale is different in any respect from that 
in the contract, they are not the goods bargained 
for and the other party isnot bound to take them, 
It must be shown not merely that the goods gre equals 
ly good but that they are the same ie as the 
parties have bargained for, 5 | 

Where the defendant agreed to sefl tè the plaintiff 
goods which the former gad purchased ffom KR. A, 


& Sons who had -purchased- they .frtm T. Iyer 


who in turn půrchased them from certdin mills, the | 
para ae R y 


4. 


26 * 


I, 


205. 


{Y 


* 


p" LA is . 
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401 goods--coneld. Mi 


< z s f a 
-.cerm to the effect that the goods formed the subject- 


‘matter of certain specified previous’ contracts, cor- 
stituted a part of the description of the * goods’ gbing 
‘to the root of the contract and the plat was not 
bound to accept goods which did not answer this 
"description, e 

The seller is bound on request to afford the buyer 


a reasonable opportunity of examining the goods for 


| the purpose of ascertaining whether they are in con- 


. formity with the contract. 


Where he unreasonably 
refuses to comply with the buyer's request, he com- 


> mits a breach of the contract. 


Per Spencer, J.--A mere recommendation by C that 
A should buy goods from B will not entail on C the 
consequences that might flow from his guaranteeing 
that A will not suffer ahy loss if he takes up B’s offer 
of sale. M MUuTHU Agu, V. ALAGAPPA CHETTIAR V. 
KRISHNIAR 866 
‘=t —— Tender of goods by seller—Payment not due, 

‘demand of—Tender, validity of. 

A tender of goods under a contract, by a seller 
coupled with a condition that the buyer must make 
a payment which had not really become due is 
invalid in law and does not entitle the seller to 
damages for non-acceptance of goods M RayaLu Ayyar 
v. RAMUDU Ayvar, (1926) M. W. N.588;51 M. L. J. 
351; A. I R. 1926 Mad. 934; 49 M. 869 443 
Santhal Pargannas Settiement Regulation 

(iil of 1872) 3. 27—Landlord's interest in raiyati 

holding, whether saleable. 

Section 27 of the Santhal Pargannas Settlement 
Regulation III of 1872 prohibits the transfer by a 
raiyat of his right in his holding or any portion 
thereof by sale, gift, mortgage or otherwise; if does 
not prohibit the landlord from transferring hisor her 
interest in a raiyati holding if the landlord by some 
means or other comes into possession of such holding. 
No doubt the possession of the landlord is the pos- 
session of the land as raiyati land and not as zeratt 
or proprietor’s private land, but so lang as the pro- 

rietor remains in possession of this razyati land, the 
interest which he has ip such raiyati land to remain 
in possession is liable to transfer and sale. Pat 
Sarpa DEVI 
570; A I.R. 1926 Pat. 444 s? 210 


Specific werformamce-sAgreement to sell land 
by manager of joint Hindu family—Suit against 
manager alone—Rights* of other co-parcener.— Sub- 
sequent purchaser with notice—Right to re-amburse- 
‘ment of amounts paid to discharge mortgages on pro- 

erty. 
Nb specific performance of a contract for the 
gale of land is decreed against a subsequent pur- 
chaser with notice of the prior contract, the pur- 


chaser is entitled to claim a charge upon the property’ 
for moneys properly paid by him towards the dis-, 


charge of mortgages upon the property. 4 
Where a suit for the, specific performance of an 
agreement to sell land éntered into by the manager 
of a joint Hindu family js brought against. the 
manager only, and not against the other members of 
the family, the rights of the latter, if so minded to 
challenge 6 the providence of the sale, must be 
preserved.” P C°Nasir-vo-Din v. AHMAN HUSAIN, A. L 
1926 «P. C. 109;3 O. W. N. 731; (1926) M. W. N. 
6 


£12 e * i 543 
Specific Rellef Act l of 1877), $. 9—Decree for 
possession, effect of Suit or mesne profits, whether 
. Makntamabie : 
a: tity oe kani 
. . 6 
>, e 
TP 3 a 
* =- a ë 


INDIAN GASÉS. 


aM Locuan, (1986) Par. 254; 7 P. L. T. - 


Specific Rellef Act—concld. 


A -person who has obtained a decree’ under s. 9 of 
the Specific Relief Act is eetitied te recover mesne 
profits from a person in possession,other than the true 
owner, Itis for the person in possession to prove 
hat hehas a superior right to possession and to 
appropriate the profits. 

Anact of wrongful possession is $n act of trespass 
which gives rise toa cause ‘of action to a suit.for 
damages in tort. N Naco v. MULTANMAL 1028 


S. 31—Compromise decree—Suit to rectify 
mistake, whether lies—Compromise decree, whether 
‘instrument in writing’. à 

Where a mistake is committed in drawing upa 


warana 5 





compromise petition and it finds place in the decree . 


embodying the terms ofthe compromise, a suit lies 
under s. 31, Specific Relief Act to rectify the mistake 
in the decree. 

A compromise decree is an instrument in writing. 
Mo VALLIAKKAL v. KARUPPA Gounpan, (1926) M. W. N. 
714; 15 M. L. J. 464; A. I. R. 1926 Mad. 1146 


Succession Act (X of 1865), ss. 116, 117—Will 
—Construction—Gift over to grand-daughter if no 
grandsons are born in particular time—Gift to 
grandsons void under rule in Tagore case—Gift 
over, whether fails—Intestacy. 

The terms of a Will were as follows: —“I give and 
bequeath the whole of the residuary estate to my 
grandson or grandsons who may be bornor will be 
born to my son K, S. N. within 10 years after my 
death; if there shall be no such grandsons to be born. 
as aforesaid, the whole of my residuary estate is to 
be divided equally between my grand-daughters after 
the death of my said wife.” <A. codicil of a later 
date provided that the distribution of the residuary 
estate among the grand-daughters should take place 
after the death of the testator's wife, daughter-in- 
law and son. There was no grandson in existence on 
the date of the death of the testator which happened 
afew days after the date of the codicil, but one was 
born within two years after his death. On a construc- 
tion of the Will: ` 

Held, (1) that the bequest in favour ofthe grandson 
was invalid under the rule in Tagore case as being 
in favour of a person not in existence at the death of 
the testator. 

(2)-that the gift over to the grand-daughters was 
intended to be dependent on the particular condition 
that there was no grandson born within 10 years o 
the testator’s death and since a grandson was so born, 
the gift over in favour of the grand-daughters failed 
and s. 117, Succession Act, applied to the case; 

(3) that as the gift to the grandson was invalid and 
the gift over to the grand-daughters failed by reason 
ofits being subject to a contingency which actually 
happened, there was an intestacy and the heir-at-law, 
the grandson, in the absence of his father would 
take the entire residue of the estate. 

Per Ramesam, J.—The intention of the testator 
was that the second gift should not take effect unless 
the failure of the first happens in the particular man- 
ner mentioned in the Will. N OFFICIAL ASSIGNEE oF 
MADRAS v. VEDAVALLI THAYAEAMMAL, 51 M. L. J. 182; 
24 L. W. 195; A. I. R. 1926 Mad. 936 63 


Succession Certificate Act (VII bf 1889), s. 4— 
Dividends payable to scheduled creditors of insolvent 
under s. G4, Provincial Insolvency Act (V of 91220) 


certificate if necessary—Framing of schedule, whe» «a 


ther amounts to decree, 


920° 


sy 


a 


+ 
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Succession Certificate Act—concld. 


e 
. Section 4 of tlte Suetdsion Certificate Act is oly 
applicable to decrees and orders fer the payment of 
debts and dces not applye to payment of dividends to 
the scheduled creditors of an insolvent under s. 64, 
Provincial Pnsolvency Act. 

The adjudication of the Receiver on the claims of 
the creditors is sufficient protection to the estate of 
the insolvent since no further creditor can come in 
to prove against the insolvent's estate. 

Under the Provincial Insolvency Acts III of 1607 
and V of 1920, the framing of a schedule gi creditors 
is not to bs deemed a deeree in favour of the eredi- 


tors. M OMAYACHI v. RAMCHANDRA IYER, (1926) M. W. 
N. 560; 24 L. W. 279; 51 M, L. J. 349; A. I. R. 1926 
‘Mad. 899 “441 


“Suit, right to— Vested right. See Cuota Nacrcr Tex- 
ancy Act 1908, s. 139A 608 


Surety, his relationship with principal whether that 
of joint debtors—Amount, exclusive recovery of, 
from surety—Remedy of  surety—-Anticipatory 
action, whether maintainable. 


In one sense all sureties are only joint debtors so 
far as the creditor is concerned; but in a special 
sense, a surety is only a surety and not a joint debtor, 
though thé creditor 1s entitled toa joint and several 
decree or even can exclusively sue the surety. In aither 
case, if the amount is exclusively recovered by the 
creditor from the surety or one of the debtors who 
has not received its benefit ‘at the time of the bor- 
rowing, it can be recovered from the principal debtor 
or the joint debtor respectively; but the exact form 
of the transaction is important. Ifa persen is really 
a surety, he can be indemnified in an appropriate 
cass, before actual payment, by a properly constituted 
anticipatory action. M MOHIDEEN BATCHA SAHIB »v. 
SHEIKH Davoop Sans, 51M. L. J. 203; (1926) M. W. 
- N. 667; A. I. R. 1926 Mad. 1035 491 


Thanadari lands—Setilement by Collector, effect of 
—Burden of proof—History of Thanadari lands— 
Resumption and re settlement with zemindar, effect 
on mokurrari lessee. 

While both lakhera? lands and thanadart lands 
were excluded from the operation ofthe Permanent 
Settlement, lakkeraj lands weie neither assessed nor 
settled with the zemindar while thanadori lands 
were settled with the zemindar hut excluded from 
the operation of the Permanent Settlement in the 
sense that the resumption and re-assessment thercof 
was reserved by the Government. Resumption in 
connection with thanedart lands properly so-called 
was concluded within a short time after the Perma- 
nent Settlement and the zemindars were not allowed 
to enjoy the produce of such lands or allowances 


granted in respect of them to the detriment of the pub- ` 


lic eo for any considerable length ‘of time after- 
wards. 

Though the probability, therefore, is that thanadari 
lands have been resumed and have become Govern- 
ment lands, a person claiming under a settlement 
from the Collector on the lands having been resumed 
isontitled togprove that-the resumption took place 
on the footing that the lands were thanadari or that 
the proceedings relatingto the resumption were such 
m@ were sanctioned bythe Regulations or were in 
accordange therewith and could show by other eyi- 
dence as well that the dands were thanadari lands. 

Whether lands beethanadart lands made resumable 


“by Governmenf by Bengal Permanent Settlement 


GENERAL INDEX. 


I. ' y 
iS 
,Thanadari lands~condld, 


Regulatigg ‘I of 1793 or other chakran lands to he 
noexed to the malyuzary lands under Bengal 
ecennial Set.lement Regulation VHI of 1793, resymp- 

tion and re-settlement witle the zemindar does not 

affect the rights of a person holding them undera 
mourasi mokua} from ihe zemindar. GO Risuyxrsyu 


Law v. MANDAKINI Dasi, 44 C. L. 3.7; ACE R. 1926, 
Cal. 1185 : 678 


Transfer of property. See ALSO VENDOR AND PŮR- 

CHASER ` 

void—kefund of .purchase-money. 

A vendce is not entitled to refund of purchase- 
money, if by reascn of bis conveyance being void 
under the law he is deprived sof the benefit thereof. 
S Mir ALI Nawaz v. MIR SALI ASGHAR 124 


Transfer of Property Act (IV of 1882), ss! ‘3, 
oe of ejectmemt to tenant's agent, validity 
ap l 
Unless a tenant is prepared to accept the shorter 
statutory notice of fiftven days and not to ask for a 
customary notice ofa longer period it is not open to 
him to claim that he should be served withthe notice 
in the manner preseribed by s. 106 of the Transfer of 
Property Act and in the latler case the service of 
notice on an agent of the tenant is sufficient and 
when so served, itis not necessary to prove that it 
actually came to his knowledge, if agency is estab- 
lished. § Haroon Hast Hanin v. MEHERALI Div 
MAROMED 577 
S. 6 (@)—Claim for money for cutting bark, 
whether claim for damages. 
| & claim for money due under a contract for cutting 
avarant bark from certain trees cannot be treated as 
enefor damages, and is, therefore, properly assign- 
able. M Ramaswamr CuHETTIAR 1, ABDUL KUDDUS SAHIB, 
(1926) M. W. N. 633; 24 L. W. 310; A. I. R. 1926 
Mad. 978 | 548 
~~ § 6 (e)—“Mere right to sue,” meaning of— 
» Right to profits collected by Lambardar, whether 
transferable. 

The right of a “o-sharer in a vlage to recover 
from the Lambardas kis share of pfolits collected by 
the Lembardar is a transferable right, and is not a 
“mere right to sue’ w&hin s. 6 (e) of the Transfer of 
Property Aci. 

The expression “mere*right to sue” in s.6 (c) of 
the Transfer of Property Act, can be defined as ine 
cluding only th®se personal rights that die with the 
holder of them; they caunot bo inherited and, there- 
fore, cannot -be transferred. Actionable claims that 
can be inherited can also be transferred. The test 
is the question whether the right to sue would sur- 
vive or not on the death of the person holding it, 
N DLacumr NARAIN v. DHARAN CHaxn, 9 N. L. J. 100; 
22 N. L. R. 108; A. R. 1926 Nag. 396 189 
S. 39, See Hinav LAW-— -MAINTENANCE 194. 
S. 41—lutation of. names and entry. in Re- 

e cordof Rights, whether create title—Purchaser acting 
on entries merely—-Good faith--Burden of proof. 

It is of the essence of s. 41 of the Transfer of 
Property Act that the conduct of the regl owner must 
induce a belief in the transferee thag the transferor 
had power to make the transfer. > 

Mutation of names by itself cfeates na proprietary 
title but is merely agstatement ofsi facts whtch 
existed as,to the possession of the Bivpefty. °% ° 

A purchaser who acts upon a mutation only or 
any entry inethe Record of Rights,eas exyidegce’:f 
title, does sq at his zisk, as neither of fhe entri¢iy 
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<- way the place of a title-deed and' the burden 
vof which law lays upon him to prove that K 

aed in good faith is consequently enhanced. 
,MOHMAD Susar v. CHANDE 988 


8. 47—Vendor and purchaser- Construction 

_ of document—Sale by tenants-in-common—Jomi 
` contract—Sind Encumbered Estates Act (XX of 1896) 

3. 29, 

: Two tenants-in-common sold half of their land at 
a time when one of them, having been, under the 
provisions of Sind Encumbered -Estates Act, released 
from the management, was incompetent to alienate 
more than a life-interest it his estate. The sale-deed, 
after saying that an ‘undivided half of the entire 
land had been sold, recited, “that the vendors as’ well 
as‘their heirs and assigns, have thereafter no right, 
claim or interest whatsoever.id the said property sold; 
that the owners are responsible for any risk whatso- 
ever; that if the purchasers sustain any loss whatsoever 
the vendors and their heirs and property shall in 
every way remain bourd and liable therefor; that 
if the land sold is proved to be mortgaged previously 
or if any objection, claim or dispute whatsoever arises 
the vendors are liable forall such responsibility toge- 
ther with costs and risks.” After the death of the 
owner released from management, his heirs contended 
that their interest in the property was not affected 
by the said sale. The vendees, on the other hand, 
inter alia, contended that in that case, the whole and 
not only half of the interest of the other co-owner 
passed to them: 

Held, (1) that the contract in question was not a 
joint contract, and each of the vendors purported to 
sell 4 annas out of his own share; 

(2) that the interest of the co-owner who had beeh 
under management did not pass to the vendees beyond 
his lifetime, but that half of the interest of the other 
co-owner, that is to say, one-fourth of laftd passed to 
the vendees by éhe sale. S Mir ALI Nawaz v, MIR ALI 
ASGHAR , 124. 


s. 51SImprovement by bona fide transferee 
—Option to pay compenstition % sell interest, who 
can exercis. > ` 
Under s. 51- of the Transfer of Property Act, the 

option rests with the pegson seeking to-eject the 

transferee to elect as to whether he will pay the 
value of the estimated improvement on the one hand 
or on the other hand sell his intere€t to the trans- 
feree at the then market value thereof irrespective of 
the value of the improvement. B Narayan NANAJEE 

GAYADHANI V. GANESH TRIMBAK GAYADHANI, 23 Bom. 

L.R. 993; A. I-R. 1926 Bom, 599 700 

—__——- 8 §3—Joint Hindu family—-Partitionswhe- 
ther transfer. 





A partition among the members of a joint Hindu’ 


family is a transfer to which the provisions of s. 53 

of the Transfer of Property Act would be applicable. 

M RAMASWANI CHETTIAR V. KAWHAMUTHU THEYAR, 24° L. 

W. 180; (1926) M. W. N. 641 7 

~ §, 5 9-—Deposit of title deeds outside Presi- 
dency Toigns, effect of. 

An reat apaa A deposit of title-deeds 
can be effected only in the Presidency Towns men- 
tioned in g. 59 df the Transfer of Property Act. 
“The mere desit of documents outside such limits 
cannot opérate eyen as a further security inasmuch 
as afusxther security can he created only by way of 
jrapdteame Pat DARBARI LAL v KHBTRASHANDRA MITRA 
j 5 ; š se. a` 2 2391 
+ å i 
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8, 59—Registratian Aet (XWI of 1908), s. 22 





—Mortgaged properties, description of, by reference’ 


to other registered documents—Subsequent addition 

of survey numbers, without fresh attestation— 

Alteration, whether material—-M ortg@gc,@ validity of. 

A mortgage document which is complete as it 
stands after the executant and the attesting wite 
nesses have signed, does not become invalid by 
addition of other details as further definiticn of the 
properties for the purpose of registration. 

Inthe body of a mortgage docfiment all the pro- 
perty which had been charged was described as the 
property contained in certain registered documents 
of which numbers were given and those documents 
were declared to be handed over to the mortgagee. 
At the time of presentation of the document for 
registration, the survey numbers of the items mort- 
gaged were added, but the executant alone again 
signed andthe attestators though present did not 
themselves sign a second time: 

Held, that the addition of the survey numbers did 
not constitute a material alteration of the document 
and the mortgage was not defective as regards 
attestation. 

The fact that in the above case, one of the survey 
numbers was omitted to be added did not affect 
its liability, since by reference to the documents 
described in the body of the document which was the 
operative portion, the number could have been ascer- 
tained. M KRISHNA IYAR v. PonappaA Napar, (1926) M, 
W. N. 659; 24 L. W. 375; A. L R. 1926 Mad. 1060 676 


S. 60—-Tender, whether necessary before 
suit for redemption.. : 

Section 60 ofthe Transfer of Property Act only 
defines the right to redeem and does not lay down 
that tender ofthe mortgage-money is a condition pre- 
cedent to the institution of a suit for redemption, Pat 
DINANATH Rar v. Rama Rar (1926) Pat. 286; A.L R. 
1926 Pat. 512 < 348 


———— 5, 63—Accessions to mortgaged property— 
Mortgagor'’s duty onredemptionto set up his claim 
and to tender costs of acquisition. 

A mortgagor who does not, on the expiry of a mort- 
gage, setup his claim to accessions to the mortgaged 
property and tender tothe mortgagee the cosis in- 
curred by him in acquiring them, but on the other 
hand allows the mortgagee to remain in possession of 
them as an occupancy raiyat, cannot, on a subsequent 
occasion, be allowed to put forward a claim to them 
on the ground that they are accessions. Pat Ram 
Lacax SINGH v. Mrs. Mary Corrin, A. LR.: 1926 Pat. 
5712 3 uoa ; 159 
~* S. 81. See MortTGAGE-DECREE 601 
———- S$ 83-—~Deposit—Subsequent interest on 

mortgage—Arrangement amongst mortgagees, effect 


banana 








af. . 

Where there is a dispute among the members of 
a mortgagees’ family as to who is entitled to receive 
the money and give a valid discharge to the mort- 
gagor or if there is any dispute atthe time, which 
cannot be determined by a layman as to who the 
real person entitled is, the mortgag 
the money in Court and ask the Court to decide and 
pay the amount to the person who may be éntitled. 
But, where there is no such dispute it is not open 
to. the mortgagor to deposit'the money in Court or 
ask the Court to determime who should receive it. 

Any arrangement interse between the members 
of the mortgagees’ family is not, binding on the 


can deposit . 


sf 4 6 
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$ 

. mortgagors, undess the? are parties to the arrange- 
“ ment or unless they consent to abide by it. 

' The karnavan ofa Malabar tarwad stands in an 
exc2ptional position. He is the only person entitled 
torepresem the family and demise property belong- 
ing to the family arid to give a discharge in respect 
of..ontstandings due to the family although his 
powers can be curtailed by an arrangement entered 
into among the members of the family. 

Where a karar amongst the members ofa Malabar 
tarwad which wa? the mortgagee, did not, deprive the 
karnavan of his ordinary powers and the mortgagor 
instead of tendering the money to the karnavan de- 


posited the amount into Court under s. 83, Transfer | 


of Property Act, and asked the Court to decide 
whether the karnavan or ancthar member was entitled 
to récover the amount under the terms of the karar 
amongst the members of the family : 


Held, that the inclusion of the junior member in. 


the petition being wrong, the deposit was not pro- 
_per and the mortgagor. was bound to pay interest on 
the mortgage subsequent to the date of the deposit. 
-M Orror Vasava MENON v. VALIA KONIKKILIDATAIL, 
(1926) M. W. N. 648; A. I. R. 1926 Mad. 1087 735 
$. 89. See MORTGAGE 594 
— 8, 99. Sec. P. 0., 1908, O. XXXIV, zR. 14 


8. 99—Sale in contravention of, not void but 
irregular. 

A sale in contravention of the provisions of s. 99 
ofthe Transfer of Property Act is merely irregular 
- and, therefore, valid unless it is set-aside before its 
confirmation. A TEJPAL v. KALYAN 25 
$. 101—Purchase of property subject to 

attachment—Payment of prior mortgage by purchaser 

—-Sale held void as against auction-purchaser— 

Purchasêr, right of, to charge on property for 

amount paid to discharge mortgage—Intention to 

keep prior mortgage alive— Presumption. 

Where mortgaged property is sold to a third per- 
gon while under attachment in execution of a money- 
decree and the purchaser pays off the mortgage, it 
must be presumed that he intends to keep the mort- 














gage alive, so that, although his purchase is void as 


- against the claims of the auction-purchaser in execu- 
tion of the decree he is entitled to a charge on the 
proparty for the amount paid by. him to discharge 


the previous mortgage. : 
: YELAMARTI Ramanna, 51 M. L. J. 358; (1926) M. W. N. 





737. 24 L. W. 444; A. I. R. 1926 Mad. 1082 932 
s, 106. See TRANSFER OF PROPERTY Act, 1882, 
B. 3 +2 o. ' : -577 - 

- s. 107 —Right to cut and remove bark from 





trees—Lease or license-—Writing and registration, 
whether necessary. 


A transaction by which a person confers upon an- ° 


other the right to cut and remove the avaram bark 
from the trees on hisland without any further right 
does not amount to a lease but amounts only toa 
- license. Section 107, Transfer of Property Act, does 
not apply to such & case and the license does not 
require a registered instrument for its creation under 
the law. M RAMASWAMI CHETTIAR v. ABDUL Kuppus 
. SAHIB,- (1926) M. WN. 633; 24 L. W. 340; ATT. R. 1926 
Mad., $78 PN 548 
ag — 8, 116—Notice by lessee of termination of lease 

—-Holding over. 

Where a lessee for a torm after the expiry of the 


period of his leasé* gives notice to the lessor termi- . 


nating the lease, but continues in possession, the 


“m 


M APPANNA Prakasa Rao v. . 
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‘notice must be held to have been waived by. the 
conduct of the lessee,who holds over. The principle 
“of s. 116, Transfer of Property Act will apply to the 


case and the lessor is entttled to sue for reat. M 
e VENKATACHALAMAYYA PANTALU ~v. GEDALA SIMHADRI 
Narpu, (1926) M. W. N. 687, 24 L. W.564; A. L R.1926 
Ei 933 


Mad. 1071 
~—— $, 136—“Trafic im," meaning of—Assign- 
ment of arrears of rent, whether prohibited. 
While the expression “traffic in” in s. 136, Transfer 
of Property Act, may in certain circumstances in- 
clude the transaction of sale, it connotes something 
more than a mere sale. But whether a mere sale 
would amount to “traffifing’ in any particular cir- 
cumstances is a questiog of «fact. - g 
A mere sale of arreafs of rent by a legal prac- 
titioner isnot invalid ynder s. 136, Transfer of Prêperty 
Act. Pat HirbAY NARMAN SINGH v. JUGAL PRASAD 
SINGH 373 


Trespasser—Tenant continuing in possession, whe 
ther trespasser. See LANDLORD AND TENANT 893 
—, when entitled to compensation or removal 

of material. See COMPENSATION FOR IMPROVEMENTS 
394 


Trust—Dedication to public, inference of, from publi¢ 
user—-Mixed question of law and fact. See O. P, 
O., 1908, s. 100 853 


Trustee—Co-trustees-—HExzecution of bond by one 
without expressly charging temple property—Suit 
after death of executant against other trustees— 
Decree against temple properties—Subrogation. 
Where one of three trustees of a temple executed a 

abound in favour of the plaintiff in discharge of prior 
loans incurred for temple purposes but there were no 
express words creating a charge on the income of the 
temple or its properties, in a suit on the bond by the 
plaintiff dfter the death of the executant trustee 
against the other trustees: . @ 

Held, (1) that no decree @ould be passed against the 
temple propertiestin the hands d the defendants 
trustees who werenq parties to Mie suit document; 

(2) that the bond having bef executed by only one 
of three trustees wés not binding ch the temple; 

(3) that since the deceased .trustee’s legal repre- 
sentatives were not parfies.to the suit, the plaintiff 
could not ask fora decree against the temple proper- 
ties by subrd@mation to the'rights of the deceased 
trustee.. os : f 

-There is a presumption that when a trustee signs 
a promissory-note, be intends to incur an individual 
responsibility, because he does not represent any other 
pergon in law. l : 

When a trustee borrows money for purposes of a 
trust upon a promissory note with a personal under- 





‘ taking the creditor cannet be given a decree charg- 


ing the amount against the trust property. . < 
- Whether a bond egecuted by a trustee creates a 
liability on-the trust must be determined on the 
wording of the document itself and without reference 
to extrinsic evidence. ~° : 
Although there is nothing AD pan Ya one of the 
trustees of a temple being permitted toesupervise the 
routine work, there can be no %ereral guthorigation 
by. the other trustees permitting the sc®called mantg- 
ing trustee of a temple to incur debf#on behalf df th£ 
temple and crente a charge on the Temple properties. 
For so doingethe express consent and eauthgrisation of 
the other trustees kefgrehand is essential, es 
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_ « ‘Go-trustees form, as it were, one truste@and must pay—Renewal of mortgage bYy*vend&r to save property, 
< exercise the powers of their office in their joint cap- from foreclosure—Suit against purchaser for 
city and cannot act sgparately. M KRISINASWANI amount of renewed morigaye, nature of-—Limitation 
NAIDU v, VARNIKALINGAM PILLAI A. I R. 1926 Mad —Damnificalion—Limitation Act {1X of 1908), 
1199 : l 4834 Sch. I, Arts. 62, 88, 111,116. . f 
b OTE i The consideration for a sale effected by a registered 
Trusts ethers 1882), SS. 34, 49—Procedure—  sajc:deed was that the purchaser would pay a mort- 
» Order directing co-trustee to pay a sum of money to gage of some other property of the vendor and in- 


- , another co-trustee, validity of. 
` An application under s. 31 ofthe Trusts Act is an 
independent procedure analogous to originating sum- 
mons for-direction or advice of the Court in matters 
relating to the trust. . 
. Secfion 34 of the Trusts Act relates only to matters 
$ in which a trustee in oftder? to protect himself asks 
the advice or opinion of the Court on.any question 
respecting the management sr administration of the 
trust property. > 
A Court can, under s. 3t of the Trusts Act authorise 
a trustee to advance money himself or to raise’ money 
on the security of the trust property or otherwise, for 
carrying’ on the trust but an order directing a co- 
trustee to pay a specific sum of money to another co- 
trustee cannot be passed under that section or under 
s.49 CO NARENDRA Nats Dey SIRCAR v. PROMILABALA 
Dassi, A. I. R. 1926 Cal. 1225 341 


U. P. Land Revenue Act (IH of 1901), ss. 119: 
233 (K)—Jurisdiction of Civil Court—Suits relating 
to partition proceedings—Revenue Court—Juris- 
diction to partition trees. ` 
The decision of the question whether a suit is 

barred from the cognizance of Civil Courts by s. 233 

(k), of the U. P. Land Revenue Act depends on 

whether the plaintiff's claim is made in accordance 

with the partition or is made in contravention of the 
same. A suit which is practically fora declaration 
that the entries made in partition are wrong cannot 
be entertained by a Civil Court. sos ee 

A Revenue @ourt has power to partition trees ein 
the course of partition pYoceedings. A RAMESHAR Das 

v. SaHam Lar, L&R. TA. 41 Bev. è 544 

S, 23% (K)—Swit fow possession of land 

allotted to plaintijMby conrpromise— Jurisdiction of 
Civil Court. | 
A suit, in which plaintiff seeks possession or con- 

firmation of possession of Tand which was allotted -to 
him by a compromise between the parties, is cognis- 
able by a Oivil Court. A MAHABM SINGH v. DEBI 

OHARAN SINGH, L. R. 7 A. 389 Rev.; A. 1 R. 1926 AL. 

723 350 

U, P. Municipalities Act (H of 1916), s. 314—Dis- 
obedience of notice—Prosecution, how initiated— 
Receipt of copy of resolution of Board, wpether 
sufficient to start prosecution—Sentence of daily fine, 
legality of. e 

“A prosecution under s. l4, U. P. Municipalities Act, 

can be started by a Magistrate upon receipt from the 

President of the Municipal Board of a copy ef a 

resolution passed by the Board that the accused 

should be prosecuted for disobedience of a notice. 
The passing of a sentence of a daily fine so long as 
disobedien€e gonfinues iseillegal. AHUSAIN v. NOTI- 

FIED AREA, MAHOBA, 27 Or. L. J. 1120; L. R.7 A. 182 

a Gre P a : 432 


$ 8 , 
* Vendor andarurchassy. 
See Aso (i) WRANSFER or PROPERTY. œ 
i * (ii TRANSFER of Property Act. 
> ee, MP : 
At. Agreement by purchaser to pay morigage over 
“Ne other property of vendor——Patiure ‘of purchaser 1o 
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. demnify, him against all claims of the mortgagee, 


The purchaser having failed to fu} fil his undertaking, 
the vendos, in order to save the mortgaged property 
from being foreclosed, induced the mortgages to 
accept a renewal of the mortgage and then sued the 
purchaser for the amount for which he had re-mort- 
gaged the property: 

Held, (1) that the suit as laid was one for com- 
pensation for breach of contract by the defendant ; 

(2) that the suit was governed by Art. 116, Sch. I 
of the Limitation Act; 

(3) that the execution of a new mortgage amount- 
ed to payment and hence damnification, N VINAYAKRAO 
v. SHRIPATRAO, 9 N., L. J. 107; A. I. R. 1926 Nag. 429 

18 
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Coniract for sale of immoveable property— 

Defective title—Burden of proof. 

The burden lies heavily upon a person who alleges 
it to prove that a purchaser of immoveable property 
agreed to take the property with a defective title, 
S APDULALI MOOSABHOY v, Goxaupas Ilargi, 19 S. L. R. 
269 


~- Purchaser directed to discharge prior mort 
gage—Amount reserved not paid being insufficient to 
cover entire amount due—Interest—Liability of 
purchaser—slortgage-decree. 

Under a sale-deed the consideration amount was 
retained in the hands of the vendee who was durect- 
ed to pay the amount towards a prior mor, gage 
created by.the vendor who undertook that if there 
should be any deficit inthe amount directed to be 
paid towards the mortgage, he himself would dis 
charge the sum in full. It was known to both 
parties that the amount left with the purchaser 
would be insufficient to cover the entire amount 
due on the mortgage. In a suit on the prior mort- 





age: 
Wd that the ordinary rule of vendor and pur- 
chaser must be applied and the purchaser was liable 
for interest on the amount reserved which was not 
paid by him cven though the vendor was not ready 
with the balance and the vendor would be liable to 
make good any Joss to the vendee only if the vendes 
had paid the amount due hy him. 
ə Ordinarily the purchase-money reserved with a 
evendee must be treated as deposit in the hands of the 
vendee which is payable to the vendor, and not as 
security for the discharge of incumbrances. N Kasivasr 
CHOKKALINGA TAMBIRAM v, RAMANADAN, 24 L, W. 257; 
A. I. R. 1926 Mad. 1031 586 


—-—-~— Sale-deed, construction of—Warranty of title 
—Prior mortgage—Sale in execution of mortgage 
decree—Vendee's right to refund of puchase-money 
—Tender of lesser amount by vende effect of. 
Under a sale-deed, the vendors agreed to convey ta 

the vendees a clear title subject only to the ‘payment 

ofa previous’mortgage for which a specific sumevas 
resgarved with the vendees out of the sala price. Tha 
vendees tendered tothe*mo&stgacee a lesser sum than, 
that reserved. The amount due Was much more than 
the amount reserved. The mortgagees sued on the 
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‘mortgage and the property was sold in execution, In 
a suit by the vendees against the vendors : 


Held, (1) that the sale was really of the property ` 


freo from al i@cumbrances subject only. to the liabil- 
ity of the vendee to pay the amount reserved, and was 
not a sale of the equity of redemption alone; -~ 

(2) that the fact that the vendees tendered only a 
lesser sum had no effect on the rights and liabilities 
of the parties, as the amount due was more than the 
amount reserved ; ® 

(3) that the vendees were entitled on the basis of 
the warranty for title to a decree against the vendors 
for the purchase-money paid and the costs incurred 
by them in defending the mortgagee’s suit. A 
RAUSHAN LAL v. GAPPU i 587 
- Transferors title by inheritance—Duty of 

transferee. 

Where the transferor traces his title by inheritance 
it is incumbent on a transferee to use reasonable care 
in ascertaining vahether the transferees were the 
only persons on whom the inheritance devolved or 
there were some other co-heirs also. N MonMap 
SusaT v. CHANDBL 988 


“Vajlb-ul-arz—Thalwa—lights of malguzar to 
nure Dabourers or artizans having cultivation in 
another village, whether thalwas. 
Clause 6 of the wajib-ul-arz of the village Pahuni 
in the District of Bhandara cannot be interpreted to 
mean that the malguzar of the village is entitled to 
the manure only if and when the thalwa actually 
grazes his cattle on the banjar. The correct inter- 
pretation is that the malguzar is entitled to the ma- 
nure irrespestive of the place in the village where it 
is deposited, for the thalwa’s right to graze his 
cattle in the village is consideration for the malguzar 3 
right to manure. 

The word ‘thalwa’ includes all those persons who 
reside in the village and who bave no cultivation in 
the village concerned even though they have cultiva- 
tion in any other village. N GOVINDRAO SvuBEDAR V. 





Tima Lap 1001 
~Will—Bequest for ‘kar-e-khair', whether void for 
qneertaiity. 


A devise or bequest for such ‘kar-e-khair’ (charit- 
ble act) as the executors consider deserving, 19 
void for vagueness and uncertainty. O RADHEY SHYAM 
v. RADHEY Lat, 3 O. W. N. 714 934 
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“Will an estate for life 
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mamat Construction—Hstate for life and widdw's 
` estate—Vested and contingent interest-—Genuineness 

of Will—-Limited grante of Probate on former 
a occasion, effect of. ` 

A Will executed in the year 1877 provided that on 
the death of the testator his wife K. would 'be entitled 
to hold possession of the moveable and immoveable 
properties left by the testator during her lifetime, 
that onthe death of K., the testator’s brother's son K: 
shall get the whole estate, and that, if the said’ R. 
predeceased K., whoever among the heirs of HR. was 
glive at the time of the death of K. shall succeed to 
the estate. In an application by the widow of-R. for 
Probate: = : 

Held, (i) that K., the te8tator’s wife, took under the 
d wot merely a widow’s estate; 

(ii; that R., obtained a ¥ested interest though it was 
liable to defeasance in the event of his death before 
K. and not merely a contingent interest; 

(iii) that it was immaterial whether the grant of the 
subsequent reversionary interest to the heirs of K. 
was valid or not inasmuch as R.'s widow would get 
the estate in either case, and the widow had, there- 
fore, sufficient interest to maintain an application 
for Probate: 

(iv) that the fact that a partial Probate had been 
granted in 1878 was a fact which could be relied on 
in deciding the question of the genuineness of the Will. 
C Sriso CHanpra SANYAL v. KADAMBINI Desya, 44 C. L. 
J. 18; A. I. R. 1926 Cal. 1175 685 


WORDS AND PHRASES:— 


s 
Akar and halt, meaning of. See MUHAMMADAN Law 
e _ 77 PRE-EMPTION 618 
Ala malik, what is. See Gustoa - 369 
Bakasht lands, nature of. See LANDLORD AND 
TENANT | 494 


„Debt, what is. See INSOLVENCY 257 


Election, meaning of. ° 

Election means s@lection Of one of of two or more 
and, therefore, tha, reiurn of gAolitary candidate 
is not, strictly sweakingg#® an election by the 
electors, for the elebtors have had n$ say whatever 
in the matter. M KRISHNASWAMI CHETTIAR r. 
GHULAM MUHAMMAD Gorse, 51 M. L. J. 193; (1926) 
M. W. N. 666; A.I. R. 1926 Mad. 951 469 

Payto A for credit of B, meaning of. See 


, construction of, See Sucorssion Act, 1865, NEGOTIABLE INSTRUMENTS 606 
s, 116 163 Samanodakas and sakulyas, meaning of. Sec 
HINDU LAWINHERITANGA 845 
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